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SHOWING  m  WHAT  VOLUMES   OF  THIS    SERIES  THE  CASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


lute  report!  are  in  parentheses,  and  the  numbers  of  this  lerlei  In  bold-faced  flgnrea. 


Alabama.  — (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38. 
Abkansas.  —  (48)  3;   (49)  4;   (50)  7;   (51)  14;  (52)20;  (53)  22;  (64)  26; 

(55)  29;  (56)  35;  (57)  38. 
Oalitornia.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33; 

(98)  35;  (99)  37;  (100)  38. 
Oolobado.  —  (10)  3;  (11)  7;  (12)  13;   (13)  16;   (14)  20;  (15)  22;  (16)  25; 

(17)  81;  (18)  36. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38. 
Delaware.  —(5  Houst.)  1;  (6  Houst.)  22. 
Florida.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26?  (28)  29;  (29)  30; 

(30)  32;  (31)  34;  (32)  37. 
Gborgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35. 
Idaho.  —  (2)  35. 
Illinois.  — (121)  2;  (122)  3;  (123)  5;  (124)  7;   (125)  8;  (126)  9;  (127)  11 

(128)   15;    (129)   16;    (130)   17;    (131)   19;    (132)   22;    (133,    134)   23 

(135)  25;   (136)  29;   (137)  31;   (138,  139)  32;   (140,  141)  33;  (142)  34 

(143,  144,  145)  36;  (146,  147)  37. 
Indiana.— (112)  2;  (113)  3;  (114)5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22 

(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36. 
Iowa.  —  (72)  2;  (73)-5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 

(81)  25;  (82)  31;  (83)  32;  (84)  35. 
Kansas.- (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37. 
Kentucky.  —(8.3,  84)  4;   (85)  7;    (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29 

(91)34;  (92)36. 
LouisiANii (.39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32. 
Maine.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85)  35. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)  32;  (76)  35. 
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MASSACHUS*rra.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)16;  (151) 

81;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (156)  38;  (167)  84;  (168)  35; 

(159)  38. 
MiOHiOAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71.  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  30; 

(92)  31;  (93)  38;  (94)  34;  (95,  96)  35;  (97)  37. 
MiKNKSOTA.  —(36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  36;  (51,  52)  38. 
MiasissiPPi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  35. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)83;  (104,105)84;  (108)87;  (107)88; 

(108,109)38;  (110,111)33;   (112)34;   (113,114)35;   (115)37;  (116, 

117)  38. 
Montana.  — (9)  18;  (10)  84;  (11)  88;  (12)  33. 
Nebraska.  —  (22)  3;   (23,  24)  8;  (25)  13;   (26)  18;   (27)  SO;   (28,  29)  86; 

(30)  87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38. 
Nevada.  —  (19)  3;  (20)  19;  (21)  37. 
New  Hampshire.  —  (64)  10;  (62)  13;  (65)  83. 
New  Jersey.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  31;  (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35. 
New  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,   125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 

131)  87;  (132,  133)  88;  (134)  30;  (135)  31;  (136)  38;  (137)  33;  (138)  34; 

(139)  36;  (140)  87;  (141)  88. 
North  Carolina.  —  (97,  98)  8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  88;  (HI)  38; 

(112)34;  (113)37. 
North  Dakota.  —  (1)  86;  (2)  38. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  84. 
Oregon.  — (15)  3;   (16)  8;   (17)  11;   (18)  17;   (19)  80;  (20)  83;   (21)  88; 

(22)  89;  (23)  37. 
Pennsylvania.  — (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133.  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  SO;  (137,  138  Pa.  St.)  81; 

(139,  140,  141  Pa.  St.)  S3;  (142,  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87; 

(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  80;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

38;  (149,  152,  153  Pa.  St.)  84;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38. 
Rhode  Island. —  (15)  8;  (16)  87;  (17)  38. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87;  (35)  88;  {^6)  31;  (37)  84;  (38)  37. 
South  Dakota.  —  (1)  36. 
Tennessee.- (85)  4;   (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 

(92)  86. 
Texas. —(68)  8;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  SS;  (79)  83;  (29  Tex.  App.)  S5;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (31  Tex.  Cr.  Rep.)  87. 
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Vermont.  —(60)  6;  (61)  IB;  (62)  82;  (63)  25;  (64)  33;  (65)  36. 

VreoiNiA.  —  (82)  3j  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  24;  (88)  20;  (89) 

37. 
Washington.  —(1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;  (6)  36;  (7)  38. 
West  Virginia.  — (29)6;  (30)8;   (31)13;   (32,33)25;  (34)  26;  (35)  29; 

(36)  32;  (37)  38. 
Wisconsin.  —(69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74.  75)  17;  (76,  77)  20j  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (83)  35;  (84)  30. 
Wyomino.  — (3)81. 
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Bloomer  v.  Nolan Infants 36  Neb.  51 690 
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Chipman  v.  Peabody Conflict  of  laws 159  Mass.  420. . . .  437 

City  of  St.  Joseph  v.  Union  Ry.  Co.  Judgments 1 16  Mo.  636 626 
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Cravensv.  Rossiter Deeds 116  Mo.  338 606 
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Heilbron  v.  Heilbron Mar' ge  and  divorce. \5%  Pa.  St.  297...  845 
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Herman  v.  Somers Vendor  and  "purclCr.  158  Pa.  St.  424.  .  851 

Hodge  V.  State Homicide 97  Ala.  37 145 

Hogan  V.  Kyle Vendor  andpurclCr.     7  Wash.  595 . . .  910 

Holden  V.  Starks Brokers 159  Mass.  503....  451 

Howell  V.  Alma  Milling  Co A-ppeal  bonds 36  Neb.  80 694 
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Hutchinson  v.  Ozark  Land  Co Taxes 57  Ark.  554 258 

In  re  Thompson Vagrancy 1 17  Mo.  83. .... .  639 

lahamv.  Post Banks 141  N.  Y.J  00 766 

Johnson-Brinkman    Commission  )  j,  ».                           Mf  \ir     ecq  cik 

Co.  V.  Central  Bank \-^"^' .-..lib  Mo.  558 615 

Jones  V.  State Criminal  law 97  Ala.  77 150 

Keycs  V.Cyrus Hmnesieads 100  Cal.  322 296 

Kremer  V.  Chicago  etc.  Ry.  Co.... License. 51  Minn.  15 468 

Lamprey  v.  State Public  lands. 52  Minn,  181. .. .  541 

Lanier  V.  Mcintosh Mortgages 117  Mo.  508 676 

Lawson  v.  Conaway Phytic' ns and surg'jis.  37  W.  Va.  159. . .     17 

Leonard  v.  Sparks Judgments 117  Mo.  103 646 

Lewis  V.  State Homicide 96  Ala.  6 75 
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Lincoln  Nat.  Bank  v.  Virgin Judgmenta 36  Neb.  735 747 

Lombard  Investment  Co.  v.  Carter.  Vendor  and  purclir.     7  Wash.  4 861 

Lower.  Woods Liens 100  Cal.  408 301 

Maroney  V.  Boyle Vendor's  lien 141  N.  Y.  462....  8*21 
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Montgomery  v.  Sayre Evidence 100  Cal.  182 271 

Moody  V.  Hamilton  Mfg.  Co. Master  and  servant.  159  Mass.  70 396 

Moore  ▼.  Norman Tender. 52  Minn.  83 526 

Muldoon  V.  Seattle  etc.  Ry.  Co.. . . Railroads. 7  Wash.  528 .. .  901 

Nelson  V.  Shelby  Mfg.  etc.  Co. . . .  Vendor  and purchV.  96  Ala.  515 116 

Normille  v.  Gill Party-walla 159  Mass.  427 ....  441 

aTpole  V.  Pittsburgh  etc.  R  R. .  ..Railroads 158  Pa.  St.  99. .. .  830 

Parrott  v.  Avery Deeds 159  Mass.  594. . . .  465 
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Malpractice — Evidence. — In  an  action  against  a  physician  for  malpractios 
a  witness  who  is  well  acquainted  with  the  ability  of  the  plaintiff  to  per* 
form  manual  labor  both  before  and  since  the  injury  was  sustained  ia 
competent  to  testify  to  the  inability  of  the  plaintiff  to  perform  such 
labor  since  his  injury,  as  compared  with  his  ability  to  perform  it  before 
the  injury  was  received. 

Witnesses — Competenct. — A  party  competent  to  prove  the  motives  and  in- 
tentions which  have  governed  his  conduct  may  state  in  general  terms 
that  he  did,  or  refrained  from  doing,  a  certain  thine;  on  account  of  in- 
formation  received  from  third  persons;  but  he  cannot  go  into  details  a« 
to  conversations  with  third  persons,  not  held  in  the  presence  or  hearing 
of  the  opposite  party. 

Physicians  and  Sprqeons — Care  and  Skill  Required  of. — A  surgeon 
employed  professionally  to  treat  an  injury  is  bound  to  use  in  his  treat- 
ment a  reasonable,  ordinary  degree  of  care  and  skill  of  the  profession  in 
his  community,  but  he  does  not  undertake  to  use  the  highest  degree  of 
care  or  skill,  nor,  in  the  absence  of  a  special  agreement,  to  perform  a 
cure. 

Physicians — Dismissal  of. — A  patient  may  at  any  time  dischtirge  or  dis- 
miss his  physician,  and  from  that  moment  the  physician  is  relieved  from 
responsibility. 

Physicians — Malpractice — Scpticiency  of  Complaint. — A  complaint 
against  a  physician  or  surgeon  charging  that  after  having  entered  upon 
the  treatment  and  cure  of  a  patient  he  carelessly,  negligently,  and  un- 
skillfully  conducted  himself  in  that  behalf,  and  that  in  consequence  of 
such  conduct  the  injury  resulted,  is  suflBcient  to  authorize  a  recovery 
for  abandonment  of  his  treatment  by  the  surgeon. 

Physician  and  Patient — Duties  of  and  Relations  Brtwebn. — The  em- 
ployment of  a  physician  to  attend  upon  a  sick  person  continues  while 
the  sickness  lasts,  and  the  relation  of  physician  and  patient  continues 
unless  it  is  ended  by  the  consent  of  the  parties,  or  revoked  by  the  ex- 
press dismissal  of  the  physician;  and  the  latter  is  bound  to  bestow  such 
Ax.  ax.  Rkf..  Vol..  XXX VIII.  —2      (17) 
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reasonable,  onlinary  care,  skill  and  diligence,  as  physicians  and  surgeons 
in  the  same  neighborhood,  and  in  the  same  general  line  of  practice,  or* 
dinarily  have  and  exercise  in  like  cases.  Time  and  locality  are  to  be 
taken  into  account.  In  the  absence  of  special  agreement  his  engage* 
ment  is  to  attend  the  case  as  long  as  it  requires  attention,  unless  ha 
gives  notice  of  his  intention  to  discontinue  his  visits,  or  is  dismissed  by 
the  patient;  and  he  is  bound  to  exercise  reasonable  and  ordinary  care 
and  skill  in  determining  when  his  attendance  should  cease.  The  mere 
failure  to  effect  a  cure  does  not  raise  a  presumption  of  want  of  proper 
care,  skill,  and  diligence.  It  is  the  duty  of  the  patient  to  co-operate 
with  the  physician,  and  to  conform  to  his  prescriptions  and  directions, 
and  if  he  neglects  to  do  so  he  cannot  hold  the  physician  liable.  On  the 
other  hand,  the  patient  may  rely  upon  the  directions  of  his  physician, 
and  incurs  no  liability  in  doing  so. 
Judgments  as  Estoppel — Physicians — Malpractice.— A  judgment  by  de- 
fault in  favor  of  a  physician  in  an  action  to  recover  for  his  services  does 
not  estop  the  latter  from  bringing  his  cross-action  for  malpractice;  but 
if  the  patient  appears  in  such  suit  he  is  bound  to  present  all  his  defenses, 
and  the  judgment  therein  is  an  estoppel  to  a  subsequent  action  for  mal- 
practice. 

G.  D.  Smith  and  Stuart  and  Farr,  for  the  appellant. 
D.  F.  Pugh  and  H.  M.  Russell^  for  the  appellee. 

*•*  Lucas.  P.  This  was  an  action  on  the  case  for  damages 
against  a  physician  for  malpractice.  The  plaintiff  sued  in 
the  circuit  court  of  Tyler  county  for  ten  thousand  dollars 
damages,  but  the  jury  found  for  the  defendant,  and  the  court 
gave  judgment.  The  plaintiff  moved  for  a  new  trial,  and 
took  sundry  exceptions,  and  the  case  comes  before  this  court 
on  the  bills  of  exception  reserved  in  the  court  below  and  made 
a  part  of  the  record.  We  will  take  these  up  in  their  order, 
and  dispose  of  such  of  them  as  are  material  to  the  issue  in- 
volved. 

The  first  exception  is  to  the  ruling  of  the  circuit  court  In 
excluding  the  following  testimony  of  one  C.  W.  Smith,  called 
for  the  plaintiflF:  "Witness  testified  that  he  was  well  ac- 
quainted with  the  physical  ability  of  the  plaintiff  to  perform 
manual  labor  both  before  and  since  the  breaking  of  his  arm; 
that  the  said  plaintiff,  before  the  injury,  was  a  strong,  able- 
bodied  man;  that  since  he  has  been  hurt  the  plaintiff  has 
been  unable  to  perform  no  more  than  one-half  ***  a  man's 
work;  that  witness  had  worked  with  plaintiff  both  before  the 
arm  was  broken  and  since;  that  witness  and  plaintiff  are  both 
farmers,  and  live  near  together."  We  think  that  this  was 
competent  testimony,  and  was  improperly  excluded.  It  is 
the  expression  of  neither  an  opinion  nor  a  conclusion,  but  a 
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fact  going  to  show  the  inability  to  work  on  the  part  of  the 
plaintiflf,  as  compared  with  his  former  condition,  and  was  rel- 
evant and  proper.  In  the  form  given  it  was  certainly  not 
very  valuable  testimony,  but  that  was  for  the  jury.  Its  rele- 
vancy and  competency  were  unquestionable:  1  Greenleaf  on 
Evidence,  sec.  440. 

The  second  bill  of  exceptions  was  taken  because  the  court 
Admitted  the  following  testimony  given  by  the  defendant, 
E.  B.  Conaway,  in  his  own  behalf:  "  State  whom  you  employed 
to  treat  plaintifiF's  arm  after  the  fifth  day  of  October,  1888? 
Answer:  On  the  sixth  day  of  October,  1888,  A.  Lawson  came 
for  me  to  go  to  see  plaintiff,  and  I  sent  Dr.  Smith  to  attend 
him.  On  October  11, 1888, 1  sent  Smith  again.  Question  by 
same:  State  what,  if  any  thing.  Dr.  Smith  told  you  plaintifif 
€aid  to  him  (Smith)  about  coming  back  to  see  plaintiff  on  the 
visit  of  October  11,  1888?  A.  In  the  morning  Dr.  Smith  told 
me  that  Lawson  had  discharged  us — this  was  at  my  office,  in 
Centreville,  the  morning  after  the  visit — and  that  he  wanted 
me  to  take  a  haystack  on  the  bill." 

The  general  rule  is,  where  a  party  is  competent  to  prove 
the  motive  and  intentions  which  have  governed  his  own  con- 
duct he  may  state,  in  general  terms,  that  he  did,  or  refrained 
from  doing,  a  thing  on  account  of  information  received  from 
third  persons;  but  he  cannot  go  into  details  as  to  conversa- 
tions with  third  persons,  held  not  in  the  hearing  of  the  oppo- 
-site  party. 

In  this  case  the  witness  could  have  stated  that  he  refrained 
from  paying  another  visit  to  the  plaintiff,  who  was  his  patient, 
on  account  of  information  received  from  Dr.  Smith,  and  this 
would  have  been  competent.  But  the  conversation  itself,  or 
the  words  of  Dr.  Smith,  were  incompetent.  No  injury  can  be 
perceived,  however,  inasmuch  as  Dr.  Smith  was  himself  called, 
And  proved  the  conversation:  1  Greenleaf  on  Evidence,  sec. 
124. 

*®'  The  third  bill  of  exceptions  embraces  instruction  No.  1 
given  for  the  defendant  over  the  objection  of  the  plaintifif. 
Tliat  instruction  is  as  follows: 

"  Instruction  No.  1 :  Gentlemen  of  the  jury,  it  is  claimed 
by  the  plaintiff  that  the  defendant  was  employed  to  treat  pro- 
iessionally,  as  a  surgeon,  his  injured  arm.  By  the  defendant 
accepting  the  employment  he  bound  himself  to  use  in  his 
treatment  of  the  arm  a  reasonable,  ordinary  degree  of  care 
and  skill  of  the  profession  in  his  community,  but  he  did  not 
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undertake  to  use  the  highest  degree  of  care  and  skill,  nor,  in 
the  absence  of  a  special  agreement,  did  he  undertake  to  per- 
form a  cure.  Nor  can  you  infer  that  the  defendant  was  negli- 
gent simply  because  a  cure  was  not  effected.  The  burden  of 
proving  his  case  by  a  preponderance  of  the  evidence  rests 
upon  the  plaintiff." 

This  instruction  was  substantially  correct:  Kuhn  v.  Browrir 
field,  34  W.  Va.  256.  The  objection  urged  against  it  by  coun- 
sel is  that  it  uses  the  word  "profession,"  instead  of  the  more 
accurately  descriptive  term,  "physicians  in  good  standing.'^ 
Perhaps  the  latter  words  would  have  been  better,  but  I  think 
we  may  say  that  the  word  "profession,"  used  in  this  connec- 
tion, is  equivalent  to  "physicians  and  surgeons,"  and  the 
qualifying  words,  "in  good  standing,"  are  not  generally  in- 
serted by  the  text-writers.  For  example,  Mr.  McClelland 
defines  the  contract  as  follows:  "The  implied  contract  of  a 
surgeon  is  not  to  cure,  but  to  possess  and  employ  in  the  treat- 
ment of  a  case  such  reasonable  skill  and  diligence  as  are 
ordinarily  exercised  in  his  profession  by  thoroughly  educated 
surgeons;  and,  in  judging  of  the  degree  of  skill  required,  re- 
gard is  to  be  had  to  the  advanced  state  of  the  profession  at 
the  time."  The  author  further  adds  the  following  qualifica- 
tions: "Time  and  place  must  be  taken  into  consideration. 
Reasonably,  as  much  cannot  be  expected  of  physicians  in 
remote  localities,  where  he  is  cut  off"  from  opportunities  of  im- 
provement, as  from  physicians  living  in  communities  where 
opportunity  is  afforded  of  seeing  disease  and  accidents  under 
more  varied  forms;  nor  from  this  latter  class  should  as  high 
a  degree  of  attainments  be  exacted  as  from  physicians  con- 
nected with  large  hospitals,  or  who  reside  in  ***  large  cities. 
If  it  were  otherwise,  we  should  find  but  few  physicians  ex- 
cept in  populous  communities.  The  very  favorable  rule  has 
been  laid  down  in  the  law  that  the  least  amount  of  skill, 
therefore,  with  which  a  fair  proportion  of  the  practitioners  of 
a  given  locality  are  endowed,  is  taken  as  the  criterion  by 
which  to  judge  the  physician's  ability  or  skill":  McClelland 
on  Civil  Malpractice,  18,  19. 

In  the  case  of  Smothers  V.  Hanks,  34  Iowa,  286,  11  Am.  Rep. 
141,  the  rule  is  laid  down  that  the  measure  of  skill  and  dili- 
gence "  is  that  ordinarily  exercised  in  the  profession  by  the 
members  thereof  as  a  body;  that  is,  the  average  of  the  rea- 
sonable skill  and  diligence  ordinarily  exercised  by  the  profes- 
sion as  a  whole." 
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The  instruction  is  therefore,  I  think,  couched  in  language 
eubstantially  correct,  and  not  calculated  to  mislead  the  jury. 

Instruction  No.  2  was  excepted  to  by  the  plaintiff  for  the 
camp  reasons  he  urged  against  No.  1,  and  his  objections  have 
already  been  answered.  The  same  may  be  said  of  instruc- 
tion No.  3,  which  relates  to  the  discharge  of  his  physicians 
by  the  plaintiff.     That  instruction  is  as  follows: 

*'  Instruction  No.  3:  If  the  jury  find  from  the  evidence  that 
the  plaintiff,  through  Dr.  W.  A.  Smith,  on  the  eleventh  day 
of  October,  1888,  discharged  the  defendant  from  the  manage- 
ment and  treatment  of  his  arm,  and  if  you  further  find  from 
the  evidence  that  prior  to  the  eleventh  day  of  October,  1888, 
the  defendant  and  Dr.  W.  A.  Smith  exercised  the  ordinary 
<5are,  skill,  and  diligence  of  their  profession  in  their  com- 
munity in  the  management  and  treatment  of  the  arm,  then 
you  must  return  a  verdict  for  the  defendant." 

All  of  the  authorities  admit  that  the  patient  may  at  any 
time  discharge  or  dismiss  his  physician,  and  from  that  mo- 
ment such  physician  is  relieved  from  responsibility.  It  would 
be  very  strange  if  the  law  were  otherwise. 

The  fourth  instruction  is  as  follows: 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
W.  S.  Lawson,  by  his  own  negligence,  directly  contributed  in 
any  degree  to  the  injury  sued  for,  they  will  find  for  the  de- 
fendant." 

As  an  abstract  proposition  of  law,  this  instruction  might 
perhaps  be  correct;  but,  under  the  evidence  set  out  in  this 
record,  I  am  inclined  to  think  it  ought  not  to  have  been  given, 
•®*  except  with  modifications.  Supposing  the  theory  of  the 
defense  to  have  been  correct — that  the  patient  had  dismissed 
his  physician  on  the  eleventh  day  of  October,  and  that  subse- 
quent to  that  date  the  patient  was  negligent,  would  it  be 
seriously  contended  that  this  neglect  on  his  part  would  inter- 
fere with  his  right  of  recovery,  provided  he  proved  that  the 
oonduct  and  treatment  of  his  physician  up  to  the  11th  of 
October  had  been  utterly  unskillful,  and  totally  careless  and 
negligent?  I  think  not,  and  therefore  the  instruction,  in  the 
form  propounded,  was  calculated  to  mislead,  and  should  not 
have  been  given.  So,  also,  if  the  physician,  at  a  certain 
period,  wrongfully  abandoned  his  patient,  and  left  him  to  his 
fate,  any  subsequent  neglect  on  tlie  part  of  the  patient  would 
not  prevent  his  recovery.  In  other  words,  the  contributory 
negligence   must   be   contemporaneous  with   the   main    fact 
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charged  as  negligence,  in  order  to  prevent  a  recovery;  and 
the  instruction  should  have  been  so  framed  as  to  adapt  it  ta 
the  evidence,  and  to  leave  no  room  for  misapprehension  on  th© 
part  of  the  jury. 

The  fifth  instruction  for  the  defendant  is  as  follows:  "In- 
struction No.  5:  The  jury  are  instructed  that  there  is  na 
issue  in  this  case  for  them  to  consider  as  to  whether  Dr. 
Conaway  or  his  agent  abandoned  the  treatment  of  plaintiff's 
arm.  The  only  issue  is  whether  the  defendant,  Dr.  Conaway^ 
or  his  agent,  Dr.  Smith,  failed  to  exercise  the  ordinary  c&rer 
and  skill  of  their  profession  in  their  community  while  they 
treated  the  arm." 

This  instruction  is  plainly  erroneous,  and  should  not  have- 
been  given.  The  charge  in  the  amended  declaration  is  that 
the  defendant,  after  having  been  employed  as  physician  and 
surgeon,  entered  upon  the  treatment  and  cure  of  the  plaintiff^ 
and  so  "  carelessly,  negligently,  improperly,  and  unskillfully 
conducted  himself  in  that  behalf,  and  then  and  there  so 
carelessly,  negligently,  improperly,  and  unskillfully  applied 
his  cure  and  treatment  upon  the  said  grievous  hurts,  broken 
bones,  injuries,  cuts,  bruises,  and  fractures  of  the  arm,"  etc.^ 
as  to  produce  damage.  The  declaration  further  charges  that 
injury  resulted  to  the  plaintiff  "by  means  of  the  careless,^ 
negligent,  improper,  and  unskillful  attention"  on  the  part  of 
the  defendant. 

166  This,  then,  is  the  complaint  and  averment  of  the  decla» 
ration;  and  it  did  charge  and  give  full  notice  to  the  defend- 
ant that  he  was  required  to  defend  himself  against  a  want  of 
attention,  which  includes  abandonment,  almost  as  plainly  a& 
if  that  term  had  been  used.  Counsel  have  urged  that  aban- 
donment was  not  charged  in  the  declaration,  and  in  support 
of  their  proposition  cite  us  to  the  case  of  Hawker  v.  Baltimore 
etc.  R.  R.  Co.,  15  W.  Va.  628;  36  Am.  Rep.  825;  and  Bemu8 
V.  Howard,  3  Watts,  255. 

In  the  first  of  these  cases  the  declaration  charged  that  the^ 
engineer  on  a  railway  train  saw  the  plaintiff's  stock,  and, 
after  seeing  it,  so  negligently  conducted  his  train,  etc.,  as  to- 
injure  or  kill  it.  Under  this  declaration  this  court  refused 
to  permit  the  plaintiff  to  prove  that  if  the  engineer  did  not 
see  the  stock  it  was  his  own  fault  and  neglect,  and  that  he 
ought  to  have  seen  it.  Now,  admitting  this  to  be  a  correct 
decision  (and  I  myself  have  always  thought  it  too  technical), 
that  case  has  no  application  to  the  facts  of  the  one  we  ar& 
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now  considering.  In  the  latter  the  averments  of  the  declara- 
tion do,  by  necessary  implication,  cover  the  charge  of  aban- 
donment as  the  equivalent  of  neglectful  attention  or  want  of 
attention.  The  language  of  the  declaration  carefully  dis- 
tinguishes between  the  unskillful  treatment  of  the  fracture 
and  the  negligent  personal  or  professional  conduct  of  the 
physician,  and  distinctly  charges  both  species  of  negligence 
and  carelessness. 

The  Pennsylvania  case  reported  in  3  Watts,  255,  to  which 
we  have  been  cited,  is  inapplicable,  for  the  reason  that  if 
it  be  correctly  stated  by  the  court  the  declaration  did  not 
charge  a  want  of  attention  on  the  part  of  the  physician. 
At  any  rate,  all  we  can  say  is,  that  if  there  is  any  thing  in 
that  case  contrary  to  the  views  herein  expressed  upon  the 
pleadings  and  evidence  in  the  present  case  the  former  is 
manifestly  wrong. 

The  ninth  bill  of  exceptions  embraces  instruction  No.  1, 
asked  for  by  the  plaintiff,  which  the  court  refused,  and  gave 
an  instruction  of  its  own  in  lieu  thereof  against  the  objection 
of  the  plaintiff's  counsel.  The  instruction  asked  for  and  the 
modification  are  as  follows:  "Instruction  No.  1:  The  court 
instructs  the  jury  that  it  was  the  duty  of  the  **''  defendant, 
after  entering  upon  the  treatment  of  the  plaintiff's  fractured 
arm,  to  use  all  reasonable  care  and  diligence  in  treating  the 
injuries  thereof,  and  that  the  plaintiff  had  a  right  to  pre- 
sume that  the  defendant  had  discharged  his  duty  as  such 
physician,  and  also  had  the  right  to  rely  upon  the  treatment, 
instructions,  and  directions  given  to  him  by  the  defendant." 

To  the  giving  of  said  instruction  the  defendant,  by  counsel, 
objected,  which  objection  was  sustained  by  the  court;  and 
the  court,  in  lieu  thereof,  gave  the  following  instruction,  ia 
the  words  and  figures  following,  to  wit:  "No.  1:  If  the  jury 
believe  that  defendant  undertook  the  treatment  of  plaintiflf's 
fractured  arm  as  surgeon,  it  was  his  duty  to  bring  to  its  treat- 
ment reasonable  and  ordinary  care,  skill,  and  diligence;  and 
f  the  jury  believe  that  the  defendant  failed  to  discharge  such 
luty  with  ordinary  skill  and  care  and  that  the  injury  com- 
jlained  of  resulted  from  such  failure,  without  fault  or  negli- 
gence on  the  part  of  the  plaintiff,  which  by  ordinary  care  and 
)rudence  on  his  part  could  have  been  avoided,  then  defend- 
nt  is  liable." 

It  will  be  observed  that  the  modified  instruction  given  by 

le  court  has  no  relation  to  that  asked  for  by  the  plaintiflf, 
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and  totally  omits  all  reference  to  the  point  of  law  upon  which 
the  plaintiff  was  insisting.  The  instruction,  in  form,  is  not 
hypothetical,  but  the  hypothesis,  if  framed,  could  only  have 
included  a  fact  which  seems  to  have  been  taken  for  granted, 
find  may  be  considered  as  a  concession  upon  all  hands,  viz: 
that  the  defendant  did  actually  enter  upon  the  treatment  of 
the  plaintiff's  fractured  arm.  If  tho  instruction  had  said 
that,  if  the  jury  found  the  defendant  entered  upon  the  treat- 
ment of  the  plaintiff's  fractured  arm,  then  the  defendant  was 
bound  to  use  all  reasonable  care,  etc.,  and  the  plaintiflf  had  a 
right  to  rely  on  instructions  and  directions,  if  any,  given  by 
the  defendant,  the  proposition  would  have  been  correct,  and 
the  instruction  unobjectionable  in  form. 

I  think  there  was  no  error  in  refusing  the  plaintiff's  third 
instruction,  because  it  fails  to  distinguish  between  the  ex- 
penses and  damages  resulting  from  the  original  fracture  and 
those  consequent  upon  malpractice:  Field  on  Damages,  sec. 
609;  Leighton  v.  Sargent,  31  N.  H.  119;  64  Am.  Dec.  323. 

*®®  Before  closing,  it  is  perhaps  necessary  to  define  with 
more  accuracy  than  we  have  yet  done  the  implied  contract 
between  physician  and  patient,  the  violation  of  which  on  the 
part  of  the  former  constitutes  malpractice. 

When  a  physician  is  employed  to  attend  upon  a  sick  person, 
his  employment  continues  while  the  sickness  lasts,  and  the 
relation  of  physician  and  patient  continues,  unless  it  is  put 
an  end  to  by  the  assent  of  the  parties,  or  is  revoked  by  the 
express  dismissal  of  the  physician.  The  physician  is  bound 
to  bestow  such  reasonable,  ordinary  care,  skill,  and  diligence 
as  physicians  and  surgeons  in  the  same  neighborhood,  in  the 
same  general  line  of  practice,  ordinarily  have  and  exercise  in 
like  cases.  Time  and  locality  are  to  be  taken  into  the  ac- 
count, and  the  physician  is  bound  to  exercise  the  average  de- 
gree of  skill  possessed  by  the  profession  in  such  localities.  In 
the  absence  of  special  agreement,  his  engagement  is  to  attend 
the  case  as  long  as  it  requires  attention,  unless  he  gives 
notice  of  his  intentioti  to  discontinue  his  visits,  or  is  dis- 
missed by  the  patient,  and  he  is  bound  to  exercise  reasonable 
and  ordinary  care  and  skill  in  determining  when  his  attend- 
ance sliould  cease.  But  his  engagement  is  not  to  cure  the 
patient,  nor  does  he  insure  that  his  treatment  will  be  success-j 
ful.  The  mere  failure  to  effect  a  cure  does  not  even  raise  a 
presumption  of  a  want  of  proper  care,  skill,  and  diligence.  It 
ift  the  duty  of  the  patient  to  co-operate  with  the  physician 
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«nJ  to  conform  to  his  prescriptions  and  directions,  and  if  he 
neglect  to  do  so  he  cannot  hold  the  physician  responsible  for 
the  consequences  of  his  own  neglect.  On  the  other  hand,  he 
}ias  a  right  to  rely  upon  the  instructions  and  directions  of  his 
physician,  and  incurs  no  liability  by  doing  so:  McClelland 
■on  Civil  Malpractice,  18,  19,  109;  14  Am.  &  Eng.  Ency.  of 
Law,  80,  82;  15  Am.  &  Eng.  Ency.  of  Law,  439. 

A  feature  in  the  case,  yet  to  be  noticed,  is  the  fact  that  the 
plaintiff  introduced  a  justice  of  the  peace,  who  proved  sub- 
stantially, that  for  his  services  in  this  behalf  the  defendant 
recovered  a  judgment  against  the  plaintifif.  The  docket  or 
record,  if  it  may  be  called  such,  of  said  justice,  was  before  the 
jury,  but  seems  to  have  been  omitted  intentionally  from  the 
record  here.  It  is  claimed  in  this  court  *®®  by  counsel  for 
•defendant  in  error  that  this  judgment  against  the  plaintiff  be- 
low estopped  him  from  prosecuting  his  cross-action  for  mal- 
practice. As  the  case  will  have  to  go  back  to  the  circuit  court, 
we  deem  it  our  duty  to  decide  this  interesting  question. 

As  a  general  rule,  estoppel  by  a  former  judgment  has  to  be 
introduced  by  a  special  plea  of  res  adjudicata.  No  such  plea 
■was  offered  by  the  defendant  in  this  case;  but,  on  the  other 
liand,  the  plaintiff  himself  introduced  this  record  of  the  mag- 
istrate's court;  and,  if  we  had  it  before  us,  we  should  be  able 
to  decide  whether  the  plaintiff  had  proved  himself  out  of 
■court — a  privilege  which  he  always  has,  and  though  his  coun- 
fiel,  not  unfrequently,  though  unwittingly,  exercises. 

The  question  involved  is  this:  In  a  suit  for  malpractice, 
is  the  plaintiff  estopped  by  a  judgment  in  an  action  against 
him,  brought  by  the  physician,  to  recover  compensation  for 
services  rendered  in  the  same  case.  Upon  this  subject  the  de- 
cisions are  much  divided.  In  New  York,  in  the  leading  case 
of  Gates  v.  Preston,  41  N.  Y.  113,  and  in  Bellinger  v.  Craigue, 
51  Barb.  534,  the  affirmative  was  held,  and  such  has  been  the 
uniform  current  of  decisioa  in  that  state:  Blair  v.  Bartlett,  75 
N.  Y.  150;  31  Am.  Rep.  455;  Dunham  v.  Bower,  77  N.  Y.  76; 
53  Am.  Rep.  570;  New  Jersey,  Arkansas,  and  perhaps  other 
€!tates,  have  followed  the  New  York  decision:  Ely  v.  Wilbur,  49 
N.  J.  L.  685;  60  Am.  Rep.  668;  Dale  v.  Donaldson  Lumber  Co., 
48  Ack.  188;  3  Am.  St.  Rep.  224.  Upon  the  other  hand,  in 
Indiana,  Ohio,  Wisconsin,  and  perhaps  other  states,  a  con- 
trary doctrine  has  been  held:  Goble  v.  Dillon,  86  Ind.  327;  44 
Am.  Rep.  308;  Syles  v.  Bonner,  1  Cin.  Rep.  464;  Ressequie  v. 
Byers,  52  Wis.  650;  38  Am.  Rep.  775. 
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The  dividing  line  between  the  New  York  decisions  and  thos& 
of  the  states  which  have  taken  a  contrary  view  is  upon  the 
fact  whether  the  judgment  obtained  by  the  physician  was  a 
judgment  by  default;  for  all  the  cases  concede  tiiat  if  the 
patient  has  appeared,  and  defended  the  action  on  the  ground 
of  neglect  or  want  of  skill,  the  judgment  against  him  is  aa 
estoppel,  and  he  cannot  bring  his  cross-action  for  malprac- 
tice. But  when  tlie  judgment  is  by  default,  and  no  defense 
whatever  has  been  made,  the  majority  of  the  cases  would 
seem  toliold  that  the  question  of  malpractice  *'*  or  diligence 
and  skill  was  not  involved,  and  that  the  patient  has  not  im- 
paired his  right  of  action  by  neglecting  or  refusing  to  appear 
to  the  suit  against  bin). 

Finding  this  contrariety  of  opinion  in  the  courts  of  last  re- 
sort, we  naturally  recur  to  the  text-writers  to  ascertain  how 
the  scale  ought  to  be  adjusted,  and  what  held  to  be  the  better 
opinion.  But,  instead  of  resolving  our  doubts,  we  find  the 
conflict  renewed  with  an  energy  almost  acrimonious  in  its 
vigor.  We  find  that  Mr.  Bigelow  (1886)  dissents  from  the 
New  York  decisions  upon  the  ground  that  the  right  to  sue 
for  malpractice  was  a  cross-demand,  and  the  defendant  might 
elect  to  litigate  it  in  the  first  suit,  but  if  he  declined  to  do  so 
it  was  reserved  to  him  for  future  action.  On  page  175  of 
Bigelow  on  Estoppel  he  thus  comments  upon  the  New  York 
decisions: 

"  Such  an  argument,  however,  like  the  view  taken  by  the 
courts  of  New  York,  that  the  former  judgment  has  shown  that 
the  services  or  property,  according  to  the  case,  were  of  value, 
while  the  second  suit  declares,  or  maj'  declare,  the  same  to  be 
worthless,  is  only  plausible;  for  a  judgment  on  default  is  not 
equivalent  in  principle  or  on  authority,  to  a  judgment  on  an 
issue  fought  out.  Judgment  on  default  is  good  for  the  pri- 
mary purpose  of  a  judgment  for  plaintiff.  It  gives  him  the 
right  to  have  the  ^um  adjudged  collected.  But  it  has  not 
the  full  effect  of  a  res  judicata,  because  in  reality  it  has  been 
ex  parte.  There  is  the  best  authority  for  saying  that  judgment 
by  default  does  not  conclude  defenses  in  confession  and  avoid- 
ance in  a  different  action.  And  if  the  view  here  presented, 
that  the  cross-demand  is  an  independent  cause  of  action,  is 
correct,  it  cannot  matter  that  the  former  judgment  was  ren- 
dered upon  an  issue  contested,  if  that  issue  did  not  embrace 
the  cross-demand." 

Upon  the  other  hand,  Mr.  Herman  (1886)  takes  the  oppo- 
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site  view,  and  denies  that  the  action  for  malpractice  can  be^ 
in  strict  legal  sense,  a  counterclaim,  and  hence  it  cannot,  h& 
argues,  in  the  absence  of  statutory  regulations,  be  the  subject 
of  an  independent  action:  1  Herman  on  Estoppel,  sec.  235. 
In  section  236  he  states  his  argument,  in  earnest  and  vigoroua 
language,  as  follows: 

*'*  "Courts  maintaining  a  doctrine  contrary  to  that  of 
Gates  V.  Preston,  41  N.  Y.  113,  do  so,  except  where  otherwiso 
compelled  by  statute,  by  violating  every  principle  on  which 
the  doctrine  of  res  adjudicala  is  founded.  Without  citing 
again  the  long  and  unbroken  line  of  cases  which  will  be 
found  in  another  portion  of  this  work,  we  may  state  the  fol- 
lowing as  the  substance  of  the  decisions:  1.  The  maxim^ 
interest  reipublicas  ut  sit  finis  litium,  has  never  yet  been  ques- 
tioned; and,  2.  Whenever,  a  matter  is  adjudicated,  such 
judgment  decides  every  matter  which  pertains  to  that  cause 
of  action,  or  the  defense  set  up,  or  which  is  involved  in  the 
measure  of  relief  to  which  the  cause  of  action  or  defense 
entitles  the  party,  even  though  such  matter  may  not  be  set 
forth  in  the  pleadings  so  as  to  admit  proof  and  call  for  an 
actual  decision  upon  it.  This  principle  prevails  throughout 
the  civilized  world,  with  but  few  exceptions,  and  includes,, 
not  only  what  actually  was  determined,  but  also-  extends 
to  every  other  matter  which,  under  the  issues,  the  partiea 
might  have  litigated  in  the  case — to  everything  within  the 
knowledge  of  the  parties  which  might  have  been  set  up  as  a 
ground  of  relief  or  defense.  This  principle  is  but  the  re- 
peated reiteration  of  the  maxim  above  cited,  which  is  so 
deeply  fixed  in  the  law  of  fundamentals.  This  maintenance 
of  tills  principle  is  one  of  the  necessities  in  all  civilized  com- 
munities, and  it  has  been  handed  down,  from  generation  to 
generation,  without  ever  being  questioned,  until  the  present 
time;  and  we  doubt  whether  there  ever  can  be  a  so  well-estab- 
lished and  universally  sustained  principle  of  law.  A  court 
that  cannot  doubt,  distinguish,  or  make  an  exception  to  a 
well-settled  rule  of  law  is  among  the  impossibilities  of  thi& 
age.  The  case  of  Gates  v.  Preston,  41  N.  Y.  113,  follows  the 
universal  rule  above  cited.  In  the  early  case  of  Marriot  v. 
Hampton,  7  Term  Rep.  269,  it  was  held  that  where,  in  aa 
action,  a  party  had  a  complete  defense,  as  payment,  and 
failed  to  maintain  it,  he  was  concluded  by  that  judgment,  and, 
although  he  had  the  written  receipt  of  the  plaintiff,  yet  he 
was  compelled  to  pay  the  same  money  twice.     This  principle 
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has  never  been  questioned.  So  a  party  having  a  defense  like 
that  of  usury,  limitation,  and  coverture,  a  statutory  right  of 
exemption,  or  any  defense  which  will  defeat  a  plaintiff's 
claim,  and  fails  to  *'*  set  up  such  defense,  cannot  thereafter 
relitigate  matter  which  would  have  defeated  the  plaintiff's 
action  in  another  cause  between  the  same  parties  by  simply 
reversing  their  positions  as  parties." 

A  later  writer  (1891)  as  umpire  in  the  dispute  between 
Herman  and  Bigelow,  decides  against  the  New  York  view, 
and  supports  the  western  cases  as  having  the  better  reason: 
2  Black  on  Judgments,  sec.  769. 

"  Thus,  where  a  physician  sued  a  party  for  services  rendered 
by  him  in  treating  a  broken  limb,  and  the  defendant  appeared 
and  pleaded  general  denial,  it  was  held  that  the  fact  of  per- 
formance of  plaintiff's  contract  was  impliedly  averred  and 
-denied  by  the  pleadings,  and  that  a  judgment  in  favor  of  the 
plaintiff  for  the  services  as  claimed  necessarily  included  the 
fact  of  due  performance  by  the  plaintiff,  and  that  the  question 
of  malpractice  was  involved  in  the  issue,  and  concluded  by 
the  judgment,  so  that  the  patient  could  not  thereafter  sue 
upon  that  cause  of  action.  And  a  similar  rule  has  been 
applied  in  Massachusetts,  though  the  services  were  of  an 
■entirely  different  nature,  where  defense  was  taken  to  the  first 
action  on  the  ground  of  negligence,  but  without  seeking  to 
recoup  the  damages.  But  these  cases  have  been  vigorously 
criticised  and  resolutely  denied  in  decisions  rendered  in  other 
«tates,  which  seem  to  us  to  be  much  better  supported  by 
legal  reason  and  the  best  considerations  of  convenience  and 
justice.  This  may  be  illustrated  by  the  judgment  in  the  case 
of  Ressequie  v.  Byers,  52  Wis.  650,  38  Am.  Rep.  775,  where, 
after  an  action  was  commenced  for  malpractice  in  attendance 
upon  a  certain  case,  defendant  instituted  a  suit  before  a  jus- 
tice of  the  peace  for  the  value  of  his  services  for  such  attend- 
ance, in  which  suit  the  defendant  interposed  a  general  denial 
as  to  the  value  of  the  services,  but  afterwards  failed  to  appear 
at  the  trial,  and  judgment  was  given  for  the  physician  for 
the  amount  he  claimed.  It  was  held  that  such  judgment 
was  no  defense  to  the  action  for  malpractice,  and  a  supplemen- 
tary answer  setting  it  up  as  a  plea  in  bar  was  demurrable." 

Amidst  this  great  contrariety  of  opinion,  we  must  draw  our 
conclusions  in  conformity  with  the  spirit  of  our  own  decisions, 
and  according  to  the  dictates  of  a  sound  adherence  *'"  to 
general  principles.     No  court  has  insisted  more  strenuously 
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upon  the  doctrine  of  res  judicata  than  has  our  own :  Western  M, 
&  M.  Co.  V.  Virginia  C.  C.  Co.,  10  W.  Va.  250;  Henry  v.  Davisy 
13  W.  Va.  230;  Corrothers  v.  Sargent,  20  W.  Va.  351;  Masony. 
Harper's  Ferry  Bridge  Co.,  20  W.  Va.  223;  Wandling  v.  StraWy 
25  W.  Va.  692;  McCoy  v.  McCoy,  29  W.  Va.  794;  Seabright  v. 
Seabright,  33  W.  Va.  152;  Parsons  v.  Riley,  33  W.  Va.  464^ 
Sayre  v.  Harpold,  33  W.  Va.  553. 

Nevertheless,  I  think  a  safe  conclusion  to  be  reached  ia 
that  if  the  physician  sue  for  compensation  for  his  services, 
and  there  is  no  appearance  by  the  patient,  a  recovery  by 
the  former  does  not  estop  the  latter  from  bringing  his  cross- 
action  for  malpractice;  but  if  he  appear  (unless  the  record 
show  that  it  was  not  to  defend,  but  solely  to  disclaim  the 
waiver  of  his  own  right)  he  is  estopped  by  the  recovery.  The 
right  to  sue  for  malpractice  is  both  a  defense  and  a  subject 
for  cross-action,  and  if  used  for  either  purpose — that  is,  either 
by  way  of  defense  or  recoupment — it  destroys  the  vitality  of 
the  claim,  if  sought  to  be  used  in  an  independent  action;  and 
if  the  patient  has  appeared  in  the  suit  by  the  physician  he 
was  bound  to  make  all  the  defenses  he  had,  and  hence  he  is 
estopped  by  the  fact  that  he  had  a  defense  of  malpractice,  of 
which  he  failed  to  avail  himself  But  if  he  has  not  appeared, 
then  the  question  of  malpractice  has  never  been  adjudicated, 
and  he  is  at  liberty  to  assert  his  claim  by  an  independent 
action. 

For  the  reasons  stated  the  judgment  of  the  circuit  court 
must  be  reversed,  the  cause  remanded,  the  verdict  set  aside, 
and  a  venire  de  novo  awarded,  and  in  the  new  trial  the  circuit 
court  will  conduct  its  proceeding  in  accordance  with  the 
principles  herein  announced. 

Reversed.     Remanded.      

Holt,  J.,  dissented  as  to  that  part  of  the  opinion  relating  to  estoppel  by 
judgment,  and  said:  "The  malpractice  described  in  plaiiitifiTs  declaratioa 
is  a  common-law  tort,  and  properly  made  the  subject  of  an  action  in  case. 
But  because  it  is  a  tort  which  results  from  a  breach  of  duty,  and  relating 
to  and  growing  out  of  the  services  of  Dr.  Conaway  as  a  surgeon,  for  which 
service  Lawson  had  agreed  expressly  or  impliedly  to  pay,  it  may,  at  Law- 
son's  option,  be  filed  as  a  recoupment  against  the  surgeon's  suit  for  his 
services.  But  Lawson  is  not  compelled  to  put  it  in  by  way  of  recoupment 
or  counterclaim,  on  pain  of  being  thereafter  barred  by  the  judgment  in  the 
action  for  such  services.  Our  practice  is  to  leave  this  to  the  choice  of  Law- 
son,  so  that  he  may  act  upon  such  considerations  of  fitness,  convenience, 
and  the  like,  as  the  circumstances  of  the  case  may  dictate  in  regard  to  the 
time  and  the  mode  of  enforcing  his  claim  for  damages." 
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Physicians  and  Surgeons. — Skill  and  Care  Required  ov:  See  Barney 
V,  Pinkham,  29  Neb.  350;  26  Am.  St.  Rep.  389;  Du  Bois  v.  Becker,  130  N.  Y. 
325;  27  Am.  St.  Rep.  529,  and  the  cases  and  notes  referred  to  in  the  note  to 
Utate  V.  Housekeeper,  14  Am.  St.  Rep.  343.  To  recover  damages  for  nnskill- 
fulness  or  negligence  it  is  not  necessary  to  prove  gross  culpability  on  the 
part  of  the  physician:  Link  v.  Sheldon,  136  N.  Y.  1.  An  instruction  that 
"  ordinary  skill "  is  the  skill  which  a  surgeon  would,  under  the  circumstances 
•of  the  case,  reasonably  use  in  treating  the  case,  will,  in  the  absence  of  a 
prayer  for  a  more  explicit  instruction,  be  held  sufficient  on  appeal:  Boon  v. 
Murfhy,  108  N.  C.  187.  The  burden  is  on  the  plaintiff  to  show  that  the  evil 
results  of  which  he  complains  were  caused  by  the  unskillful  treatment  of  the 
physicians:  Petligrew  v.  Lewis,  46  Kan.  78.  For  a  case  in  which  the  plaintiff 
liad  sustained  an  unusual  kind  of  fracture  of  the  wrist,  and  a  verdict  in  his 
favor  was  set  aside  on  the  ground  that,  although  recovery  was  not  complete, 
the  physician  had  not  been  guilty  of  negligence,  see  Stevensonv.  Oelsthorpe,  10 
Mont.  563.  Where  there  is  no  special  contract  defining  the  nature  and  ex- 
tent of  the  physician's  undertaking,  he  may  be  sued  either  in  assumpsit  or 
case:  Kuhn  v.  Brownfield,  34  W.  Va.  252. 

Judgments — Res  Adjudicata, — Besides  the  cases  from  the  series  cited  in 
the  opinion,  reference  may  be  made  to  Davenport  v.  Hubbard,  46  Vt.  200,  14 
Am.  Rep.  620,  where  it  was  held  that  judgment  by  default  for  the  price 
Agreed  on  for  certain  work  was  no  bar  to  an  action  to  recover  damages  for 
the  failure  of  the  party  in  whose  favor  that  judgment  had  been  rendered  to 
complete  the  work  within  the  stipulated  time;  and  to  Oan-ard  v.  Dollar,  4 
Jones,  175,  67  Am.  Dec.  271,  where  it  was  held  that  judgment  by  default 
precludes  a  party  from  using,  for  the  purpose  of  reducing  damages,  any  tes- 
timony which  would  have  defeated  the  action  had  a  plea  in  bar  been  inter- 
posed. 


Trapnell  V,  Conklyn. 

[37  West  Virginia,  242.] 

Married  Women — Separate  Estate. — Property,  real  or  personal,  pur- 
chased by  a  married  woman  from  a  stranger,  on  credit,  becomes  her 
separate  estate,  although  she  pays  for  it  out  of  the  profits  arising  from 
her  use  thereof,  whether  she  antecedently  had  any  separate  estate  or 
not. 

Married  Women — Separate  Estate. — Profits  produced  by  the  skill  and 
labor  of  a  married  woman  in  the  use  of  her  separate  estate  while  living 
with  her  husband  are  a  part  of  such  estate,  and  not  earnings  belonging 
to  her  husband. 

Married  Women — Separate  Estate — Profits  From  Husband's  Labor. 
The  mere  fact  that  an  insolvent  husband  devotes  his  time  and  labor 
upon  his  wife's  separate  estate,  and  profit  results  therefrom,  does  not, 
in  the  abseiifte  of  fraud,  make  such  profits  his  property,  nor  render  them 
liable  for  his  debts.  If,  after  the  support  of  the  family  is  provided  for, 
a  surplus  of  profits  still  remains,  equity,  in  proper  cases,  divides  the 
surplus  between  the  wife  and  the  husband's  creditors. 

Married  Women — Separate  Estate — Profits  to  Whom  Belongs. — Mere 
participation  by  the  husband  in  the  production  of  profits  out  of  the 
wife's  separate  estate  does  not  make  them  liable  to  hia  creditors,  while 
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the  husband  and  wife  are  living  together,  without  regard  to  the  support 
of  the  family.  If,  in  such  cases,  substantial  property,  traceable  to  the 
skill  and  labor  of  the  husband,  is  found  to  exist,  courts  of  equity  will 
make  a  just  apportionment  thereof  between  the  wife  and  her  husband's 
creditors. 

Married  Women — Separate  Estate — Husband  as  Agent. — A  married 
woman  with  separate  estate  may  barter  and  trade  with  reference  thereto 
by  her  husband  as  agent,  and  she  will  still  be  entitled  to  the  increase 
thereof.  The  marital  relation  does  not  prevent  nor  disqualify  the  hus- 
band from  acting  as  his  wife's  agent  with  reference  to  her  separate  estate, 
nor  will  his  agency  render  her  property  or  its  profits  liable  to  his  cred- 
itors. 

Parent  and  Child— Child's  Earnings  When  Not  Liable  for  Parent's 
Debts. — Although  a  minor  son's  services  and  earnings  belong  to  his 
father,  and  are  liable  for  his  debts  while  he  supports  him,  yet  an  in- 
solvent father  may  emancipate  his  son,  and  the  iatter's  earnings  then 
belong  to  him,  to  dispose  of  as  he  pleases,  free  from  the  claim  of  the 
father's  creditors. 

Parent  and  Child — Earnings  of  Child  When  Not  Liable  fob  Parent's 
Debts. — The  fact  that  the  minor  son  of  an  insolvent  father  labors  on 
the  separate  estate  of  the  wife,  with  the  father's  consent,  for  the  main- 
tenance of  the  family,  does  not  render  the  products  of  such  estate  liable 
for  the  father's  debts. 

Married  Women — Separate  Estate.— Wife's  Choses  in  Action,  not  re- 
duced to  his  possession  by  the  husband  before  a  statute  takes  efifect  vest- 
ing such  choses  in  the  wife  as  her  separate  estate,  cannot  thereafter  be 
reduced  to  his  possession  by  the  husband  or  his  creditors. 

Married  Women — Separate  Estate— Declarations  of  the  Husband. 
As  between  a  husband's  creditors  and  his  wife,  claiming  the  property 
in  dispute  as  her  separate  estate,  the  declarations  of  the  husband  as  to 
the  ownership  of  the  property  are  not  admissible  as  against  the  wife. 

Cleon  Moore  and  J.  J.  Williams,  for  the  appellant. 

Forrest  IV.  Brown  and  J.  F.  Engle,  for  the  appellee. 

**'  Brannon,  J.  Personal  property  was  levied  upon  as 
property  of  James  H.  Conklyn,  under  executions  against  him 
and  his  wife,  and  Susan  C.  Conklyn,  claiming  it;  and  a  trial 
•was  had  by  a  jury  in  the  circuit  court  of  Jefferson  county, 
under  code,  chapter  107,  sections  1,  5,  6,  to  settle  the  right 
thereto  between  Mrs.  **"*  Conklyn  and  Trapnell  and  Croft, 
use,  etc..  the  execution  creditors,  resulting  in  a  verdict  finding 
part  of  said  propQrty  to  be  the  property  of  said  James  A. 
Conklyn.  From  the  judgment  carrying  said  verdict  into  exe- 
cution Mrs.  Conklyn  obtained  this  writ  of  error. 

The  real  merits  of  the  case  are  involved  in  the  motion  of 
Mrs.  Conklyn  to  set  aside  the  verdict,  because  contrary  to  the 
evidence,  which  was  overruled. 

James  H.  Conklyn,  becoming  involved,  on  March  28,  1885, 
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surrendered  all  his  land  and  personalty,  except  seventy-five 
dollars  household  goods,  the  estate  conveyed  being  very  con- 
siderable in  amount,  to  his  creditors  by  a  deed  of  trust,  under 
which,  on  April  20,  1885,  the  trustee  sold  the  personal  prop- 
erty, and  in  August,  1885,  sold  the  farm,  on  which  Conklyn 
resided,  eighty-one  acres.  Daniel  Hefflebower,  who  is  the 
brother  of  Mrs.  Conklyn,  purchased  said  farm  for  his  wife, 
and  it  was  paid  for  out  of  her  separate  estate.  Daniel  Heffle- 
bower bought  at  the  trustee's  sale  the  wheat  growing  upon 
said  eighty-one  acres  for  his  sister,  Mrs.  Conklyn;  also  a  roan 
mare,  at  the  price  of  three  hundred  and  fifty-one  dollars  and 
sixty-four  cents,  for  the  purpose  of  furnishing  his  sister  with 
means  to  farm;  and,  acting  for  his  wife,  Hefflebower  leased 
the  farm  to  his  sister,  Mrs.  Conklyn,  after  he  purchased  it» 
Hefflebower  sold  the  wheat  and  mare  and  colt  to  Mrs.  Conk- 
lyn on  credit  at  the  same  price  he  paid,  and  afterwards  she 
cut  the  said  wheat,  and  out  of  it  partly  paid  for  it  and  the 
mare  and  colt. 

Mrs.  Nancy  Conklyn,  mother  of  James  H.  Conklyn,  in 
December,  1884,  leased  for  no  definite  time  another  tract  of 
land,  which  he  on  becoming  insolvent  turned  over  to  his  wife 
to  be  farmed,  and  which  was  farmed  by  her  in  connection 
with  and  in  the  same  manner  as  the  eighty-one-acre  farm. 

Mrs.  Susan  C.  Conklyn,  while  living  with  her  husband,  to 
some  extent  with  his  assistance  and  the  assistance  of  her  son, 
about  eighteen  years  of  age,  and  of  a  hired  man,  in  1885  put 
out  a  corn  crop  on  both  said  tracts  of  land,  using,  with  the 
trustee's  consent,  until  the  29th  of  April  the  horses  and  farm- 
ing implements  of  James  H.  Conklyn  conveyed  in  said  deed 
of  trust. 

245  While  Mrs.  Conklyn  was  farming  she  had  the  help  of 
farming  implements  and  horses  lent  to  her  by  her  brother, 
Daniel  Hefflebower,  and  other  assistance  from  him.  He  gave 
her  five  hogs  to  stock  the  farm.  Thus  equipped,  she  began 
farming  both  farms,  the  son,  with  the  father's  consent,  work- 
ing the  farms  with  hands  hired  from  time  to  time,  and  paid 
for  out  of  the  proceeds  of  the  farm,  the  son  having  no  con* 
tract,  but  receiving  from  time  to  time  such  amounts  of  money 
as  could  be  spared,  amounting  to  one  hundred  and  fifty  dol- 
lars, including  clothing. 

The  husband  was  absent  much  of  the  time,  selling  machin- 
ery on  commission  for  a  firm,  and  for  many  months  physically 
and  mentally  incapacitated  by  disease  for  work  or  business  to 
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any  extent,  and  for  a  time  in  a  hospital.  When  at  home,  and 
not  incapacitated,  he  gave  some  help  on  the  farm,  and  to 
some  extent  assisted  the  wife  and  son  in  superintending  and 
managing  it.  He  acted  generally  as  his  wife's  agent  in  sell- 
ing and  buying,  but  the  son  and  Mrs.  Conklyn's  brother  fre- 
quently took  part. 

From  the  proceeds  of  the  farm  so  operated,  and  on  credit 
given  to  her  by  it,  the  operating  expenses,  household  ex- 
penses, and  such  articles  as  stock  and  other  things  as  were 
needed  were  provided  from  time  to  time.  At  a  sale  of  Joha 
Benner  in  March,  1886,  a  black  mare  was  bought  by  Heffle- 
bower  for  his  sister,  for  one  hundred  and  thirty-seven  dollars, 
on  which  was  credited  forty-one  dollars,  the  price  of  a  colt  of 
hers  which  has  been  sold  at  said  sale,  and  its  price  taken  up 
in  the  bill;  and  for  ninety-six  dollars,  the  balance  James  H. 
Conklyn  gave  his  note  as  his  wife's  agent,  indorsed  by  Heflfle- 
bower,  and  paid  by  him  when  due.  In  March,  1887,  at  a  sale 
of  Colonel  Gibson's,  Hefflebower  purchased  for  his  sister  a 
bay  horse,  for  which  her  husband  as  her  agent  gave  his  note, 
indorsed  by  Hefflebower,  which  was  paid  when  due  by  young 
Conklyn,  the  son  above  mentioned,  with  Hefflebower's  check 
for  one  hundred  dollars  to  young  Conklyn,  lent  by  Heffle- 
bower to  his  sister  on  the  son's  request,  by  his  mother's  di- 
rection; and  the  balance  was  paid  by  the  son  with  money 
furnished  by  the  mother. 

On  loans  and  the  sale  of  said  property  by  Hefflebower  to 
his  sister  payments  were  made  from  Jime  to  time  out  of  *** 
the  proceeds  of  the  farm,  and  out  of  them  and  other  transac- 
tions grew  an  account  on  which  a  balance  remained  unpaid, 
estimated  to  be  some  seventy-five  dollars. 

The  property  levied  on  was  derived  as  follows:  The  sorrel 
colt  was  the  foal  of  the  mare  bought  at  Benner's  sale.  Two 
colts  were  descendants  of  the  roan  mare,  sold  at  the  trustee's 
sale  and  the  bay  horse  bought  at  Gibson's  sale.  A  wagon 
was  bought  by  James  H.  Conklyn,  as  agent  for  his  wife,  on 
credit,  and  paid  for  out  of  money  supplied  by  the  wife  out  of 
a  payment  by  Daniel  Hefflebower,  as  executor  of  his  father, 
upon  a  legacy  of  three  hundred  dollars  to  Mrs.  Conklyn  un- 
der the  will  of  her  father,  probated  in  1867,  which  money  was 
paid  her  in  1890.  The  hogs  were  the  increase  of  those  given 
to  Mrs.  Conklyn  by  her  brother  in  1885.  A  horserake  was 
bouglit  on  the  credit  of  the  farm  and  paid  for  out  of  its  pro- 
ceeds. Crops  levied  on  were  raised  on  the  farms  in  1890,  in 
AM.  3T.  Kbp..  Vou  xxxviil  -« 
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the   manner   aforesaid.     The  verdict  relieved   the  hogs  and 
wagon  fronfi  the  execution. 

At  the  date  of  the  sale  by  the  trustee,  Mrs.  Conklyn  bad 
no  separate  estate  save  the  three  hundred  dollars  legacy  un- 
der her  father's  will. 

The  theory  upon  which  it  is  claimed  that  all  the  property 
found  by  the  jury  to  be  property  of  James  H.  Conklyn  and 
liable  for  his  debts  was  his,  is  that  at  the  start,  the  date  of 
the  sale  of  his  property  under  the  deed  of  trust,  Mrs.  Conklj'^n 
had  no  separate  estate  whatever;  that  she  purchased  the 
personal  property  purchased  at  the  sale  by  her  brother  of  him 
wholly  on  credit;  that  the  property  and  its  increase  cannot 
be  regarded  as  the  wife's,  because  it  started  with  no  separate 
basis,  was  not  acquired  with  a  separate  estate;  that  some- 
thing cannot  come  from  nothing,  so  to  speak,  and  a 
separate  estate  cannot  arise  from  mere  credit  to  the  wife  not 
based  on  separate  estate;  that  the  personal  property  was  paid 
for  out  of  the  issues  of  the  farms,  which  were  produced  by 
farming  operations  by  the  labor  of  the  husband  and  his  in- 
fant son,  which  of  right  belong  to  the  creditors;  and  so  far  as 
that  labor  may  be  said  not  to  have  produced  such  proceeds, 
or  even  if  they  had  not  contributed  thereto,  as  the  farm  was 
operated  by  tlie  wife,  its  proceeds  are  to  be  regarded  as  the 
wife's  earnings,  belonging  by  law  to  the  **''  husband;  and 
thus  neither  the  property  nor  crops  would  be  hers. 

We  can  say  on  the  facts  certified  as  facts,  that,  when 
Daniel  Hefflebower  p^irchased  property  sold  at  the  trustee's 
sale  paying  to  the  creditor's  use,  he  became  bona  fide 
owner  of  it  and  sold  it  to  his  sister,  Mrs.  Conklyn.  But  it 
was  sold  on  credit,  and  it  is  said  separate  estate  cannot  arise 
from  the  wife's  credit,  but,  if  a  purchase,  it  must  be  made 
with  her  separate  estate. 

There  are  decisions  in  Pennsylvania  that  a  purchase  by  a 
married  woman  purely  on  credit,  she  having  no  separate 
estate,  is  but  an  acquisition  by  a  married  woman,  and  at  the 
instant  of  tlie  purchase  it  becomes  the  husband's  property, 
even  tliough  it  be  paid  for  out  of  its  own  proceeds;  but  the 
current  of  authority  and  reason  do  not  sustain  this  position. 
By  the  sale  the  title  passes  to  the  wife,  not  to  the  husband,  for 
he  is  not  a  party  to  it.  Under  common  law  it  would  vest  in 
him;  but  our  statute  broadly  and  unconditionally  says  that 
a  married  woman  may  take  from  any  one  save  her  husband, 
and  hold  to  her  sole  use,  any  property,  as  if  she  were  single. 
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TJnder  a  purchase  by  a  single  woman  she  would  be  vested 
with  legal  title.  The  statute  gives  the  wife  capacity  to  take 
and  hold  as  if  single.  Whence  does  the  husband  acquire  title? 
The  common  law  on  this  point  has  been  swept  away.  Where 
is  the  law  that  gives  the  man  the  title?  We  find  one  to  give 
the  woman  title  in  code,  chapter  66,  section  3. 

Mr.  Bishop,  with  that  strength  of  reasoning  and  analysis 
•which  characterizes  all  his  law  works,  probes  this  matter  to 
the  bottom,  and  maintains  the  view  that  it  is  her  separate 
■estate.     He  says: 

"  If  a  third  person  makes  a  gift  to  the  wife  of  property,  real 
•or  personal,  it,  at  the  common  law,  is  an  acquisition  of  which 
€he  is  deemed  the  meritorious  cause,  and  the  thing  given 
vests  in  the  husband  or  wife,  or  both,  according  to  the  same 
rules  as  any  thing  else  coming  to  her  during  the  coverture. 
Now,  suppose  the  tliird  person,  when  he  makes  the  gift,  takes 
a  promise  of  the  wife  to  pay,  binding  in  morals,  not  in  law; 
plainly,  in  legal  reason,  this  can  make  no  difference.  If, 
afterwards,  another  third  person,  not  the  **®  husband,  makes 
good  the  wife's  promise  by  paying  the  money,  that  can  make 
no  difference;  and  in  such  a  case,  if  the  vendor  has  merely 
-agreed  to  convey  the  property  to  the  wife,  and  has  not  con- 
veyed, his  undertaking,  though  the  contract  was  void  as  to 
her  by  reason  of  the  coverture,  binds  him.  In  these  cases, 
€ure]y,  under  our  statutes,  the  property  is  the  wife's,  though 
bought  on  credit,  the  same  as  though  it  came  in  any  other 
way.  Then,  again,  suppose  the  vendor  has  chosen  to  vest  the 
title  in  her  before  receiving  any  money,  and  the  wife,  by  using 
the  property  in  some  way  permitted  by  the  statute,  has  accu- 
mulated the  money  to  pay  for  it;  this  money  is  plainly  her 
separate  estate,  and  such  the  property  will  continue  to  be 
after  her  honorary  obligation  to  make  payment  is  discharged  ": 
2  Bishop  on  Married  Women,  section  88. 

Tiie  court  of  appeals  of  New  York  in  Knapp  v.  Smith,  27 
N.  Y.  277,  holds,  that  under  the  statute  the  married  woman 
may  acquire  property,  real  or  personal,  by  buying  on  credit, 
and  no  interest  therein  would  pass  to  the  husband,  whether 
she  antecedently  had  any  separate  estate  or  not;  that  if  the 
vendor  would  take  the  risk  of  payment  the  transfer  would 
be  perfect;  that  she  could  hold  the  property,  manage  it  by 
the  agency  of  her  husband,  or  any  other,  and  hold  the  profits 
and  increase  to  her  separate  use.  It  so  held  where  the  wife 
•of  an  insolvent  bought  cattle  which  had  been  his  from  his 
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assignee,  giving  her  note  for  the  price,  and  purchased  th&^ 
farm  for  the  conveyance  of  which  her  husband  had  a  contract,.. 
and  she  mortgaged  it  for  the  price,  and  subsequently  employed 
the  husband  as  her  agent  to  manage  the  farm,  the  case  being 
free  from  fraud.  Similar  doctrine  has  been  held  in  Shields 
V.  Keys,  24  Iowa,  298. 

The  married  woman  who  bought  on  credit  the  debts  of  her 
husband  secured  by  his  deed  of  trust  on  his  goods  was  said, 
in  the  opinion  of  Williams  v.  Lord,  75  Va.  403,  to  take  a  good 
title  as  separate  estate,  though  she  might  pay  for  them  out  of 
the  proceeds  of  the  sale. 

Robinson  v.  Neill,  34  W.  Va.  128,  was  a  purchase  on  credit 
by  a.  feme  without  separate  estate,  except  a  few  articles  which, 
did  not  go  into  the  land,  and  it  was  held  that  the  land  and 
its  issues,  and  property  purchased  ***  with  such  issues,  were 
separate  estate.  Both  opinions,  particularly  that  of  Judge 
Lucas,  held  this.  The  question  that  a  credit  purchase  would 
prevent  its  being  separate  estate  was,  it  is  true,  not  pointedly 
considered,  but  the  opposite  theory  was  sustained.  Tha 
point  was  not  even  questioned:  Atwood  v.  Dolan,  34  W.  Va. 
563;  Welsh  v.  Solenherger,  85  Va.  446;  Keller  v.  Mayer,  55  Ga. 
406,  and  other  instances.  See  Wells  on  Married  Women^ 
sees.  240,  241,  246. 

But  it  is  said  that  the  husband  is  entitled  to  the  wife's 
earnings  {Bailey  v.  Gardner,  31  W.  Va.  94,  13  Am.  St.  Rep. 
847,  Campbell  v.  Bowles,  30  Gratt.  652),  and  therefore,  as  she 
carried  on  business,  the  results  are  her  earnings,  and  the  crops- 
and  property  paid  for  by  them  are  liable,  because  the  wife 
contributed  in  their  production.  If  so,  then  why  does  the 
statute  empower  her  to  hold  separate  estate?  Simply  that 
the  estate  should  lie  idle  and  unproductive?  If  she  could  get 
some  one  else  to  manage  her  separate  estate,  I  assume  the 
profits  would  be  hers.  Or  would  they  still  be  earnings,  and 
belong  to  her  husband?  Assumfng  that  in  such  case  such 
profits  would  be  hers,  is  the  result  changed  by  the  fact  that 
she  has  capacity  and  industry  to  manage  the  estate  so  as  to 
yield  profits?  I  think  not.  Though  profits  arising  from  the 
use  of  her  separate  estate  be  in  any  measure  the  result  of  her 
skill  and  labor,  they  are  still  hers.  Without  asserting  her 
right  to  engage  generally  in  business,  I  think  the  true  view  is 
that,  while  the  common  law  does  give  the  husband  right  to- 
the  wife's  services  and  earnings,  yet  that  is  modified  by  the 
act  giving  her  power  to  hold  separate  estate  and  its  issues- 
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and  profits,  to  the  extent  that  when  her  skill  and  labor  in 
the  use  of  separate  estate  do  produce  profits  they  are  hers, 
not  earnings  belonging  to  the  husband:  See  Wells  on  Mar- 
Tied  Women,  178;  Glover  v.  Alcott,  11  Mich.  482;  Atwood  v, 
Dolan,  34  W.  Va.  583,  opinion;  Henderson  v.  Warmack,  27 
Miss.  835. 

Penn  v.  Whitehead,  17  Gratt.  503,  94  Am.  Dec.  478,  before 
the  statute,  recognized  her  right  to  engage  in  business,  and 
gave  her  its  results.  So  it  cannot  be  because  of  any  use  of 
the  wife's  time,  skill,  and  industry  in  the  use  of  this  property 
returning  a  profit  that  they  are  liable  to  the  husband's  cred- 
itors. 

*"•  But  the  question  may  be  asked,  how  can  this  married 
"woman,  living  with  her  husband,  carry  on  business  in  view 
•of  section  13,  chapter  66,  of  the  code  (ed.  1887),  providing 
that  a  married  woman  living  separate  and  apart  from  her 
husband  may  carry  on  any  trade  or  business,  and  the  prop- 
erty used  in  it  and  its  profits  and  her  earnings  shall  be  her 
separate  estate?  Does  not  this  exclude  wives  living  with 
their  husbands  from  carrying  on  business,  from  the  fact  that 
it  limits  that  privilege  to  those  living  separate  from  their 
husbands? 

This  construction  would  be  only  inferential,  as  there  is  no 
positive  prohibition.  This  section  has  no  application  to 
■wives  living  with  their  husbands  owning  separate  estates,  but 
relates  only  to  those  unfortunate  wives  separated  from  their 
husbands.  Without  this  statute  the  common  law  would  rob 
the  poor  wife  abandoned  by  her  husband  of  all  property 
coming  from  her  toil,  and  of  her  hard  earnings  necessary  to 
her  very  existence,  and  give  them  to  the  drunken  husband 
himself,  whenever  he  should  claim  them;  and  her  employer 
could  not  even  pay  her  wages  free  from  his  claim,  and  his 
creditors  might  claim  property  acquired  by  her  in  business, 
and  she  could  not  carry  on  business  necessary  for  her  sup- 
port, because  she  could  not  contract,  as  her  contracts  would 
be  void. 

To  remedy  such  evil  this  statute  was  passed.  It  was  not 
intended  to  trench  on  the  right  already  existing  of  a  mar- 
ried woman  to  use  her  separate  estate  and  enjoy,  its  profits. 
Under  tliis  section  her  property  and  earnings  are  the  woman's, 
and  by  implication  she  has  power  to  contract:  Peck  v.  Mar- 
ling,  22  W.  Va.  708.  I  speak  of  this  section  as  it  was  before 
■chapter  109,  Acts  1891. 
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But  it  18  contended  that  as  the  husband  rendered  some  as- 
sistance in  the  conduct  of  farming,  that  renders  the  crop* 
and  the  other  property  paid  for  out  of  them  liable  to  his  debts- 
Elaborate  discussions  of  this  subject  are  to  be  found  in  tha 
text-books  and  reports,  and  in  our  own  court  it  has  received 
full  consideration  in  Miller  v.  Peck,  18  W.  Va.  99,  and  Atwood 
V.  Dolan,  34  W.  Va.  563.  The  husband  cannot  be  compelled  to 
labor  for  his  creditors.  There  are  cases  where  the  creditors  can 
subject  an  accumulation  ***  of  property,  the  result  distinctly 
of  the  husband's  labor  and  talents  in  connection  with  her  sep- 
arate estate  or  an  apportion  mentj  but,  generally  speaking,  a» 
a  man  is  entitled  out  of  his  own  labor  to  the  bread  of  life 
first,  and  is  under  obligation  to  support  his  wife  and  family^ 
the  courts,  from  the  necessity  of  the  case,  have  felt  themselvea 
constrained  to  say  that  from  the  mere  fact  that  a  husband 
devotes  his  time  and  labor  upon  his  wife's  separate  estate^ 
and  profits  result,  such  profits  do  not  go  to  him  or  his  cred- 
itors; for,  if  so,  he  and  his  wife  and  children  would  in  most 
cases,  where  his  wife  has  a  little  home  coming  from  some- 
kinsman,  and  he  hopelessly  insolvent,  starve:  Miller  v.  Peckf^ 
18  W.  Va.  99;  Atwood  v.  Dolan,  34  W.  Va.  563;  Gage  v. 
Dauchy,  34  N.  Y.  293;  Knnpp  v.  Smith,  27  N.  Y.  277. 

A  husband  in  the  enjoyment  of  marital  right  lives  and  i» 
maintained  on  wife's  land,  which  she  manages  for  her  use,  and 
he  voluntarily  bestows  labor  upon  it.  This  was  held  not  to 
give  him  or  her  creditors  right  to  crops:  Rush  v.  Vought,  55- 
Pa.  St.  437;  93  Am.  Dec.  769.  See  opinion  in  Hamilton  v» 
Booth,  55  Miss.  60;  30  Am.  Rep.  500. 

In  Feller  v.  Alien,  23  Wis.  301,  99  Am  Dec.  173,  it  is  held 
that  a  wife  may  cultivate  her  land  by  means  of  the  labor  of 
her  husband  and  their  minor  children  without  divesting  her- 
self of  its  products  so  as  to  subject  them  to  execution  against, 
the  husband,  and  it  is  not  proof  of  an  arrangement  to  defraud 
creditors. 

In  Kentucky  the  court  held  that  products  of  a  wife's  farm, 
through  the  labor  and  skill  of  the  husband,  follow  the  title  to 
the  land  and  are  hers,  though  not  if  his  services  exceeded  in 
value  the  cost  of  support  of  himself  and  family,  the  obligation 
of  that  support  being  held  paramount  to  that  of  paying  his- 
debts;  and  until  he  made  provision  for  that  obligation  the  prod» 
ucts  of  her  farm  could  not  be  made  liable  to  his  debts,  and 
cot  then  unless  it  was  shown  that  the  part  not  needed  for  th» 
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support  of  himself  and  family  was  the  result  of  his  labor: 
Commonwealth  v.  Fletcher,  6  Bush,  171,  172. 

Mr.  Bishop  in  2  Bishop  on  Married  Women,  section  301, 
takes  issue  with  the  Kentucliy  court  in  saying  that  the  sur- 
plus after  support  might  be  reached,  saying  it  could  not  bo 
unless  there  was  an  agreement  to  pay  him  the  excess. 

'**  The  husband  is  bound  to  support  himself  and  family, 
including  his  wife,  and  she  is  not  bound  to  support  even  herself 
to  his  relief,  even  if  she  have  separate  estate:  1  Bishop  on 
Married  Women,  sec.  57;  2  Bishop  on  Married  Women,  sees. 
72,  158, 159;  Wells  on  Married  Women,  135.  This  debt  on  the 
husband  is  prior  and  paramount  to  every  money  debt  to 
others,  from  the  very  nature  and  necessity  of  the  case;  neither 
he  nor  wife  nor  family  ought  to  starve  or  be  pinched  with 
want  to  pay  mere  money  debts.  No  just  law  can  underrate 
this  great  and  high  debt  to  obligations  of  mere  money. 

Courts  will  not  allow  husband  and  wife  to  use  this  right 
to  cloak  fraud  against  creditors,  but  will  ferret  out  the 
fraud  with  very  suspicious  and  acute  eye,  so  far  as  human 
testimony  will  enable  them  to  do  so,  failing  sometimes,  it  is 
true,  for  want  of  evidence,  but  generally  succeeding  in  doing 
justice  in  cases  of  real  fraud;  but  they  will  not,  by  an  un- 
bending iron  rule,  hold  in  every  case  that  mere  participation 
by  the  husband  in  the  production  of  profits  out  of  the  wife's 
lands  or  other  property  will  make  them  liable  to  creditors, 
and  impose  starvation  on  the  whole  family.  No  slavery  could 
be  more  oppressive  and  hard  than  such  slavery  of  unfortunate 
debtors  to  creditors. 

Courts  of  equity,  in  proper  cases,  where  substantial  prop- 
erty traceable  to  the  skill  and  labor  of  the  husband  is  found 
to  exist,  will  make  a  just  apportionment  between  the  wife 
and  her  husband's  creditors:  Penn  v.  Whitehead,  17  Gratt. 
503,  513;  94  Am.  Dec.  478;  Glidden  v.  Taylor,  16  Ohio  St.  509; 
91  Am.  Dec.  98. 

The  fact  that  the  husband  acted  sometimes  as  the  wife's 
agent  in  the  conduct  of  their  small  business,  along  with  her 
brother  and  son,  cannot  alter  the  case;  for  the  cases  of  Miller 
V.  Peck,  18  W.  Va.  99,  and  Atwood  v.  Dolan,  34  W.  Va.  563, 
sustain  the  position  that  a  married  woman  with  separate  es- 
tate may  barter  and  trade  with  reference  thereto  by  her  hus- 
band as  agent,  and  will  be  entitled  to  the  increase  thereof. 
The  mere  marital  relation  does  not  disqualify  the  husband 
from  acting  as  his  wife's  agent  with  reference  to  her  separate 
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estate:  Prentiss  v.  Paisley,  25  Fla.  927;  Keller  v.  Mayer,  55 
Ga.  406.  The  mere  fact  that  he  is  agent  will  not  render  her 
property  or  its  profits  liable  to  creditors:  Wait  on  Fraudulent 
Conveyances,  sec.  303;  Voorhees  v.  Bonesteel,  16  Wall.  16;  Al- 
dridge  v.  Muirhead,  101  U.  S.  397. 

*'*  In  this  case  the  unfortunate  husband,  smitten  with  ac- 
cumulated misfortune,  disease,  physical  and  mental,  sending 
him  to  a  hospital,  contributed  very  little  in  the  family  strug- 
gle for  existence;  in  fact,  he  must  have  been  a  charge  rather 
than  a  help.  We  cannot  say  that  any  accumulation  came 
from  his  labor,  but  from  the  young  son  and  the  kindly  help- 
ing hand  and  counsel  of  the  wife's  brother,  Daniel  Heffie- 
bower.  Where  husband  and  wife  unite  in  fraudulent  purpose 
to  divert  the  husband's  considerable  earnings  and  hide  them 
from  creditors,  under  the  shelter  of  her  separate  estate,  the 
case  is  different.  No  fraudulent  purpose  of  the  wife  appears 
in  this  case.  She,  with  the  help  of  her  brother,  was  struggling 
almost  for  life  itself.  The  husband  had  nothing  to  hide  from 
creditors,  either  in  estate  or  ability  to  labor.  He  does  not 
appear  to  have  been  guilty  of  intentional  fraud.  He  surren- 
dered everything  to  creditors,  and  was  left  penniless  and 
broken  in  body  and  mind.  He  traveled  some,  selling  machin- 
ery, and  gave  his  earnings  to  one  of  the  creditors  in  this  case. 

On  the  facts  proven,  we  could  not  find  fraudulent  intent. 
Under  the  facts,  not  evidence,  as  certified,  the  source  from 
which  the  property  came,  and  how  paid  for,  appear,  and  none 
came  from  the  husband.  Clearly  it  came  from  the  wife's 
estate.  Any  idea  that  it  came  from  the  husband  is  repelled. 
It  is  further  contended  that  because  the  son,  Edgar  A.  Conk- 
lyn,  labored  earnestly  in  the  family  distress,  and  as  under 
the  law  his  services  belonged  to  the  father,  this  makes  the 
products  of  land  and  property  liable  for  his  debts. 

The  father  has  a  right  to  the  son's  services  and  earnings 
in  consideration  of  his  support  and  care  in  tender  years  of 
lielplessness;  but  he  may  emancipate  the  son,  and  thus  the 
son  becomes  entitled  to  his  own  services  and  earnings,  and 
may  dispose  of  them  as  he  pleases.  Creditors  cannot  compel 
their  debtor  to  work  himself  or  to  compel  his  children  to  work 
for  them,  nor  sell  under  process  their  future  service,  though 
property  created  by  their  past  labor  may  be  subjected.  Even 
a  parent  involved  in  hopeless  insolvency  can  thus  emancipate 
l)i=5  child  and  remove  his  services  and  ***  earnings  from  the 
grasp  of  creditors.     Such  emancipation  may  be  oral  or  writp 
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ten,  may  be  proven  by  circumstantial  evidence,  or  may  be 
implied:  HaUiday  ^.Miller,  29  W.  Va.  424;  6  Am.  St.  Rep. 
-653,  and  note;  Penn  v.  Whitehead,  17  Gratt.  503;  94  Am.  Dec. 
478;  Wilson  v.  McMillan,  62  Ga.  16;  35  Am.  Rep.  115,  and 
■note  discussing  the  subject  generally. 

In  Wilson  v.  McMillan,  just  cited,  the  right  of  an  insolvent 
father  to  emancipate  his  child,  who  remained  at  home,  and 
was  hired  by  the  father,  was  upheld.  Were  these  doctrines 
not  to  prevail  the  child  would  for  years  be  engulfed  in  his 
father's  ruin  and  bankruptcy,  unable  to  get  support,  unable 
io  obtain  an  education  for  the  struggle  of  life,  his  whole  future 
blasted. 

In  this  case  the  son  did  remain  at  home;  but  reason  holds 
that  if  the  law  allow  such  emancipation  at  all,  it  would  not 
require  as  a  condition  of  its  exercise  that  the  ties  of  home 
be  broken  and  the  child  driven  from  the  parental  roof.  In 
this  case,  if  we  cannot  say  the  father  emancipated  the  child, 
we  may  say  certainly  that  he  consented  that  he  might  give  his 
labor  to  his  mother. 

In  the  case  of  Wilson  v.  McMillan,  62  Ga.  16,  35  Am.  Rep. 
115,  the  court  says  that  the  debtor  may  give  his  own  labor 
^way;  he  may  consent  that  his  child  may  give  his  labor 
away.  A  court  should  look  with  special  liberality  upon  the 
consent  of  a  father  to  his  son  laboring  ''or  his  own  mother, 
striving  for  a  living,  when  that  labor  gave  to  himself  and  his 
mother  the  bread  of  life,  when  the  father,  broken  by  insolvency 
and  disease,  in  estate,  body,  and  mind,  was  unable  to  give  them 
maintenance. 

In  Atwood  v.  Dolan,  34  W.  Va.  563,  the  fact  that  seven  sons 
labored  on  the  farm  in  producing  crops  was  not  considered 
enough  to  destroy  the  wife's  right. 

Rush  v.  Vought,  55  Pa.  St.  437,  93  Am.  Dec.  769,  holds  that 
-where  sons,  with  their  father's  consent,  labor  on  wife's  land, 
this  will  not  render  crops  liable  to  his  creditors. 

These  principles  lead  to  the  conclusion  that  the  products  of 
the  eighty-one  acres  are  not  liable  to  the  husband's  debts,  nor 
are  articles  purchased  with  them. 

*'*  But  how  as  to  the  products  of  the  other  tract?  This 
question  presents  more  difiiculty.  If  we  were  bound  to  say 
that  the  lease  of  this  tract  was  vested  in  James  H.  Conklyn, 
and  he  sublet  to  his  wife,  we  might  have  to  say  that  this  sub- 
letting would  be  void,  and  the  lease  still  the  husband's,  and 
that  the  right  to  its  crops  would  follow  the  right  to  the  land, 
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and  be  the  husband's,  notwithstanding  the  wife  contributed 
in  their  production  with  her  stock,  implements,  and  hired 
labor:  Hamilton  v.  Booths  55  Miss.  60;  30  Am.  Rep.  500;. 
Rush  V.  Vought,  55  Pa.  St.  437;  93  Am.  Dec.  769.  It  would 
be  a  mingling  of  her  separate  estate  with  his  beyond  distinc- 
tion, and  thus  fall  under  the  principle  that,  where  she  allowed 
her  separate  estate  to  be  indistinguishubly  mixed  with  the 
husband's  property  hers  is  lost  to  her  as  separate  estate,  as 
regards  his  creditors:  Wells  on  Married  Women,  119;  2 
Bishop  on  Married  Women,  sees.  88,  818,  820;  Glover  v^ 
Alcott,  11  Mich.  470;  Glidden  v.  Taylor,  16  Ohio  St.  509;.  91 
Am.  Dec.  98.  And  thus,  not  only  the  crops,  but  perhaps  all 
the  property,  save  only  the  crops  in  kind  of  the  eighty-one 
acres,  would  be  liable,  because,  the  products  of  the  other 
tracts  helped  in  buying  such  property. 

But  we  do  not  regard  the  lease  of  this  farm  (Mrs.  Nancy 
Conklyn's  farm)  as  the  leasehold  property  of  James  H» 
Conklyn.  It  was  farmed  until  April,  1885,  by  another  son  of 
hers,  and  about  Christmas,  1884,  there  was  an  indefinite  ar- 
rangement between  James  H.  Conklyn  that  he  was  to  farm 
it,  for  what  term  we  do  not  know;  but  before  doing  anything 
he  told  his  mother  that,  owing  to  his  insolvency,  he  could  not 
do  so,  and  wished  to  give  it  up,  and  she  replied  "she  did  not 
wish  to  make  any  more  changes,  and  he  should  keep  the 
land,  and  make  the  best  arrangements  he  could  with  it,  and 
accordingly  he  turned  it  over  to  his  wife,"  by  whom  it  was 
held  and  farmed  just  as  the  other  farm,  she  paying  landlord's 
share  of  crops.  We  think  he  acted  as  his  mother's  agent  in 
leasing  to  the  wife,  making  it  the  wife's  lease.  He  had  no 
substantial  estate  in  it,  one  worth  any  thing  to  creditors;  for 
as  regarded  his  leasehold,  the  work  of  making  crops  and  the 
burden  of  paying  rent  were  yet  unperformed.  On  the  facts 
certified  as  facts,  we  hold  that  the  law  does  not  hold  that 
property  liable  to  said  executions. 

***  Instructions:  I  shall  not  pass  upon  the  one  called 
"court's  instruction,"  as  I  do  not  think  the  record  shows  that 
it  was  objected  to  or  excepted  to. 

Defendants'  instructions  1  and  2  are  based  upon  principles 
of  law  above  stated,  and  need  not  be  discussed.  It  is  only 
necessary  to  say,  for  the  purpose  of  future  proceedings  in  the 
case,  that  as  given  they  seem  to  put  the  law  correctly. 

Defendants'  instruction  3,  that  if  Jamea  H.  and  Su8ar> 
Conklyn  were  married  prior  to  April  1,  1869,  without  mar- 
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riage  contract,  and  she  acquired  by  the  will  of  her  father^ 
prior  to  that  date,  three  hundred  dollars,  and  she  or  her  hus- 
band with  it  purchased  any  of  the  property  levied  upon,  or 
any  property  of  which  that  levied  upon  is  the  increase  or 
product,  then  such  property  was  the  husband's,  is  erroneous. 
On  April  1,  1869,  section  3,  chapter  66,  as  part  of  our  code^ 
took  effect.  It  is  not  retroactive,  but  declares  that  any  mar- 
ried woman  "  may  take"  and  hold  property  as  separate  prop- 
erty. If  the  husband,  on  April  1,  1869,  had  such  a  vested 
right  in  his  wife's  legacy  as  was  property,  the  statute  would 
not  affect  it:  1.  Because  we  would  not  construe  it  to  retroact. 
upon  vested  property  rights;  and,  2.  It  would  be  unconstitu- 
tional so  applied.  But  the  husband's  right  under  the  law 
prior  to  that  date  gave  him  his  wife's  choses  in  action  only 
conditionally;  that  is,  upon  reduction  to  possession.  Till  that^ 
act  the  property  therein  was  not  vested  in  him,  but  in  her;  as, 
if  he  died,  she  surviving,  she  retained  it,  which  could  not  be- 
if  it  had  perfectly  vested  in  him.  Therefore,  the  husband  not 
having  reduced  the  chose  to  possession  when  the  code  took 
effect,  we  can  say  the  wife  took  the  chose;  the  new  law  oper- 
ated upon  it  before  the  act  of  reduction  to  possession  took 
place.  Moreover,  I  do  not  see  how  creditors  could,  in  the 
manner  proposed  in  this  proceeding,  avail  themselves  of  his^ 
right,  he  having  done  no  act  to  reduce  the  chose  to  possession, 
nor  have  the  creditors  resorted  to  any  process  available  to  do- 
so;  but  I  have  not  fully  considered  this,  it  not  being  necessary 
to  do  so.  The  New  York  courts  hold  the  doctrine  that  it  is- 
a  vested  right  in  the  husband,  which  cannot  be  divested  by 
legislation:  Westervelt  v.  Gregg,  12  N.  Y.  202;  62  Am.  Dec. 
160,  and  note  167. 

**''  But  the  weight  of  decision  is  adverse  to  this  view:  Alex- 
ander V.  Alexander,' S5  Va.  353,  and  cases  cited;  1  Bishop  oft 
Marriage  and  Divorce,  sec.  675;  2  Bishop  on  Married  Women, 
sec.  45;  Price  v.  Sessions,  3  How.  (U.  S.)  635  (opinion);  Wella 
on  Married  Women,  93,  holds  the  New  York  opinion;  so  Wade 
on  Retroactive  Laws,  sec.  184. 

Another  error  in  the  court  below  was  the  admission  in  evi- 
dence of  a  letter  from  James  H.  Conklyn  to  his  brother 
Charles,  Charles  was  surety  for  James  H.  in  these  debts. 
James  H.,  as  a  witness,  stated  that  he  had  conversations  with 
Charles  in-  which  he  asked  him  to  still  run  the  notes,  and,  if 
he  would  do  so,  his  wife  would  pay  them  out  of  crops  raised 
by  her,  and  that  he  acted  as  agent  for  his  wife,  and  never 
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otherwise.  The  defendants  then  introduced  the  letter  in 
"which  James  H.  Conklyn  promised  unequivocally  to  pay 
the  debts  out  of  the  wheat  crop,  not  hinting  any  thing  as  to 
agency. 

It  is  very  evident  that  the  defendants  desired  to  get  the 
full  benefit  of  the  absolute  statement  of  James  H.  Conklyn  as 
a  declaration  by  him  that  he  owned  the  wheat  crop  and  would 
pay  the  debt  out  of  it,  and  did  not  want  to  use  it  simply  to 
impeach  the  veracity  of  a  witness,  else  the  letter  would  have 
been  offered  for  that  purpose  only.  It  was  admitted  in  evi- 
dence generally,  and  it  can  be  readily  seen  how  much  calcu- 
lated it  was  to  influence  the  jury  to  the  prejudice  of  the 
plaintiffs  in  the  issue.  Used  for  and  limited  to  impeach- 
ment purposes  it  was  admissible;  but  not  otherwise,  for  it 
is  simply  unsworn  statement,  hearsay,  not  at  all  binding  on 
the  wife.  Glover  v.  Allcott,  11  Mich.  470,  in  just  such  a  con- 
test as  this,  holds  that  the  declaration  of  the  husband  is  not 
admissible  against  the  wife:  2  Wharton  on  Evidence,  sec. 
1215;  1  Greenleaf  on  Evidence,  sec.  100.  It  is  inadmissible 
under  the  general  law  of  evidence,  without  regard  to  the  rela- 
tion of  husband  and  wife,  or  the  nature  of  the  suit. 

The  judgment  is  reversed,  verdict  set  aside,  and  new  trial 
awarded. 

Reversed.     Remanded. 

In  the  case  of  Brooks  v.  Applegate,  37  W.  Va.  373,  it  appeared  that  th« 
firm  of  Brooks,  Rogers  &  Co.  filed  a  bill  against  Applegate  and  Walters,  and 
•others,  to  subject  a  tract  of  land  to  a  debt  due  the  plaintiffs  by  the  defend- 
ant firm,  of  which  firm  Walters  had  been  a  member.  The  bill  alleged  that 
the  land  had  been  purchased  by  said  Walters  and  one  Lucas  in  1876  by 
executory  agreement,  and  in  February,  1886,  when  Walters  was  insolvent, 
•conveyed  by  collusion  between  Walters  and  Lucas  to  Walter's  wife  to  de- 
iraud  creditors,  and  alleging  that  the  land  was  paid  for  by  the  husband. 

The  defendants  had  judgment  dismissing  the  bill  in  the  lower  court,  and 
■on  appeal  by  plaintiffs  the  supreme  court  held  that  the  case  was  controlled 
■by  the  principles  laid  down  in  Seilz  v.  Mitchell,  94  U.  S.  580,  to  the  effect 
that  a  purchase  of  property  during  coverture  by  the  wife  of  an  insolvent 
husband  is  justly  regarded  with  suspicion,  and  raises  a  presumption  that  it 
was  not  paid  for  by  or  out  of  her  separate  estate.  She  cannot  prevail  in 
contests  with  his  creditors,  involving  their  right  to  subject  the  property  so 
acquired  to  the  payment  of  his  debts,  unless  such  presumption  is  overcome 
by  clear  affirmative  proof  on  her  part. 

"This  court,  in  McMastera  v.  Edgar,  22  W.  Va.  673,  has  adopted  this 
principle  to  the  fullest  extent,  holding  that  'where  property  is  alleged  to 
have  been  purchased  by  a  wife,  or  a  conveyance  of  property  is  made  to  her, 
during  coverture,  the  burden  is  upon  her  to  prove  distinctly  that  she  paid 
(or  it  with  means  nut  derived  from  her  husband.     Evidence  that  she  made 
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the  purchase,  or  that  the  property  was  conveyed  to  her,  amonnts  to  nothings 
unless  it  be  accompanied  by  clear  and  full  proof  that  she  paid  for  it  with  her 
own  separate  estate;  and  in  the  absence  of  such  proof  the  presumption  is 
that  her  husband  furnished  the  means  to  pay  for  it,  and  it  will  be  subject  t» 
his  debts.* 

"In  numerous  cases  has  this  court  iterated  and  reiterated  this  to  be  tha 
law:  Hose  v.  Brovm,  11  W.  Va.  122;  Stockdale  v.  Harris,  23  W.  Va.  499; 
Burt  V.  Timmons,  29  W.  Va.  441;  6  Am.  tSt.  Rep.  664.  This  is  the  rule, 
though  the  conveyance  be  not  from  husband  to  wife.  If  we  view  this  land 
a8,originally  purchased  by  the  husband,  the  case  is  still  stronger  that  tha 
wife  must  prove  that  she  paid  her  separate  means,  and  the  case  is  free  from 
fraud:  Core  v.  Cunningham,  27  W.  Va.  206;  Burt  v.  Timmons,  29  W.  Va. 
441;  6  Am.  St.  Rep.  664.  Having  so  often  held  these  principles,  we  must 
firmly  adhere  to  them.  They  are  necessary  to  business  safety.  The  mar- 
riage is  80  often,  and  can  be  so  readily,  used  to  defraud  creditors,  the  proof 
is  so  difficult  to  obtain  to  prove  that  the  husband's  means  paid  for  the  laud, 
that  the  presumption  above  defined  exists  in  behalf  of  creditors. 

"Starting  with  these  principles,  reading  the  evidence  of  the  husband,  his 
wife,  and  Lucas,  the  only  witnesses  examined,  we  are  compelled  to  say  that 
we  are  not  at  all  convinced  that  Mrs.  Walters  paid  for  the  laud.  I  shall  not 
detail  evidence.  The  land  is  liable  to  the  plaintiffs'  debts;  and  the  cause  is 
remanded,  with  direction  to  enter  a  decree  for  plaintiffs'  debt  and  subject- 
ing the  land  thereto." 

In  Tufts  V.  Copen,  37  W.  Va.  623,  it  appeared  that  a  married  woman,  who 
was  the  owner  of  a  tract  of  land  lying  on  a  creek,  as  her  separate  estate,  for 
a  valuable  consideration,  gave  her  verbal  assent  that  a  third  party  might 
build  a  tram  road  along  said  creek  through  her  land  for  the  purpose  of  trans, 
ferring  timber  from  laud  lying  above  hers  to  market,  and  in  pursuance  of 
such  verbal  assent  such  third  party,  at  considerable  expense  and  under  her 
immediate  observation,  constructed  such  tram  road,  and  operated  it  for  some 
time.  Shortly  before  this  action  was  brought  the  owner  of  such  separata 
estate  and  her  husband  obstructed  such  tram  road,  and  denied  the  licensee 
the  use  thereof,  by  building  a  fence  across  it,  and  by  threats  and  violence 
had  prevented  him  from  having  tlie  full  use  and  enjoyment  of  his  easement. 
He  then  brought  suit  in  equity  against  the  wife  and  husband  to  enjoin  thenv 
from  in  any  manner  interfering  with  his  right  to  the  free  and  uninterrupted 
use  and  possession  of  such  road.  The  trial  court  dismissed  the  bill,  and  oa 
appeal  this  ruling  was  reversed,  and  the  injunction  prayed  for  was  made  per* 
petual.  The  appellate  court  considered  the  right  involved  as  constituting  a 
parol  license  amounting  to  an  easement,  which  was  enforceable  against  the 
licensor;  and  in  support  of  this  position  quoted  from  Wynm  v.  Oarland,  19 
Ark  23,  68  Am.  Dec.  190,  to  the  effect  that  "  where  parol  license  amounting 
to  an  easement  has  been  given,  and  where  the  enjoyment  of  it  has  been  nec- 
essarily preceded  by  expenditure  of  money  or  capital,  or  where  the  grantee 
has  made  improvements  in  good  faith  under  the  grant,  or  invested  his  capi- 
tal in  consequence  of  it,  the  grantee  becomes  a  purchaser  of  the  easement 
granted  by  parol,  for  a  valuable  consideration,  and  will  be  entitled  to  have 
it  specifically  performed  in  equity,  unless  the  party  will  reimburse  him  in 
his  expenditures,  or  pay  him  for  his  improvements,  provided  this  will  put 
the  grantor  in  statu  quo."  And  to  the  same  effect  cited  Morton  Brewini/  Co. 
V.  Morton,  47  N.  J.  Eq.  158,  and  Rindge  v.  Baker,  57  N.  Y.  221;  15  Am. 
Rep.  475. 

It  was  contended  in  the  present  case  that  a  married  woman  had  no  right 
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to  grant  snch  parol  license  or  easement  as  that  which  formed  the  subject  of 
dispute,  but  the  court  decided  that  as  she  was  entitled  to  receive  the  rents, 
issues,  and  profits  of  her  separate  estate,  and  to  enjoy  it  free  from  the  con- 
trol or  disposal  of  her  huiibaud,  as  if  slie  were  single,  she  necessarily  had 
-control  of,  and  might  herself  make,  such  contracts  as  would  enable  her  to  re- 
<5eive,  such  rents  and  profits.  In  disposing  of  this  question  the  court  ob- 
served that  " 'a  married  woman  ia  sni  jwis  to  the  extent  of  the  enlarged 
-capacity  to  act  conferred  by  statute,  and  may  be  estopped  by  her  acts  and 
<leclaration8,  and  is  subject  to  all  the  presumptions  which  the  law  indulges 
against  others  with  full  capacity  to  act  for  themselves.  To  this  extent  the 
old  restrictions  of  the  doctrine  of  estoppel,  as  applied  to  married  women,  are 
not  in  force,  because,  the  reason  of  the  rule  ceasing  with  the  removal  of  the 
incapacity,  the  rule  fails.'  The  above  quotation  is  from  the  case  of  Bodine 
"V.  Killeen,  53  N.  Y.  93;  and  it  is  held  in  the  syllahua  of  that  case  that  married 
'Women,  to  the  extent  and  in  the  matters  of  business  in  which  they  are  by 
law  permitted  to  engage,  owe  the  same  duties  to  those  with  whom  they  deal- 
«nd  may  be  bound  in  the  same  manner,  as  if  unmarried."  And  "a  married 
woman  may  engage  in  trade,  in  the  commercial  sense,  and  in  other  employ- 
ments which  require  time,  labor,  and  skill,  and  shall  be  bound  by  her  con- 
tracts made  in  such  business.  When  the  statute  retains  to  the  wife  her 
property,  real  and  personal,  and  secures  to  her  the  rents,  issues,  aud  profits, 
it  intends  she  shall,  like  any  other  proprietor,  so  deal  with  it  as  to  make 
profit.  She  may  rent  her  lands,  or  make  any  contract  for  the  use  thereof. 
She  may  engage  for  buildings  thereon,  materials  therefor,  or  for  work  or 
labor,  or  improvement  of  the  same.  .... 

"The  tendency  of  legislation,  guided  by  the  lessons  of  experience  and  en- 
lightened reason,  is  to  a  larger  freedom  from  the  common-law  disabilities  of 
coverture 

"  When  the  legal  capacity  exists,  the  contract  stands  upon  the  same  foot- 
ing as  if  she  were  unmarried.  If  she  bargains  with  a  mechanic  to  build  a 
dwelling-house,  she  will  not  be  heard  to  object  to  the  debt  because  of  her 
imprudence  or  folly  in  causing  the  erection  of  too  expensive  a  house 

"The  capacity  conceded,  a  married  woman,  like  other  persons,  must  take 
the  chances  and  risks  of  her  business  transactions.  The  law  will  not  inter- 
vene, and  relieve  from  all  consequences  of  their  mistakes,  misfortunes,  or 
follies":  Netlerville  v.  Barber,  52  Miss.  171.  The  following  cases  were  also 
cited  to  maintain  the  proposition  that  if  a  married  woman  is  in  the  possession 
and  control  of  property,  claiming  it  as  her  own,  and  on  her  declaration  of 
ownership  creates  a  charge  thereon,  by  express  agreement,  for  a  good  con- 
sideration, though  for  a  purpose  not  beneficial  to  her  estate,  or  even  for  the 
sole  benefit  of  her  husband,  she  is  bound  in  equity  by  the  obligation  she  thus 
deliberately  chooses  to  assume.  She  is  estopped  from  setting  up  her  cover- 
ture in  avoidance  of  a  performance  of  the  contract,  if  executory,  or  in  avoid- 
ance of  the  contract,  if  executed;  and  in  no  case  is  she  allowed  to  rescind  or 
repudiate  the  contract  until  she  has  put  the  other  party  in  statu  quo:  Oxoen 
V.  Cawley,  36  N.  Y.  COO;  Saratoga  Co.  Bank  v.  Pruyn,  90  N.  Y.  250;  Nixon 
V.  Halley,  78  III.  612;  Patterson  v.  Lawrence,  90  111.  174;  32  Am.  Rep.  22;  2 
Pomeroy's  Equity  Jurisprudence,  sec.  814;  Wells  on  Separate  Property  of 
Married  Women,  sec.  325. 

Husband  and  Wife — Separate  Estate  of  Wife,  What  Belongs  to. 
Property  paid  for  partly  out  of  the  wife's  separate  estate  and  partly  out  of 
moneys  borrowed  on  the  faith  of  her  existing  property  is  her  separate  estate: 
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Flournoy  v.  Flournoy,  86  Cal.  286;  21  Am.  St.  Rep.  39.  Compare  Schuster 
T.  Bauman  Jewelry  Co.,  79  Tex.  179;  23  Am.  St.  Rep.  327. 

Husband  and  Wifk— LrABitixy  of  Wife's  Separate  Estate  for  Hus- 
band's Debts. — Tlie  fact  that  a  husband  assists  hia  wife  in  the  management 
of  her  separate  estate  does  not  impair  her  title  to  the  products  of  such  estate! 
Second  Nat.  Bank  v.  Men-ill,  SI  Wis.  151;  29  Am.  St.  Rep.  877;  Lachman  v. 
Martin,  139  111.  450;  Brown  v.  Carey,  149  Pa.  St.  134;  Uearlz  v.  Klinkham. 
rner,  39  Minn.  488.  Nor  can  the  value  of  the  husband's  labor  and  skill,  in 
«uch  a  case,  be  reached  by  creditors:  Nance  v.  Nance,  84  Ala.  375;  5  Am.  St. 
Kep.  378. 

HnsBAND  AND  Wife. — Married  Women's  Act  Not  Retrospective  a.s 
Regards  Marital  Rights:  See  Wedervelt  v.  Greyg,  12  N.  Y.  202;  62  Am. 
Dec.  160;  Junction  R.  R.  Co  v,  Harris,  9  Ind.  184;  68  Am.  Dec.  618;  Gilmore 
V.  Bri(jht,  101  N.  C.  382.  But  the  proceeds  of  the  sale  of  land,  to  which  the 
wife  acquired  title  before  the  passage  of  such  an  act,  belong  to  her,  if  the 
sale  took  place  after  such  passage:  Kirkpatrick  v.  Holmes,  108  N.  C.  206.  So, 
also,  personal  property  accruing  to  a  married  woman  as  her  distributive  share 
of  a  decedent's  estate,  but  not  reduced  to  possession  by  her  husband  before 
«uch  an  act  was  passed,  belongs  to  her  absolutely:  Keagy  v.  Trout,  85  Va. 
390. 

Parent  and  Child. — An  Insolvent  Father  May  Relinquish  His  Right 
TO  His  Son's  Earnings:  Atwood  v.  Holcomh,  39  Conn.  270;  12  Am.  Rep.  386; 
Bobo  V.  Bi-yson,  21  Ark.  387;  76  Am.  Dec.  406;  Penn  v.  Whitehead,  17  Gratt. 
503;  94  Am.  Dec.  478;  Halliday  v.  Miller,  29  W.  Va.  424;  6  Am.  St.  Rep. 
653,  and  note  to  Wilson  v.  McMillan,  35  Am.  Rep.  117-121. 


Bennett  v.  Bennett. 

[37  West  Virginia,  396.] 

4  Judgment  Confessed  by  a  Husband  in  Favor  of  His  Wife  for  a  debt 
justly  due  from  him  to  her,  on  account  of  her  separate  estate,  la  valid 
against  all  persons  unless  impeached  for  fraud. 

Husband  and  Wife — Loan  Out  of  Separate  Estate — Presumption. — A 
loan  by  a  wife  to  her  husliand  out  of  her  separate  estate  to  be  valid  aa  a 
loan  must  be  accompanied  with  an  express  promise  of  repayment  made 
at  the  time.     Otherwise  it  is  presumed  to  be  a  gift. 

Husband  and  Wife — Gift,  Presumffion  of. — Money  of  the  wife  received 
from  her  by  her  husliand,  though  belonging  to  her  separate  estate,  la 
presumed  to  be  a  gift.  Before  she  can  recover  it  from  him  or  his  estate 
aa  against  his  creditors,  she  must  establish  by  clear  proof  that  it  was  a 
loan  with  an  express  promise  of  repayment  made  at  the  time  of  the 
transaction. 

Husband  and  Wife. — If  a  hu.sband  uses  and  deals  with  separate  property 
of  his  wife  as  his  own,  a  gift  is  presumed,  and  their  testimony  of  a  pri> 
vate  understanding  between  themselves  that  the  transaction  was  intended 
as  a  loan,  is  not  sufHcient  as  against  the  creditors  of  the  insolvent  hus> 
band,  to  rebut  the  presumption. 

Evidence  of  Conjents  of  Piuvate  Book  Entry  by  a  Deoea.sed  Person  of 
payments  of  money  is  inadmissible  to  prove  such  payments  wlien  neither 
the  book  nor  a  copy  of  the  entry  is  produced,  nor  the  book  verified. 
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pATMWrre,  Proof  of  as  Against  Third  Persons. — A  written  instrument 
signed  by  the  heirs  of  a  deceased  debtor  showing  that  they  had  received 
various  sums  from  him,  is  not  admissible  to  prove  such  payment  aa 
against  his  creditors  or  strangers. 

Husband  and  Wife — Transactions  Between — Evidence  to  Impeach. — ^Iq 
transactions  between  husband  and  wife  less  proof  is  required  to  impeacl* 
the  act,  and  more  and  stricter  proof  to  repeal  impeachment  than  between 
strangers. 

J.  H.  Woods,  for  the  appellant. 

Dayton  and  Dayton,  for  the  appellee. 

»»''  Brannon,  J.  On  April  19,  1889,  R.  C.  Bennett  con- 
fessed a  judgment  in  favor  of  Maggie  Bennett,  then  his  wife^ 
and  she  brought  a  chancery  suit  in  Barbour  county  against 
R.  C.  Bennett  and  others,  alleging  the  said  judgment,  and 
that  it  was  based  on  borrowed  money  belonging  to  her  sepa- 
rate estate,  for  which  R.  C.  Bennett  had  executed  to  her  his 
obligations,  and  that  said  judgment  was  a  lien  on  R.  C.  Ben- 
nett's land;  and  praying  that  it  be  enforced  against  the  same. 

J.  A.  Bishop  and  William  T.  Bishop,  who  were  made  de- 
fendants as  judgment  creditors,  answered  the  bill,  demurring 
to  it,  and  claiming  that,  as  the  judgment  had  been  confessed 
while  the  parties  to  it  were  husband  and  wife,  it  was  void, 
and  not  a  lien  on  the  land  of  R.  C.  Bennett;  alleging  that  if 
Mrs.  Bennett  had  received  money  from  her  father's  estate, 
and  her  husband  had  used  it,  he  gave  her  no  obligations  at 
the  time  for  it,  and  they  used  their  funds  in  common;  that 
he  purchased  the  land  with  his  own  means,  or,  if  with  her 
means,  she  had  given  it,  without  any  written  evidence  of  debt 
for  it,  and  had  no  such  evidence  until  any  claim  by  her  was 
barred  by  limitation;  and  that  said  judgment  was  confessed 
to  hinder,  delay,  and  defraud  them  and  other  creditors  of 
R.  C.  Bennett. 

Said  J.  A.  Bishop,  a  judgment  creditor  of  R.  C.  Bennett, 
brought  an  independent  suit  of  his  own  to  enforce  his  judg- 
ment, and  in  his  bill  assailed  said  confessed  judgment  as 
void  in  law  and  intended  to  defraud  creditors. 

'^^  The  two  causes  were  heard  together,  resulting  in  a  de- 
cree adjudging  the  said  judgment  void,  but  according  to  Mrs. 
Bennett  a  lien  from  the  institution  of  her  suit,  decreeing  sev- 
eral liens  against  R.  C.  Bennett's  land,  giving  priority  to  the 
debt  of  Mrs.  Bennett,  and  subjecting  the  land  to  sale.  From 
this  decree  J.  A.  Bishop  and  William  T.  Bishop  appeal  to 
this  court. 


Dec.  1892.]  •  Bennett  v.  Bennett.  49 

The  first  question  I  shall  discuss  is  whether  a  judgment 
confessed  by  a  husband  in  favor  of  his  wife  is  valid.  It  is 
contended  that  as  a  wife  cannot  sue  a  husband  at  law,  can- 
not contract  with  him,  or  sue  him  at  law  upon  his  obligation, 
the  judgment  must  be  to  all  intents  void.  Our  statute  (chap- 
ter 66  of  the  code)  allows  a  married  woman  to  hold  and  en- 
joy property  as  her  separate  estate  free  from  the  power  of  her 
husband,  and  from  that  fact  it  might  be  thought  she  could 
sue  him  to  effectuate  and  vindicate  her  separate  property 
right — sue  him  as  well  as  any  one  else;  and  especially  so  as 
section  fifteen  gives  her  the  right  to  sue  alone  "  where  the  ac- 
tion or  suit"  concerns  her  separate  property,  or  is  betweeu 
her  and  her  husband,  using  the  words  "  action  or  suit,"  re- 
ferring both  to  actions  at  law  and  suits  in  equity,  seeming  to 
be  an  unlimited  grant  of  capacity  to  sue  her  husband. 

In  several  states,  where  similar  staiutes  prevail,  she  is  al- 
lowed to  contract  with  her  husband  and  sue  him:  Scott  v. 
Scott,  13  Ind.  225;  Wilkins  v.  Miller,  9  Ind.  100;  Mayw.  May, 
9  Neb.  16;  31  Am.  Rep.  399;  Wright  v.  Wright,  54  N.  Y.437; 
Wilson  V.  Wilson.,  36  Cal.  447;  95  Am.  Dec.  194;  Hall  v.  Hall, 
62  Tex.  294;  36  Am.  Rep.  725. 

The  tendency  of  decisions  seems  to  be  that  way.  How  can 
she  obtain  a  lien  for  her  just  debt  on  her  husband's  land? 
Others  can  obtain  judgment  liens  before  justices  which  may 
absorb  his  estate,  leaving  her  without  relief.  From  cases 
which  I  noticed  in  examining  other  matters  I  incline  to  think 
that  under  our  statutes  she  could  maintain  ejectment  or  det- 
inue against  her  husband  to  recover  real  or  personal  property: 
Crater  v.  Crater,  118  Ind.  521;  10  Am.  St.  Rep.  161;  Wood  v. 
Wood,  83  N.  Y.  575;  Minier  v.  Minier,  4  Lans.  421;  Emerson 
V.  Clayton,  32  111.  493;  Martin  v.  Rohson,  65  111.  129;  16  Am. 
Rep.  578;  McKendry  v.  McKendry,  131  Pa.  St.  24;  6  Lawyer's 
Rep.  Ann.  506,  and  note. 

***  In  Alexander  v.  Alexander,  85  Va.  353,  the  opinion  sup- 
ports the  right  to  sue  the  husband  at  law  because  of  the 
Married  Woman's  Act.  But  the  common  law  prevails  with 
us,  and  under  it  a  wife  cannot  contract  with  her  husband; 
and  chapter  66  of  the  code,  giving  her  right  to  hold  separate 
property  has  not  given  her  capacity  to  contract  at  law,  or  to 
contract  with  her  husband:  Pickens  v.  Kniseleyf  36  W.  Va. 
794.  She  cannot  sue  her  husband  at  law,  because  she  cannot 
contract  with  him  at  law:  Roseberry  v.  Roseberry,  27  W.  Va. 
759. 
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But  here  is  a  confessed  judgment.  Is  it  good?  The  ques- 
tion is  not  between  the  husband  and  wife;  it  is  not  whether 
he  could  plead  the  invalidity  of  the  judgment,  but  whether 
strangers  to  the  judgment,  creditors  of  the  debtor,  can  allege 
its  invalidity.  In  Arkansas,  where  the  statute  is  the  same 
as  ours,  judgment  confessed  by  the  husband  in  his  wife's 
favor  was  held  void  because  of  the  unity  of  the  husband  and 
wife;  but  there  the  husband  attacked  the  judgment.  But  in 
Simmons  v.  Thomas,  43  Miss,  31,  5  Am.  Rep.  470,  while  it  was 
held  that,  where  a  husband  owes  a  wife,  the  proper  forum  for 
the  enforcement  of  the  indebtedness  is  chancery,  yet  if  he 
confessed  a  judgment,  it  was  valid  and  could  be  assailed 
only  for  crime,  malice,  or  fraud  against  creditors.  It  was  a 
contest  between  judgment  creditors,  and  the  wife  was  given 
the  preference  under  her  judgment. 

In  Williams*  Appeal,  47  Pa.  St.  307,  it  was  held  that  a 
judgment  admitted  to  be  unobjectionable  in  point  of  honesty, 
given  by  a  husband  to  secure  his  wife  her  separate  estate,  in 
a  question  of  distribution,  will  not  be  void  in  law  or  equity 
because  of  the  legal  unity  of  the  parties.  The  relation  not 
appearing  in  the  record,  the  court  will  not,  at  the  instance  of 
the  creditors,  inquire  into  the  fact  of  coverture  when  no  fraud 
is  alleged. 

In  Rose  v.  Latshaw,  90  Pa.  St.  238,  and  Lahr^s  Appeal,  90 
Pa.  St.  507,  it  was  likewise  held.  I  am  aware  tiiat  law  and 
equity  are  in  Pennsylvania  administered  in  the  same  action, 
but  the  principle  is  stated  generally. 

1  Black  on  Judgments,  section  56,  says:  "  The  indebtedness 
of  the  husband  to  his  wife,  by  note  or  for  money  or  property, 
is  a  *•*  sufficient  consideration  to  support  a  judgment  con- 
fessed by  liim  in  the  wife's  favor  as  against  his  other  cred- 
itors, when  not  impeached  for  fraud;  and  such  a  judgment 
admitted  to  be  honest,  will  not  be  treated  as  void  in  law  or 
equity,  because  of  the  legal  unity  of  the  parties,  and,  the  re- 
lation not  appearing  in  the  record,  the  court  will  not,  at  the 
instance  of  creditors,  inquire  into  the  fact  of  coverture,  when 
no  fraud  is  alleged."  He  cites  Thomas  v.  Mueller,  106  111.  36, 
and  Williams'  Appeal,  47  Pa.  St.  307,  which  I  find  to  support 
his  text,  though  in  Illinois  a  statute  authorizes  such  suit. 

Therefore  I  think  a  confessed  judgment  by  husband  in 
favor  of  wife  cannot  be  attacked  by  strangers  simply  because 
it  is  between  husband  and  wife,  based  on  a  contract  between 
them.     The  only  question  which  creditors  can  ask  is:  Was 


Dec.  1892,]  Bennett  v.  Bennett.  61 

there  an  honest  debt  due  from  husband  to  wife  for  her  sepa- 
rate estate?  If  so,  she  has  the  same  right  as  they.  He  can 
prefer  her  as  well  as  any  other  creditor.  If  it  is  a  just  debt, 
a  court  of  equity,  which  fully  recognizes  that  a  husband  may 
he  debtor  to  his  wife,  will  not  split  hairs  as  to  the  form  of  the 
indebtedness.  Will  such  court  allow  strangers  to  say,  that 
€he  shall  not  have  the  priority  of  the  judgment  on  account  of 
the  form  of  the  preference  because  of  the  technical  principle 
of  common  law  which  does  not  permit  a  wife  to  sue  a  hus- 
band, when  they  would  recognize  a  deed  of  trust  or  mortgage? 
I  think  not. 

The  husband  may  plead  the  coverture,  but  why  should 
strangers  be  allowed  to  do  so?  Roseberry  v.  Roseberry,  27 
W.  Va.  759,  only  holds  that  she  cannot  sue  him  at  law,  and  he 
can  plead  the  coverture,  but  does  not  decide  that  his  confessed 
judgment  would  be  void.  He  is  sui  juris,  and  competent  to 
■waive  his  exemption  from  suit  by  her.  If  he  were  to  execute 
a  deed  of  trust  to  her  for  a  just  debt  such  deed  would  be  good. 
Though  courts  of  law  regard  contracts  between  husband  and 
wife  creating  a  debt  utterly  void,  yet  courts  of  equity  give 
force  and  effect  to  them,  and  will  enforce  a  loan  by  wife  to 
husband  out  of  her  separate  estate:  2  Story's  Equity  Juris- 
prudence, sec.  1372;  Medsker  v.  Bonebrake,  108  U.  S.  66; 
Atlantic  Nat.  Bank  v.  Tavener,  130  Mass.  407,  and  cases  cited; 
Hanson  v.  Manley,  72  Iowa,  48;  cases  *®*  cited  in  opinion  in 
Kanawha  Valley  Bank  v.  Atkinson,  32  W.  Va.  210;  25  Am. 
St.  Rep.  806;  Simmons  v.  Thomas,  43  Miss.  31;  5  Am.  Rep. 
470;  1  Bishop  on  Married  Women,  sec.  360;  Schouleron  Hus- 
band and  Wife,  sec.  395;  Jaycox  v.  Caldwell,  51  N.  Y.  395; 
Whitford  v.  Daggett,  84  111.  144. 

Equity  has  jurisdiction  of  suits  by  a  wife  to  enforce  her 
debt  against  her  husband.  Would  not  a  confessed  decree  be 
a  lien  on  his  land  ?  Why  should  not  a  judgment?  He  has 
waived  exception  to  the  jurisdiction.  But  creditors  may 
assail  such  judgment  just  as  they  may  assail  a  transfer  of 
property  from  husband  to  wife.  They  can  show  that  it  is 
not  founded  on  her  separate  estate,  or  that,  if  the  husband  in 
fact  received  her  separate  estate,  it  created  no  debt,  or  that 
the  whole  transaction  was  intended  to  defraud  them.  They 
■60  assault  this  judgment. 

While  a  bona  fide  loan  by  a  wife  to  her  husband  out  of  her 
separate  estate  will  be  valid  in  equity,  yet  it  must  be  a  loan, 
«n  indebtedness  by  express  promise  of  repayment  made  at 
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the  time  of  the  loan;  for  when  he  receives  her  money  no  im- 
plied promise  of  repayment,  legal  or  equitable,  arises,  as  would- 
be  the  case  were  they  not  husband  and  wife,  but  the  law  in- 
such  case  presumes  she  intended  a  gift:  McGinnis  v.  Curry^^ 
13  W.  Va.  29;  Kanawha  Valley  Bank  v.  Atkinson,  32  W.  Va. 
203;  25  Am.  St.  Rep.  806;  Zinn  v.  Law,  32  W.  Va.  447;  Max- 
well V.  Hanshaw,  24  W.  Va.  405;  Beecher  v.  Wilson,  84  Va^ 
813;  10  Am.  St.  Rep.  883;  Grover  etc.  Sewing  Machine  Co.  v. 
Radcliff,  63  Md.  496;  Jacobs  v.  Hesler,  113  Mass.  157;  McLure. 
V.  Lancaster,  24  S,  C.  273;  58  Am.  Rep.  259. 

Where  there  is  no  promise  of  repayment  she  cannot  recover, 
even  from  his  estate:  Reed  v.  Reed,  135  111.  482. 

"Where  her  land  is  turned  into  money  and  she  does  not 
place  her  part  of  the  money  with  some  indifferent  person  for 
her  as  her  separate  estate,  but  suffers  the  whole  to  be  paid  to 
the  husband,  the  clearest  proof  is  requisite  to  rebut  the  pre- 
sumption that  it  was  paid  to  and  accepted  by  the  husband 
for  himself":  Temple  v.  Williams,  4  Ired.  Eq.  39. 

A  mere  general  understanding  that  the  money  so  received 
by  him  belonged  to  his  wife,  and  that  he  considered  himself 
accountable  to  her  for  the  same,  is  not  sufficient  to  establish 
the  relation  of  debtor  and  creditor  between  husband  ***  and 
wife.  To  establish  a  debt  in  favor  of  the  wife  against  cred- 
itors of  the  husband  it  must  appear  that  it  was  received  by 
the  husband  under  an  agreement  to  repay  it  to  her,  or  to  in- 
vest it  for  her  use.  If,  without  such  agreement  to  pay  or 
invest,  he  invests  it  in  business,  and  afterwards  executes  a 
voluntary  bill  of  sale  to  secure  her,  it  will  be  fraudulent  in  law 
against  existing  creditors:  ICuhn  v.  Stansfield,  28  Md.  210;  92: 
Am.  Dec.  681.  Without  such  promise  of  repayment  she  cannot 
afterwards  set  up  a  claim  upon  the  footing  of  a  creditor,  as 
she  is  taken  to  have  acquiesced  in  such  appropriation  of  the 
money  for  the  common  benefit  of  herself  and  husband,  or  tho 
benefit  of  the  family:  Grover  etc.  Sewing  Machine  Co.  v.  Rad- 
cliff, 63  Md.  496;  Hanson  v.  Manley,  72  Iowa,  48;  Kanawha 
Valley  Bank  v.  Atkinson,  32  W.  Va.  210;  25  Am.  St.  Rep.  806. 

There  is  a  presumption  of  law  that  a  post-nuptial  settle- 
ment in  favor  of  a  wife  is  void  as  to  existing  creditors:  Rob' 
bins  V.  Armstrong,  84  Va.  810;  Beecher  v.  Wilson,  84  Va.  813; 
10  Am.  St.  Rep.  883;  De  Farges  v.  Ryland,  87  Va.  404;  24 
Am.  St.  Rep.  659. 

"If  money  which  a  married  woman  might  have  secured  to 
her  own  use  is  allowed  to  go  into  business  of  the  husband,  ba- 
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mixed  with  his  property,  and  applied  to  the  purchase  of  real 
«state  for  his  advantage,  or  for  the  purpose  of  giving  hira 
credit  in  business,  and  is  thus  used  for  a  series  of  years,  such 
real  estate,  unless  there  is  at  the  time  of  its  purchase  a  speci- 
fic agreement  that  it  shall  belong  to  the  wife,  becomes  the 
property  of  the  husband  for  the  purpose  of  paying  his  debts. 
A  conveyance  thereof  to  his  wife  upon  the  occurrence  of  his 
bankruptcy  is  a  fraud  upon  his  creditors,  and  void":  Humes 
V.  Scruggs,  94  U.  S.  22. 

In  New  Jersey  it  was  held  that  where  the  wife  knows  that 
her  money  is  invested  in  land  in  the  husband's  name,  even 
with  the  design  to  create  a  trust  for  her,  and  on  his  apparent 
ownership  he  obtains  business  credit,  equity  will  not  protect 
it  from  the  husband's  creditors;  and  this  for  the  reason,  as 
the  court  said,  that  she  knew  the  lands  were  in  his  name, 
and  that  he  was  engaged  in  business  involving  hazard,  and 
was  credited  because  of  such  ownership,  and  would  incur 
debts  in  business;  and  this  state  of  things  existing  until  the 
hour  of  disaster  came,  it  would  be  against  **'  plain  justice 
to  permit  her  then  to  step  in  and  withdraw  from  creditors  the 
very  property  she  had  permitted  him  year  after  year  to  repre- 
sent to  be  his,  and  the  apparent  ownership  of  which  had 
given  hira  credit  and  standing:  Besson  v.  Eveland,  26  N.  J. 
Eq.  468. 

When  a  husband,  with  wife's  knowledge,  collects  wife's 
money,  and,  without  her  objection,  uses  it  for  ten  years,  ob- 
taining credit  on  faith  of  it,  the  wife  cannot  afterwards  assert 
her  claim  against  creditors:  Driggs  etc.  Bank  v.  Norwood,  50 
Ark.  42;  7  Am.  St.  Rep.  78.  In  Lahr's  Appeal,  90  Pa.  St.  507, 
the  Pennsylvania  court,  while  recognizing  a  confessed  judg- 
ment in  favor  of  the  wife,  said  that  "  for  prevention  of  fraud 
olear  and  satisfactory  proof  of  a  wife's  claim  against  her  hus- 
hand  is  exacted  in  a  degree  not  required  of  others." 

Having  these  principles  of  law  before  us,  let  us  refer  to  the 
facts,  to  see  whether  the  judgment  will  stand  or  fall  before 
the  onslaught  of  creditors.  The  claim  is  that  Mrs.  Bennett 
received  from  her  father  four  thousand  four  hundred  and 
twenty-six  dollars  in  his  lifetime,  and  from  his  administrator 
one  thousand  two  hundred  and  fifty  three  dollars  and  eighty- 
4ive  cents.  Her  pleadings  say  that  she  lent  her  husband  all 
this  large  amount  of  money,  so  as  to  justify  a  confession  of 
judgment  by  him  of  six  thousand  two  hundred  and  eighty 
dollars  and  seventy-two  cents.     Her  answer  says  that  ha 
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bought  the  shares  of  certain  Dolton  heirs  in  land  with  thi» 
money,  and  the  impression  which  one  would  derive  from  the 
answer  is  that  it  was  all  applied  in  that  way;  but  only  two 
thousand  four  hundred  and  ninety-three  dollars  of  it  went- 
there.  There  is  no  appearance  of  where  the  balance  went. 
She  claims  that  he  was  to  buy  the  land  in  her  name,  but  that 
he  took  deeds  in  his  own  name,  and  she  lent  him  money  to- 
pay  the  purchase  money  deferred.  If  that  was  the  only  ap- 
plication of  her  money,  she  lent  him  no  sum  equal  to  the  con- 
fession of  judgment  for  six  thousand  two  hundred  and  eighty 
dollars  and  seventy-two  cents.  Where  went  the  balance? 
But  if  she  did  let  him  have  all  this  money,  it  must  have  gone 
into  his  own  business  ventures  or  pleasures. 

The  theory  that  she  intended  the  money  to  go  into  the  land 
as  a  gift  to  her  husband,  not  as  an  investment  for  her,  ***  i» 
furthered  by  the  fact  that  he  put  nine  hundred  dollars  of  hi» 
own  means  into  the  land,  and  by  the  fact  that  he  took  deed» 
to  himself,  and  she,  knowing  this  furnished  him  money  to 
pay  for  the  land,  and  allowed  the  land  to  stand  in  his  name- 
for  years.  If  the  land  were  bought  for  her,  the  natural  infer* 
ence  would  be  that  the  deeds  would  have  been  taken  in  hor 
name.  Were  she  asserting  a  claim  to  the  land  in  kind,  she- 
would  be  met  by  the  legal  principle  above  stated,  that  she- 
allowed  the  title  thus  to  be  taken  and  remain  for  years,  the- 
husband  appearing  as  owner  to  the  world,  getting  credit  oa 
the  faith  of  his  ownership,  and  her  claim  not  asserted  until 
he  becomes  involved.  She  does  not  claim  the  land,  however^ 
but  seeks  to  set  up  a  loan. 

The  law  presumes  that  it  was  a  gift — that  she  let  him  have- 
it,  not  as  a  debt,  but  for  their  common  benefit;  and  she  must- 
overthrow  this  presumption  by  proving  that  a  loan  was  in- 
tended and  made,  a  promise  of  repayment,  not  a  mere  general 
understanding  that,  as  it  was  her  money,  she  was  to  be  re- 
paid, but  a  contract  to  repay. 

Now,  he  acquired  some  interests  in  the  land  in  February^ 
1880,  the  payments  falling  due  in  April,  1880  and  1881;  one- 
interest  paid  for  in  December,  1882,  another  in  March,  1884,, 
others  in  February,  1884.  That  no  loan  was  intended  at  the 
time  when  the  land  was  acquired  is  likely,  because  Mrs.  Ben- 
nett's answer  says  the  land  iiad  been  bought  for  her,  and 
while  the  husband  insisted  on  taking  the  deeds  in  his  name, 
she  lent  him  money  to  pay  for  the  land  on  the  trust  that  he 
was  to  convey  to  her  the  land.     Was  it  a  loan  and  trust  for 
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the  land  in  kind  at  the  same  time?  Hardly.  If  it  was  a 
purchase  of  land  to  be  conveyed  by  him  to  her,  that  would  re- 
pel the  idea  of  a  loan. 

The  answer  alleges  that  Mrs.  Bennett  received  from  her 
father  money  as  above  stated.  She  must  show  it  to  be  her 
separate  estate.  The  evidence  does  not  do  so.  The  adminis- 
trator says  that  her  father's  book  charges  her  with  four  thou- 
sand four  hundred  and  twenty-six  dollars  advancement. 
The  book  is  not  produced  or  verified,  nor  a  copy  from  it.  It 
is  merely  the  witness'  own  opinion  or  inference  of  its  con- 
tents, and  may  be  a  correct  or  incorrect  construction  of  its 
contents:  1  Greenleaf  on  Evidence,  sees.  117,  118;  Vinal  *•* 
v.  Gilman,  21  W.  Va.  301;  45  Am.  Rep.  562.  It  is  merely  a 
private  entry,  and  it  would  not  be  good  evidence  against 
creditors:  Fox  v.  Baltimore  etc.  R.  R.  Co.,  34  W.  Va.  474. 

An  agreement  between  his  various  heirs  showisg  they  had 
received  various  sums  from  their  father,  made  after  his  death, 
including  Mrs.  B.,  is  filed;  but  it  is  res  inter  alios  acta,  not 
evidence  against  creditors.  Mrs.  Bennett's  own  unsworn 
statements  cannot  thus  go  in  evidence  in  her  behalf  against 
strangers  to  the  paper.  Only  original  evidence  can  be 
allowed  as  to  this  matter.  Mrs.  B.  and  others  making  this 
statement  are  living,  and  their  mere  statement  is  not  admis- 
sible: 1  Greenleaf  on  Evidence,  sec.  147.  A  recital  in  a  deed 
would  not  be  evidence  to  prove  a  fact  to  prejudice  strangers 
to  it.  Starkie  on  Evidence,  83,  84,  85,  says  these  principles 
are  based  on  the  clearest  principles  of  justice,  and  are  sacred: 
Wharton  on  Evidence,  sees. 173,  175. 

Thus,  there  is  no  evidence  that  she  had  this  separate  estate, 
except  what  was  paid  by  the  administrator,  which  must  have 
been  received  after  the  land  was  acquired.  Did  he  get  tiiat? 
A  general  replication  denies  this  matter  of  her  answer. 
Neither  is  there  evidence  that  she  made  a  loan  to  her  hus- 
band with  promise  of  repayment.  True,  the  answer  states 
that  he  made  obligations  to  her,  and  the  mere  fact  of  their 
execution  would  be  taken  for  true;  but  what  were  they  given 
for?  They  are  not  exhibited  with  the  bill.  Their  dates  are 
not  given  in  her  bill  or  in  her  answer  in  the  other  suit.  If 
they  were  given,  probably  their  dates  would  not  be  taken  as 
truly  stated.  How  easy  for  them  to  put  any  date  to  notes. 
No  witness  ever  saw  these  obligations  or  attests  the  loan.  The 
marriage  relation,  in  times  of  pecuniary  disaster,  affords  so 
strong  an  incentive  to  wrong  creditors,  and  so  much  oppor- 
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tunity  for  so  doing,  and  it  is  so  hard  for  creditors  to  seek  out 
and  prove  fraud,  that  the  law  demands  clear  evidence  to  en- 
able a  wife  to  set  up  a  debt  against  her  husband  as  to  cred- 
itors; and  business  safety  requires  us  to  adhere  firnoly  to 
these  principles. 

We  exclude  from  consideration  the  depositions  of  Maggie 
Bennett  and  others  taken  before  Justice  Simmons,  because, 
the  taking  having  been  opened,  it  was  adjourned  from  19th 

March  "until  the  15th  ,  a.  d.  1890,"  no  date  *»«  being 

fixed,  and  the  depositions  were  taken  not  even  in  the  next 
month,  but  in  May,  the  adverse  party  not  appearing.  Timely 
exceptions  were  made  to  the  depositions,  which  were  over- 
ruled, while  we  think  they  should  have  been  sustained  and 
the  depositions  suppressed:  Hunter  v.  Fulcher,  5  Rand.  126; 
16  Am.  Dec.  738. 

But  I  am  free  to  say  that,  were  these  depositions  consid- 
ered, they  would  not  change  the  result.  Much  of  their  evi- 
dence is  incompetent.  The  evidence  of  the  wife  intrinsically 
does  not  strengthen  her  case;  and  were  the  evidence  of  the 
husband  and  wife  the  only  evidence  bearing  on  the  alleged 
loan  and  notes,  it  would  be  inadequate,  for  this  court  held 
in  Zinn  v.  Law,  32  W.  Va.  448,  that  "when  the  facts  and  cir- 
cumstances tend  to  show  that  a  gift  was  intended,  and  that 
the  husband  used  and  dealt  with  the  property  as  his  own,  the 
mere  parol  testimony  of  the  husband  and  wife  of  a  private 
understanding  between  themselves  that  the  transaction  was 
by  them  considered  or  intended  as  a  loan  will  not,  *a8  against 
creditors  of  an  insolvent  husband,  rebut  the  presumption  of  a 
gift."  The  wife's  evidence  was  held  insufficient  in  De  Farges 
v.  Ryland,  87  Va.  404;  24  Am.  St.  Rep.  659. 

This  debt  being  a  means  by  which  it  is  sought  to  withdraw 
property  from  creditors,  the  rule  often  announced  by  this  court 
applies  that  in  transactions  between  husband  and  wife  it 
requires  less  proof  to  impeach  the  act,  and  more  and  stricter 
proof  to  repel  impeachment  than  between  strangers,  and,  un- 
less it  be  shown  to  be  free  from  fraud,  it  will  not  be  sustained: 
Merzog  v.  Weiler,  24  W.  Va.  199;  Maxwell  v.  Hanshaw,  24  W. 
Va.  405;  Burt  v.  Timvions,  29  W.  Va.  441;  6  Am.  St.  Rep. 
6641  The  judgment  falls  under  the  ban  of  section  1,  chapter 
74,  of  the  code,  as  a  judgment  obtained  with  an  intent  to 
defraud  creditors. 

The  decree  is  reversed,  and  the  cause  remanded,  in  order 
that  another  decree  may  be  entered  which  shall  disallow  the 


March,  1893.]        Cunningham  v.  Barnes.  57 

<^ebt  of  Mrs.  Bennett,  so  far  as  creditors  of  her  husband  are 
concerned,  but  which  shall  allow  it  subordinately  to  their 
-debts. 

Reversed.     Remanded.      

Husband  and  Wife. — Presumpi'ion,  Where  Husband  Receives  and 
Uses  Wife's  Money,  Is  That  It  Is  a  GiFr,  Not  a  Loan:  Beecher  v.  Wilson, 
•84  Va.  813;  10  Am.  St.  Rep.  883;  Estate  of  Bauer,  140  Pa.  St.  420;  23  Am. 
€t.  Rep,  245;  Clark  v.  Paterson,  158  Mass.  388;  35  Am.  St.  Rep.  498. 

Husband  and  Wife. — A  Judgment  Taken  by  a  Wife  From  Her  Hos- 
jband  in  good  faith  for  an  amount  which  she  at  the  time  believes  to  be  due, 
may  be  maintained  against  her  husband's  creditors,  even  though  it  may  be 
in  excess  of  the  amount  actually  due:  Howard  Watch  Co.  v.  Bedillion,  131 
fa.  St.  385. 

Fraudulent  Conveyances. — Presumption  of  Fraud  From  Relatiom- 
43HIP  of  Parties:  See  Briggs  de  Cos  Bank  v.  Norioood,  50  Ark.  42;  7  Am. 
i5t.  Rep.  78,  and  note;  Van  liaalte  v.  Harrington,  101  Mo.  602;  20  Am.  St. 
Hep.  626;  Helms  v.  Green,  105  N.  C.  251;  18  Am.  St.  Rep.  893.  The  rule 
"Was  applied  to  the  relationship  of  husband  and  wife  in  Holloway  v.  HoUo' 
way,  103  Mo.  274;  and  that  of  father-in-law  and  son-in-law  in  Qregory  v, 
€ray,  88  Ga.  172;  Hicks  v.  Sharp,  89  Ga.  311. 
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Parent  and  Child— Custody  of  Child. -^A  parent  who  has  transferred 
the  custody  of  his  infant  child  by  fair  agreement  which  has  been  acted 
upon  to  the  manifest  interest  and  welfare  of  the  child,  will  not  be  per- 
mitted to  reclaim  its  custody  unless  he  can  show  that  such  change  of 
custody  will  materially  promote  its  moral  and  physical  welfare. 

Parent  and  Child — Considerations  in  Awarding  Custody  of  Child. — 
The  welfare  of  a  child  is  the  polar  star  by  which  the  court  is  guided  in 
awarding  the  custody  as  between  contending  parties,  but  the  legal  rights 
of  the  parent  will  be  respected,  because  founded  in  nature  and  wisdom, 
unless  they  have  been  transferred  or  abandoned. 

Park.\t  and  Child — Agreement  a3  to  Custody  of  Child. — A  father  can 
by  agreement  surrender  the  custody  of  his  infant  child  to  another  so  as 
to  make  the  custody  of  that  other  legal,  and  he  cannot  thereafter  re« 
pudiate  such  agreement  and  regain  the  custody  of  his  child,  unless  he 
can  show  a  clear  breach  of  the  agreement,  or  abuse  of  the  child. 

R.  F.  Fleming,  for  the  appellant. 

R.  H.  Freer y  for  the  appellee. 

**''  English,  P.  This  was  a  writ  of  habeas  corpus  issued 
in  vacation  by  the  judge  of  the  fourth  judicial  circuit  of  this 
etate,  upon  the  petition  of  A.  L.  Cunningham,  against  Will- 
iam Barnes  and  Ruhama  Barnes,  for  the  purpose  of  obtaining 
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the  custody  of  his  infant  (laughter,  Thursby  Cunningham^ 
who,  at  the  time  said  petition  was  filed  or  presented,  was  seven* 
years  of  age;  the  defendants  being  the  grandparents  of  said 
infant  child. 

The  facts  alleged  in  said  petition  are  that  the  mother  of 
said  infant  child,  who  was  the  daughter  of  the  defendants^ 
died  on  the  twenty-fourth  day  of  April,  1884,  when  said  child 
was  about  fifteen  months  old;  that  a  few  days  after  the  death 
of  its  mother  the  child  passed  into  the  hands  of  her  said 
grandparents,  where  she  remained  up  to  about  the  8th  or  lOth 
of  October,  18S9,  when  said  grandparents  surrendered  the- 
custody,  control,  and  care  of  said  child  to  the  petitioner,  and 
that  she  remained  at  his  home,  in  Ritchie  county,  until  the 
nigiit  of  November  4,  1889,  when  about  twenty  men  came^ 
about  twelve  o'clock  at  night,  and  took  and  carried  away  said 
child,  and  one  or  more  of  the  parties  informed  petitioner  that 
they  were  taking  said  child  to  deliver  into  the  custody  of  said 
William  and  Ruhama  Barnes;  that  petitioner  was  married  to 
his  second  wife  in  the  month  of  October,  1886,  by  whom  he 
had  no  children,  and  that  said  Thursby  Cunningham  is  the 
only  child  of  petitioner,  and  that  said  child  was  carried  away 
on  the  night  of  the  4th  of  November,  as  aforesaid,  against 
her  will,  and  against  the  will  of  petitioner;  that  he  is  able  to 
maintain  and  educate  the  child,  and  bestow  upon  it  such  care 
and  attention  as  is  due  to  it;  that  he  has  twelve  hundred  dol- 
lars in  real  estate  besides  other  property;  that  he  resides  in  a 
good  community  with  a  school  near  at  hand,  which  said  child 
was  attending  at  the  time  she  was  carried  away;  that  he  ha» 
demanded  the  possession  of  said  child,  but  has  been  '*®  un- 
able to  obtain  possession  of  her,  and  has  probable  cause  to 
believe  that  she. is  detained  without  lawful  authority. 

In  response  to  said  petition,  and  by  way  of  return  to  said 
writ,  the  said  William  and  Ruhama  Barnes,  among  other 
things,  stated  that  their  daughter,  on  her  deathbed,  when  in 
full  possession  of  all  her  mental  faculties  in  the  presence  of 
the  petitioner  and  with  his  full  consent  and  concurrence, 
committed  the  said  child  to  the  custody,  care,  and  charge  of 
respondents,  for  nurture,  maintenance,  and  education,  until 
said  infant  should  reach  her  majority;  and  that  immediately 
after  her  mother's  death,  when  said  child  was  only  fifteen  and 
one-half  months  old,  she  was  brought  by  the  petitioner,  in 
conformity  with  said  understanding  and  agreement  to  the 
bouse  of  respondents,  who  have  since  gladly  kept  and  main- 
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tained  and  most  fondly  and  tenderly  cared  for  her;  and  that^ 
when  said  child  was  so  brought  to  respondents,  she  was  deliv- 
ered to  them  by  petitioner,  with  the  agreement  that  she  should 
be  kept  by  them  without  the  interference  or  control  of  peti- 
tioner; that  said  cliild,  from  that  date  to  the  present,  had 
been  entirely  maintained,  clothed,  and  cared  for  by  respond-^ 
ents — her  father  contributing  nothing  to  her  support,  and  tak- 
ing no  control  over  her,  only  making  her  a  visit  at  long 
intervals — and  that  respondents  nursed  her  for  seven  weeks, 
through  a  severe  attack  of  fever,  and  paid  her  doctor's  bill, 
amounting  to  thirty  dollars;  that  they  own  real  estate  of  the- 
value  of  tliree  thousand  five  hundred  dollars,  and  personalty 
to  the  value  of  one  thousand  five  hundred  dollars,  and  intend 
that  said  child  at  their  death  shall  share  equally  with  their 
own  children  (of  whom  they  have  eight,  of  whom  none  are- 
now  at  home,  they  having  married  and  left  respondent's  home 
to  provide  for  themselves).  And  they  allege  that  petitioner 
is  the  owner  of  no  real  estate  or  personal  property  whatever; 
that  he  is  immoral,  ill-tempered,  and  incapable  of  bearing 
with  the  shortconiings  of  children,  uses  profane  language  in 
his  family,  and  on  account  of  his  temperament,  habits,  nature,, 
and  disposition,  he  is  totally  unfit  to  have  charge  of  said  child 
for  the  purposes  of  educating,  training,  etc.  They  deny  that 
about  the  tenth  day  of  October,  1889,  they  surrendered  the 
control  and  custody  of  the  infant  ''**  child  to  petitioner,  or 
that  they  in  any  way  consented  to  part  with  the  possession,^ 
care,  and  custody  of  said  child,  but  say  that  petitioner  came 
to  their  home,  and  requested  them  to  allow  him  to  take  said 
child  to  his  house  upon  a  visit,  expressly  promising  to  return 
her  to  respondents  within  a  short  time,  and  upon  tliese  prom- 
ises and  agreements,  and  upon  them  alone,  petitioner  was- 
allowed  to  take  said  child  to  his  home  for  a  short  time;  but 
that  said  petitioner  did  not  return  the  said  child,  as  agreed, 
and  refused  to  return  her  when  requested,  and  that  some  per- 
son unknown  to  respondents  returned  said  child  to  them. 

Respondents  also  filed  an  amended  answer,  alleging  that,, 
previous  to  the  marriage  of  petitioner  to  his  second  wife,  there 
was  an  agreement  between  them  that  said  infant  child  should 
not  be  claimed  by  petitioner,  nor  taken  or  received  into  his 
family,  and  that  subsequent  to  said  second  marriage  said  sec- 
ond wife  left  him  on  account  of  his  failure  to  provide  for  her 
reasonable  and  necessary  wants,  and  that  afterwards  she  re- 
turned to  him;  and  they  allege  that  petitioner  failed  to  pro- 
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vide  for  his  present  wife  sufficient  food  and  nourishnoent,  and 
that  she  complained  to  her  father  about  it,  and  that  the  health 
of  his  present  wife  is  very  poor,  and  she  claims  to  be  able  to 
do  but  little,  if  any,  work. 

Numerous  affidavits  and  depositions  were  taken  in  the  case, 
and  witnesses  were  examined;  and  on  the  fourteenth  day  of 
August,  1890,  a  vacation  order  was  made  in  said  cause  by  the 
judge  of  the  fourth  judicial  circuit,  directing  that  the  peti- 
tioner, Asa  L.  Cunningham,  do  have  the  custody,  possession, 
and  control  of  said  minor  child,  Thursby  Cunningham,  and 
that  she  be  delivered  by  the  respondents  to  the  said  petitioner, 
Asa  L.  Cunningham;  and  the  sheriff,  if  necessary,  was  di- 
rected to  execute  said  order.  The  respondents  excepted  to 
the  judgment  of  the  court,  and  obtained  this  writ  of  error. 

Now,  as  to  the  question  whether  the  allegations  contained 
an  the  pleadings  were  supported  by  the  evidence,  it  is  thought 
proper  to  call  attention  to  the  fact  that,  while  A.  L.  Cunning- 
ham, the  relator,  in  his  petition,  alleges  that  he  is  worth  some 
one  thousand  two  hundred  dollars  of  real  '***  estate,  besides 
other  property,  and  swears  that  the  allegations  contained  in 
eaid  petition  are  true,  yet,  when  he  is  placed  on  the  stand  as 
a  witness,  he  admitted  and  stated  on  cross-examination  that 
he  was  not  worth  any  thing;  that  he  owned  no  real  estate,  and 
had  no  personal  estate;  that  he  had  heretofore  sold  a  piece  of 
land,  and  had  realized  about  one  hundred  dollars.  Said 
Cunningham  also  states  in  his  testimony  that  said  Ruhama 
Barnes  came  out  to  him  on  the  porch  when  he  was  preparing 
io  start  away,  after  the  burial  of  his  wife,  and  begged  him  to 
leave  the  child  with  her  for  a  week  or  so,  until  he  could  get 
a  place  to  take  it,  and  took  said  child  from  petitioner's  arms, 
and  carried  it  into  the  house. 

It  is,  however,  shown  by  the  testimony  of  Barbara  E.  Barnes, 
a  daugliter-in-law  of  the  respondents,  that  she  was  present, 
shortly  after  the  child's  mother  died,  and  heard  Ruhama 
Barnes  (defendant)  say  to  plaintiff,  if  she  took  the  child  to 
keep,  as  the  child's  mother  had  requested  her  to  do,  that  she 
would  never  give  it  up  to  him  again.  Plaintiff  said  it  was 
pretty  hard,  but  told  her  to  take  it,  and  went  across  the  room 
and  told  his  sister  Julia  to  get  the  child's  clothes  and  put 
them  in  her  mother's  basket,  which  she  did.  He  then  helped 
Mrs.  Barnes  bring  the  child  to  her  home.  Plaintiff  said  at 
the  time,  while  his  wife  was  still  lying  a  corpse,  that  if  Mrs. 
Barnes  took  the  child  and  cared  for  her  when  she  was  little, 
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she  should  always  keep  her.  Leanna  Mitchell,  who,  peti- 
tioner admits  was  present  when  his  wife  died,  says  that  it 
was  the  dying  request  of  Mrs.  Cunningham  that  her  mother,. 
Mrs.  Barnes,  should  take  the  child,  and  that  petitioner  said 

that  it  was  hard  to  give of  them  up  (meaning  both  of 

them). 

Emily  Ferguson  also  states  that  she  resided  with  the  de- 
fendants at  the  time  the  plaintiff  came  after  the  child,  just 
before  this  suit  was  instituted,  and  was  present  and  heard  the 
conversation  in  regard  to  taking  the  child  to  plaintiff's  home. 
He  said  if  defendants  would  let  him  take  the  child  with  him, 
he  would  bring  her  back  in  a  couple  of  weeks,  and  would 
trouble  them  no  more  about  her  if  they  would  let  her  stay 
with  him  that  winter,  and  let  her  go  to  '**  school.  It  was 
with  this  understanding  and  agreement  that  he  iook  the  child. 

D.  P.  Ayers  states  that  he  happened  to  be  at  the  house  of 
defendants,  when  the  plaintiff  was  there  for  the  purpose  of 
getting  the  child  to  go  home  with  him,  just  before  the  insti- 
tution of  this  suit.  The  plaintiff  and  his  father  were  both 
there  together,  and  the  plaintiff's  father  said  that  they  would 
bring  the  child  back  in  a  couple  of  weeks.  He  did  not  hear 
the  conversation  before  that.  They  were  just  fixing  to  start, 
when  he  came  in.  The  child  was  fretting  and  crying,  and 
from  her  appearance  was  very  much  opposed  to  going  with 
her  father.  He  was  again  at  the  house  of  the  defendants, 
before  the  child  was  returned  to  them,  and  they  told  him 
that  they  had  been  informed  that  plaintiff  did  not  intend  to 
let  them  have  the  child  back. 

Joseph  Whipkey  also  says:  "I  was  present  when  the  plain- 
tiff came  to  get  the  child  to  go  home  with  him,  and  heard 
him  say  that,  if  defendants  would  let  him  take  the  child 
home  with  him,  he  would  bring  it  back  when  school  was  out, 
in  the  spring." 

Yet  A.  L.  Cunningham  testifies  that  on  that  occasion  said 
Ruhama  Barnes  pleaded  with  him  not  to  take  the  child,  and 
begged  him  to  leave  it  as  much  as  two  years;  that  defendant, 
William  Barnes,  would  give  him  five  dollars  per  month  if  he 
would  leave  said  child  for  two  years;  that  he  rejected  the 
proposition,  and  took  her  that  day  to  his  own  home;  that  re- 
spondents on  that  occasion  finally  gave  up  to  petitioner  the 
said  child. 

Petitioner's  father,  John  R.  Cunningham,  confirms  the  state- 
ment of  petitioner  as  to  Ruhama  Barnes,  begging  petitioner 
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to  allow  paid  child  to  remain  two  years,  and  offering  to  pay 
him  five  dollars  per  month,  and  says  petitioner  rejected  all 
propositions  and  entreaties,  and  said  lie  had  come  for  the 
child,  and  intended  to  take  her  home  with  him,  and  respond- 
ents gave  up  the  child  to  him,  and  he  took  her  on  the  horse, 
and  took  her  home;  and  he  denied  that  it  was  arranged  or 
agreed  that  the  child  was  to  be  taken  by  petitioner  on  a  visit, 
or  to  go  to  school  until  the  school  at  petitioner's  house  was 
out,  and  then  to  be  taken  back  to  the  respondents,  and  left 
with  them. 

■"*  Tiius  these  two  witnesses  contradict  all  the  others, 
■whose  testimony  on  the  point  has  been  detailed.  The  peti- 
tioner, however,  flatly  contradicts  the  sworn  statements  made 
by  him  in  his  petition  in  regard  to  the  value  of  his  property; 
And  the  sheriff,  Job  Musgrave,  also  shows  that  he  was  assessed 
with  no  property,  and  that  he  failed  to  make  an  execution  for 
■eighty  dollars  against  him,  and  the  statement  of  the  sheriff 
is  confirmed  by  B.  F.  Ayers,  the  attorney,  who  had  the  judg- 
ment against  said  petitioner. 

The  testimony  of  Barbara  E.  Barnes,  Leanna  Mitchell,  and 
Ruhama  Barnes  clearly  shows  that,  at  the  time  the  mother 
of  said  child  was  dying,  she  requested  her  mother,  Ruhama 
Barnes,  to  take  tlie  child,  and  raise  it,  and  the  petitioner 
acquiesced  in  the  arrangement  by  taking  the  child  and  its 
clothing,  and  delivering  tliem  to  said  Ruhama  Barnes,  at  her 
home;  and  Barbara  E.  Barnes  swears  that  petitioner  said  at 
that  time,  while  his  wife  was  still  lying  a  corpse,  that  if  Mrs. 
Barnes  took  the  child,  and  cared  for  it,  when  it  was  little,  she 
fihould  always  keep  it;  and  she  also  heard  the  defendant, 
Ruhama  Barnes,  tell  petitioner,  shortly  after  the  child's 
mother  died,  that  if  she  took  the  child  to  keep,  as  its  mother 
had  requested  her  to  do,  she  would  never  give  it  up  to  him 
again,  and  it  was  with  this  fair  understanding  and  agree- 
ment the  petitioner  took  the  child  and  its  clothing  and  deliv- 
«red  them  to  the  defendant  Ruhama  Barnes. 

This  case  is  somewhat  similar,  in  its  facts,  to  the  case  of 
'Green  v.  Campbell,  decided  in  December,  1891,  and  reported 
in  35  W.  Va.  699,  29  Am.  St.  Rep.  843,  in  which  this  court 
held  (sixth  point  of  syllabus):  "When  a  parent  has  trans- 
ferred to  another  the  custody  of  his  infant  child,  by  fair  agree- 
ment, which  has  been  acted  on  by  such  other  person,  to  the 
manifest  interest  and  welfare  of  the  child,  the  parent  will  not 
be  permitted,  to  reclaim  the  custody  of  the  child,  unless  ho 
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<!an  show  that  a  change  of  custody  will  materially  promote 
his  child's  welfare,  moral  or  physical." 

In  that  case,  as  in  this,  the  infant's  mother  died  when  he 
was  about  sixteen  months  old,  when  he  was  committed  by 
his  father  to  the  care  and  custody  of  his  grandparents,  who 
took  the  care  and  custody  of  the  child,  and  kept  and  main- 
tained **'  him  up  to  the  time  the  writ  issued.  The  grand- 
parents were  industrious,  of  high  moral  character,  the  owners 
of  a  farm,  and  considerable  other  property,  and  were  well 
prepared  to  care  for  said  child  according  to  his  condition  in 
life.  They  were  devoted  to  the  child,  and  the  child  as  de- 
voted to  them.  They  had  no  living  children  of  their  own, 
€xcept  one  son,  who  was  over  twenty-one  years.  The  peti- 
tioner in  that  case  had  contracted  a  second  marriage,  but  at 
this  point  the  similarity  in  the  cases  ceases;  for  the  petitioner 
in  that  case  was  industrious,  of  high  character,  good  family, 
and  capable  of  providing  for  and  raising  his  child  according 
to  his  station  in  life.  He  was  warmly  attached  to  his  child, 
and  the  boy  to  him.  He  owned  the  farm  on  which  he  resided, 
about  three  miles  from  the  home  of  the  said  grandparents. 
In  that  case,  however,  as  in  this,  at  the  time  of  the  death  of 
eaid  Green's  first  wife,  it  appeared  that  said  Green  relin- 
quished said  child  to  their  care  and  custody,  with  the  express 
understanding,  and  upon  the  expressed  condition,  that  it  was 
not,  after  awhile,  to  be  taken  away  from  them. 

It  is  not  intended  to  assert  or  hold  in  this  case  that  every 
man  who  is  thriftless,  or  who  has  been  unfortunate  and  un- 
euccessful  in  gathering  around  him  the  good  things  of  this 
world,  is  to  be  deprived  of  the  care,  custody,  and  control  of 
his  children,  even  though  his  morality  is  not  all  that  it  should 
be,  or  his  temper  such  as  to  make  his  home  oftentimes  un- 
happy. Our  statute  has  expressly  provided,  in  section  7  of 
chapter  82  of  the  code  of  1891,  that  "  the  father  of  the  minor, 
if  living,  and,  in  case  of  his  death,  the  mother,  if  fit  for  the 
trust,  shall  be  entitled  to  the  custody  of  the  person  of  the 
minor,  and  to  the  care  of  his  education."  This  right,  how- 
ever is  not  absolute,  as  was  held  by  this  court  in  the  case  of 
State  V.  Reuff,  29  W.  Va.  751,  6  Am.  St.  Rep.  676,  point  4  of 
syllabus,  in  the  following  words:  "The  right  of  the  father  or 
mother  to  the  custody  of  their  minor  child  is  not  an  absolute 
right,  to  be  accorded  to  them  under  all  circumstances,  for  it 
may  be  denied  to  either  of  them  if  it  appears  to  the  court  that 
tlie  parent  otherwise  entitled  to  this  right  is  unfit  for  the  trust." 
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That  the  rule  is  not  arbitrary  and  inflexible  that  the  father 
***  or  mother  shall  be  entitled  to  the  custody  of  tlie  child 
under  the  above-mentioned  statutory  provision  is  shown  by 
section  11  of  chapter  64  of  the  code,  in  reference  to  divorces, 
which  confers  upon  the  courts  the  power  to  use  their  discre- 
tion in  decreeing  in  reference  to  the  care,  custody,  and  con- 
trol of  the  minor  children,  as  the  circumstances  of  the  parents 
and  the  benefit  of  the  children  may  require.  In  all  cases  of 
controverted  right  to  custody,  the  welfare  of  the  infant  is  of 
paramount  importance. 

In  the  case  of  Armstrong  v.  Stone,9  Gratt.  102,  the  court 
held  (third  point  of  syllabus):  "The  father  being  dead,  the 
mother  is  entitled  to  the  custody,  as  of  right,  and  does  not 
lose  this  right  by  a  second  marriage;  but  where  she  is  seek- 
ing* ^y  a  writ  of  habeas  corpus,  to  have  the  child  placed  ia 
her  custody,  the  court  may  exercise  its  discretion,  and  deter- 
mine whether,  under  all  the  circumstances,  it  is  best  for  the 
infant  that  he  should  be  assigned  to  the  custody  of  the 
mother." 

Tyler  on  Infancy  and  Coverture,  at  page  283,  quotes  from 
Hurd  on  Habeas  Corpus  as  follows:  "The  welfare  of  the  in- 
fant is  the  polar  star  by  which  the  discretion  of  the  court  is 
to  be  guided,  but  the  legal  rights  of  the  parent  or  guardian 
are  to  be  respected.  They  are  founded  in  nature  and  wisdom, 
and  are  essential  to  the  peace,  order,  virtue,  and  happiness  of 
society;  but  they  may  have  been  abandoned,  transferred,  or 
abused."  This  author  also  says:  "  It  frequently  happens  that 
the  father  of  an  infant,  upon  the  death  of  its  mother  or  other 
event,  makes  an  arrangement  by  which  he  gives  his  child  to  a 
third  person,  or  relinquishes  his  custody  to  it,  until  it  is  of  age, 
upon  consideration  that  the  party  agrees  to  adopt  the  child, 
and  care  for  it  as  his  own,  and  then,  after  the  affections  of 
both  child  and  adopted  parent  become  engaged,  and  a  state 
of  things  has  arisen  which  cannot  be  altered  without  risking 
the  happiness  of  his  child,  will  attempt  to  reclaim  the  custody 
of  the  child.  In  such  cases  few  rules  are  found  for  the  gov- 
ernment of  the  courts,  and  there  are  decisions,  both  in  Eng- 
land and  this  country,  to  the  effect  that  the  father  would  not 
be  bound  by  such  a  transaction,  and  could  recover  the  cus- 
tody of  the  child,  even  though  the  interests  of  the  child  had 
been  promoted  '**  by  the  original  transfer.  But  the  better 
opinion  is  that  the  father,  in  such  a  case,  is  not  in  a  position 
to  require  the  interference  of  the  court  in  favor  of  a  controll- 
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ing  legal  right  on  his  part  against  the  rights,  such  as  they 
are,  the  feelings  and  the  interest  of  the  other  parties";  citing 
numerous  authorities. 

The  same  author,  on  top  page  540,  speaking  of  voluntary 
transfers  of  custody,  says:  "  It  has  been  seen  that  a  parent 
may  emancipate  iiis  minor  child  by  voluntarily  relinquishing 
his  claim  to  the  services  of  the  child,  or  by  permitting  tha 
child  to  contract  marriage  or  other  relations  inconsistent  with 
filial  subjection,  and  may  also  forfeit  his  right  of  custody  by 
cruelty  or  gross  neglect  of  duty.  Why,  then,  may  he  not 
transfer  to  another  this  right  of  custody  which  he  may  thus 
abandon  or  forfeit,  especially  where  the  interests  of  the  child 
are  not  prejudiced  by  the  assignment?  And  how  can  th© 
court  pronounce  that  custody,  which  is  held  under  a  fair 
agreement  with  the  parent,  and  not  injurious  to  the  welfare 
of  the  child,  to  be  an  illegal  restraint?" 

In  volume  2  of  the  American  State  Reports,  at  page  184, 
Freeman,  in  his  notes  to  the  case  of  Brooke  v.  Logan,  112  Ind. 
183,  2  Am.  St.  Rep.  177,  under  the  heading,  "  Right  of  Father 
to  Transfer  Custody  of  His  Child,"  after  discussing  the  ques- 
tion at  some  length,  and  citing  authorities,  says:  "On  the 
other  hand,  the  weight  of  authority  in  this  country  sustains 
the  position  that  a  father  can,  by  agreement,  surrender  the 
custody  of  his  infant  child  to  another  so  as  to  make  the  cus- 
tody of  that  other  legal,"  citing  several  authorities.  He 
continues:  "And  in  all  controversies  subsequently  arising 
respecting  its  custody  the  court  will  consider  the  welfare  of 
the.  child  as  the  matter  of  primary  importance." 

Church,  in  his  valuable  work  on  Habeas  Corpus,  in  section 
444,  under  the  heading,  "  How  Far  a  Parent  May  by  Agree- 
ment Surrender  the  Custody  of  His  Child,"  after  speaking  of 
the  statute  law  in  several  states  and  the  common-law  doc- 
trines, says:  "Yet  the  later  decisions  in  this  country  are  un- 
doubtedly against  the  repudiation  of  an  agreement  by  a  parent 
to  surrender  to  another  the  right  to  the  custody  of  his  infant 
children,  and  unless  a  clear  breach  ''^^  of  the  agreement  or 
abuse  of  the  child  is  shown,  the  courts  will  not  assist  him  to 
recover  it  on  habeas  corpus.^'  Upon  this  point,  in  the  case  of 
Green  v.  Campbell,  35  W.  Va.  698,  29  Am.  St.  Rep.  843,  this 
court  having  expressed  so  decided  an  opinion,  it  may  be  re- 
garded as  no  longer  an  open  question  in  this  state. 

In  the  case  under  consideration,  in  direct  opposition  to  the 
terms  of  his  agreement,  which  had  been  acquiesced  in  for 
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more  than  six  years,  the  relator  asks  the  court  to  take  this 
child  from  a  home  where  peace,  plenty,  and  harmony  prevail, 
where  she  never  knew  neglect  save  from  her  father,  and  place 
her  in  the  control  of  a  stepmother  who  states  that  she  is  in 
poor  health,  and  who  exacted  a  promise  from  the  relator  be- 
fore her  marriage  with  him  that  he  would  not  bring  said  in- 
fant child  to  his  home  to  reside,  and  who,  on  one  occasion  at 
least,  since  her  marriage  left  her  husband  and  went  home  to 
her  father's  house  with  the  intention  of  separating  from  him 
permanently  and  making  her  future  home  with  her  father. 

By  this  petition  the  relator  seeks  to  compel  said  infant, 
against  her  wishes,  to  make  her  home  with  him,  when  the 
evidence  shows  that  he  is  improvident,  ill-tempered,  and  im- 
moral, and  where  the  future  of  the  child  would  be  any  thing 
but  pleasant.  It  is  clear  that  the  attachments  of  this  child 
are  with  its  grandparents,  where  she  has  been  kindly  nurtured 
and  cared  for  in  sickness  and  in  health,  and  her  best  interests 
would  be  promoted  by  allowing  her  to  remain  in  their  custody; 
and  following  the  ruling  in  this  court  in  the  case  of  Green  v. 
Campbell,  35  W.  Va.  698,  29  Am.  St.  Rep.  843,  the  judgment 
complained  of  must  be  reversed,  the  writ  of  habeas  corpus  dis- 
missed, and  the  child,  Thursby  Cunningham,  restored  to  the 
custody  of  her  grandparents,  William  Barnes  and  Ruhama 
Barnes;  and  the  cause  is  remanded  to  the  circuit  court  of 
Ritchie  in  order  that  the  requirements  of  this  order  may  be 
complied  with,  and  the  defendant  in  error  must  pay  the  costs 
of  this  writ. 

Reversed.     Remanded.      

Parent  and  Child. — Custody  ot  Minor  Child  on  Habeas  Corpus: 
See  notes  to  State  v.  Smith,  20  Am.  Dec.  330-.337;  Chapsky  v.  Wood,  40  Am. 
Rep.  327-330;  Brooke  v.  Logan,  2  Am.  St.  Rep.  183-187.  That  the  welfare 
of  the  child  is  the  controlling  consideration  in  all  instances,  see  authorities 
cited  on  pages  184  and  185  of  the  last-named  note,  and  also  Merritt  v.  Swinley, 
82  Va.  433;  3  Am.  St.  Rep.  115;  Richards  v.  Collins,  45  N.  J.  Eq.  283;  14 
Am.  St.  Rep.  726;  Green  v.  Campbell,  35  W.  Va.  698;  29  Am.  St.  Rep.  843, 
and  notes.  Where  a  father  has  left  his  children  under  fourteen  years  of  age 
to  be  supported  and  cared  for  by  their  grandmother,  recognizing  her  right 
to  their  custody,  and  at  various  times  declared  his  intention  never  to  reclaim 
them,  his  abandonment  of  the  children  is  suflBciently  shown,  and  the  grand- 
mother is  entitled  to  their  custody  and  guardianship  as  against  the  father: 
Jn  re  Vance,  92  Cal.  195. 
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Ransom  v.  High. 

[37  West  Vikginia,  838.] 

■Partition  Is  Matter  ov  Rioht^  and  not  of  judicial  discretion,  and  the 
only  indispensable  requisite  to  entitle  the  co-owner  applying  for  parti< 
tion  to  relief  is  that  he  shall  show  a  clear  legal  title. 

fARTiTiON — Pleading. — A  bill  in  equity  for  partition  naming  the  proper 
parties  need  not  make  any  formal  deraignment  of  title,  or  any  deraign> 
ment  further  than  is  necessary  to  describe  and  locate  the  land,  and  to 
show  how  the  parties  became  co-owners,  that  they  hold  it  together  and 
undivided  in  certain  proportions,  and  that  they  are  entitled  to  par- 
tition. 

Partition — Commissioners— Removal. — Commissioners  appointed  to  maka 
partition,  although  appointed  in  the  absence  of  some  of  the  parties, 
cannot  be  removed  except  for  good  and  sufficient  cause,  unless  by  con* 
sent  of  all  parties. 

Partition— Report  of  Commissioner3-.-Settinq  Aside. — The  report  of 
commissioners  to  make  partition  may  be  set  aside  on  the  ground  that 
they  erred  in  making  allotments,  but  will  be  confirmed  unless  the  par- 
tition is  based  on  wrong  principles,  or  it  is  shown  by  a  clear  and  de- 
cided preponderance  of  evidence  that  they  have  made  a  very  unequal 
or  unfair  partition  or  allotment. 

Kennedy^  Littlepage,  and  Chapman,  for  the  appellants. 

H.  C.  and  L.  E.  Mc  Whorter,  for  the  appellee. 

®'®  Holt,  J.  In  November,  1889,  plaintiff,  N.  B.  Ransom, 
"brought  this  ®'*  suit  in  equity  in  the  circuit  court  of  Kanawha 
county  for  partition  between  himself  and  defendant  Mary  C. 
High,  wife  of  defendant  Charles  High,  of  a  tract  of  land  de- 
scribed in  the  title  papers  as  containing  one  hundred  and 
twelve  acres,  but  found  by  actual  survey  in  this  case  to  con- 
tain only  one  hundred  and  eight  and  one-half  acres.  The 
<3efendants  having  been  served  with  process,  and  not  appear- 
ing, the  circuit  court,  by  decree  of  December  18,  1889,  ap- 
pointed three  commissioners  to  go  upon  the  land  and  divide 
the  same  into  two  parts,  and  set  apart  to  plaintiff  eight-ninth 
parts,  and  to  defendant  Mary  High  one-ninth.  The  commis- 
sioners went  upon  the  land,  made  the  partition  and  assign- 
ment, and  reported  to  the  court.  Then  defendants  appeared, 
filing  their  demurrer  and  answer,  plaintiff  replying  generally. 
The  court  overruled  the  demurrer,  and  set  aside  the  proceed- 
ings in  partition  by  the  commissioners,  as  far  as  they  had 
gone,  and  by  decree  of  April  1,  1891,  again  appointed  the 
same  commissioners  to  make  partition;  but  this  time  they 
were  directed  to  set  apart  and  assign  to  defendant  Mary  C. 
High    four-twenty-sevenths    and   to   plaintifif    twenty-three- 


68  Ransom  v.  High.  [W.  Virginia^ 

twenty-sevenths  thereof.  This  order  the  commissioners  exe- 
cuted, and  returned  and  filed  a  report  and  map  showing  the 
partition  and  assignment  made  by  them  in  pursuance  of  this 
last  decree.  Defendant  Mary  C.  High  excepted  to  this  re- 
port and  partition,  and,  the  cause  coming  on  to  be  finally 
beard  on  June  30,  1891,  the  court  overruled  defendants'  ex- 
ceptions, and  confirmed  the  partition  as  made  by  the  com- 
missioners, and  the  defendants  appealed. 
•  Appellants  assign  three  grounds  of  error: 

1.  The  court  erred  in  overruling  the  demurrer  to  the  bill. 
Partition  is  made  by  statute,  and  is  a  matter  of  right:  Code, 
sec.  1,  c.  79.  "Tenants  in  common,  joint  tenants,  and  co- 
parceners shall  be  compellable  to  make  partition,  and  the 
circuit  court  of  the  county  wherein  the  estate,  or  any  part 
thereof,  may  be  shall  have  jurisdiction  in  cases  of  partition,. 
and  in  the  exercise  of  such  jurisdiction  may  take  cognizanco 
of  all  questions  of  law  affecting  the  legal  title  that  may  arise 
in  any  proceedings."  This  was  taken  from  act  of  November 
28,  1786,  which  compelled  partition  among  joint  tenants,  aa 
well  as  other  co-owners,  and  gave  the  common-law  ***  writ 
de  partitione  facienda  with  forms  adapted  to  tlie  cases  to  be 
devised  by  the  general  court:  See  1  Rev.  Code,  1819,  359. 

In  Wiseley  v.  Findlay,  3  Rand,  361-370,  15  Am.  Dec.  71^ 
(1825),  Judge  Green  says:  "An  application  to  a  court  of 
equity  for  partition  does  not  seem  to  be  an  application  to  the 
sound  discretion  of  the  court,  to  be  granted  or  refused  accord- 
ing to  the  circumstances  of  the  case,  as  in  cases  of  specific 
performance  and  other  cases,  but  to  be  due  ex  dehito  justitise. 
It  is  a  remedy  substituted  for  the  difficult  and  perplexed  rem- 
edy by  writ  of  partition.  I  doubt  whether  a  writ  of  partition 
has  ever  been  prosecuted  in  Virginia.  Indeed,  the  form  of 
the  writ  has  never  been  devised  in  the  general  court  as  the 
statute  authorizing  the  writ  directs.  The  only  indispensable 
requisite  to  entitle  the  plaintiff  to  relief  in  such  cases  is  that 
he  shall  show  a  clear  legal  title.  If  his  title  be  disputed  or 
doubtful,  as  if  there  be  a  question  whether  the  deeds  under 
which  he  claims  are  forged  or  not,  or  if  his  title  depends  on 
difficult  and  doubtful  questions  of  law,  which  are  emphati- 
cally proper  for  a  court  of  law,  the  decree  for  partition  is  sus- 
pended until  he  establishes  his  title  at  law,  not  in  a  writ  of 
partition,  but  by  ejectment  or  other  legal  remedy;  and  if,  in 
Buch  proceeding,  he  establishes  the  genuineness  of  his  title 
papers,  or  the  question  of  law  on  which  his  title  depends  is^ 
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decided  in  his  favor,  he  returns  to  the  court  of  equity,  and 
partition  is  made  according  to  his  established  rights." 

This  led,  in  the  revisal  of  1849,  taking  effect  July  1,  1850, 
to  the  section  just  quoted,  giving  the  court  of  equity  jurisdic- 
tion to  take  cognizance  of  all  such  legal  questions:  See  note 
of  revisers  of  code  of  1849,  p.  640,  n.  1,  and  other  notes  to 
same  chapter.  The  proceeding  to  compel  partition  is  de- 
ficribed  in  Bracton  (1  Twiss'  Bracton,  569  et  seq.):  "When  an 
inheritance  descended  to  more  than  one  heir,  and  they  could 
fiot  come  to  an  agreement  among  themselves  concerning  the 
division  of  it,  a  proceeding  might  be  instituted  to  compel 
partition.  A  writ  was  for  this  purpose  directed  to  four  or 
five  persons  who  were  appointed  justices  for  the  occasion,  and 
^ere  to  extend  and  appreciate  the  lands  by  the  oaths  of  good 
and  lawful  persons  chosen  by  ®**  the  parties,  who  were 
called  'extensors,'  and  this  extent  was  to  be  returned  under 
their  seals  before  the  king  or  his  justices.  When  partition 
was  made  in  the  king's  court  in  pursuance  of  such  extent 
there  issued  a  habere  facias  (a  writ  of  seisin)  for  each  of  the 
parceners  to  have  possession";  2  Reeve  on  English  Law,  106 
(Finlason);  Freeman  on  Cotenancy  and  Partition,  c.  11. 

The  elements  of  the  proceeding  as  here  given  remain  to 
this  day  even  in  the  court  of  equity.  For  proceedings  and 
judgments  at  common  law,  see  Booth  on  Real  Actions,  p. 
243,  c.  8.  Upon  the  subject  generally,  see  Agar  v.  Fairfax,  2 
White  and  Tudor's  Leading  Cases  in  Equity,  4th  ed.,  pt.  1,  p. 
€65;  Pemherton  v.  Barnes,  L.  R.  6  Ch.  App.  685;  Brett's  Lead- 
ing Cases  in  Modern  Equity,  *45  and  notes;  2  Beach  on  Mod- 
ern Equity  Jurisprudence,  1055-1072;  1  Pomeroy's  Equity 
Jurisprudence,  sees.  140-185  et  seq.;  1  Story's  Equity  Juris- 
prudence, 13th  ed.,  654-668;  Allnatt  on  Partition,  passim 
(1834);  especially  the  thorough  and  useful  work  of  Mr.  Free- 
man on  Partition,  2d  ed.,  vol.  4,  pt.  2;  Minor's  Institutes,  p. 
421,  top  page  1347,  side  page  1212;  2  Daniell's  Chancery  Prac- 
tice, 134;  Sander's  Equity,  56-61,  notes  571-575;  1  Barton's 
Cliancery  Practice  sec.  99  et  seq.;  1  Lomax's  Digest,  side 
pages  484-495;  1  Robinson's  Forms,  205,  206;  3  Chitty's 
Pleading,  1390-1407;  17  Am.  &  Eng.  Ency.  of  Law,  660. 

This  bill  alleges  in  substance  that  plaintiff  and  defendant 
Mary  C.  High  hold  in  fee  and  undivided  the  tract  of  land  of 
one  hundred  and  twelve  acres  situated  in  Kanawha  county, 
etc. — Mary  C.  Pligh,  one-ninth,  and  plaintiff  the  residue, 
eight-ninths.     Plaintiff  gives  the  deraignment  of  title  from 
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the  common  source,  viz.,  Madison  Burdett,  who  died  seised  ia 
fee,  in  1864,  leaving  Mary  C.  High,  James  V.  Burdett,  and 
Nancy  E.  Burdett,  who  took  as  his  children  and  heirs  at  law 
leaving  also  his  widow,  Margaret  L.  Burdett.  But  such  de- 
raignment  of  title  was  neither  customary  nor  necessary  at  com-^ 
mon'law,  and  the  practice  and  proceedings  in  equity  were 
modeled  on  the  proceedings  of  common  law;  and  such  de- 
raignmentin  equity  is  only  used  when  and  so  far  as  necessary^ 
to  show  how  the  parties  have  come  to  be  co-owners,  and  are 
entitled,  and  to  present  some  collateral  or  incidental  prelim- 
inary question,  or  as  matter  of  description  of  the  real  estate: 
See  Freeman  on  Cotenancy  and  Partition,  2d  ed..  sec.  486  et 
seq.;  Stuart  v.  Coalter,  4  Rand.  74;  15  Am.  Dec.  731. 

***  Plaintiff  gives  a  sufficient  description  of  the  property 
sought  to  be  partitioned  by  allegations  and  title  papers  ex- 
hibited, and  the  respective  size  or  amounts  of  the  undivided 
interests.  An  allegation  of  a  demand  and  refusal  of  partition 
is  not  made,  nor  is  any  necessary  in  equity:  Freeman  on  Co- 
tenancy and  Partition,  sec.  490.  But  plaintiff  alleges  and 
shows  that  he  is  entitled  to  partition,  and  prays  that  the 
same  be  made.  Defendants  claim  that  plaintiff  obtained  no 
title  under  his  purchase  and  deed  from  Woodall,  trustee,  ia 
not  tenable.  Such  deed  passed  to  the  plaintiff  the  legal  title 
and  the  equitable  ownership  also,  as  far  as  we  can  see;  but^ 
if  not  the  latter,  it  is  a  matter  which  does  not  concern  the  de- 
fendants.    The  demurrer  was  properly  overruled. 

Second  error  assigned:  That  the  allegations  of  the  bill  are 
denied  by  the  answer,  and  are  not  proved  by  the  exhibits. 
The  bill  alleges,  among  other  things,  that  after  the  death  of 
her  father,  Madison  Burdett,  in  1864,  Nancy  E.  Burdett,  one  of 
his  three  heirs  at  law,  died  in  May,  1886,  without  issue,  whereby 
defendant  Mary  C.  High,  as  one  of  the  heirs  of  Nancy,  be- 
came and  was  invested  with  title  to  one-third  of  one-third,  or 
one  undivided  ninth,  part  of  said  one  hundred  and  twelve- 
acres  of  land;  so  that  the  same  is  now  held  entirely  by  the- 
said  Mary  and  this  plaintiff  in  the  following  proportion,  viz.,, 
Mary  C.  High,  one  undivided  one-ninth,  and  this  plaintiff,, 
eight  undivided  one-ninth  parts.  Defendants,  in  their  answer,. 
"  aver  that  the  said  Mary  C.  High  is  entitled  to  one-ninth  un- 
divided interest  in  said  real  estate,  as  the  heir  of  her  said  sis- 
ter." If  any  further  proof  were  needed  on  this  point — and  the- 
allegation  is  defective — it  is  secured  and  helped  out  by  thee 
answer. 
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Third  error  assigned:  That  the  court  erred  in  overruling 
defendant's  exceptions  to  commissioners'  report.  Nancy  E. 
Burdett  died,  unmarried  and  intestate,  in  May,  1886,  leaving 
no  child  nor  descendants  of  any  child,  but  leaving  her  mother, 
her  brother,  James  V.  Burdett,  and  her  sister,  Mary  C.  High, 
her  heirs  at  law.  Defendant  Mary  C.  High,  and  her  husband, 
had  before  that,  viz.,  by  deed  dated  24th  January,  1880,  in 
consideration  of  five  hundred  dollars,  sold  and  conveyed  her 
interest  (one-third)  in  the  real  estate  of  which  her  father, 
Madison  Burdett,  ®*'  had  died  seised,  to  her  mother,  Mar- 
garet Burdett,  and  Margaret  Burdett  and  her  son,  James  V. 
Burdett  and  wife,  after  the  death  of  Nancy,  and  after  the  con- 
veyance from  the  defendant  Mary  C.  High,  by  deed  dated  8th 
September,  1887,  conveyed  the  said  one  hundred  and  twelve 
acres,  known  as  the  "Madison  Burdett  Land"  in  Kanawha 
county,  on  the  middle  fork  of  Tupper's  creek,  describing  it  by 
adjoining  owners,  to  E.  A.  Woodall,  trustee,  in  trust,  to  se- 
cure to  F.  W.  Miller  the  payment  of  one  note  executed  and 
payable  1st  September  1888,  for  Ihe  sum  of  two  hundred  and 
twenty  dollars,  providing,  in  default  of  payment,  for  a  sale  to 
be  made,  etc.  Under  this  trust  deed  Woodall  sold  the  one 
hundred  and  twelve  acres — apparently  the  whole  of  it;  and 
plaintiff  became  the  purchaser,  at  the  price  of  two  hundred 
and  sixty-five  dollars,  and  the  trustee,  by  deed  dated  27th 
April,  1889,  conveyed  the  same  to  plaintiff,  N.  B.  Ransom. 

Before  defendants  had  appeared,  and  while  they  were  still 
in  default,  the  circuit  court,  by  decree  of  18th  December,  1889, 
appointed  three  commissioners  to  make  partition.  They 
made  partition,  and  returned  their  report,  which  does  not 
appear  in  this  record.  Then  defendants  appeared  and  filed 
this  answer,  claiming  one-ninth  as  the  heir  of  their  sifter, 
Nancy,  to  which  she  had  the  legal  title,  and  that  they  were 
also  entitled  equitably  as  such  heir  of  Nancy  to  one-third  of 
one-ninth,  making  their  whole  interest  in  the  tract  of  one  hun- 
dred and  twelve  acres  four-twenty-sevenths. 

The  cause  came  on  again  to  be  heard  in  April,  1891,  on 
papers  formerly  read,  answer  of  defendants,  and  report  of 
commissioners.  Thereupon  the  court  set  aside  the  report, 
and  again  appointed  the  same  commissioners  to  make  par- 
tition, giving  defendants  all  they  claimed,  and  the  commis- 
sioners made  the  same  partition  as  they  had  made  at  first; 
and  to  this  defendents  excepted. 

In  this  decree  the  court  decides  that  defendant  Mary  C. 
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High  is  the  owner  of  and  entitled  to  four-twenty-sevenths 
undivided  interest  in  the  one  hundred  and  twelve  acres,  and 
that  plaintiflF  is  the  owner  of  and  entitled  to  twenty-three- 
twenty-sevenths  undivided  interest  in  said  land,  and,  ®**  it 
appearing  that  both  owners  desire  their  interest  in  the  land 
set  apart  to  them,  appoints  the  same  three  commissioners, 
who  are  directed  to  go  upon  the  land  arid  partition  the  same 
among  the  parties  entitled  thereto,  if  they  find  the  land  sus- 
ceptible of  partition  in  kind,  and  in  the  proportion  to  which 
said  parties  may  be  entitled;  that  is  to  say,  that  they  set 
apart  to  plaintiff  twenty-three-twenty-sevenths  of  the  said 
one  hundred  and  twelve  acres,  and  to  the  defendant  Mary  C. 
High  four-twenty-sevenths  thereof.  In  such  partition  said 
commissioners  shall  take  into  consideration  the  quantity  and 
value  of  the  several  parts  so  to  be  set  apart  and  assigned,  so 
that  each  party  shall  receive  an  equitable  proportion  in  value 
of  said  tract  of  land  in  the  proportions  aforesaid. 

The  commissioners  made  and  returned  their  report',  from 
which  it  appears  that  the  tract  contained,  not  one  hundred 
and  twelve,  but  one  hundred  and  eight  and  one-half  acres. 
They  set  off  by  metes  and  bounds  fifteen  acres,  as  equal  in 
value  to  four-twenty-sevenths  of  the  whole,  to  defendant, 
Mary  C.  High,  and  the  remainder,  ninety-three  and  one-half 
acres,  to  plaintiff,  as  being  equal  in  value  to  twenty-three- 
twenty-sevenths  of  the  whole.  It  appears  that  under  the  first 
decree  they  had  set  ofi"  to  Mary  C.  High  this  same  fifteen 
acres  as  and  for  her  one-ninth  or  three-twenty-sevenths  part. 
In  their  second  report  they  call  attention  to  this  fact,  and 
justify  their  change  of  opinion  by  the  fact  that  since  their 
first  report  a  double  log  barn  had  been  removed  from  the 
nin^y-three  and  one-lialf-acre  part,  and  about  two  hundred 
panels  of  fence.  But  they  say  again,  in  conclusion:  "Your 
commissioners,  after  carefully  considering  the  same,  decided 
that  the  fifteen  acres  were  fully  equal  in  value  to  four-twenty- 
sevenths  of  the  whole  of  the  one  hundred  and  eight  and  one- 
half  acres,  as  of  22d  of  May,  1891,  and  that  it  is  an  equitable 
and  just  partition,"  etc. 

Under  this  assignment,  the  first  point  made  by  the  defend- 
ants is  that  the  court  erred  in  sending  back  the  same  com- 
missioners. If  the  defendants  had  appeared  in  time,  they 
had  the  same  right  to  nominate  and  suggest  to  the  court  the 
persons  from  whom  they  wished  the  commissioners  to  be 
chosen  that  the  plaintiff  had;  but,  being  once  appointed,  **^* 
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they  are  not  removed,  except  for  good  and  sufficient  reason, 
iinless  by  consent,  so  that  the  action  of  the  court  in  that  re- 
gard was  proper,  and  according  to  the  usual  course. 

The  second  point  is  that  the  commissioners  did  not  again 
go  upon  the  land  at  all,  but  took  their  old  report,  in  which 
they  had  said  that  the  fifteen  acres  was  three-twenty-sevenths 
of  tlie  value  of  the  one  hundred  and  eight  and  one-half  acres, 
and  now  by  the  second  report  say  that  the  same  fifteen  acres 
is  equal  to  four-twenty-sevenths  of  said  tract  in  value.  As 
Ihe  jurors  were  always  sworn  in  the  real  action  at  common 
law,  so  are  the  commissioners  in  equity  with  us  always  sworn, 
and  the  report  ought  to  show  that  fact;  and  the  interlocutory 
■decree  for  partition  ought  to  direct  that  they  be  sworn  before 
acting.  It  is  usual  to  return  a  certificate  of  the  oath  taken 
with  the  report.  The  first  report  returned  is  not  in  the  record. 
The  second  report,  as  copied  in  the  record,  contains  no  such 
certificate.  If  they  were  sworn  in  fact  before  acting,  that  is 
sufficient.  No  objection  is  made  or  exception  taken  on  that 
ground,  and  it  is  fair  to  presume  that  they  were  sworn  before 
acting:  See  Massey  v.  Massey,  4  Har.  &  J.  144;  McClanahan 
V.  McClanahan,  14  S.  W.  Rep.  496  (Ky.,  Oct.  9,  1890);  Smith 
V.  Moore,  6  Dana,  417;  see,  also,  Wilcox  v.  Cannon,  1  Cold. 
309-;  Bledsoe  v.  Wiley,  7  Humph.  507;  Jordan  v.  McNulty,  14 
Col.  280;  Winship  v.  Crothers,  20  Ind.  455;  see  4  Minor's  In- 
stitutes, pt.  2,  top  page  1349;  Sanders'  Equity. 

In  this  report  the  commissioners  say  that,  having  gone  upon 
the  land,  etc.,  under  the  first  order,  "they  again,  under  the 
■order  of  April  1,  1891,  went  .upon  the  land  on  April  22,  1891, 
and,  after  carefully  examining  the  same,  laid  off  the  fifteen 
acres  on  the  lower  end,"  etc.,  "as  the  portion  we  assigned  to 
Mary  C.  High,  being  equal  in  value  to  four-twenty-sevenths 
parts  of  the  whole,''  etc.,  thus  stating  explicitly  that  they 
again  went  upon  the  land.  The  question  of  ownership,  and 
what  were  the  undivided  shares  or  interests,  liad  been  deter- 
anined  by  decree  of  April  1,  1891.  Tlie  commissioners  had 
nothing  to  do  but  execute  the  order,  make  the  partition  and 
allotments  according  thereto,  and  return  a  report  of  what 
they  had  done,  sliowing  that  the  *****  property  had  been 
divided,  and  to  whom  the  several  parts  have  been  assigned  or 
allotted,  returning  with  their  report  all  the  evidence  taken 
or  maps  or  deeds  used  and  read  and  made. 

The  report  of  the  commissioners  is  not  final;  it  may  be  set 
aside  by  the  court.     But  where  the  court  is  asked  to  set  aside 
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the  action  of  the  commissioners  on  the  ground  that  they  erred 
in  making  allotments,  whereby  an  unequal  partition  ha» 
been  made,  it  will  not  grant  the  relief  asked  except  in  clear 
cases — cases  in  which  partition  is  based  on  wrong  principles^ 
or  it  is  shown  by  a  clear  and  decided  preponderance  of  evi- 
dence that  the  commissioners  have  made  a  very  unequal  or 
unfair  partition  and  allotment:  See  Freeman  on  Cotenancy 
and  Partition,  sec.  n25,  and  cases  cited. 

Commissioners,  when  once  they  are  appointed,  no  matter 
by  whom  nominated,  are  commissioners  for  all  the  parties^ 
and  owe  to  them  and  the  court  the  duty  of  fairness  and  im- 
partiality: See  Allnatt  on  Partition,  top  page  46,  side  pag& 
ns.  I  do  not  see  how  the  commissioners  could  have  mad& 
a  different  partition  than  according  to  their  opinion  of  value 
after  going  upon  the  ground  the  second  time. 

The  court,  therefore,  did  not  err  in  overruling  defendants*^ 
exceptions,  and  in  confirming  the  partition  reported  and  re* 
turned.  By  section  8,  chapter  117,  of  the  code,  conveyance* 
are  no  longer  necessary  to  pass  the  legal  title  in  suits  in  equity 
in  partition.  The  record  of  partition,  duly  recorded  in  the 
county  clerk's  office,  has  the  effect,  but  deeds  are  still  fre- 
quently required  and  used,  because  they  are  generally  more 
convenient  muniments  of  title. 

In  conclusion,  we  are  of  opinion  that  the  circuit  court  com- 
mitted no  substantial  error  in  the  orders  and  decrees  com- 
plained of,  and  that  they  should  be  afiirmed. 

Affirmed.  

Partition — Requisites  of  Petition. — A  bill  in  equity  for  partition  mnsi 
state  the  complainant's  own  title,  and  the  title  of  the  defendant,  whereby  it 
shall  appear  that  they  do  claim  to  hold  the  land  as  cotenants:  Ramsay  t.  BeU^ 
2  Ired.  Eq.  209;  42  Am.  Dec.  163;  Contra:  Rutherford  v.  Jones,  14  Ga.  521; 
60  Am.  Dec.  655,  where  it  was  held  that  the  plaintiff  need  not  set  forth  hi» 
title  to  the  land  in  full.  So,  also,  it  was  said  in  McGill  v.  Bide,  106  N.  C. 
242,  that  the  coui;t  would  treat  allegations  in  regard  to  the  relationship  of 
the  parties,  intended  to  show  from  and  through  whom  title  to  the  land  wa» 
derived,  etc.,  as  useless  and  unnecessary. 

Paetition. — Report  of  Commissioners  may  be  shown  by  parol  evidence 
to  be  unequal,  as  a  ground  for  having  it  set  aside:  Riggs  r.  Dickinton,  2  Scaou 
437;  35  Am.  Dec.  113. 
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Cbihinal  Law — Evidence — Opimion  as  to  Cacsb  of  Defendant's  Plight-. 
For  the  purpose  of  rebutting  the  inference  arising  from  the  flight  of 
an  accused,  the  mere  opinion  of  a  witness  that  "  the  defendant  seemed 
afraid  of  "  the  father  of  the  deceased,  is  incompetent. 

Homicide — Tkstimont  of  Defendant's  Intention  Not  Competent. — On» 
accused  of  homicide  cannot  be  allowed  to  introduce  testimony  as  to  th& 
nncommunicated  intention  with  which  he  did  the  act  which  inflicted  th» 
fatal  wound. 

Homicide. — An  Actual  Intention  to  Take  Life  Is  Not  an  Essential. 
Element  of  Manslaughter  in  the  first  degree.  Therefore  an  instruc* 
tion  to  the  effect  that  a  defendant  should  be  found  guilty  of  that  ofl'ens» 
if  he  intentionally  did  an  act  which  was  calculated  to  produce,  and  did 
produce,  fatal  results,  is  not  open  to  exception. 

Homicide — Abstract  Instructions  Properly  Refused. — If,  in  a  trial  for 
murder,  no  testimony  is  introduced  which  tends  to  show  that  the  kill- 
ing was  accidental,  the  court  is  justified  in  refusing  to  instruct  the  jury 
upon  that  hypothesis. 

Homicide — Failure  to  Instruct  as  to  Defendant's  Testimony,  Whew 
Not  Error. — The  mere  fact  that,  in  a  trial  for  homicide,  the  court  has 
omitted,  in  its  general  charge,  to  instruct  the  jury  on  the  hypothesis- 
that  the  defendant's  testimony  might  be  true,  affords,  in  the  absence  of 
a  special  request  for  such  instruction,  no  ground  for  an  exception. 

Trial — Instructions  Explaining  Another  Portion  of  a  Charge,  Whe» 
Proper. — Written  instructions  given  in  a  criminal  trial,  at  the  request 
of  the  defendant,  may  properly  be  explained  by  supplemeutary  instruc- 
tions  orally  requested  by  the  counsel  for  the  state. 

Homicide — Instruction  as  to  Reasonable  Doubt,  Error  in  Refusing. 
It  is  reversible  error  to  refuse  to  instruct  the  jury,  in  a  trial  for  homi- 
cide, that  if  they  are  not  satisfied  beyond  a  reasonable  doubt  that 
when  the  defendant  did  the  act  which  caused  the  fatal  wouud  he  in« 
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tended  to  kill  the  deceased,  or  that  the  act  was  one  from  which  death 
or  great  bodily  harm  would  ordinarily,  or  in  the  usual  course  of  events, 
follow,  they  must  acquit  the  defendant  of  manslaughter  in  the  first 
tlegree. 

Indictment  for  the  murder  of  Henry  Lovelace  "by  striking 
him  with  a  brick  or  brickbat."  The  defendant  was  convicted 
of  manslaughter  in  the  first  degree.  Just  before  the  infliction 
of  the  blow  which  caused  the  death  of  Lovelace,  the  defend- 
ant had  dismounted  from  the  wagon  in  which  he  had  been 
driving  with  the  deceased  and  another  boy,  telling  the  latter 
to  drive  on.  The  defendant,  when  the  wagon  was  some  dis- 
tance away,  started  to  catch  up  with  it,  calling  to  the  driver 
to  stop,  which  he  did;  and  when  the  defendant  had  nearly 
reached  the  wagon  the  deceased  snatched  the  reins  from  the 
other  boy,  and  drove  on.  The  defendant,  upon  the  failure  of 
the  deceased  to  listen  to  his  request  to  stop  the  wagon,  picked 
up  a  piece  of  brick,  and  threw  it  at  the  deceased,  striking  him 
above  the  right  ear.  Death  ensued  about  a  week  afterwards. 
On  the  part  of  the  defendant,  evidence  was  given  that,  when 
the  brick  struck  the  deceased,  he  said  he  did  not  intend  to 
hit  him,  and  added:  "Hush,  Henry,  don't  cry;  I  did  not  go 
to  hurt  you";  that  he  also  told  the  mother  of  the  deceased 
that  he  had  so  struck  the  boy,  but  did  not  intend  to  do  so; 
that  a  few  days  after  the  death  of  the  boy,  upon  hearing  that 
the  boy's  father  was  hunting  for  him,  he  went  to  another 
county,  and  that,  when  the  father  followed  him  there,  he  took 
flight,  and  did  not  return  for  some  time.  One  of  defendant's 
witnesses  was  asked  "  if  the  defendant  seemed  afraid  of  Love- 
lace" (the  father  of  the  deceased).  The  state  objected  to  the 
question,  and,  the  court  having  sustained  the  objection,  the 
defendant  excepted.  While  the  defendant  was  on  the  stand, 
testifying  in  his  own  behalf,  he  was  asked  this  question  by  his 
counsel:  "What  was  your  intention  when  you  pitched  that 
piece  of  brick  at  the  wagon"  ?  The  state  objected,  and,  the 
court  having  sustained  the  objection,  the  defendant  excepted. 
The  court  instructed  the  jury  that,  "  if  the  act  was  calculated 
to  take  life,  the  killing  was  manslaughter  in  the  first  degree," 
and  the  defendant  excepted  to  this  part  of  the  charge.  Excep- 
tion was  also  taken  to  the  court's  refusal  to  charge  the  jury 
on  the  hj'pothesis  tliat  the  killing  was  accidental,  the  reason 
assigned  by  the  judge  being  that  there  was  no  evidence  of  that 
character,  Tiie  bill  of  exceptions  also  contained  the  following 
recital:  "  When  the  court  had  finished  charging  the  jury,  the 
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defendant  then  and  there  excepted  to  the  general  charge,  for 
the  reason  that,  while  the  court  instructed  the  jury  upon  the 
hypothesis  that  the  testimony  of  the  state's  witnesses  might 
be  true,  the  court  did  not  instruct  the  jury  upon  the  hypoth- 
esis that  the  testimony  of  the  defendant  or  the  defendant's 
witnesses  might  be  true."  The  following  written  charges  were 
asked  for  by  the  defendant,  and-  the  refusal  of  the  court  to 
grant  them  was  excepted  to:  1.  "The  fact  that  the  defendant 
is  charged  by  the  grand  jury  with  the  commission  of  this 
crime  is  no  evidence  of  his  guilt;  the  finding  of  the  indict- 
ment only  gives  permission  to  this  court  to  inquire  into  his 
guilt;  and,  unless  the  evidence  given  from  the  stand  satisfies 
the  minds  of  the  jury  to  a  moral  certainty  that  the  defendant 
committed  this  crime  intending  to  kill,  the  jury  must  acquit 
him."  6.  "It  is  the  duty  of  the  jury  to  give  the  defendant 
the  benefit  of  every  reasonable  doubt  which  may  arise  in  the 
consideration  of  the  evidence  in  this  case;  and  if,  after  a  fair 
and  full  consideration  of  this  evidence,  the  minds  of  the  jury 
are  left  in  a  state  of  doubt  and  uncertainty  as  to  whether  the 
defendant  intended  to  kill  the  deceased,  or  whether  the  kill- 
ing was  accidental,  then  the  jury  should  give  the  defendant 
the  benefit  of  such  reasonable  doubt  and  acquit  him."  22.  "If 
the  jury  is  not  satisfied  beyond  a  reasonable  doubt  that,  when 
the  defendant  threw  the  piece  of  brick,  he  threw  it  with  malice, 
and  intended  to  kill  Henry  Lovelace,  they  must  acquit  him  of 
murder."  23.  "  If  the  jury  are  not  satisfied  beyond  a  reason- 
able doubt  that,  when  the  defendant  threw  the  piece  of  brick, 
he  intended  to  kill  Henry  Lovelace,  or  that  the  act  was  one 
from  which  death  or  great  bodily  harm  would  ordinarily,  or 
in  the  usual  course  of  events,  follow,  they  must  acquit  the 
defendant  of  manslaughter  in  the  first  degree."  26.  "The 
law  in  no  case  requires  the  greatest  care  that  can  be  used.  It 
only  requires  a  reasonable  precaution,  such  as  is  usually  and 
ordinarily  taken  in  the  like  cases;  which  has  been  by  long 
experience  found  to  answer  the  ends;  for  such  conduct  shows 
that  the  accused  is  regardful  of  social  duty,  and  is  free  from 
all  manner  of  guilt."  Among  the  written  charges  requested 
by  the  defendant,  the  following  were  given:  2.  "Everyone 
charged  with  the  commission  of  a  crime  is  presumed  to  be 
innocent  until  his  guilt  is  established;  and  the  evidence  to 
induce  his  conviction  should  not  be  a  mere  preponderance  ot 
probabilities,  but  it  should  be  so  convincing  as  to  lead  the 
minds  of  the  jury -to  the  conclusion  that  the  defendant  can- 
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not  be  guiltless."  10.  "'That,  unless  the  evidence  against 
the  prisoner  should  be  such  as  to  exclude,  to  a  moral  certainty, 
€very  supposition  but  that  of  his  guilt  of  the  oflFense  imputed 
to  him,  they  must  find  him  not  guilty.'"  The  counsel  for  the 
€tate  then  made  an  oral  request  for  the  following  explanatory 
instructions  in  regard  to  the  above,  and  the  court  having 
granted  the  instructions,  the  defendant  excepted  to  both  of 
them.  1.  *'  *  The  evidence  to  induce  his  conviction  should  not 
be  a  mere  preponderance  of  probabilities,  but  it  should  be  so 
convincing  as  to  lead  the  minds  of  the  jury  to  the  conclusion 
that  the  defendant  cannot  be  guiltless' — only  means  that  they 
should  be  satisfied  of  his  guilt  beyond  all  reasonable  doubt." 
7.  "  'That  unless  the  evidence  against  the  prisoner  should  be 
euch  as  to  exclude,  to  a  moral  certainty,  every  hypothesis  but 
that  of  his  guilt  of  the  offense  imputed  to  him,  they  must  find 
the  defendant  not  guilty ' — only  means  that  they  must  be  sat- 
isfied of  the  defendant's  guilt  beyond  all  reasonable  doubt." 
The  court  gave  these  instructions,  at  the  oral  request  of  the 
eolicitor;  and  the  defendant  separately  excepted  to  the  giving 
of  each  of  the  explanatory  charges. 

J.  T.  Ellison,  for  the  appellant. 

William  L.  Martin,  attorney  general,  for  the  state. 

•  McClellan,  J.  The  state  proved  the  flight  of  the  defend- 
ant as  tending  to  establish  guilt.  Defendant  sought  to  rebut 
the  inference  afforded  by  the  fact  of  flight  by  showing  that 
flight  was  due  to  defendant's  fear  that  Lovelace,  the  father  of 
the  deceased,  would  summarily  avenge  the  homicide,  and  not 
a  consciousness  of  guilt.  It  was  of  course  competent  to  prove 
<lefendant's  personal  fear  to  explain  his  flight,  but  this  could 
not  be  done  by  the  testimony  of  a  witness  that,  "the  defend- 
ant seemed  afraid  of  Lovelace,"  a  mere  "opinion  of  the  wit- 
ness, *®  based  either  on  the  conduct  or  declarations  of  the 
defendant  himself,  or  else  unsupported  by  fact  at  all ":  Poe  v. 
State,  87  Ala.  65;  McAdory  v.  State,  59  Ala.  92;  Gassenheimer 
V.  State,  52  Ala.. 313. 

The  proposed  testimony  of  the  defendant  as  to  the  intention 
with  which  he  pitched  the  brick  which  inflicted  the  fatal 
•wound  was  properly  excluded.  A  witness  cannot  testify  to 
the  uncommunicated  intention  with  which  he  did  an  act: 
Wheeless  v.  Rhodes,  70  Ala.  419;  Burke  v.  State,  71  Ala.  377; 
Whizenant  v.  State,  71  Ala.  383;  Stewart  v.State,7S  Ala.  436; 
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Fonville  v.  State,  91  Ala.  39;  Baldwin  v.  Walker,  91  Ala.  428; 
East  Tennessee  etc.  By.  Co.  v.  Davis,  91  Ala.  615. 

That  part  of  the  court's  general  charge  to  which  the  first 
exception  was  reserved  is  in  effect,  that  if  one  intentionally 
does  an  act  which  is  calculated  to  take  life,  and  death  is  pro-^ 
•duced  by  it,  the  homicide  is  manslaughter  in  the  first  degree.  ., 
This  is  the  law.  An  actual  intention  to  take  life  is  not  an 
essential  element  in  this  offense,  or  indeed  in  murder.  The 
Iroluntary  setting  in  motion  or  application  of  unlawful  force, 
or  the  doing  of  an  act  greatly  dangerous  to  the  lives  of  others, 
whereby  death  ensues,  will  suffice  to  supply  the  legal  elements 
of  evil  intent,  however  free  the  action  may  be  from  actual  pur- 
pose to  kill.  These  principles  justify  the  charge  given  by  the 
oourt,  and  its  refusal  to  give  charges  1  and  22,  requested  by 
the  defendant:  Harrington  v.  State,  83  Ala.  9;  Williams  v. 
State,  83  Ala.  16;  Hornshy  v.  State,  94  Ala.  55;  Mitchell  v. 
Slate,  60  Ala.  29;  Washington  v.  State,  60  Ala.  10;  31  Am.  Rep. 
28;  Nutt  v.  State,  63  Ala.  180;  Hampton  v.  State,  45  Ala.  82; 
McManus  v.  State,  36  Ala.  285. 

It  was  not  controverted  that  the  defendant  intentionally 
threw,  or  "pitched,"  the  trick  which  produced  death,  at  the 
deceased.  Whether  he  intended  to  kill  deceased  or  not,  that 
result  is  chargeable  to  his  voluntary  act,  and  not  to  misad- 
venture. There  being  thus  no  testimony  tending  to  show  that 
the  killing  was  "accidental,"  the  court  rightfully  refused  to 
instruct  the  jury  on  that  hypothesis:  Walker  v.  State,  85  Ala. 
7;  7  Am.  St.  Rep.  17.  Any  charge  in  line  with  defendant's 
request  in  this  connection  would  have  been  abstract,  and, 
Jience,  even  had  such  instruction  been  requested  in  writing, 
which  it  was  not,  should  have  been  refused:  Reese  v.  State,  90 
Ala.  624;  East  Tennessee  etc.  Ry.  Co.  v.  Watson,  90  Ala.  41. 

If  it  was  apprehended  that  the  defendant  would  be  preju- 
diced by  the  failure  of  the  presiding  judge  to  charge  the  jury 
on  the  hypothesis  that  defendant's  evidence  might  be  true, 
at  least  request  should  have  been  made  that  he  so  charge 
them.  This  omission,  very  clearly,  we  think,  afforded  **  no 
ground  for  an  exception  to  the  court's  general  charge  as  given. 
Whether  such  request  should,  if  made,  have  been  complied 
with  we  need  not  decide.  Possibly  defendant  should  have 
asked  special  written  charges  covering  the  point,  the  court 
having  charged  the  jury  as  to  their  duty  in  the  event  they 
found  the  fact  in  line  with  the  tendencies  of  the  state's  evi- 
dence. 
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Charge  6  refused  to  defendant  is  manifestly  distinguishable 
from  the  charge  which  this  court  held  in  Elmore  v.  State,  92 
Ala.  51,  should  have  been  given.  It  is  easily  open  to  a  con- 
struction which  would  subject  it  to  the  objections  held  fatal 
to  a  similar  charge  in  the  case  of  Alabama  etc.  Ry.  Co.  v. 
Hill,  93  Ala.  514;  30  Am.  St.  Rep.  65.  Moreover  this  charge 
is,  for  reasons  stated,  in  another  connection,  abstract,  in  that 
there  is  no  evidence  in  that  case  which  tends  to  show  that  the 
killing  was  accidental,  in  a  legal  sense,  and  it  is  misleading, 
in  that  the  jury  would  naturally  have  been  induced  by  it  ta 
the  conclusion  that  the  defendant  could  not  be  guilty  unlesa 
he  had  the  purpose  to  kill  the  deceased.  It  may  be  that  *'  the 
law  in  no  case  requires  the  greatest  care  that  can  be  used,"  as 
stated  in  charge  26,  requested  by  the  defendant,  but  in  all 
cases  we  apprehend  it  does  require  greater  care  than  any  phase 
of  the  evidence  found  in  this  record  shows  defendant  to  have 
exercised,  much  greater  care  than  can  possibly  be  implied 
from  any  method  of  heaving  a  brickbat  at  and  against  a  small 
boy;  and  to  have  given  this  charge  could  have  served  no  other 
end  than  to  confuse  and  mislead  the  jury. 

It  was  entirely  competent  and  proper  for  the  trial  court  to 
explain,  not  to  qualify,  limit,  or  modify  the  written  charges 
given  for  defendant  in  the  manner  shown  by  the  record:  Ala- 
hama  etc.  Ry.  Co.  v.  Moody,  92  Ala.  279;  Lowe  v.  State,  88  Ala. 
9;  Barnard  v.  State,  88  Ala.  HI;  McKleroy  v.  State,  11  Ala.  95. 

Charge  23  requested  for  the  defendant  is  a  correct  expo- 
sition of  the  law  as  expounded  in  Williams  v.  State,  83  Ala. 
16,  and  should  have  been  given. 

For  the  error  committed  in  its  refusal,  the  judgment  must 
be  reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

Criminal  Law.— Prescmptiok  of  Guilt  Does  Not  Arise  From  Plight 
OF  Accused  if  the  flight  was  for  the  purpose  of  escaping  the  violence  of  a 
mob:  Stats  v.  Ma  Foo,  110  Mo.  7;  33  Am.  St.  Rep.  414. 

Homicide — Death  Caused  by  Act  Calculated  to  Produce  Fatal 
Results. — An  unmistakable  intent  to  produce  death  is  not  essential  toes- 
tablish  murder:  SUite.  v.  Hoover,  4  Dev.  &  B.  365;  34  Am.  Dec.  383;  BrasS' 
Jield  V.  State,  55  Ark.  556.  One  who  fires  recklessly  into  a  crowd  and  kills 
another  is  guilty  of  murder,  though  he  fired  without  any  special  purpose: 
Gollilur  V.  Commomcealth,  2  Duvall,  163;  87  Am.  Dec.  493.  One  who  shoots 
at  another  in  fun  is  responsible  for  the  consequences  of  his  acts.  Tlie  law 
implies  malice  from  the  reckless  trifling  with  human  life:  Collier  v.  Stale,  39 
Ga.  31 ;  99  Am.  Dec.  449.  So,  too,  manslaughter  is  committed  by  one  who 
unintentionally  kills  another  while  endeavoring  to  frighten  him  with  a  re. 
volver:    Stale  v.  iJardie,  4n  Iowa,  647;   29  Am.   Rep.  496;    by  one  wha 
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brandishes  a  loaded  and  self-cocking  revolver  in  a  room  where  there  are 
other  persons,  and  accidentally  kills  one  of  them:  Slate  v.  Emeiy,  78  Mo. 
77;  47  Am.  Rep.  92;  State  v.  Vines,  93  N.  C.  493;  53  Am.  Rep.  466;  by 
one  who  carelessly  handles  a  loaded  shotgun,  and,  without  examining  to  see 
whether  it  is  loaded,  points  it  at  another,  and  shoots  him:  Slate  v.  Morrison, 
104  Mo.  638.  So  a  father  guilty  of  the  cruel  and  immoderate  beating  of  hia 
child,  eight  years  of  age,  which  results  in  death,  is  not  entitled  to  an  in- 
struction that  the  jury,  befoj-e  convicting  the  accused  of  murder,  must  be- 
lieve that  at  the  time  of  the  chastisement  be  had  in  mind  a  deliberate 
purpose  to  kill:  Powell  v.  State,  67  Miss.  119.  The  infliction  of  a  mortal 
wound  with  a  deadly  weapon  or  an  instrument  likely  to  cause  death  raisea 
a  presumption  of  malice  which  must  be  rebutted  by  the  accused,  in  order  to 
reduce  the  killing  to  a  grade  of  homicide  lower  than  that  of  murder:  Com' 
Tnonioeallh  v.  York,  9  Met,  93;  43  Am.  Dec.  373;  McWhirt'a  case,  3  Gratt. 
594;  46  Am.  Dec.  196;  Hoinsby  v.  State,  94  Ala.  55;  State  v.  Welch,  36  W. 
Va.  690;  Potcer  v.  People,  17  Col.  178;  Boatwright  v.  State,  89  Ga.  140;  Peo- 
ple V.  Bushton,  80  Cal.  160;  State  v.   Whitson,  111  N.  C.  695. 

Homicide— Abstraot  Instructions  Properly  Refused. — It  is  not  the 
duty  of  the  court  to  charge  the  jury  upon  a  degree  of  homicide  to  which  the 
evidence  does  not  apply:  Gardner  v.  State,  90  Ga.  310;  35  Am.  St.  Rep.  202; 
Hicks  V.  State,  25  Fla.  535;  Commonwealth  v.  Buccieri,  153  Pa.  St.  535;  HaJbet 
v.  Stale,  28  Tex.  App.  588;  Caldwell  v.  State,  28  Tex.  App.  5G6;  Angus  v. 
State,  29  Tex.  App.  52;  Jones  v.  State,  52  Ark.  345;  Jackson  v.  State,  88  Ga. 
784;  State  v.  Henson,  106  Mo.  66;  Statev.  Estep,  44  Kan,  572.  On  the  other 
hand,  such  instruction  should  be  given  when  the  evidence  raises  the  issue  as 
to  whether  the  defendant  may  only  be  guilty  of  a  lower  degree  of  homicide 
than  that  named  in  the  indictment:  Meuly  v.  State,  26  Tex.  App.  274;  8 
Am.  St.  Rep.  477;  Gibson  v.  State,  89  Ala.  121;  18  Am.  St.  Rep.  96;  Alexan- 
der V.  Slate,  25  Tex.  App.  200;  8  Am.  St.  Rep.  438;  Tillery  v.  State,  24  Tex. 
App.  251;  5  Am.  St.  Rep.  882;  Croom  v.  State,  85  Ga.  718;  21  Am.  St.  Rep. 
179;  Camphell  v.  Comwonwealth,  88  Ky.  402;  21  Am.  St.  Rep.  348;  Carter  v. 
Suite,  30  Tex.  App.  551;  28  Am.  St.  Rep.  944;  State  v.  Crabtree,  111  Mo. 
136;'  State  v.  Young,  99  Mo.  666;  State  v.  Rash,  12  Ired.  382;  55  Am.  Deo. 
420;  State  v.  Johnson,  8  Iowa,  525;  74  Am.  Dec.  321. 
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Homicide — Killing  Misdemeanant  Solely  to  Prevent  His  Esoapb 
Not  JusriFiABLE. — Neither  an  oflBcer  charged  with  the  duty  of  arrest- 
ing a  misdemeanant,  nor  a  private  person,  who  is  lending  his  aid  t» 
effect  the  arrest,  at  the  officer's  request,  is  justified  in  killing  such  mis- 
demeanant solely  for  the  purpose  of  preventing  his  escape. 

Homicide— Premeditation,  When  Presumed. — The  existence  of  the 
formed  design  necessary  to  constitute  the  crime  of  murder  is  presumed 
from  the  intentional  use  of  a  deadly  weapon  with  a  fatal  result. 

Homicide — Character  of  Defendant — Instructions  Properly  Refused. 
When,  on  the  trial  of  one  accused  of  murder,  evidence  has,  without 
objection,  been  admitted  to  the  effect  that  the  defendant  had  told  the 
witness,  on  tlie  morning  of  the  day  of  the  homicide,  that  "be  had  killed 
Am.  St.  Uep..  Vou  XXX VIII.— 6 
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five  men  wliile  guarding  convicts,"  and  that,  "on  the  previous  night, 
while  the  defendant  and  the  witness  were  near  the  dwelling-honse  of 
the  deceased,  he,  the  defendant,  would  have  shot  the  deceased,  if  he 
had  shown  his  head  at  the  door,"  it  is  not  error  to  refuse  instructions 
which  assert  that  there  was  no  evidence  that  the  defendant  "ever  killed 
any  other  person,"  "ever  shed  any  other  person's  blood,"  or  "liked  to 
shed  man's  blood." 

The  appellant  was  convicted  of  murder  in  the  first  degree. 
It  was  shown,  on  the  part  of  the  state,  that  the  defendant, 
upon  approaching  the  place  where  the  deceased  was  standing, 
liad  pointed  a  pistol  at  him,  telling  him  to  surrender  and 
throw  up  his  hands,  and  that,  when  the  deceased  started  to 
run  away,  the  defendant  shot  him.  The  defendant  intro- 
duced evidence  to  the  effect  that  he  had  gone,  at  the  request 
of  a  deputy  sheriff,  to  assist  in  arresting  the  deceased  upon  a 
charge  of  beating  his  wife;  that  the  deceased,  when  he  saw 
the  defendant,  came  towards  him,  saying,  "  This  is  one  of 
the  damned  rascals  who  want  to  arrest  me";  that  the  defend- 
ant told  him  to  stop,  and,  when  he  continued  to  advance,  and 
"was  proceeding  to  draw  a  knife,  shot  and  killed  him.  Excep- 
tion was  taken  to  the  refusal  of  the  court  to  give  the  following 
charges,  asked  for  by  the  defendant:  7.  "If  the  defendant 
was  requested  to  aid  the  officers  in  executing  the  warrant 
of  arrest,  and  was  attempting  to  do  so,  and  the  deceased  fled 
or  started  to  run  or  escape  from  arrest,  and  the  defendant 
shot  the  deceased  to  prevent  his  escape,  then  the  defendant 
would  be  guilty  of  murder  or  manslaughter,  according  to  the 
peculiar  circumstances  of  the  case;  but  it  is  not  murder  un- 
less the  killing  was  done  in  pursuance  of  a  formed  design  to 
take  the  life  of  deceased.-'  8.  "  If  the  defendant  was  requested 
or  told  by  the  deputy  sheriff  to  aid,  or  assist,  or  help  in  arrest- 
ing the  deceased,  and  if  he,  in  pursuance  of  such  request, 
attempted  to  arrest  the  deceased,  who  thereupon  fled,  and  the 
defendant  shot  him  to  prevent  his  escape,  then  you  may  look 
to  this  fact,  under  the  law,  to  reduce  the  offense  to  man- 
slaughter; and,  unless  the  defendant  shot  in  pursuance  of  a 
formed  design  to  take  the  life  of  the  deceased,  he  cannot  be 
convicted  of  murder."  9.  "There  is  no  evidence  before  the 
jury  tending  to  show  that  the  defendant  ever  killed  any  other 
person,  or  five  other  persons,  and  the  jury  must  not  consider 
any  statement  to  that  effect,  made  by  the- solicitor  in  argu- 
ment." 10.  "There  is  no  evidence  in  this  case  that  the  de- 
fendant ever  shed  any  other  man's  blood,  either  negro  or 
white,  and  the  jury  must  disregard  all  statements  on  that 
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subject,  made  by  the  solicitor  in  argument.**     11.  "There  is 
xio  evidence  that  the  defendant  liked  to  shed  man's  blood." 

S.  W.  John  and  A,  P.  Longshore,  for  the  appellant 

William  L.  Martin^  attorney  general,  for  the  state. 

'"  McClellan,  J.  On  the  facts  hypothesized  in  charges  7 
and  8,  refused  to  the  defendant,  he  was  clearly  guilty  of  mur- 
der. An  oflBcer  charged  with  the  duty  of  arresting  a  misde- 
meanant has  no  more  authority  to  shoot  him  down  to  prevent 
^n  escape  than  he  would  have  the  right  to  kill  any  indifferent 
person  who  was  casually  walking  or  running  away  from  the 
place  where  the  officer  happened  to  be;  and,  of  course,  a  pri- 
vate person,  who  was  lending  aid  in  effecting  the  arrest  at  the 
request  of  the  officer,  as  was  the  defendant  here,  according  to 
one  aspect  of  the  evidence,  would  certainly  have  no  more 
right  tlian  the  officer  himself.  On  the  facts  so  postulated,  the 
jury  could  not  be  justified  in  finding  the  defendant  guilty  of 
manslaughter  only,  as  these  charges  would  have  authorized 
them  to  do;  nor  would  they  have  been  authorized  to  conclude 
that  defendant  did  not  entertain  the  formed  design  to  kill, 
which  is  necessary  in  murder,  since  the  law  presumed  such 
formed  design  from  the  facts  that  the  defendant  intentionally 
used  a  deadly  weapon  with  a  fatal  result — and  this,  not  in  an 
exigency  wliich  justified  or  even  palliated  the  act,  but  solely 
for  the  purpose  of  preventing  the  escape  of  a  misdemeanant 
— an  end  which  the  law  does  not  admit  of  being  subserved  by 
the  taking  of  life,  and  which  constitutes  no  excuse,  justifica- 
tion, or  palliation  for  the  taking  of  life.  Both  these  charges 
were,  therefore,  not  only  misleading  and  confusing  in  their 
tendencies,  but  aflirmatively  incorrect  and  unsound  state- 
ments of  the  law,  and  each  of  them  was  properly  refused. 

There  was  evidence  to  the  effect  that,  on  the  morningof  the 
day  of  the  homicide,  when  a  witness  and  defendant  were  go- 
ing to  Calera  to  sue  out  the  warrants  for  the  arrest  of  the 
deceased,  "  defendant  told  witness  that  he  had  killed  or  shot 
five  (5)  men  while  he  was  guarding  convicts  for  Mr.  Jackson 
at  Blount  Springs  in  Blount  county,  Alabama;  and  also  that 
on  the  previous  night,  while  defendant  and  witness  were  near 
the  dwelling-house  of  deceased,  if  deceased  had  shown  his 
head  at  the  door,  he,  defendant,  would  have  shot  him."  It 
is  most  clear  to  us  that  this  was  evidence  tending  in  some 
•degree  to  show  that  defendant  had  killed  other  persons  than 
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deceased,  or  five  persons  other  than  deceased,  and  that  de- 
fendant had  shed  the  blood  of  other  men  than  that  of  de* 
ceased;  and  it  was  a  fair  inference  to  be  drawn  in  argument 
and  by  the  jury,  from  the  facts  which  this  evidence  tended 
to  establish,  that  defendant  had  shot  five  other  men,  and 
would  have  causelessly  shot  deceased  through  the  window 
of  his  house,  **  had  the  opportunity  to  do  so  been  presented;, 
that  "the  defendant  liked  to  shed  man's  blood."  Charges 
9,  10,  and  11,  which  respectively  asserted  that  there  was  no 
evidence  that  defendant  "ever  killed  any  other  person," 
etc.,  "  ever  shed  any  other  man's  blood,"  or  "  liked  to  shed 
man's  blood  "  were  therefore  well  refused.  And  it  is  of  no 
consequence  in  this  connection  that  the  declarations  of  the 
defendant  as  to  shooting  or  killing  five  men  at  Blount  Springs 
might  have  been  excluded  from  the  jury  as  irrelevant  testi- 
mony, had  objection  been  made  to  it.  No  objection  was 
made,  and  it  was  treated  as  competent  evidence. 

Counsel  do  not  insist  upon  the  exceptions  reserved  to  tho 
court's  action  in  refusing  to  give  several  other  charges  re- 
quested by  the  defendant,  and  we  will  therefore  not  discuss 
those  rulings.  The  instructions  have,  however,  been  carefully 
examined,  and  it  will  suffice  to  say  that  they  are  patently 
either  affirmatively  bad,  or,  when  referred  to  the  evidence, 
involve  such  tendencies  to  mislead  the  jury  as  to  justify  their 
refusal.  ^ 

The  judgment  of  the  circuit  court  is  affirmed. 


Homicide. — Killing  of  Misdemeanant  Who  Offers  Armed  Resist- 
ance to  an  officer  having  a  warrant  for  his  arrest  is  justifiable  homicide: 
State  y.  Garrett,  1  Winst.  144;  84  Am.  Dec.  359;  as  also  is  a  homicide,  whea 
necessarily  committed  in  a  lawful  attempt  to  arrest  a  person  who  has  com* 
mitted  a  felony:  Thomas  v.  Kinkead,  55  Ark.  502;  29  Am.  St.  Kep.  68f 
People  V.  Adams,  85  Cal.  231.  But  the  killing  of  a  misdemeanant  to  prevent 
his  escape  is  not  justifiable,  though  no  other  means  of  prevention  are  avail* 
able:  Thomaa  v.  Kitikead,  55  Ark.  502;  29  Am.  St  Rep.  68.  See,  however, 
Iteneau  v.  State,  2  Lea,  720;  31  Am.  Rep.  626. 

Homicide. — Intentional  Use  of  Deadly  Weapon,  Presumption  of  Mal- 
ice Fbom:  See  cases  cited  in  the  note  to  Lewis  v.  State,  ante,  p.  75. 
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Speingfield  v.  State. 

[96  Alabama,  81.] 

Ceiminal  Trials— Province  of  Court  and  Jury. — If  one  of  the  defend^ 
ant's  counsel  in  a  criminal  trial,  tells  the  jury  that  they  are  "above  the 
court  and  the  supreme  court  in  their  right  to  decide  the  case,"  it  ia 
proper  for  the  trial  judge  to  obviate  any  erroneous  impression  which 
might  be  produced  by  the  remark,  and  to  instruct  the  jury  that  they 
are  judges  of  the  facts  but  not  of  the  law. 

Homicide — Self-defense,  Correct  Instructions  as  to  Law  oj. — An  in- 
struction to  the  eflfect  that,  in  the  system  of  self-defense  established  by 
the  law,  "no  balm  or  protection  is  provided  for  wounded  pride  or  honor 
in  declining  combat,  or  sense  of  shame  iu  being  denounced  as  cowardly" 
is  a  correct  exposition  of  the  law. 

Homicide. — Drunkenness  on  the  Part  ov  the  Accused  at  the  time  of 
■committing  a  homicide  may  have  the  effect  of  reducing  the  offense  from 
3nurder  to  manslaughter,  if  shown  to  have  been  so  excessive  as  to  ren* 
der  him  incapable  of  forming  the  design  to  take  life,  but  there  is  no 
principle  of  law  which  authorizes  drunkenness  to  be  invoked  as  an  ex- 
cuse for  crime,  or  as  a  ground  for  enlarging  the  right  of  self-defense. 

Homicide — Duty  to  Retreat — Burden  of  Proof. — When  the  intentional 
killing  of  the  deceased  by  the  defendant  has  been  shown  by  the  uncon- 
tradicted testimony  of  the  state,  the  burden  is  then  cast  upon  the  de- 
fendant to  show  not  only  a  pressing  necessity,  actual  or  reasonably 
apparent,  to  take  the  life  of  the  deceased  in  self-defense,  but  also  hia 
inability  to  retreat  safely  without  apparently  increasing  his  periL 

Criminal  Law — Good  Character  as  a  Defense. — Proof  of  the  good 
character  of  the  accused  is  admissible  in  all  criminal  cases,  not  only 
where  doubt  exists  on  the  other  proof,  but  also  to  generate  a  doubt;  but 
an  instruction  should  not  be  granted,  which  would  leave  the  jury  to  in- 
fer that  the  good  character  alone  of  one  accused  of  murder  might,  if 
praved  to  their  satisfaction,  raise  a  reasonable  doubt  that  the  killing 
was  done  by  the  defendant  with  a  criminal  intent. 

Homicide— Self-defense — Hostile  Demonstrations  by  Deceased. — The 
defendant  in  a  prosecution  for  homicide  cannot  complain  of  the  refusal 
•of  the  court  to  give  an  instruction  which  assumes,  as  a  matter  of  law, 
that  the  mere  drawing  of  a  knife  by  the  deceased  in  a  hostile  manner, 
created  an  impending  imperious  necessity  for  the  defendant's  slaying 
hmi  in  self-defense.  It  is  not  enough  that  tlie  deceased  had  at  hand  the 
means  for  eflecting  a  deadly  purpose  with  respect  to  the  defendant,  but 
it  must  also  appear,  by  some  act  or  demonstration  of  the  former,  that 
he  intended  at  the  time  of  the  killing,  to  carry  out  his  purpose,  or  the 
■circumstances  must  be  such  as  to  create  a  reasonable  belief  in  the  mind 
of  the  slayer,  that  it  was  necessary  to  deprive  his  assailant  of  his  life  to 
save  his  own. 

Homicide- Ability  of  Defendant  to  Retreat  Safely  a  Question  fob 
THE  Jury. — An  instruction  which  assumes  as  a  matter  of  law  that,  on 
the  facts  therein  postulated,  the  defendant  in  a  prosecution  for  murder 
could  not  have  retreated  without  endangering  bis  life,  is  properly  re- 
fused. 

Homicide— Self-df.fksse.  What  la. — Self-defense  is  the  resistance  of  force 
or  seriously   threatened  force,  either  actually  pending  or  reasonably 
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apparent,  by  force  sufficient  to  repel  the  actual  or  apparent  danger  and 
no  more.  If  it  goes  beyond  this,  there  is  guilt  which  is  not  excosabl* 
or  justifiable. 

Homicide — Self-defkmss,  Circumstances  Insufficient  to  Sustain  Plea 
OF. — lu  a  trial  for  murder,  if  the  whole  evidence,  including  the  defend*- 
ant's  own  testimony  as  to  his  means  and  opportunity  for  avoiding,  with* 
out  danger  to  himself,  the  necessity  of  slaying  the  deceased,  can  lead  to 
no  other  conclusion  but  that,  having  merely  to  choose  between  commit* 
ting  the  homicide  or  turning  loose  a  "wild  and  skittish  mule,"  ha- 
elected  to  take  the  life  of  the  deceased  and  hold  on  to  the  mule,  th» 
conditions  necessary  to  make  out  a  case  of  self-defense  are  not  estab* 
lished. 

Witnesses,  Credibility  of,  a  Question  for  the  Jury. — Since  it  lie* 
entirely  with  the  jury  to  determine  what  weight  should  be  given  to  th» 
testimony  of  a  witness  who  is  shown  to  have  made  contradictory  state* 
ments,  the  court  may  properly  refuse  an  instruction  to  the  effect  that 
proof  of  the  making  of  such  statements  by  a  witness  goes  to  his  credi* 
bility. 

Indictment  for  murder.  The  deceased,  Wilder,  on  ther 
day  of  the  homicide,  had  been  attending  court  as  a  witness 
in  a  case  in  which  the  defendant  Springfield,  and  one  Jones^ 
had  also  been  summoned  to  testify.  On  the  way  hom* 
Jones  occupied  a  seat  in  Wilder's  wagon  until  they  had 
driven  several  miles  from  the  place  of  the  trial.  He  then 
left  the  wagon  and  mounted  on  the  defendant's  mule  behind 
the  defendant,  but  after  a  short  while  returned  to  the  wagon^ 

The  state  introduced  evidence  to  the  effect  that  a  quarrel 
arose  soon  afterwards  between  Jones  and  Wilder's  brother-in- 
law,  who  was  also  on  the  wagon;  that  Jones  was  knocked  out 
of -the  wagon  during  the  scuffle  which  ensued;  and  that, 
about  at  this  moment,  the  defendant  drew  near  and  killed 
Wilder  with  a  shot  from  his  pistol. 

The  testimony  given  on  the  part  of  the  defendant  was  to 
the  effect,  after  Jones  had  fallen  to  the  ground,  the  defendant 
dismounted  from  his  mule,  described  as  "young,  wild,  and 
skittish,"  and,  while  holding  the  reins  with  his  left  hand  was^ 
proceeding  to  lift  Jones  from  the  ground  when  he  looked  up- 
and  saw  Wilder  with  a  knife  in  his  hand  and  apparently 
about  to  stab  the  defendant;  that  the  defendant  tried  to  ward 
off  the  blow  with  his  left  arm  and  received  a  slight  wound  in^ 
the  shoulder;  that  the  defendant  seeing  Wilder  making  prep- 
aration for  another  blow  drew  his  pistol  and  fired  at  him  be- 
fore he  could  get  time  to  inflict  the  second  stroke.  The- 
counsel  for  the  state  asked  the  defendant,  on  his  cross-exam- 
ination, why  he  did  not  turn  the  mule  loo.se,  and  get  out  of 
the  way  of  the  knife,  and  he  replied  that  *'  he  was  afraid  the^ 
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mule  would  get  away  from  him."  Evidence  of  the  defend- 
ant's good  character  was  also  introduced.  It  was  also  testi- 
fied that  he  had  been  drinking  liquor  at  the  town  where  the 
trial  was  held  and  on  the  way  home.  Exceptions  were  taken 
by  the  defendant  to  the  following  portion  of  the  judge's  gen- 
eral charge:  "  1.  One  remark  of  counsel  in  addressing  you, 
gentlemen,  might  mislead  you.  It  was  something  to  the 
effect  that  you  are  above  this  court  and  the  supreme  court  in 
your  right  to  decide  this  case.  The  statement,  gentlemen,  is 
only  partially  correct.  So  far  as  determining  what  the  facts 
are,  what  the  evidence  shows,  it  is  true;  for  you  are  the  sole 
judges  of  the  facts,  and  in  judging  them  you  are  above  and 
beyond  every  other  tribunal,  personage,  or  agency;  but  so  far 
as  determining  what  the  law  is  which  is  to  be  applied  to  the 
facts,  and  by  such  application  a  true  verdict  to  be  reached, 
the  statement  of  the  counsel  is  not  correct."  **2.  In  the  sys- 
tem [of  self-defense]  so  established  no  balm  or  protection  is 
provided  for  wounded  pride  or  honor  in  declining  combat,  or 
sense  of  shame  in  being  denounced  as  cowardly.  Such 
thoughts  are  trash,  as  compared  with  the  inestimable  right  to 
live."  "  3.  If  the  defendant  did  not  exercise  prudence,  by 
reason  of  indulgence  in  strong  drink,  or  for  other  cause,  and 
therefore  formed  an  unjustifiable  belief  that  it  was  necessary 
for  him  to  shoot  in  his  defense,  he  cannot  avail  himself  of 
such  a  belief."  "4.  The  defendant,  in  his  testimony,  men- 
tioned, as  obstacle  to  escape,  the  wagon-wheel,  the  body  of 
Jones  on  the  ground,  and  that  he  was  holding  his  mule  by 
tlie  reins.  Do  these  circumstances,  or  any  other  circum- 
stances disclosed  in  evidence,  considered  with  them,  show 
suflicient  reason  why  defendant  did  not  get  out  of  the  way  of 
threatened  danger?  When  asked  by  the  solicitor  why  he  did 
not  turn  loose  the  mule  and  get  out  of  the  way,  he  replied 
that  he  was  afraid  his  mule  would  get  away.  I  need  not 
charge  you,  gentlemen,  that  if  it  became  a  matter  of  choice 
between  letting  go  the  mule  and  destroying  a  human  life,  the 
law  would  declare  that  the  mule  should  go  and  the  life  be 
saved."  Tiie  court  refused  to  give  the  following  instructions 
at  the  defendant's  request,  and  the  defendant  excepted  to  the 
refusal:  "4.  The  jur}'  are  charged  that  if  the  evidence  satis- 
fies them  of  the  good  character  of  the  defendant,  this  good 
character  of  the  defendant  may  raise  a  reasonable  doubt  of 
the  killing  of  the  deceased  being  done  with  a  criminal  intent." 
"  13.  If  the  jury  find  from  the  evidence  that  the  defendant. 


83  Springfield  v.  State.  [Alabama, 

with  no  intention  of  bringing  on  a  difficulty,  approached 
the  deceased  in  a  peaceable  manner,  and  the  deceased  made 
the  first  hostile  demonstration  by  drawing  a  knife,  and  that 
the  defendant  was  in  such  proximity  to  the  deceased  as  to 
render  it  hazardous  to  attempt  flight,  then  the  jury 
should  acquit  the  defendant."  "  14.  If  the  jury  find 
from  the  evidence  that  the  defendant,  with  no  intention  of 
bringing  on  a  difficulty,  approached  or  went  near  to  deceased, 
in  a  peaceable  manner,  and  that  the  deceased  assaulted  him 
witli  a  deadly  weapon  or  knife,  calculated  to  produce  death, 
and  the  assault  was  open  and  direct  and  in  perilous  prox- 
imity, then  the  law  would  not  require  the  defendant  to  en- 
danger his  safety  by  attempted  flight,  and  the  jury  must 
acquit  the  defendant."  "  15.  If  the  jury  believe  from  the 
evidence  that  the  defendant,  with  no  intention  of  bringing  on 
a  difficulty,  approached  or  went  near  to  the  deceased,  in  a 
peaceable  manner,  and  deceased  made  the  first  hostile  demon- 
Blration  by  drawing  a  weapon,  and  if  the  defendant  was  in 
such  proximity  to  deceased  as  to  render  it  hazardous  to  at- 
tenipt  flight,  or  if  the  assault  was  with  a  deadly  weapon,  and 
was  open  and  direct,  and  in  perilous  proximity,  then  the  law 
would  noft  require  the  defendant  to  endanger  his  safety  by  at- 
tempted flight,  and  the  jury  should  acquit  the  defendant." 
"  18.  Proof  of  contradictory  statements  made  by  a  witness  as 
1o  material  facts  is  sufficient  to  create  or  raise  a  reasonable 
doubt  as  to  the  evidence  of  such  witness,  and  goes  to  his 
credibility." 

William  L.  Martin,  attorney  general,  for  the  State. 

***  Th(;RTNgton,  J.  Appellant  was  tried  under  an  indict- 
ment charging  him  with  murder.  The  plea  was  self-defense, 
and  he  was  found  guilty  of  murder  in  the  second  degree.  The 
only  questions  reserved  on  the  trial  for  consideration  by  this 
court  are  exceptions  to  portions  of  the  general  charge  given 
by  the  court  to  the  jury,  and  the  refusal  of  the  court  to  give 
several  special  charges  requested  by  appellant. 

The  general  charge,  on  demand  of  appellant,  was  given  by 
the  court  in  writing.  We  have  examined  it  carefully  as  a 
whole,  and  find  it  to  be  a  fair,  clear,  and  correct  statement  of 
the  law,  and  to  cover  fully  every  phase  of  the  case  made  by 
the  testimony.  The  first  exception  is  to  that  portion  of  the 
charge  which  is  in  the  following  words:  "One  remark  of 
counsel,  in   addressing  you,  gentlemen,  might  mislead  you. 
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It  was  something  to  the  effect  that  you  are  above  this  court 
*'  and  the  eupreme  court  in  your  right  to  decide  this  case. 
The  statement,  gentlemen,  is  only  partially  correct.  So  far 
«s  determining  what  the  facts  are,  what  the  evidence  'shows, 
it  is  true;  for  you  are  the  sole  judges  of  the  facts,  and  in 
judging  them  you  are  above  and  beyond  every  other  tribunal, 
personage,  or  agency;  but,  so  far  as  determining  what  the 
liiw  is  which  is  to  be  applied  to  the  facts,  and  by  such  appli- 
•cation  a  true  verdict  to  be  reached,  the  statement  of  the  coun- 
€el  is  not  correct." 

The  bill  of  exceptions  recites  that  "one  of  defendant's  coun- 
sel stated  to  the  jury  that  they,  the  jury,  were  above  the  court 
And  the  supreme  court  in  their  right  to  decide  this  case." 
This  remark  should  not  have  been  made  by  counsel  without 
accompanying  it  with  such  an  explanation  as  the  court  gave, 
and  it  clearly  imposed  upon  the  court  the  duty  to  see  that 
the  jury  was  not  misled  or  improperly  influenced  by  it.  The 
mode  adopted  by  the  court  of  explaining  and  limiting  it  was 
proper,  and  the  distinction  drawn  by  the  court  between  the 
province  of  the  jury  and  that  of  the  court  is  in  accord  with 
the  law  of  this  state  and  amply  supported  by  authority:  Mar- 
<:i(s  V.  State,  89  Ala.  23;  Harrison  v.  State,  78  Ala.  5. 

The  second  exception  is  to  that  part  of  the  charge  in  which 
tlie  court,  after  laying  down  the  law  of  self-defense,  uses  the 
following  language:  "  In  the  system  [of  self-defense]  so  estab- 
lished, no  balm  or  protection  is  provided  for  wounded  pride 
or  honor  in  declining  combat  or  sense  of  shame  in  being  de- 
nounced as  cowardly.  Such  thoughts  are  trash  as  compared 
Avith  the  inestimable  right  to  live."  This  is  but  the  statement 
of  a  universally  recognized  doctrine  of  the  criminal  law,  and 
h;is,  in  substance,  frequently  been  declared  in  the  decisions 
■of  this  court:  3  Brickell's  Digest,  p.  219,  sees.  570  et  seq. 

The  poriion  of  the  charge  to  which  appellant's  third  excep- 
tion is  directed  asserts  a  correct  principle  of  law,  and  is  directly 
Applicable  to  the  testimony  in  the  case.  There  was  evidence 
tending  to  show  that  appellant  had  been  drinking  shortly 
i)efore  the  killing  occurred,  and  was  under  the  influence  of 
liquor  at  the  time,  but  not  sufficiently  so  as  to  incapacitate 
bini  for  knowing  what  he  was  doing.  In  a  preceding  portion 
of  the  general  charge  the  court  had  correctly  instructed  the 
jury  as  to  the  law  of  self-defense,  and  that  portion  of  the 
charge  to  which  this  exception  is  addressed  instructed  the  jury, 
in  effect,  that  if  the  defendant,  by  voluntarily  putting  himself 
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under  the  influence  of  liquor,  incapacitated  himself  for  taking^ 
such  a  view  of  the  situation  ®*  as  a  reasonably  prudent  man 
would  have  taken  under  the  circumstances,  and  in  conse- 
quence'thereof  he  acted  upon  an  exaggerated  or  unjustifiable- 
belief  as  to  the  necessity  for  taking  the  life  of  the  deceased  in 
defense  of  his  own,  such  belief  could  not  avail  him  as  a  de- 
fense to  the  charge  in  the  indictment.  This  is  unquestionably 
the  enunciation  of  a  sound  principle  of  law.  Justification  for 
taking  human  life  is  not  to  be  found  in  the  excited  or  tortured 
imaginings  of  men  whose  passions  are  inflamed  by  what  i» 
generally  recognized  as  itself  often  a  potent  incentive  to  crime. 
If  such  excuses  could  avail  in  the  courts  human  life  would, 
be  cheapened,  crime  encouraged,  and  the  safeguards  provided 
by  law  for  security  to  life  and  property  would  be  seriously 
impaired.  Drunkenness  on  the  part  of  the  accused  at  th» 
time  of  committing  the  homicide  may  have  the  eff'ect  of  re- 
ducing tlie  offense  from  murder  to  manslaughter  if  shown  to 
have  been  so  excessive  as  to  render  him  incapable  of  forming 
the  design  to  take  life;  but  there  is  no  principle  of  law  which 
authorizes  drunkenness  to  be  invoked  as  an  excuse  for  crime 
or  as  a  ground  for  enlarging  the  right  of  self-defense:  King  v» 
State,  90  Ala.  612;  Cleveland  v.  State,  86  Ala.  1;  Williams  v. 
State,  81  Ala.  1;  60  Am.  Rep.  133;  Fonville  v.  State,91  Ala.  39. 
The  fourth  exception  to  the  general  charge  covers  that  part 
thereof  which  announces  the  law  of  retreat  as  applicable  to 
the  facts  of  the  case.  The  intentional  killing  of  the  deceased 
by  the  defendant  with  a  deadly  weapon  was  shown  by  the 
uncontradicted  testimony  of  the  state,  and  the  burden  wa& 
thereupon  cast  on  the  defendant  not  only  to  show  a  pressing 
necessity,  actual  or  reasonably  apparent,  to  take  the  life  of 
deceased  in  self-defense,  but  the  onus  was  further  on  him  to 
show  that  he  could  not  have  safely  retreated  without  appar- 
ently increasing  his  peril.  The  inability  to  retreat  safely 
being  one  of  the  elements  of  fact  which  enters  into  and  creates 
the  necessity  to  kill,  the  defendant  must  prove  it  unless  it 
arises  out  of  the  evidence  produced  to  prove  the  homicide;, 
and  the  fact  that  retreat  would  not  place  him  in  less  peril  or 
on  better  vantage  ground  than  before  has  been  held  in  some 
cases  not  to  excuse  him  from  the  performance  of  that  duty. 
But  this  last  principle  is  not  to  be  extended  beyond  the  par- 
ticular cases  in  which  it  is  applied  and  cases  based  on  anal- 
ogous facts:  Slittv.  State,  91  Ala.  10;  24  Am.  St.  Rep.  853; 
Davis  V.  State,  92  Ala.  20;  Gibson  v.  State,  89  Ala.  121;  18 
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Am.  St.  Rep.  96;  Carter  v.  Stale,  82  Ala.  13;  Wills  v.  State,  7a 
Ala.  362;  Ingram  v.  State,  67  Ala.  67.  The  portion  of  the 
charge  challenged  by  this  exception  is  fully  as  favorable  to 
the  defendant  as  it  should  have  been,  and  probably  more  sa 
*''  than  it  might  have  been  under  the  proof  and  the  law  abovfr 
declared  as  applicable  to  the  facts  of  this  case. 

The  special  charge  numbered  four  requested  by  the  de- 
fendant instructs  the  jury  that  his  good  character,  alone,  if 
proved  to  the  satisfaction  of  the  jury,  might  raise  a  reason- 
able doubt  that  the  killing  was  done  by  defendant  with  &. 
criminal  intent.  This  was  tantamount  to  an  instruction  that 
the  good  character  of  the  defendant  would  alone  justify  hi& 
acquittal,  and  is,  therefore,  clearly  erroneous  as  a  proposition 
of  law.  The  correct  doctrine  is  that  proof  of  the  good  char- 
acter of  the  accused  is  admissible  in  all  criminal  cases,  not 
only  where  doubt  exists  on  the  other  proof,  but  also  to  gener- 
ate a  doubt;  but  such  proof  must  be  considered  by  the  jury 
in  connection  with  all  the  other  testimony  and  not  independ- 
entl}'  tliereof,  and  the  guilt  or  innocence  of  the  defendant  de- 
termined from  all  the  testimony:  Pate  v.  State,  94  Ala.  14; 
Johnson  v.  State,  94  Ala.  35;   Williams  v.  State,  52  Ala.  412. 

Charge  numbered  thirteen,  requested  by  the  defendant  and 
refused  by  the  court,  ignores  entirely  the  inquiry  whether  de- 
ceased made  any  hostile  demonstration  towards  defendant 
after  drawing  his  knife,  and  assumes  as  a  matter  of  law  that 
the  mere  drawing  of  a  knife  by  the  deceased,  in  a  hostil& 
manner,  created  an  impending,  imperious  necessity  for  the 
defendant  slaying  him  in  self-defense.  It  is  not  enough  that 
the  deceased  had  at  hand  the  means  for  effecting  a  deadly 
j)urpose  with  respect  to  the  defendant,  but  it  must  also  ap- 
pear by  some  act  or  demonstration  of  the  former  that  he  in- 
tended, at  the  time  of  the  killing,  to  carry  out  his  purpose,  or 
the  circumstances  must  be  such  as  to  create  a  reasonable  be- 
lief in  the  mind  of  the  slayer  that  it  was  necessary  to  deprive 
his  assailant  of  his  life  to  save  his  own,  or  his  body  from 
grievous  harm:  Rogers  v.  State,  62  Ala.  170;  Lewis  v.  State^ 
51  Ala.  1.  Taking  the  charge  as  a  whole,  the  jury  might 
have  found  every  fact  hypothesized  in  it  without  finding  that 
there  existed  any  necessity,  actual  or  apparent,  for  defendant 
to  take  the  life  of  the  deceased  at  the  time  he  fired  the  fatal 
sliot.  The  cliarge  is  obviously  copied  from  section  579  of  S 
Brickell's  Digest,  page  221,  but  overlooks  the  qualifying  refer- 
ence therein  to  the  next  preceding  section  relating  to  the  ele- 
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ment  of  impending  peril,  actual  or  apparent.  It  is  also 
erroneous,  because  it  assumes  as  matter  of  law  that  the  mere 
hostile  drawing  of  a  knife  by  the  deceased  made  it  necessary 
for  defendant  to  kill  him  in  self-defense,  instead  of  leaving 
that  question  to  the  jury. 

Charge  number  fourteeen  assumes  as  matter  of  law  that  on 
*®  the  facts  therein  postulated  the  defendant  could  not  have 
retreated  without  endangering  his  life.  It  was  an  inquiry 
for  the  jury  to  determine  on  all  the  proof  whether  the  defend- 
ant could  have  retreated  without  endangering  his  safety,  or 
increasing  his  peril,  and  not  a  matter  to  be  decided  by  the 
the  court.  It  may  further  be  said  of  this  charge  that  it  as- 
sumes the  defendant  was  assaulted  by  deceased  with  a  deadly 
•weapon,  or  a  knife  calculated  to  produce  death,  whereas  the 
testimony,  so  far  as  the  bill  of  exceptions  discloses,  fails  to 
«how  that  the  knife  was  a  deadly  weapon,  or  to  show  any 
description  whatever  of  the  knife. 

Charge  number  fifteen  is  the  substantial  embodiment  of  the 
two  charges  numbered,  respectively,  thirteen  and  fourteen, 
and  is,  therefore,  subject  to  the  infirmities  above  pointed  out 
to  each  of  these  charges. 

As  a  further  objection  to  all  three  of  the  charges  it  may  be 
added  that  they  are  each  and  all  framed  in  entire  disregard 
of  the  inquiry  as  to  the  degree  of  force  it  may  have  been 
necessary  for  defendant  to  employ  in  order  to  repel  the 
threatened  danger  he  claims  to  have  been  in  at  the  time  of 
«laying  the  deceased.  Self-defense,  it  has  been  said,  is  simply 
the  resistance  of  force  or  seriously  threatened  force,  actually 
impending  (or  reasonably  apparent)  by  force  sufficient  to  re- 
pel the  actual  (or  apparent)  danger  and  no  more.  If  it  goes 
beyond  this,  there  is  guilt  which  is  not  excusable  or  justifiable: 
Lewis  V.  State,  51  Ala.  1;  Hughey  v.  State,  47  Ala.  97.  As 
pertinent  to  all  three  of  the  charges,  it  may  be  said  that,  in 
order  to  justify  the  homicide,  the  defendant  must  have  been 
free  from  fault  himself  in  provoking  or  bringing  on  the  diffi- 
oulty,  and  must  not  have  entered  into  it  willingly,  and  there 
must  have  existed  at  the  time  of  the  killing  an  imperious 
necessity  to  kill  his  alleged  assailant,  or  such  an  appearance 
of  such  imperious,  impending  necessity  as  to  impress  the 
mind  of  a  reasonably  prudent  man  thaf^  such  necessity  did 
•exist;  and  he  should  have  used  ojily  such  force  as  was  neces- 
sary to  repel  the  actual,  or  reasonably  apparent,  danger,  and 
no  more,  and  tlie  circumstances  and  surroundings  must  have 
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been  such  that  he  could  not  have  retreated  or  declined  the 
combat  without  increasing  the  danger  to  which  he  was  thea 
in  fact  or  apparently  subjected. 

After  carefully  weighing  the  testimony  in  this  case,  and 
allowing  it  the  utmost  probative  force,  we  have  no  hesitancy 
in  saying  that  it  falls  far  short  of  meeting  the  conditions 
necessary  to  make  out  a  case  of  self-defense  according  to  the 
rules  and  authorities  referred  to  herein. 

®®  On  the  contrary,  taking  into  consideration  the  position 
of  tlie  deceased  in  the  wagon,  and  defendant's  position  when 
he  fired,  whether  on  his  mule,  as  the  state's  witnesses  testify, 
or  on  the  ground,  as  defendant  himself  states,  and  accepting 
the  defendant's  own  testimony  as  to  his  means  and  oppor- 
tunity for  avoiding,  without  danger  to  himself,  the  necessity 
of  slaying  the  deceased,  we  are  unable  to  reach  any  other 
conclusion  but  that  the  question  was  simply  narrowed  down 
to  the  choice,  on  defendant's  part,  of  murdering  the  deceased 
or  turning  loose  a  "  wild  and  skittish  mule,"  and  that  the  de- 
fendant elected  to  take  tlie  life  of  Wilder  and  hold  on  to  his 
mule.  He  must  now  abide  by  the  consequences  the  law  at- 
taches to  his  rash  and  wicked  act:  Squire  v.  State,  87  Ala. 
114. 

All  the  exceptions,  shown  by  the  record,  predicated  on  the 
law  of  self-defense  might  have  been  overruled,  on  his  own 
testimony. 

Charge  numbered  eighteen  is  abstract.  The  bill  of  excep- 
tions fails  to  disclose  any  testimony  to  which  it  can  be  re- 
ferred. It  is  also  erroneous,  because  it  invades  the  province 
of  the  jury.  It  is  altogether  with  the  jury  what  weight  they 
will  give  to  the  testimony  of  a  witness  who  is  shown  to  have 
made  contradictory  statements. 

We  have  carefully  considered  all  the  rulings  of  the  court 
to  which  exceptions  were  reserved,  as  well  as  the  entire  rec- 
ord, and  find  no  reversible  error.  The  judgment  and  sentence 
of  the  circuit  court  are  accordingly  affirmed. 

Affirmed.  

Homicide. —Intoxication  of  Accused  at  the  time  the  killing  took  plac» 
is  material  only  when  it  is  so  excessive  as  to  preclude  the  existence  of  malice, 
and  thereby  reduce  the  degree  of  the  liomicide:  Keenan  v.  Commonwealt/i,  44 
Pa.  St.  55;  84  Am.  Dec.  414;  Cleveland  v.  State,  86  Ala.  1;  Walker  v.  Slate, 
91  Ala.  76;  People  v.  Vincent,  95  Cal.  425;  Fonville  v.  State,  91  Ala.  1^9; 
CommonweaUh  v.  Cleary,  14S  Pa,  St.  26;  Wilkerson  v.  Commonwealth,  88  Ky. 
29;  Kinij  v.  Slate,  90  Ala.  612.  If  it  appears  that  the  defendant,  although 
intoxicated  at  the  time  of  the  homicide,  was  sober  enough  to  form  an  intent^ 
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«nd  to  (lelil)erate  and  premeditate  the  crime,  his  responsibility  is  the  sanift 
«s  if  he  had  been  perfectly  sober:  People  v.  Fish,  125  N.  Y.  136. 

Homicide — Self-defense — Duty  to  Retreat. — Burden  o»  Proot  is  on 
the  defendant  to  show  that  he  could  not  safely  retreat:  Oibson  v.  Slate,  89 
.Ala.  121;  18  Am.  St.  Rep.  96;  Stitt  v.  Slate,  91  Ala.  10;  24  Am.  St.  Rep.  853. 

Homicide. — Evidence  of  Good  Character  op  Accused  Is  Always  Ad- 
wiasiBLE:  Gibson  v.  Stale,  89  Ala.  121;  18  Am.  St.  Rep.  96;  and  if,  in  con- 
nection with  the  rest  of  the  evidence,  it  is  sufficient  to  raise  a  reasonable 
doubt  as  to  his  guilt,  it  is  the  duty  of  the  jury  to  acquit  him:  Commonioealth 
V.  Cleai-y,  135  Pa.  St.  64;  Klehn  v.  Territoi-y,  1  Wash.  584.  But  on  the  issue 
of  the  defendant's  reputation  for  peace,  evidence  of  particular  acts  is  incom- 
petent: Kearney  v.  Slate,  68  Miss.  233. 

Homicide — Hostile  Demonstrations  by  Accused. — To  justify  homicide, 
on  the  ground  of  self-defense,  it  is  not  enough  that  the  deceased  had  the 
means  at  hand  of  effecting  a  deadly  purpose,  unless  the  evidence  shows 
some  act  or  demonstration  to  carry  it  out:  Harrison  v.  State,  24  Ala.  67;  60 
Am.  Dec.  450;  State  v.  Jackson,  44  La.  Ann.  160. 

Homicide. — Self-defense,  What  Constitutes,  a  Question  for  thb 
JuKY:  North  v.  People,  139  111.  81.  It  is  not  enough  that  the  party  assailed 
«hould  believe,  but  the  circumstances  must  be  such  that  a  jury  can  say  that 
he  had  reasonable  grounds  to  believe,  himself  to  be  in  danger:  Slate  v.  Thomp- 
son, 9  Iowa,  188;  74  Am.  Dec.  342;  Wesley  v.  Stale,  37  Miss.  327;  76  Am. 
Dec.  62. 

Witnesses,  Credibility  of,  a  Question  for  the  Jury:  Baker  v.  Toung, 
44  111.  42;  92  Am.  Dec.  149;  WhUe  v.  Fox,  1  Bibb,  369;  4  Am.  Dec.  643; 
Flemming  v.  Marine  In^.  Co.,  4  Whart.  59;  33  Am.  Dec.  33;  Taylor  v.  Kelly, 
31  Ala.  59;  68  Am.  Dec.  150;  and  note  to  Sliai-p  r.  StaU,  14  Am.  St.  Rep. 
44-46. 
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Accounts,  Jurisdiction  of  Equity. — Where  the  accounts  to  be  examined 
and  stated  are  on  one  side  only,  a  court  of  equity  will  not  assume  juris- 
diction of  a  b:n  for  an  accounting,  unless  the  accounts  are  so  complicated 
as  to  require  the  aid  of  equity  to  adjust  them,  or  a  discovery  is  prayed 
for  and  facts  are  alleged  which  show  the  necessity  for  such  discovery. 

Manufact'oring  Corporations,  Electric  Companies  Deemed  to  bb. — A 
corporation  engaged  in  generating,  storing,  transmitting,  and  selling 
electricity  is  a  manufacturing  corporation  within  the  purview  of  the 
section  of  the  Alabama  code  (1565)  which  authorizes  the  consolidation 
of  corporations  of  that  character. 

Bill  in  equity  for  an  accounting.  The  complainant  cor- 
poration had  consolidated  with  the  Merchants'  Electric  Light 
and  Power  Company,  of  whioh  the  defendant  had  been  the 
tren surer  and  general  manager  before  the  consolidation  took 
place.  Tlie  defendant's  grounds  of  demurrer,  referred  to  in 
the  opinion  of  the  court,  were  as  follows:  "  1.  Said  bill  of 
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complaint  shows  on  its  face  that  the  complainant  has  no  right 
to  maintain  this  suit;  2.  Said  bill  fails  to  show  that  the  orig- 
inal Edison  Electric  Illuminating  Company,  a  body  corporate, 
and  the  Merchants'  Electric  Light  and  Power  Company,  a 
body  corporate,  were  ever  lawfully  consolidated;  3.  Said  bill, 
in  stating  that  the  statutes  in  reference  to  the  consolidation 
of  said  companies  have  been  in  all  things  strictly  complied 
witli,  is  not  a  statement  of  facts,  but  merely  a  conclusion  of 
the  pleaders;  4.  Said  bill  fails  to  present  such  case  of  entan- 
glement or  complication  in  the  account  kept  by  defendant  as 
•would  give  the  court  jurisdiction;  5.  Said  bill  fails  to  show 
any  mutuality  in  the  account  sought  to  be  taken;  6.  Said 
bill  shows  on  its  face  that  if  the  complainant  is  entitled  to 
the  three  thousand  dollars  alleged  to  have  been  appropriated 
by  defendant,  its  remedy  for  recovery  thereof  is  at  law,  and 
not  in  equity;  7.  Said  bill  fails  to  allege  facts  showing  that 
any  discovery  is  needed  in  this  cause;  8.  Said  bill  fails  to 
allege,  in  clear  and  distinct  terms,  any  reason  for  the  inter- 
position of  a  court  of  equity  to  establish  any  claim  complain- 
ant may  have  against  the  defendant;  9.  The  bill  shows  on 
its  face  that  complainant  has  a  clear  and  adequate  remedy 
at  law;  10.  It  is  not  alleged  in  said  bill  that  the  answer  of 
the  defendant  is  essential  for  complainant  to  ascertain  the 
true  account  between  plaintiflF  and  defendant,  and  that  the 
defendant  is  capable  of  making  the  discovery  needed."  The 
defendant  appealed  from  the  decree  overruling  the  demurrer. 

Lnne  and  White,  for  the  appellant. 

James  H.  Little,  for  the  respondent. 

**''  Stone,  C.  J.  Courts  of  equity  have,  for  a  long  time, 
exercised  a  general  jurisdiction  in  cases  of  mutital  accounts 
founded  in  privity,  upon  the  ground  of  the  inadequacy  of  the 
remedy  afforded  by  the  common  law.  And  this  equitable 
interposition  has  been  extended  until  equity  will  now  enter- 
tain suits  for  accounts  in  matters  which  were  formerly  only 
cognizable  at  law.  The  ancient  common-law  action  of  ac- 
count being  so  imperfect  in  its  processes,  and  so  inadequate 
in  its  remedies,  jurisdiction  in  such  matters  was  originally 
given  to  equity,  for  the  reason  that  the  common-law  courts 
could  not  give  any  remedy  at  all,  or  the  remedy  was  not  as 
complete  as  that  furnished  by  the  chancery  court.  As  courts 
of  equity  now  eritertain  concurrent  jurisdiction  with  the  courts 
of  law,  in  matters  of  accounts,  a  decision  as  to  tlie  proper 


96  Beggs  v.  Edison  Electric  etc.  Co.     [Alabama, 

tribunal  must  be  governed  by  considerations  of  convenience 
and  adequacy;  and  this  is  determined  by  the  facts  pertain- 
ing to  each  individual  cause  of  action,  and  the  relief  sought : 
1  Story's  Equity  Jurisprudence,  sec.  457. 

As  said  above,  where  the  accounts  are  mutual,  and  founded 
in  privity,  the  jurisdiction  of  equity  is  undoubted.  But  where 
the  accounts  to  be  examined  and  stated  are  on  one  side  only^ 
the  allegations  of  the  bill  must  show  the  existence  of  certain 
conditions  which  are  prerequisite  to  the  exercise  of  equitable 
jurisdiction.  There  must  either  be  so  great  a  complication  in 
the  matters  of  account  that  a  common-law  court  is  unable  to 
ferret  them  out,  or  there  must  be  the  *®®  allegations  of  such 
facts  as  show  the  necessity  for  a  discovery,  and  this  discovery 
must  be  prayed  for.  The  reason  for  this  rule  is  evident^ 
For,  in  going  into  courts  of  equity,  one  is  met  at  the  thres- 
hold with  the  inquiry,  can  complete  and  adequate  remedy  be 
obtained  in  a  court  of  law?  If  this  question  be  answered  in 
the  affirmative,  the  litigant  must  retrace  his  steps,  unless  the 
allegations  of  his  bill  show  that  the  matters  involved  come 
within  the  exclusive  jurisdiction  of  equity. 

The  object  of  the  present  bill,  as  gathered  from  its  alle- 
gations and  the  prayer,  is  the  stating  of  an  account  between 
the  complainant  corporation  and  the  defendant,  and  the  ob- 
taining of  a  decree  against  the  defendant  for  three  thousand 
dollars,  which  is  alleged  to  have  been  obtained  by  the  de- 
fendant through  fraud.  There  are  general  allegations  in  the 
bill  of  complication  in  the  accounts  between  the  defendant 
and  the  Merchants'  Electric  Light  and  Power  Company,  with 
which  company  complainant  consolidated  before  the  filing 
of  the  present  bill.  But  there  is  no  such  particularity  in 
these  allegations  as  show  in  what  way,  and  in  reference  to 
what  matters,  the  accounts  between  the  defendant  and  the 
company  are  complicated.  There  is  no  prayer  for  a  discov- 
ery, nor  does  the  frame  of  the  bill  disclose  that  a  discovery 
is  necessary. 

It  is  now  the  settled  doctrine  of  equity  jurisprudence,  that 
when  the  accounts  to  be  examined  are  on  one  side  only, 
great  complication  ought  to  exist  in  the  accounts,  or  a  dis- 
covery should  be  required,  in  order  to  induce  a  court  of  chan- 
cery to  exercise  jurisdiction.  As  is  said  by  Mr,  Story,  "In 
such  a  case,  if  no  discovery  is  asked  or  required  by  tho 
frame  of  the  bill,  the  jurisdiction  will  not  be  maintainable. 
....  For  in  such  case  there  is  not  only  a  complete  remedy 
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at  law,  but  there  is  nothing  requiring  the  peculiar  aid  of 
equity  to  ascertain  or  adjust  the  claim:  1  Story's  Equity 
Jurisprudence,  sec.  458.  In  Fowle  v.  Lawrason,  5  Pet.  495, 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
said:  "  In  all  cases  in  which  the  action  of  account  would  be  the 
proper  remedy  at  law,  and  in  all  cases  where  a  trustee  is  a 
party,  the  jurisdiction  of  a  court  of  equity  is  undoubted.  It 
is  the  proper  tribunal.  And  in  transactions  not  of  this  pecu- 
liar character,  great  complication  ought  to  exist  in  the  ac- 
counts, and  some  difficulty  should  be  interposed,  or  some 
discovery  should  be  required,  in  order  to  induce  a  court  of 
chancery  to  exercise  jurisdiction."  It  was  said  in  Knotts  v. 
Tarver,  8  Ala.  743,  a  leading  case  on  this  subject,  "that  it  is 
not  sufficient  to  give  a  court  of  equity  jurisdiction  that  an 
account  ***  exists  between  the  parties,  or  that  fraud  has 
been  practiced;  but  there  must  be  a  discovery  wanted  in  aid 
of  the  account,  or  to  disclose  the  fraud,  or  the  accounts  must 
be  so  complicated  as  to  require  the  aid  of  a  court  of  chancery 
to  adjust  them;  otherwise,  there  is  a  complete  remedy  at 
law."  In  cases  where  a  discovery  is  not  prayed  for,  the  com- 
plication must  be  so  alleged  in  the  bill  as  to  show  on  its  face 
the  inadequacy  of  a  remedy  at  law.  The  rule  stated  by  Lord 
Cottenham  is:  "Where  the  case  is  so  complicated,  or  where 
there  are  other  circumstances  where  a  remedy  at  law  will 
not  give  adequate  relief,  then  a  court  of  equity  assumes  juris- 
diction": Foley  V.  Hill,  2  H.  L.  Cas.  28.  These  complica- 
tions must  be  substantial  and  material.  The  fact  that  the 
bill  happens  to  contain  a  general,  vague  charge  that  there  are 
voluminous  and  intricate  accounts  between  the  parties,  and 
this  general  allegation  is  inserted  merely  as  a  predicate  for 
the  purpose  of  bringing  the  case  within  the  jurisdiction  of 
a  court  of  equity,  the  court  will  not  entertain  the  bill,  if  de- 
murred to  for  want  of  equity.  This  rule  was  clearly  laid 
down  by  Lord  Langsdale  in  Darthez  v.  Clemens,  6  Beav.  165, 
and  has  been  followed  ever  since:  Kirkman  v.  Vanlier,  7  Ala. 
217;  Knotts  v.  Tarver,  8  Ala.  744;  Dickinson  v.  Lewis,  34  Ala. 
638;  State  v.  Bradshaw,  60  Ala.  239;  County  of  Dallas  v. 
Timherlake,  54  Ala.  403;   Lott  v.  Mobile  Co.,  79  Ala.  69. 

Under  the  principles  above  announced,  the  chancellor 
should  have  sustained  the  first,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  tenth  grounds  of  demurrer. 

The  other  question  sought  to  be  raised  by  the  demurrer 
was,  whether  the  Edison  Electric  Illuminating  Company  and 
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the  Merchants'  Electric  Light  and  Power  Company  were  such 
corporations  as  were  authorized  to  be  consolidated  under  the 
statute.  Section  1565  of  the  code  of  1886  declares  that  "any 
two  or  more  mining,  quarrying,  or  manufacturing  corpora- 
tions may  unite  or  consolidate  their  capital  stock,  property, 
and  business,  in  the  manner  hereinafter  provided."  The 
direct  question  involved  is,  whether  electric-light  companies 
are  manufacturing  corporations,  and  as  such  are  authorized 
by  the  statute  to  consolidate.  In  view  of  the  rapid  develop- 
ment of  electricity  as  a  motive  power,  and  considering  the 
many  phases  in  which  questions  pertaining  to  this  power 
arise,  we  do  not  deem  it  amiss  to  decide  the  question  now 
presented. 

The  word  "manufacture"  means  the  making  of  any  thing  by 
hand  or  artifice:  Louisville  etc.  F.  R.  Co.  v.  Fulgham,  91  Ala. 
655.  Mr.  Worcester's  Dictionary  defines  manufacture  as  "the 
process  '®®  of  making  anything  by  art,  or  of  reducing  mate- 
rials into  a  form  fit  for  use  by  the  hand  or  by  machinery." 
The  definition  that  the  word  is  given  by  the  Century  Diction- 
ary is  as  follows:  "The  production  of  articles  for  use  from 
raw  or  prepared  materials,  by  giving  these  materials  new 
forms,  qualities,  properties,  or  combinations,  whether  by  hand 
labor  or  by  machinery."  According  to  the  above  definitions 
of  the  word  "manufacture"  we  are  constrained  to  consider 
and  declare  an  electric-light  company  a  manufacturing  cor- 
poration to  all  intents  and  purposes.  It  is  no  answer  to  this 
argument  to  say,  that  electricity  exists  in  a  state  in  nature, 
and  that  a  corporation  engaged  in  the  electric-light  business 
collects  or  gathers  such  electricity.  This  does  not  fully  or 
exactly  express  the  process  by  which  such  corporations  are 
able  to  make,  sell,  and  deliver  something  useful  and  valuable. 
The  electricity  that  exists  in  nature  is  of  a  very  different 
quality  from  that  produced  by  means  of  machinery.  The 
business  in  which  an  electric-light  company  is  engaged  makes 
it  necessary  to  invest  large  capital  in  the  plant.  Then  there 
is  purchased  and  consumed  coal  and  other  materials  to  pro- 
<luce  steam  in  order  to  furnish  the  power  for  the  operation  of 
the  machinery.  Then  there  is  supplied  and  operated  a  com- 
plicated system  of  machinery,  like  that  commonly  used  in 
manufacturing  establishments,  such  as  boilers,  engines,  dy- 
namos, shaftings,  beltings,  etc.;  and  then,  by  means  of  wires, 
cables,  and  lamps,  the  mysterious  power  generated  by  the 
machinery  used  from  the  materials  furnished  is  transmitted, 
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and  lights  the  streets  and  private  houses.  But  the  electric 
currents  that  produce  these  results  cannot  be  said  to  be  "the 
free  gift  of  nature,  gathered  from  the  air  or  the  clouds."  It 
is  the  produce  of  capital  and  labor,  and  in  this  respect  cannot 
be  distinguished  from  ordinary  manufacturing  operations. 
The  collection,  storage,  preparation  for  market,  and  the  trans- 
portation of  ice  as  found  in  nature,  is  not  manufacturing;  but 
the  production  of  ice  by  artificial  means  is:  People  v.  Knicker- 
bocker Ice  Co.,  99  N.  Y.  181.  As  well  say  that  a  gas  company, 
organized  under  the  corporation  laws,  is  not  rf  manufacturing 
corporation,  because  both  gas  and  the  electricity  generated 
are  the  result  of  artifice.  Their  purpose  is  the  same,  and 
their  transmission  is  in  a  similar  manner — the  one  by  pipes, 
and  the  other  by  wires.  It  has  been  expressly  decided  that 
a  gas  company  is  a  manufacturing  corporation:  Nassau  O.  L. 
Co.  V.  Brooklyn,  89  N.  Y.  409. 

When  it  is  attempted  to  establish  the  proposition,  that  the 
gas  which  lights  one  room  is  a  manufactured  product,  and 
the  electricity  which  lights  another  is  not,  one  is  obliged 
^"*  to  rely  more  on  the  definition  of  terms,  and  the  distinc- 
tions of  scientists,  than  the  actual,  practical  processes  and 
productions  by  means  of  which  results  in  all  respects,  or  at 
least  substantially,  the  same  are  produced.  When  we  take 
into  consideration  that  the  electricity  now  used  and  sup- 
plied in  the  ordinary  business  of  life  is  essentially  the  product 
of  skill  and  labor,  we  can  find  no  difliculty  in  reaching  the 
conclusion  that  a  corporation  engaged  in  generating,  storing, 
transmitting,  and  selling  such  electricity  is  a  manufacturing 
corporation.  In  reaching  this  conclusion  we  are  not  without 
precedent.  The  ver}'  point  we  have  in  hand  was  ably  consid* 
ered  in  the  case  of  the  People  v.  Wemple,  129  N.-Y.  543.  In 
that  case  the  court  of  appeals  of  New  York  were  unanimous 
in  the  opinion  that  the  electric  light  company  was  a  manu- 
facturing corporation. 

The  city  court  judge  did  not  err  in  overruling  the  second 
and  third  grounds  of  demurrer. 

Reversed  and  remanded. 

Accounts,  Equity  Will  Ashumb  Jurisdiction  of,  When.— The  fact 
that  an  equitable  claim  or  trust  is  involved  is  suflScient  to  give  a  court  of 
equity  jurisdiction  of  a  suit  for  an  accounting:  Penn  v.  Ingles,  82  Va.  65; 
Paul  V.  Land,  15  Or.  442;  Petrie  v.  Torrent,  88  Mich.  43.  The  same  result 
follows,  where  the  bill  seeks  a  discovery,  and  the  discovery  is  made  by  the 
answers,  although  the  case  is  otherwise  a  proper  one  for  a  ooart  of  kw: 
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Sanhoiti  v.  Kittredge,  20  Vt.  632;  50  Am.  Dec.  58.  But  jurisdiction  will  not 
be  assumed  of  a  case  in  which  there  are  neither  any  mutual  accounts  to  ba- 
adjusted,  nor  any  discovery  wanted  in  aid  of  the  plaintiff's  account,  nor  any 
equitable  claims  or  trusts  involved,  nor  any  special  intricacy  in  the  accountt 
Upton  r.  Paxton,  72  Iowa,  295. 


Boyd  v.  Jones. 

•  [96  Alabama,  805.] 

Dbbtob  akd  Creditor — Application  of  Payments  Between  Mort> 
OAQOR  AND  MoRTQAQEE. — A  mortgagee,  in  the  absence  of  an  agree< 
ment  with  the  mortgagor,  is  bound  to  apply  moneys  realized  from  th» 
sales  of  property  covered  by  the  mortgage  to  the  mortgage  debt.  The 
burden  of  proving  that  the  mortgagor  consented  that  such  money* 
should  be  applied  to  any  other  debt  rests  upon  the  mortgagee. 

Trial— Charge  Coveking  Only  Part  of  the  Evidence,  When  Erro< 
NEOUS. — A  charge  which  ignores  any  material,  conflicting,  or  qualifying 
evidence,  or  a  material  fact  which  is  the  legitimate  inference  of  other 
proven  facts,  is  misleading  and  erroneous. 

Mortgages — Stipulation  for  Attobneys'  Fees  if  Suit  Is  Brought^ 
Effect  of. — The  mere  bringing  of  a  suit  on  a  mortgage  contract  does 
not,  without  further  proof,  authorize  the  recovery  of  attorneys'  fees 
which  the  mortgagor  has  stipulated  to  pay  in  the  event  of  the  claims 
being  placed  in  the  hands  of  an  attorney  for  collection.  Such  fees  can- 
not be  recovered  if  the  debt  is  paid  before  suit  is  brought. 

Action  brought  to  recover  twenty-five  hundred  dollars 
"due  by  bond  executed  by  the  defendants  on  the  twenty- 
seventh  day  of  May,  1889,  with  interest  thereon,"  and  "rea- 
sonable attorneys'  fees,  as  per  contract  executed  with  and  as 
part  of  the  contract  and  note"  upon  which  the  suit  is  founded; 
allowance  being  made  in  the  complaint  for  two  credits 
amounting  to  twelve  hundred  and  nineteen  dollars.  Th» 
contemporaneous  agreement  referred  to  in  the  opinion  con- 
tained the  following  provision :  "  We  further  agree  that  should 
this  obligation  not  be  performed  by  us,  and  should  the  same 
A.  Boyd  &  Co.,  upon  such  default,  place  the  same  and  the 
note  hereinabove  mentioned,  one  or  both,  in  the  hands  of  an 
attorney  for  collection,  we  will  pay  the  reasonable  charges  of 
Bucli  attorney  for  such  services."  The  plaintiffs  excepted  to  the 
following  portion  of  the  general  charge  of  the  court:  "  I  charge 
you  that  under  the  terms  of  the  written  contract  in  evidence 
the  plaintiffs  were  bound,  and  it  was  their  duty,  to  apply 
the  proceeds  of  the  cotton  shipped  to  them  by  defendants, 
in  the  first  instance,  to  the  payment  and  discharge  of  the 
storage  and  two  and   a  half  per  cent  commissions,  and  so- 
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uiuch  of  the  remainder  of  the  proceeds  from  said  proceeds 
-of  the  sale  of  cotton  as  would  pay  said  note  and  interest 
thereon  to  the  bond  or  note  sued  on  in  this  case.  And  if  the 
jury  believe  from  the  evidence  that  defendants  had  shipped 
enough  cotton  to  plain tifiFs,  which,  when  sold,  amounted  to 
enough  to  pay  said  storage  and  commissions,  and  also  the 
note  and  interest  thereon,  then  it  was  their  duty  to  apply  the 
proceeds  arising  from  sale  of  said  cotton  to  the  payment  of 
€aid  storage  and  commissions  and  note  sued  on  and  interest, 
unless  said  contract  had  been  changed  or  altered;  and  the 
burden  was  upon  plaintiffs  to  show  such  change  or  altera- 
tion." The  following  charges  were  also  given  at  the  request 
of  the  defendants,  and  excepted  to  by  the  plaintiflFs:  "6.  I 
charge  you,  gentlemen  of  the  jury,  that  the  written  contract 
in  evidence  between  the  parties  to  this  cause  provides  that 
the  cotton  was  to  be  placed  as  a  credit  upon  the  note,  and 
unless  A.  Boyd  &  Co.  have  shown  by  a  preponderance  of  evi- 
dence that  said  written  contract  was  afterwards  changed  by 
jreement  between  the  parties,  then  you  will  find  for  defend- 
its,  Jones  and  Pope,  if  you  find  enough  cotton  was  delivered 
pay  the  debt."  "  7.  If  the  jury  find  from  the  evidence 
lat  Jones  and  Pope,  and  A.  Boyd  &  Co.  entered  into  a  writ- 
3n  agreement  to  the  effect  that  Jones  and  Pope  were  to  ship 
Botton  to  A.  Boyd  &  Co.,  and  that  said  cotton  was  to  be 
credited  on  the  note,  and  that  Jones  and  Pope  did  ship,  in 
)ursuance  of  said  agreement,  cotton  to  the  amount  of  thirty- 
)four  hundred  dollars  to  said  A.  Boyd  &  Co.,  then  it  is  your 
^i-duty  to  find  that  said  note  sued  on  is  paid,  unless  you  find 
cr^fni'ther  from  the  evidence  that  Jones  and  Pope  agreed  for  the 
■credits  for  the  cotton  to  be  placed  upon  the  account  instead 
of  the  note."  "8.  If  the  jury  find  from  the  evidence  that 
Jones  and  Pope  mailed  a  letter  in  October,  1888,  to  A.  Boyd 
•&  Co.,  directing  them  to  place  the  cotton  as  a  credit  upon  the 
note  until  paid,  and  that  A.  Boyd  &  Co.  received  said  letter, 
then,  if  you  find  that  a  sufficient  quantity  of  cotton  was 
shipped  to  pay  said  note,  and  received  by  said  A.  Boyd  &  Co., 
■you  will  find  for  the  defendants,  Jones  and  Pope."  Excep- 
tion was  also  taken  by  the  plaintiffs  to  the  refusal  of  the 
-court  to  instruct  the  jury  as  follows:  "When  the  evidence 
leaves  a  disputed  question  of  fact  in  a  state  of  doubt  and 
uncertainty,  the  fact  cannot  be  regarded  as  established,  and 
the  issue  must  be  found  against  the  party  on  whom  the  bur- 
den or  onus  of  proof  rests.     And  the  ohms  of  proof  in  thia 


^ 


102  Boyd  v.  Jones.  [Alabama, 

case  as  to  the  question  of  the  application  of  payments  is  on 
the  defendants."  The  defendants  had  judgment,  and  the 
plaintiffs  appealed. 

McGuire  and  Collier, Nesmith  and  Sanfordyiox  the  appellants* 

Waits  and  Son,  for  the  respondents. 

••''  Coleman,  J.  The  action  was  instituted  by  appellant* 
to  recover  a  balance  due  upon  the  written  obligation  of  the^ 
defendants  for  the  payment  of  twenty-five  hundred  dollars^ 
and  also  for  the  recovery  of  reasonable  attorneys'  fees,  stipu- 
lated for  in  contemporaneous  agreement,  made  to  secure  the 
payn)ent  of  the  note  or  obligation.  By  the  terms  of  the  agree* 
ment,  the  defendants  contracted  to  ship  two  hundred  and 
fifty  bales  of  cotton  to  plaintiff's  at  Memphis,  Tennessee,  to 
be  stored  and  sold  on  their  account,  and  the  proceeds  to  be 
applied  in  payment  of  "the  storage  which  may  be  due  on 
said  cotton,  and  two  and  one-half  per  cent  on  the  amount  of 
such  sales  for  commission  for  selling  said  cotton,  and  then  to- 
apply  the  proceeds  pf  so  much  of  said  cotton  as  may  be  de- 
livered by  us  to  the  amount  hereinabove  specified,"  etc.  The 
amount  above  specified  was  that  contained  in  the  note,  and 
to  recover  which  the  present  suit  was  instituted.  It  was- 
further  stipulated  that,  upon  failure  to  ship  two  hundred  and 
fifty  bales  of  cotton,  the  defendants  were  to  pay  as  "stipu- 
lated damages,"  one  dollar  and  twenty-five  cents  per  bale. 
The  payment  of  the  note  was  further  secured  by  the  transfer 
of  collaterals.  The  evidence  shows  that  only  seventy-two- 
bales  were  shipped  to  plaintiffs  under  this  agreement.  It 
further  shows  that  the  defendants  became  largely  indebted  to- 
plaintiffs  for  shipment  of  goods,  payment  of  drafts  drawn  by 
defendants,  and  remittances  of  money,  in  excess  of  the  twenty- 
five  hundred  dollars  evidenced  by  the  note.  The  defendants- 
were  charged  for  the  deficiency  in  the  shipment  of  the  cottoa 
at  one  dollar  and  twenty-five  cents  per  ****  bale,  as  stipulated- 
by  the  parties.  The  plaintiff's  sold  the  cotton  received,  and 
applied  the  proceeds,  first,  to  the  payment  of  the  open  unse- 
cured account,  and  the  balance,  after  paying  the  unsecured 
indebtedness,  was  credited  upon  the  note.  The  main  ques- 
tion of  contention  was,  whether  the  plaintiffs  had  the  right  to 
make  such  application  of  payments,  and  the  errors  assigned 
are  upon  the  correctness  of  the  charges  given  by  the  court  to- 
the  jury,  upon  the  facts  in  evidence  bearing  upon  this  question^ 
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The  law  is,  "a  mortgagee,  in  the  absence  of  an  agreement 
with  the  mortgagor,  is  bound  to  apply  moneys  realized  from 
the  sales  of  property  covered  by  the  mortgage  to  the  mort- 
gage debt ;  but,  as  between  the  mortgagor  and  mortgagee, 
such  moneys  may,  by  the  consent  of  the  mortgagor,  be  ap- 
plied to  the  payment  of  an  unsecured  debt."  The  consent  of 
the  mortgagor  in  such  case  becomes  a  material  question: 
Taylor  v.  Cockrell,  80  Ala.  236;  Strickland  v.  Hardie,  82  Ala. 
414;  Mahan  v.  Smitherman,  71  Ala.  563;  Darden  v.  Gerson, 
91  Ala.  324;  Levystein  v.  Whitman,  59  Ala.  345.  The  burden 
rests  upon  the  mortgagee  to  show  that  the  mortgagor  has  con- 
sented that  the  proceeds  of  the  payment  covered  by  the  mort- 
gage might  be  applied  in  payment  of  any  other  debt  than 
that  secured  by  tlie  mortgage.  A  mortgagor,  if  he  sees 
proper,  may  consent  to  adopt  or  ratify  an  unauthorized  ap- 
plication of  payment  made  by  his  mortgagee  creditor  of 
the  proceeds  of  mortgaged  property  to  an  unsecured  debt. 
Whether  the  mortgagor  has  consented  to  either  is  a  question 
of  fact  to  be  determined  by  the  jury,  and  the  burden  is  upon 
the  mortgagee,  in  either  case,  to  reasonably  satisfy  the  jury  of 
such  consent  or  ratification. 

We  think  the  oral  charge  given  by  the  court  to  which  ex- 
ception was  taken  is  strictly  in  accord  with  these  well-estab- 
lished principles.  As  the  uncontradicted  evidence  shows 
that  the  proceeds  of  the  cotton  amounted  to  more  than  suffi- 
cient to  pay  the  storage  and  two  and  one-half  per  cent  com- 
missions and  the  note,  we  n)ight  consider  the  giving  of  the 
two  charges,  Nos.  6  and  7,  at  tlie  request  of  the  defendants, 
as  error  without  injury;  but,  as  the  case  must  be  reversed 
upon  other  grounds,  we  call  attention  to  the  fact  that  the 
contract  does  not  provide,  as  asserted  in  tlie  charges,  for  the 
application  of  the  proceeds  of  the  cotton,  in  the  first  instance, 
to  the  payment  of  the  note,  but  only  after  the  payment  of 
storage  and  commissions. 

Charge  numbered  eight  (8),  given  at  the  request  of  the  de- 
fendants, is  clearly  erroneous.  Under  this  charge,  the  jury 
were  required  to  find  for  the  defendants,  if  defendants  at  any 
*"*  time  in  October,  1889,  wrote  a  letter  to  plaintiffs  direct- 
ing them  to  place  the  proceeds  of  the  cotton  on  the  note,  al- 
though the  jury  may  have  been  reasonably  satisfied  from 
other  evidence  in  the  case,  that  prior  or  subsequent  to  that 
time  the  defendants  did  consent  that  the  proceeds  of  cotton 
might  be  applied  to  the  unsecured  debt. 
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We  cannot  say  there  is  no  evidence  in  the  record  from 
which  the  jury  would  be  authorized  to  draw  such  a  conclu- 
sion. There  were  other  letters  written  during  the  same 
month  by  defendants  to  plaintiffs  advising  them  of  the  ship- 
ments of  cotton,  and  in  the  same  letter  advising  plaintiffs 
that  defendants  were  drawing  on  them  for  certain  sums  or 
money,  and  asking  for  remittances  in  cash.  There  is  other 
evidence  tending  to  show  that  plaintiffs  rendered  statements 
of  accounts  to  defendants,  in  which  the  proceeds  of  the  cotton 
had  been  credited  to  the  open  account,  and  that  defendants 
said  the  statements  and  credits  as  thereon  entered  were  cor- 
rect, and  payments  properly  made.  Charge  No.  8  ignores 
all  the  evidence  offered  by  plaintiffs  to  show  the  consent  of 
the  defendants  to  the  payments  as  applied  by  plaintiffs.  A 
charge  which  ignores  any  material  conflicting  or  qualifying 
evidence,  or  a  material  fact  which  is  the  legitimate  inference 
of  other  proven  facts,  is  necessarily  misleading  and  erro- 
neously faulty:  Ramsey  v.  State,  91  Ala.  29;  Thomas  v.  State^ 
91  Ala.  59;  White  v.  Craft,  91  Ala.  142;  Fariss  v.  State,  85 
Ala.  1;   Thompson  v.  Duncan,  76  Ala.  334. 

There  was  no  error  in  refusing  the  charge  requested  by 
plaintiffs.  It  placed  the  burden  upon  the  defendants  to  show 
tliat  the  payments  as  applied  were  not  properly  applied.  If 
the  proceeds  of  the  mortgaged  property  were  applied  to  unse- 
cured debts,  the  burden  was  upon  the  mortgagee  to  show  con- 
sent or  ratification  by  the  mortgagor. 

The  provision  in  regard  to  the  payment  of  the  counsel  fees, 
and  also  for  the  payment  of  reasonable  storage  of  cotton,  is 
not  an  unreasonable  or  illegal  stipulation:  Harmon  v.  Leh- 
man,  85  Ala.  379.  The  mere  bringing  of  the  suit  does  not, 
without  other  proof,  authorize  a  recovery  of  reasonable  coun- 
sel fees.  If  plaintiffs'  debt  was  paid  before  the  bringing  of 
the  suit  there  can  be  no  recovery  for  attorneys'  fees,  under 
tlie  stipulations  in  the  mortgage  contract. 

For  the  error  in  giving  charge  No.  8  the  case  must  be  re- 
versed and  tl)e  cause  remanded. 

Reversed  and  remanded. 

Debtor  and  Crkditor. — Applioation  of  Patmbnts:  See,  generally,  notei 
to  Brady  v.  Hill,  13  Am.  Dec.  505,  506;  Barker  v.  Conrad,  14  Am,  Dec.  695; 
Pickering  v.  Day,  95  Am.  Dec.  313.  A  creditor  holding  secured  and  unae* 
cured  notes  may  apply  a  payment  to  one  of  the  unsecured  notes:  Wood  v. 
Callaghan,  61  Mich.  402;  1  Am.  St.  Rep.  597;  the  general  rule  being  that  a 
creditor  receiving  payments  from  his  debtor,  without  any  direction  as  to  their 
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application,  may  appropriate  them  to  any  legal  debt  which  he  holds  against 
the  debtor:  Blake  v.  Sawyer,  83  Me.  129;  23  Am.  St.  Rep.  762;  Henry  BUI 
Pitblishing  Co.  v.  Utley,  155  Mass.  366.  A  mortgagor  may  require  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  to  be  applied  to  the  raortgag« 
■debt:  Summer  v.  Kelly,  38  S.  C.  507;  but  he  is  not  obliged  to  do  so,  and  if 
ibe  assents  to  another  application  hia  creditors  cannot  complain:  Sanborn  r, 
Magee,  79  Iowa,  501. 


Hughes  v,  Torgerson. 

[96  Alabaua,  S48.] 

Mechanics'  Liens. — The  DESCRiFrioN  of  a  Building  in  the  notice  of  a 
mechanic's  lien  is  sufficient  if  it  enables  a  person  familiar  with  the  lo- 
cality  to  identify  the  building  as  the  only  one  corresponding  with  each 
description. 

Ikl  ECHANic's  Lien — Notice  of  Lien — Error  in  the  Name  of  the  Ownbb. 
The  description  of  a  building  in  the  notice  of  a  mechanic's  lien  is  not 
rendered  insufficient  by  the  fact  that  the  building  is  stated  to  be  the 
property  of  a  person  who  was  no  longer  alive  when  the  notice  was  filed. 

Mechanics'  Liens— Architects,  When  Within  the  Protection  of  thb 
Statotb. — An  arcliitect  who  prepares  the  drawings,  plans,  and  specifi* 
cations  for  a  building,  and  superintends  the  erection  thereof,  is  within 
tlie  protection  of  a  statute  which  creates  a  lien  in  favor  of  "  every  me- 
chanic, or  other  person  who  shall  do  or  perform  any  work  or  labor  upon 
....  any  building,  or  improvement  on  land." 

MeciiANics'  LiEMs — SaiTS  to  Enforce — Necessary  Parties  Defendant. 
Judgment  for  the  plaintiff  in  a  suit  to  enforce  a  mechanic's  lien  must 
be  reversed  for  want  of  the  necessary  parties  defendant,  if  the  only  de- 
fendant in  the  suit  was  the  admiuiiitrator  of  a  deceased  owner  of  the 
property  subject  to  the  lien. 

Action  against  J.  W.  Hughes,  administrator  of  the  estate  of 
B.  M.  Hughes,  to  enforce  a  mechanic's  lien.  Exception  was 
taken  by  the  defendant  to  the  refusal  of  the  court  to  give  the 
following  instructions:  1.  "That  an  architect  who  furnishes 
tlie  drawings  and  plans  for  a  building,  and  superintends  its 
•erection,  has  no  lien  upon  the  building  bo  erected,  for  his  serv- 
ices." 2.  *'  That  when  Brice  M.  Hughes  died,  the  title  to  the 
property  in  question  descended  to  his  heirs  at  law,  and  that 
dt  was  not  sufficient  to  file  a  lien  against  Brice  M.  Hughes, 
Ijut  the  lien  ought  to  have  been  filed  against  the  heirs  at  law 
of  Brice  M.  Hughes,  as  his  heirs  at  law  were  the  owners  of  the 
property  when  the  statement  was  filed,  intended  to  perfect 
Jhe  lien."  3.  "That,  in  this  case  the  heirs  at  law  of  Brice  M. 
Hughes  ouglit  to  have  been  made  parties  in  this  suit,  and,  in 
the  absence  of  the  heirs  at  law,  no  lien  can  be  enforced  on  the 
property  described  in  the  com.plaint,  and  in  the  statement 
ottered  as  evidence." 
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Ward  and  John,  for  the  appellant. 

'**  Walker,  J.  A  Hen  is  claimed  under  section  3018  of 
the  code  upon  a  building  and  upon  a  lot  of  land  on  which  it 
is  erected.  By  the  judgment  a  lien  was  declared  only  on  the 
building,  and  not  on  the  lot.  This  could  be  done  under  the 
statute:  Bedsole  v.  Peters,  79  Ala.  133.  In  the  statement 
filed  by  the  plaintiff  in  the  ofBce  of  the  judge  of  probate,  a 
lien  was  claimed  upon  the  building  only,  and  not  upon  the 
lot.  Of  course,  the  lien  declared  could  not  extend  beyond 
the  claim  as  asserted  in  the  statement. 

The  first  question  to  be  considered  is,  whether  the  building 
was  sufficiently  described.  The  description  is:  "A  certaiu 
three-story  brick  building  situated  on  rear  part  of  lots  2  and 
3,  block  122,  20th  street,  between  avenue  A  and  Bin  the  city 
of  Birmingham."  This  description  points  out  with  reason* 
able  certainty  a  three-story  brick  building  occupying  the 
hindmost  part  of  two  designated  lots  on  a  certain  named  '** 
city  block — the  part  thereof  furthest  from  the  street  front  of 
the  two  lots.  This  description,  if  followed  by  a  person  famil- 
iar with  the  locality,  would  lead  him  to  the  two  lots  named; 
and  if  he  found  the  rear  part  thereof  occupied  by  a  three- 
story  brick  building,  he  could  identify  that  building  as  the 
only  one  corresponding  with  the  description.  This  is  suffi- 
cient certainty:  Bedsole  v.  Peters,  79  Ala.  133;  Kezartee  v. 
Marks,  15  Or.  529;  Phillips  on  Mechanics'  Liens,  2d  ed.,  sec, 
378.  The  statement  avers  that  "  the  building  is  the  property 
of  one  Dr.  B.  M.  Hughes,"  who  was  deceased  when  the  claim 
was  filed.  This  did  not  render  the  description  insufficient. 
The  statute  expressly  provides  that  "  no  error  ....  in  the 
name  of  the  owner  or  proprietor  shall  affect  the  lien":  Code, 
sec.  3022. 

The  plaintiff  claims  a  lien  for  the  amount  of  the  compensa- 
tion due  him  for  work  and  labor  as  an  architect  in  the  prep- 
aration of  drawings,  plans,  and  specifications  for  the  building, 
and  in  superintending  the  erection  thereof.  Are  such  service* 
by  an  architect  "  work  and  labor  upon  ....  a  building  or 
improvement  on  land,"  within  the  meaning  of  the  statute? 
Code,  sec.  3018.  It  is  plain  that  a  contractor  for  the  construc- 
tion of  the  building  is  within  the  protection  of  the  statute.  If 
he  was  also  intrusted  with  the  planning  of  the  building  and 
with  the  sole  supervision  of  its  erection,  we  think  it  is  equally 
plain  that  his  services  in  these  particulars  could  be  regarded 
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as  properly  a  part  of  his  work  "upon  the  building,"  and  that 
compensation  therefor  might  be  inehided  in  the  amount  for 
the  security  of  which  he  could  acquire  a  lien  under  the  stat- 
ute. There  is  nothing  in  the  circumstance  that  such  serv- 
ices were  rendered  by  another  person  to  put  them  beyond 
the  protection  of  the  statute.  Under  a  New  York  statute  a 
lien  was  authorized  in  favor  "of  any  person  who  shall  per- 
form any  labor  or  furnish  any  materials  in  building,  altering, 
or  repairing  any  house,"  etc.,  "by  virtue  of  any  contract 
with  the  owner,"  etc.  "This  language,"  it  was  said  in  Stry-- 
ker  V.  Cassidy,  76  N.  Y.  50,  32  Am.  Rep.  262,  "is  general 
and  comprehensive,  and  its  natural  and  plain  import  in- 
cludes all  persons  who  perform  labor  in  the  construction  or 
reparation  of  a  building,  irrespective  of  the  grade  of  their 
employment  or  the  particular  kind  of  service.  The  archi- 
tect who  superintends  the  construction  of  a  building  per- 
forms labor  as  truly  as  the  carpenter  who  frames  it,  or  tha 
mason  who  lays  the  walls,  and  labor  of  a  most  important 
character The  language  quoted  makes  no  distinc- 
tion between  skilled  and  unskilled  labor,  or  between  mere- 
manual  labor  and  tiie  labor  of  one  who  supervises,  '**  di- 
rects, and   applies  the  labor  of  others The  general 

principle  upon  which  the  lien  laws  proceed  is,  that  any  per- 
son who  has  contributed  by  his  labor,  or  by  furnishing  ma- 
terials, to  a  structure  erected  by  an  owner  upon  his  premises, 
sliall  have  a  claim  upon  the  property  for  his  compensation."" 
The  claim  of  an  architect  was  allowed  in  that  case.  What 
was  there  said  seems  eminently  sound,  and  is  equally  appli- 
cable to  the  Alabama  statute.  An  architect  who  prepares  the- 
drawings,  plans,  and  specifications  for  a  building,  and  super- 
intends the  erection  thereof,  may  as  truly  be  said  to  perform, 
labor  thereon,  as  any  one  who  takes  part  in  the  work  of  con- 
struction. That  he  is  within  the  protection  of  the  statute  is- 
a  proposition  well  supported  by  adjudications  upon  other  simi- 
lar statutes:  Phillips  on  Mechanics'  Liens,  2d  ed.,  sec.  158. 

Dr.  Hughes,  who  was  the  owner  of  the  building  in  question,, 
and  under  a  contract  with  whom,  as  claimed  by  the  plaintiff,, 
the  services  were  rendered,  died  intestate,  before  the  suit  was 
instituted.  The  only  defendant  was  the  administrator  of  his 
estate.  On  the  death  of  the  intestate  his  heirs  became  the 
owners  of  the  property.  A  lien  cannot  be  declared  and  en- 
forced in  a  proceeding  to  which  the  owner  of  the  property  on 
which  the  lien  is  claimed  is  not  a  party:  Roman  v.  Thorn,  83 
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Ala.  443.  If  the  suit  had  been  brought  against  the  intestate 
in  his  lifetime  it  could  have  been  revived  and  prosecuted 
against  his  personal  representative  alone,  without  making  his 
heirs  parties.  The  statute  expressly  provides  for  that  con- 
tingency: Code,  sec.  3031.  This  provision  does  not  apply  to 
«uit8  brought  after  the  death  of  the  owner  or  proprietor  of  the 
property.  In  such  case  the  general  rule  applies,  that  he  who 
is,  at  the  time  the  suit  is  commenced,  the  owner  of  the  build- 
ing or  structure  upon  which  the  lien  is  sought  to  be  enforced 
is  a  necessary  party  defendant,  without  whose  presence  the 
lein  cannot  be  declared  or  enforced:  15  Am.  &  Eng.  Ency.  of 
Law,  165;  Phillips  on  Mechanics'  Liens,  sec.  393.  The  per- 
sonal representative  of  the  deceased  owner  may  also  be  made 
a  party  defendant.  The  prohibition  against  bringing  suits 
against  personal  representatives  within  six  months  after  the 
grant  of  letters  does  not  apply  to  suits  for  the  enforcement  of 
«uch  liens:  Code,  sec.  3043.  Because  of  the  absence  of  nec- 
essary parties  defendant  the  judgment  must  be  reversed. 
-    Reversed  and  remanded. 

Mechanic's  Lien. — The  Description  in  the  Notick  of  a  mechanic's  lien 
is  sufficient  if  it  points  out  the  building  with  reasonable  certainty:  Kennedy 
y.  House,  41  Pa.  St.  39;  80  Am.  Dec.  594.  If  the  building  and  land  are  once 
«ufficiently  described,  the  addition  of  a  circumstance  false  or  mistaken  will 
not  vitiate  the  description:  Northwestern  Cement  etc.  Co.  v.  Norwegian- Danish 
^tc.  Seminary,  43  Minn.  449;  Willamette  Steam  Mills  Co.  v.  Kremer,  94  CaU 
206;  McNamee  v.  Rauck,  128  Ind.  59.  The  sufficiency  of  the  description  is  a 
■question  for  the  jury:  Cleverly  v.  Moseley,  148  Mass.  280;  Willamette  Steam 
JUills  Co.  V.  Kremer,  94  Cal.  206.  A  description  of  the  premises  as  lots  5  and  6 
tn  block  18,  in  "North  Minneapolis  Addition  to  Minneapolis"  sufficiently 
Wentifies  lots  5  and  6,  in  block  18,  in  "North  Minneapolis,"  there  being  no 
Addition  to,  or  division  witl)in,  the  city,  except  the  latter,  to  which  the  de- 
scription could  be  applied:  Bussellv.  Hayden,  40  Minn.  88.  But  a  general 
etatement  that  the  labor  or  material  is  for  a  line  of  street  railway  owned  by 
the  defendant  in  a  city  named  is  not  sufficient,  where  it  appears  that  the  de- 
fendant has  several  lines  of  railway  to  any  of  which  the  description  is 
equally  applicable:  Fleming  v.  St.  Paul  etc.  Ry.  Co.,  47  Minn.  124. 
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Fort  Payne  Furnace  Company  v.  Fort  Paynb 
Coal  and  Iron  Company. 

[96  Alabaua,  472.] 

Crkdttoh's  Suit— Allegatioks  of  Fraud. — A  mere  general  arerment  of 
fraud  is  not  sufficient  in  a  bill  by  which  a  creditor  seeks  to  restrain  » 
threatened  disposition  of  a  debtor's  property.  The  conduct  and  facts 
from  which  the  conclusion  of  fraud  is  deduced  must  be  set  out  with  such 
particularity  that  issue  may  be  joined  on  the  allegations. 

Rkceiver,  Appointment  of.  When  Proper. — Tlie  appointment  of  a  re- 
ceiver is,  as  a  general  rule,  discretionary.  The  discretion  is  not  arbi- 
trary or  absolute;  it  is  a  sound  and  judicial  discretion,  taking  into 
account  all  the  circumstances  of  the  case,  exercised  for  the  purpose  of 
promoting  the  ends  of  justice  and  of  protecting  the  rights  of  all  the  par- 
ties interested  in  the  controversy  and  subject  matter,  and  based  upon 
the  fact  that  there  is  no  other  adequate  remedy  or  means  of  accomplish- 
ing the  desired  objects  of  the  judicial  proceeding. 

Receiver,  Circumstances  Not  Warranting  Appointment  of. — A  cred- 
itor's bill  which  merely  avers  that  the  directors  of  the  defendant  corpo- 
ration, acting  in  pursuance  of  a  vote  of  the  stockholders,  had  ordered 
the  issue  of  bonds,  secured  by  a  trust  deed  on  all  its  property,  that  a 
portion  of  those  bonds  had  been  issued  and  disposed  of,  that  the  direc- 
tors afterwards  voted  to  sell  the  corporate  property  at  a  public  sale, 
that  the  directors  then  issued  a  circular  letter  appealing  to  the  stock- 
holders to  purchase  the  bonds  as  the  only  means  of  saving  the  property 
from  sale  and  obviating  an  entire  sacrifice  of  all  the  corporate  effects  iu 
the  payment  of  the  bonds  already  disposed  of,  does  not  present  a  case 
for  the  appointment  of  a  receiver,  there  being  no  allegations  that  any  of 
the  directors  had  an  interest  in  the  bonds  or  in  the  sale  thereof,  or  that 
those  bonds  were  not  sold  for  their  value  and  to  bona  fide  purchasers, 
nor  any  facts  stated  which  show  that  the  proposed  sale  was  not  in  strict 
compliance  with  the  requirements  of  the  trust  deed. 

Creditor's  Bill  for  the  appointment  of  a  receiver. 

IF.  H.  Denson  and  T.  G.  Carey,  for  the  appellant. 

Spaulding  and  Parks,  Davis  and  Haralson,  and  True  Page 
Pierce,  for  the  respondent. 

*"  Stone,  C.  J."  Each  of  the  principal  parties  to  this  suit 
is  a  private  corporation,  having  its  business  situs — its  domicile 
— at  Fort  Payne.  The  furnace  company  owned  and  operated 
a  blast  furnace  employed  in  converting  iron  ore  into  iron. 
The  coal  and  iron  company  supplied  coke  and  iron  ore  to  the 
furnace  company.  The  present  suit  was  instituted  by  original 
bill  in  tlie  name  of  the  coal  and  iron  company  against  the 
furnace  company;  and  being  in  form  a  creditor's  bill,  Powell, 
on  his  petition,  was  allowed  to  come  in  as  a  co-complainant. 

The  bill  avers  that  the  furnace  company  was  and  is  indebted 
to  the  coal  and  iron  company  in  a  sum  exceeding  thirty  thou- 
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«and  dollars.  This  claim  is  not  in  judgment.  The  petition 
and  averments  of  Powell  represent  that  the  furnace  company 
•did  and  does  owe  him  over  three  thousand  dollars,  which  is 
in  judgment.  An  amendment  to  the  bill  contains  the  charge 
that  the  furnace  company  was  insolvent.  The  bill  was  sworn 
to  April  30,  1892,  and  was  probably  filed  at  that  time.  The 
bill  then  avers  that  "on  or  about  the  first  day  of  May,  1891, 
the  defendant  [furnace  company]  by  order  of  its  directors, 
which  order  was  based  upon  the  vote  of  the  stockholders  of 
respondent,  directing  the  action  of  the  directors,  voted  to  issue 
its  bonds,  not  to  exceed  the  amount  of  one  hundred  thousand 
<lollar8,  and  executed  by  its  proper  officers  a  deed  of  convey- 
ance to  the  Old  Colony  Trust  Company,  a  body  corporate 
imder  the  laws  of  Massachusetts,  on  the  twenty-fifth  day  of 
May,  1891,  conveying  all  its  property,  both  real  and  personal. 
Said  deed  or  conveyance  was  in  trust  for  the  benefit  of  the 
holders  of  the  bonds,  which  were  issued  as  above  mentioned 
and  set  out.  Complainant  further  *''*  avers  that  respondent 
has  issued  and  sold  in  pursuance  of  its  said  order  the  amount 
of  about  thirty-four  thousand  dollars  worth  of  bonds." 

The  bill  then  avers  that  at  a  stockholders'  meeting  held  at 
Providence,  Rhode  Island,  on  February  17,  1892,  "it  was 
voted  to  empower  directors  to  sell  respondent's  property  if  it 
seemed  to  them  best.  That  at  a  directors'  meeting  held  in 
Providence,  Rhode  Island,  March  24,  1892,  it  was  voted  to 
cell  said  property  at  public  sale  in  Fort  Payne,  Alabama,  on 
tlie  ninth  day  of  May,  1892."  Appended  to  the  bill  is  a  cir- 
cular letter  issued  by  the  directors,  appealing  to  the  stock- 
holders to  purchase  the  bonds  as  the  only  means  of  saving 
the  property  from  sale  and  from  an  entire  sacrifice  of  all  the 
corporation's  effects  in  the  payment  of  the  thirty-four  or  thirty- 
five  thousand  dollars  of  bonds  previously  disposed  of.  The 
property  was  advertised  for  public  sale  to  the  highest  bidder, 
the  sale  to  take  place  at  Fort  Payne,  May  9,  1892. 

The  purpose  of  the  present  bill  was  to  have  the  property 
placed  in  the  hands  of  a  receiver,  and  tlms  to  prevent  the  sale. 
The  register  appointed  a  receiver,  and  on  appeal  to  the  chan- 
cellor he  confirmed  the  appointment.  There  was  also  a  mo- 
tion to  dismiss  the  bill  for  want  of  equity,  which  the  chancellor 
overruled.  From  those  two  rulings  of  the  chancellor  the 
present  appeal  is  prosecuted. 

We  have  stated  substantially  all  the  material  averments  of 
fact  contained  in  the  bill  which  bear  on  the  questions  before 
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us.  It  is  nowhere  shown  who  were  the  purchasers,  or  whd 
^re  the  owners  of  the  thirty-four  or  thirty-five  thousand  dollars 
of  bonds  issued  in  1891,  or  whether  the  governing  body  of  the 
corporation,  or  any  member  of  it,  has  any  interest  in  or  claim 
to  these  bonds;  and  there  is  no  semblance  of  charge  that  the  *^ 
directors,  or  any  of  them,  have  any  interest  in  the  sale  pro-\ 
posed  to  be  made.  No  charge  is  made  of  bad  faith  or  fraud 
in  the  sale  of  the  bonds,  or  that  they  were  not  sold  for  their 
value  and  to  bona  fide  purchasers.  Nor  is  it  shown  when  the 
bonds  became  due,  nor  on  what  event  or  default  the  mortgage 
or  trust  deed  is  to  become  due  and  a  foreclosure  had  according 
to  the  terms  of  the  conveyance.  No  copy  of  the  mortgage  or 
trust  deed  is  found  in  the  record,  and  there  is  no  attempt  to 
€et  forth  its  terms  or  contents.  For  aught  we  know,  the  pro- 
posed sale  was  in  literal  compliance  with  the  requirements  of 
the  mortgage. 

We  said  we  have  stated  substantially  the  averments  of 
fact  found  in  the  bill.  The  bill,  however,  does  contain  the 
following  averments:  "  Complainant  charges  that  the  pro- 
posed *''*  sale  on  May  9,  1892,  is  a  fraudulent  scheme  con- 
cocted for  the  purpose  of  selling  said  property  so  that  there 
can  be  no  redemption,  and  thereby  secure  to  the  bondholders 
the  entire  property  in  exclusion  of  all  other  creditors  or  stock- 
holders. Complainant  charges  and  avers,  that,  as  will  be 
ehown  by  reference  to  exhibit  A,  unless  checked  in  their 
fraudulent  and  unwise  course,  all  the  property  of  respondent, 
to  the  amount  of  fully  one  hundred  thousand  dollars'  worth, 
■will  be  sold  by  said  directors  for  the  small  sum  of  thirty-four 
thousand  dollars  to  the  holders  of  respondent's  bonds,  and 
the  complainant,  and  all  other  creditors,  and  the  stockholders 
in  respondent's  corporation,  will  entirely  lose  their  debts  and 
stock.  And  complainant  avers  that  said  directors  of  respond- 
ent corporation  are  fraudulently  conniving  with  the  bond- 
liolders  of  respondent  to  sell  all  the  property  of  respondent 
for  simply  the  amount  of  the  bonded  indebtedness  to  the 
liolders  of  the  bonds,  and  that  they  have  advertised  and  pro- 
posed at  said  sale  to  take  in  payment  for  the  property  of  said 
respondent  the  bonds  outstanding  of  respondent — and  no 
effort  has  been  made,  or  is  being  made,  to  pay  its  general  in- 
debtedness;  and  it  is  their  purpose  to  sell  it  for  no  more  than 
the  amount  of  the  outstanding  bonds.  Complainant  charges 
and  insists  that  such  a  sale  as  that  contemplated  by  respond- 
ent, and  sliown   by  the  exhibits  hereto,  would  be  a  fraud   in 
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law  and  in  fact,  on  all  the  general  creditors  of  respondent^ 
and  a  clear  loss  to  its  stockholders.  That  its  property  would 
be  sacrificed  for  the  benefit  of  the  bondholders,  while  the  stock- 
holders and  general  creditors  would  be  cut  entirely  off  frook 
any  benefit  of  the  sale,  and  lose  their  debts  and  holdings." 

Exhibit  A  referred  to  in  the  above  extract  furnishes  no 
evidence  of  an  intention  or  desire  on  the  part  of  the  directors 
to  sell  the  property  for  only  enough  to  pay  oflF  the  bonds. 
That  paper  was  an  appeal  to  the  stockholders  to  come  to  the 
relief  of  the  corporation,  by  purchasing  its  bonds;  and  as  an 
argument  to  induce  a  favorable  response,  they  expressed  the 
belief  or  conviction  that  if  relief  was  not  given,  the  property 
at  such  forced  sale  would  not  yield  more  than  enough  to  pay 
the  bond  debt.  A  further  remark:  The  sale  was  to  be  public, 
and  to  the  highest  bidder.  For  aught  that  is  shown  in  this 
record  there  was  no  lien  on  the  property  beyond  the  thirty- 
four  thousand  dollars,  bonded  indebtedness,  secured  by  the 
mortgage.  Any  one  could  claim  to  bid  at  the  public  sale, 
and  any  surplus  the  property  might  yield  over  the  amount  of 
the  bonds  would  go  to  the  other  creditors  till  they  were  paid; 
and  if  any  balance  was  left,  that  would  go  to  the  stockholders. 

*'*  A  mere  general  averment  of  fraud,  as  that  a  convey- 
ance, or  a  sale,  or  other  disposition,  made  or  threatened,  was 
or  is  with  fraudulent  intent,  is  not  sufficient  in  pleading. 
Fraud  is  a  conclusion.  The  conduct  and  facts  from  which 
the  conclusion  is  deduced  must  be  averred,  so  that  issue  can 
be  formed  on  the  averments.  We  do  not  mean  that  all  the 
details  must  be  given,  but  the  substantial  facts  which  consti- 
tute the  bad  faith  must  be  set  out.  And  to  obtain  relief,  they 
must  be  proved,  if  denied:  Story's  Equity  Pleading,  sec.  251  a; 
Flewellen  v.  Crane^  58  Ala.  627;  Pickett  v.  Pipkin^  64  Ala. 
520;  Chamberlain  v.  Dorrance,  69  Ala.  40.  The  bill  in  this 
case  is  insufficient,  and  should  have  been  so  pronounced  in 
the  court  below. 

We  cannot  know  whether  the  facts  in  this  case  are  such  as 
to  authorize  an  amendment  of  the  bill  so  as  to  give  it  equity. 
We  will  therefore  make  no  final  order  of  dismissal:  See  Gay 
V.  Brierfield  Coal  and  Iron  Co.,  94  Ala.  303;  33  Am.  St.  Rep. 
122;  Corey  v.  Wadsworth  (Ala.  June  14,  1892);  Gibson  v. 
Trowbridge  Furniture  Co.,  96  Ala.  357;  Birmingham  etc.  Co. 
V.  Mutual  Loan  and  Trust  Co.,  96  Ala.  364;  Goodyear  Rubber 
Co.  V.  Geo.  D.  Scott  Co.,  96  Ala.  439.  These  are  cases  of  the 
present  term. 
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Is  this  case  one  which  authorized  the  appointment  of  a  re- 
ceiver ?  In  3  Pomeroy's  Equity  Jurisprudence,  sec.  1431,  it 
is  said:  "The  appointment  of  a  receiver  is,  as  a  general  rule, 
discretionary.  The  discretion  is  not  arbitrary  or  absolute;  it 
is  a  sound  and  judicial  discretion,  taking  into  account  all  the 
circumstances  of  the  case,  exercised  for  the  purpose  of  pro- 
moting the  ends  of  justice,  and  of  protecting  the  rights  of  all 
the  parties  interested  in  the  controversy  and  subject  matter, 
and  based  upon  the  fact  that  there  is  no  other  adequate 
remedy  or  means  of  accomplishing  the  dee^ired  objects  of  the 
judicial  proceeding."  This  learned  author  divides  the  cases 
in  which  receivers  should  be  appointed  into  four  classes: 
"  The  first  class  contains  those  cases  where  there  is  no  person 
entitled  to  the  property,  who  is  at  the  time  competent  to  hold 
and  manage  it  during  the  judicial  proceeding":  3  Pomeroy's 
Equity  Jurisprudence,  sec.  1332.  This  class  embraces  the 
estates  of  infants,  lunatics,  and  deceased  persons,  when  it  be- 
comes necessary  to  have  them  preserved  pending  litigation. 
"  The  second  class  of  cases  is  based  upon  the  fact  that  all  of 
the  parties  are  equally  entitled  to  the  possession  of  the  property 
which  is  the  subject  matter  of  the  con  trovers}',  but  it  is  not  just 
and  proper,  from  the  nature  of  the  dispute  and  of  their  relations 
with  each  other,  that  either  one  of  them  should  be  allowed  to 
retain  possession  and  control  during  the  litigation":  3  Pom- 
eroy's Equity  Jurisprudence,  sec.  1333.  Controversies  *'* 
between  copartners  and  between  tenants  in  common,  and 
similar  contentions,  fall  within  this  class.  "  The  third  class 
embraces  tiiose  cases  in  which  the  person  holding  title  to  the 
property  is  in  a  position  of  trust  or  of  quasi  trust,  and  is  vio- 
lating his  fiduciary  duties  by  misusing,  misapplying,  or  wast- 
ing the  property,  and  is  thereby  endangering  the  rights  of 
other  persons  beneficially  interested":  3  Pomeroy's  Equity 
Jurisprudence,  sec.  1334.  This  class  takes  in  the  whole  field 
of  trusts  and  fiduciary  holdings  of  property,  and  may  be  in- 
voked by  persons  interested,  if  their  rights  exist  in  presently 
and  sometimes  when  their  interests  are  only  in  futuro. 
**  Fourth  class.  This  class  contains  those  cases  in  which  a  re- 
ceiver is  appointed  after  judgment  for  the  purpose  of  carrying 
the  decree  into  eflect":  3  Pomeroy's  Equity  Jurisprudence,  sec. 
1335.  It  would  also  take  in  the  matter  and  duty  of  appointing 
a  receiver  wlienever  property  or  eflfects  are  discovered  in  pro- 
ceedings under  sections  3544-3545  of  the  code  of  1886,  if  it 

becomes  necessary  to  have  such  property  and  effects  reduced 
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to  possession,  or  otherwise  cared  for  and  preserved  pending 
the  litigation:  Montgomery  etc.  Ry.  Co.  v.  McKenzie,  85  Ala. 
646,  405.  See,  also,  1  Daniell's  Chancery  Practice,  1715 
et  seq.;  Beach  on  Receivers,  sec.  4  et  eeq.;  High  on  Receiv- 
ers, sees.  5  et  seq. 

The  power  to  appoint  receivers  is,  in  all  cases,  exercised 
with  great  caution.  There  must  be  a  legal  or  equitable  right, 
reasonably  clear  and  free  from  doubt,  attended  with  danger 
of  loss.  The  preservation  of  the  subject  of  the  controversy  for 
the  benefit  of  the  party  who  will,  ultimately,  be  decreed  to 
have  the  right,  is  the  object  of  committing  it  to  the  custody 
of  a  receiver:  Hughes  v.  Hatchett,  55  Ala.  631;  Randle  v.  Car- 
ter,  62  Ala.  95. 

"  Peril  of  the  trust  fund  alone  moves  the  court  to  displace 
the  trustee  from  the  exercise  of  his  legal  rights  over  the  trust 
funds,  pending  litigation  against  him;  and  unless  such  peril 
is  shown  by  specific  allegations  supported  by  clear  proof  the 
court  ought  not  to  interfere":  Satterfield  v.  John,  53  Ala.  127. 
See,  also,  Sims  v.  Adams,  78  Ala.  395;  Ash^irst  v.  Lehman, 
86  Ala.  370;  Moritz  v.  Miller,  87  Ala.  331;  Thompson  v.  Tower 
Mfg.  Co.,  87  Ala.  733;  Simmons  Hardware  Co.  v.  Waihel, 
1  k  Dak.  488;  36  Am.  St.  Rep.  755. 

In  Gluck  and  Becker  on  Receivers,  sections  27,  118,  in  this 
language:  *'  It  is  not  the  province  of  a  court  of  equity  to  take 
possession  of  the  property,  and  conduct  the  business  of  cor- 
porations, except  when  the  exercise  of  such  extraordinary 
jurisdiction  is  indispensably  necessary  to  save  or  protect 
gome  clear  right  of  a  suitor,  which  would  otherwise  be  lost  or 
greatly  endatigered,  and  which  cannot  be  saved  or  protected 
*'**  by  any  other  iiction  or  mode  of  proceeding."  In  5  Wait's 
Actions  and  Defenses,  355,  it  is  said,  "The  appointment  [of  a 
receiver]  is  usually  made  for  one  of  the  following  purposes: 
to  prever.t  fraud,  protect  the  property  from  injury,  or  preserve 
it  from  destruction." 

In  Kerr  on  Receivers,  5,  that  author  employs  this  language: 
*'The  court,  by  taking  possession  at  the  instance  of  plaintiff, 
may  be  doing  a  wrong  to  the  defendant;  in  some  cnses  an 
irreparable  wrong.  If  the  plaintiff  should  eventually  fail  in 
establishing  his  right  against  the  defendant,  the  court  may, 
by  \i»interim  interference,  have  caused  mischief  to  the  defend- 
ant, for  which  the  subsequent  restoration  of  the  property  may 
afford  no  adequate  compensation." 

In  Brierfield  Iron   Works  v.  Foster,  54  Ala.  622,  this  court 
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€aid,  "The  authority  to  appoint  receivers  should  be  used  by 
a  chancellor  with  great  circumspection.  Property  is  not  taken 
from  a  party  in  possession,  claiming  in  good  faith  the  right  to 
it,  before  judgment  in  actions  at  law,  without  first  exacting 
from  him  at  whose  suit  it  is  done  ample  security  for  the  pro- 
tection of  his  adversary  against  injury.  Neither  a  writ  in 
detinue,  nor  a  writ  of  attachment  for  the  seizure  of  property, 
■can  be  obtained  until  the  person  suing  it  out  shall  execute 
an  adequate  bond  with  good  sureties  for  the  indemnification 
of  the  defendant  against  all  loss  he  may  thereby  unjustly 
sustain.  In  courts  of  equity,  writs  of  injunction  and  equitable 
attachment  are  allowed  only  upon  like  conditions;  and  a 
•compliance  with  them  is  required  by  express  statutory  enact- 
ments. And  whenever  either  of  these  writs  will  afford  all 
needed  protection  to  rights  asserted  by  a  plaintiff  in  a  court 
of  equity,  and  these  rights  are  disputed,  it  should  rarely 
appoint  a  receiver  to  take  the  property  from  the  defendant; 
receivers  being  appointed  ordinarily  without  indemnifying 
bonds  being  required  of  those  procuring  the* appointment  to 
be  made,  and  only  upon  the  bond  of  the  receiver  with  sureties 
for  his  fidelity  as  such.  There  has  been,  indeed,  too  much 
facility  on  the  part  of  chancellors  and  registers  in  the  exer- 
cise of  this  authority." 

We  hold  that,  if  the  bill  in  this  case  be  so  amended  as  to 
give  it  equity,  it  would  still,  so  far  as  we  can  now  see,  fail  to 
present  a  case  for  a  receiver.  Injunction  would  probably  be 
the  proper  remedial  writ.  We  do  not  announce  what  would 
be  our  ruling,  if  it  were  shown  that  the  governing  body  and 
management  were  acting  faithlessly,  or  were  wasting  or 
destroying  the  property  of  the  corporation.  The  present  bill 
fails  to  show  such  is  the  case. 

*'*  The  order  appointing  a  receiver  is  reversed,  and  the 
receiver  will  come  to  a  proper  settlement  in  the  chancery 
court.  And,  unless  the  bill  is  so  amended  as  to  give  it  equity, 
the  proper  order  will  be  made  by  the  chancellor  dismissing 
it  out  of  his  court. 

Reversed  and  remanded. 

Creditor's  Suit — Alle«ation3  Necessary  in  Bilt, — A  creditor  seek- 
ing relief  against  a  fraudulent  disposition  of  property  by  his  debtor  mu3t 
state  facts  from  which  it  may  be  inferred  that  the  aid  of  a  court  of  equity  is 
required:  Dunham  v.  Cox,  10  N.  J.  Eq.  437;  64  Am.  Dec.460.  A  bill  which 
alleges  that  complainants  fear  that  their  debtor  will,  if  allowed  to  collect 
xertain  assets,  apply  them  to  the  payment  of  other  lieos  having  no  priority 
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over  theirs,  but  which  alleges  no  fraud  on  the  part  of  the  debtor,  or  com* 
bination  between  him  and  other  creditors,  charges  no  issuable  fact  which 
would  justify  the  iuterpositiou  of  equity:  McOouyh-v.  Insurance  Bank,  2Ga. 
151,  46  Am.  Dec.  382. 

Rkoeiyers,  in  What  Cases  Will  Bb  Apfoimted:  See  generally  note  tO' 
Cortleyeu  v.  HatJiaway,  11  N.  J.  Ch.  39;  64  Am.  Dec.  478.  In  Albany  etc. 
Co.  V.  Southern  Agricultural  Wwki,  76  Ga.  135,  2  Am.  St.  Rep.  26,  severali 
seta  of  facts  are  mentioned  which  justify  such  an  appointment.  If  the  case 
requires  it,  the  court  may  appoint  a  receiver,  though  the  bill  contains  no- 
prayer  for  that  purpose:  Shannon  v.  Hanks,  88  Va.  338.  The  appointment 
rests  so  largely  in  the  discretion  of  the  trial  court,  that  an  order  refusing 
one  will  not  be  changed  unless  it  is  evident  that  reasonable  discretion  has- 
been  abused:  Sanders  v.  Slaughter,  89  Ga.  34;  Metropolitan  Rubber  Co.  v. 
Atlanta  Rubber  Co.,  89  Ga.  28;  Fluker  v.  Emporia  City  Ry.  Co.,  48  Kan.  577. 
In  the  last  case  it  was  held  that  the  dissatisfaction  of  a  minority  of  the 
stockholders  of  a  corporation  with  its  management  by  the  majority  is  not, 
in  the  absence  of  fraud  or  insolvency,  sufficient  to  authorize  the  appointment. 
of  a  receiver  at  the  instance  of  the  minority.  If  the  bill  itself  or  the  evi- 
dence shows  that  there  is  no  fraud,  and  that  the  defendant  is  solvent,  th«- 
appointment  of  a  receiver  is  unauthorized:  Buckley  v.  Baldwin,  G9  Miss.  804;. 
Einstein  v.  Lee,  89  Ga.  130.  Speaking  generally,  before  a  receiver  can  bd 
appointed,  it  is  necessary  that  the  plaintiff  should  have  a  probable  cause  of 
action  against  theMefendant,  and  that  the  benefit  to  be  derived  from  sucht 
cause  of  action  might  be  lost  if  the  receiver  were  not  appointed:  Elwood  r. 
First  National  Bank,  41  Kan.  475.  In  an  application  for  a  receiver  the  court- 
must  look  to  the  facts  stated  in  the  application:  Steele  v.  Aspy,  128  Ind.  367. 
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Vendor  and  Pprchaser — Money  Paid  on  Contract  Void  Under  Stat. 
DTK  OF  Frauds  May  Be  Recovered,  When. — The  amount  paid  on  »- 
contract  for  the  sale  of  land  may  be  recovered  back,  without  any  pre- 
vious  demand,  in  all  cases  where  the  purchaser  has  not  subscribed  a 
note  or  memorandum  in  writing  within  the  meaning  of  the  statute  of 
frauds,  and  was  not  let  into  possession,  so  as  to  bring  the  contract' 
within  the  exception  provided  in  the  statute,  and  the  vendor  has  not. 
snbscribed  a  note  or  memorandum  in  writing  within  the  requirements' 
of  the  statute  of  frauds,  and  has  not  estopped  himself  from  asserting  the- 
invalidity  of  the  contract. 

Vendor  and  Pdrchaser — Memorandum  of  Sale. — A  contract  for  the  sale 
of  land  is  not  sufficient  to  satisfy  the  requirements  of  the  statute  of 
frauds  if  the  precise  terms  of  payment  cannot  be  ascertained  therefrom' 
without  resorting  to  parol  evidence. 

Vendor  and  Purchaser— Statute  of  Frauds— Payment  of  Purchasb. 
Price. — A  contract  for  the  sale  of  land  invalid  for  the  want  of  a  suffi- 
cient memorandum  is  not  rendered  obligatory  by  the  payment  of  the 
purchase  money,  in  whole  or  in  part,  unless  the  purchaser  has  also,  ia. 
pursuance  of  the  contract,  entered  into  possession  of  the  land. 
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Vejjdor  and  Purchaser. — Monkt  Paid  Upon  a  Contract  Void  Undib 
THK  Statute  or  Frauds  Mat  bk  Recoterxd  as  money  had  and  recaired 
for  the  use  of  the  purchaser,  and  a  previous  demand  is  not  necessary. 

▲ffeal — Rdlino  or  Tkial  Court  as  to  Admissibilitt  or  Eyidencb,  Whu 
Not  Reviewable. — An  appellate  court  will  not  review  the  ruling  of  the 
itrial  court  in  regard  to  the  relevancy  or  competency  of  a  newspaper 
article  which  was  offered  in  evidence,  but  is  not  properly  set  oat  in  Itl 
entirety  upon  the  record. 

Vendor  and  Purchaser — Etidenck  Admissible  on  the  Issue  or  Possas* 
81  ON  BY  Purchaser. — Where,  in  an  action  by  the  purchaser  to  rescind 
a  contract  for  the  sale  of  town  lots,  and  recover  back  money  paid 
thereon,  the  vendor  is  seeking  to  show  that  the  contract  is  rendered 
obligatory  by  the  fact  of  the  purchaser's  having  entered  into  possession, 
it  is  not  error  to  allow  the  plaintiff  to  be  asked,  during  his  crosa*exain« 
iuation,  to  designate  the  lots  to  which  the  contract  relates  upon  a  map 
of  the  town  produced  by  the  defendant.  In  such  a  case  the  plaintiflT'* 
ability  to  point  out  the  lots  may  properly  serve  as  a  basis  for  argument 
in  connection  with  other  facts  in  evidence. 

Vendor  and  Purchaser— Purchaser's  Entry  Into  Possession  or  Land, 
Evidence  Admissible  to  Show. — In  an  action  by  the  purchaser  to 
rescind  a  contract  for  the  sale  of  land,  and  to  recover  back  the  purchasa 
money  paid  thereon,  it  is  competent,  on  the  issue  of  his  having  entered 
into  possession,  to  give  in  evidence  his  statements  and  admissions  that 
he  had  offered  the  land  for  sale,  or  placed  it  in  the  hands  of  real  estate 
agents,  and  to  show  that  he  has  spoken  of  it  as  his  property.  Such  evi* 
dence  tends  to  establish  claim  of  ownership  and  the  exercise  of  controL 

Vendor  and  Purchaser— Fraud  fob  Which  a  Contract  May  Be  Re- 
scinded.— The  failure  to  perform  a  mere  promise  or  undertaking — 
something  to  be  done  in  the  future — does  not  authorize  the  rescission  of 
a  contract  on  the  ground  of  fraud.  It  is  the  making  of  a  promise,  hav- 
ing no  intention  at  the  time  to  perform  it,  that  constitutes  fraud  which 
justifies  the  rescission  of  a  contract  induced  by  such  promise. 

Vendor  and  Purchaser — Memorandum  of  Sale  not  Authorizing  Pub- 
chaser  to  Take  Possession, — A  receipt  for  the  purchase  money  of  land 
of  the  following  tenor:  •'  Received  of  F.  N.  one  hundred  and  sixty-six 
dollars,  being  one-third  cash  payment  on  lot  No.  28  of  block  No.  94. 
Bond  for  title  to  said  lot  will  be  delivered  on  execution  of  notes  for  bal- 
ance of  purchase  money  and  return  of  this  receipt  duly  indorsed  " — does 
not  authorize  the  purchaser  to  take  possession  of  the  land  until  there  is 
a  further  compliance  with  the  terms  of  sale. 

Appeal,  Objectionable  Statements  of  Counsel  Will  Not  Be  Considered 
ON,  When. — An  objection  to  the  statements  of  counsel  cannot  be  con- 
sidered on  appeal,  unless  they  have  been  duly  excepted  to  at  the  time 
they  were  made,  and  a  motion  made  to  exclude  them. 

Appeal — Charge  Authorizing  Jury  to  Disregard  Material  Evidence. 
Where  there  is  some  evidence  tending  to  sustain  an  issue  raised  by  one 
of  the  parties  to  a  suit,  it  is  reversible  error  to  grant  an  instruction 
which  is  tantamount  to  a  declaration  that  tliere  is  no  evidence  on  such 


Action  to  recover  money  paid  as  part  of  the  purchase  price 
of  land.  The  plaintiflF,  during  his  cross-examination,  was 
Asked  to  designate  on  a  map  produced  by  the  defendant  the 
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lots  mentioned  in  the  receipts  referred  to  in  the  opinion.  Oq 
the  objection  of  the  plaintiff,  the  court  refused  to  admit  the- 
map  in  evidence,  but  allowed  the  witness  to  look  at  the  map. 
and  point  out  the  lots  in  question.  This  use  of  the  map  wa» 
duly  excepted  to  by  the  plaintiff,  who  also  excepted  to  the 
following  charges  given  at  the  request  of  the  defendant.  1. 
"  The  plaintiff,  in  taking  possession  of  the  lots  under  the  con* 
tract  of  sale  in  this  case,  would  not  be  a  trespasser.  The  re- 
ceipt which  the  defendant  gave  to  plaintiff  authorized  the- 
plaintiff  to  take  possession  of  the  lots  so  purchased  by  him.'*" 
"24.  If  the  jury  believe  from  the  evidence,  that,  at  the  time 
of  the  sale,  or  afterwards,  the  plaintiff  paid  the  defendant  & 
part  of  the  purchase  money  for  certain  lots,  and  was  let  into- 
possession,  then  they  must  find  for  the  defendant." 

The  defendant  had  judgment,  and  the  plaintiff  appealed 
from  the  motion  denying  a  new  trial. 

Pettus  and  Pettua,  for  the  appellant. 
Knox  and  Bowie,  for  the  respondent. 

•*•  Coleman,  J.  The  plaintiff.  Nelson,  sued  in  assumpsit 
to  recover  back  money  paid  as  a  part  payment  for  the  pur- 
chase of  certain  lots  sold  to  him  by  the  defendant  (appellee). 
The  right  to  recover  is  based  upon  two  grounds:  1.  The  in- 
validity of  the  contract  of  sale  under  the  statute  of  frauds;, 
and,  2.  Actual  fraud  in  the  sale  of  the  lots.  It  is  conceded 
that  there  was  no  note  or  memorandum  of  the  agreement  in- 
writing  subscribed  by  Nelson,  the  plaintiff,  or  by  other  persoa 
for  him,  as  required  by  the  statute.  The  material  facts  of  the^ 
sale  and  purciiase,  so  far  as  the  agreement  is  affected  by  the^ 
statute  of  frauds,  are  undisputed,  and  may  be  briefly  stated  • 
as  follows: 

After  extensive  advertisement,  on  the  first  day  of  April,, 
lots  in  the  town  of  Shelby,  Shelby  county,  were  put  upon  the- 
market  for  sale.  A  fixed  valuation  was  placed  upon  the  sev- 
eral lots,  and  those  wishing  to  purchase  drew  for  first,  second, 
and  third,  etc.,  choice  of  lots  at  the  valuation  fixed.  The 
town  was  platted  and  mapped,  upon  which  could  be  seen  the- 
location  and  size  of  each  lot  by  number  and  block,  and  ita 
value,  and  this  map  was  tacked  down  on  a  large  table  in  the 
office  of  the  company.  When  it  became  plaintiff's  turn  to 
select  the  lots  he  wished  to  purchase,  he  went  into  this  office 
and  selected  thirteen  lots  located  in  different  parts  of  the  town^ 
and  of  various  valuations.     As  each  lot  was  selected  by  the- 
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plaintiff,  a  written  memorandum,  signed  by  the  company's 
agent,  was  handed  to  him,  and,  when  his  selections  were  com- 
pleted, he  took  the  several  memoranda  into  an  adjoining 
room,  to  the  treasurer  of  the  company,  made  a  one-third  cash 
payment,  and  received  from  the  treasurer  of  the  company  a 
written  receipt  for  the  cash  payment,  and  statement  of  the 
contract  of  sale.  Similar  memoranda  of  the  selection,  and 
receipts  for  the  one-third  cash  payment,  ***  were  executed 
for  each  of  the  thirteen  lots,  but,  as  they  were  similar,  it  is 
necessary  to  set  out  only  one  of  each.  At  the  time  of  the  se- 
lection of  a  lot  by  a  purchaser,  the  memorandum  given  was 
as  follows:  "  Sold  to  Frank  Nelson,  Jr.,  1  lot,  1  R.  70,  block 
63,  $10.00.  For  the  Shelby  Mfg.  &  Improvement  Co.,  by  J. 
Schwed."  Upon  its  presentation  to  the  treasurer,  and  the 
payment  of  the  one-third  cash  payment,  a  written  instrument, 
as  follows,  was  executed  and  delivered  to  the  purchaser: 
"  No.  277.  Shelby  Manufacturing  and  Improvement  Co., 
Shelby,  Ala.,  April  3d,  1890.  Received  of  Frank  Nelson,  Jr., 
two  hundred  and  thirty-three  33-100  dollars,  being  one-third 
cash  payment  on  lot  No.  (1)  of  block  No.  63.  Bond  for  title 
to  said  lot  will  be  delivered  on  execution  of  notes  for  balance 
of  purchase  money,  and  return  of  this  receipt  properly  in- 
dorsed.    T.  H.  Hopkins." 

Suit  was  brought  to  recover  back  the  cash  payment,  with- 
out an  offer  to  execute  notes  for  the  balance  of  the  purchase 
money,  and  without  previous  demand,  or  further  notice  of 
an  intention  not  to  abide  by  the  purchase.  The  ability  and 
readiness  of  the  vendor  to  carry  out  its  agreement  and  make 
good  and  sufficient  bond  for  title  was  not  questioned. 
Whether  the  plaintiff  ever  had  actual  possession  of  the  lots, 
or  either  of  them,  was  a  controverted  question  on  the  trial. 
There  was  no  objection  or  hindrance  to  his  taking  possession 
of  twelve  of  the  lots  purchased,  at  any  time,  if  the  purchaser 
had  seen  proper  to  exercise  the  privilege.  There  is  some  con- 
tention as  to  one  of  the  lots. 

We  will  first  consider  the  question  upon  the  hypothesis 
that  plaintiff  in  fact  never  took  actual  possession,  and  see 
whether  upon  this  hypothesis  he  is  entitled  to  recover  back 
the  purchase  money  paid.  The  present  statute  of  frauds 
(code,  sec.  1732),  provides,  that  "In  the  following  cases  evefy 
agreement  is  void,  unless  such  agreement,  or  some  memo- 
randum thereof,  expressing  the  consideration,  is  in  writing, 
and  subscribed  by  the  party  charged  therewith,  or  some  other 
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person  by  him  thereunto  lawfully  authorized  in  writing": 
Subd.  5.  "Every  contract  for  tlie  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  therein,  except  leases  for  a 
term  not  longer  than  one  year,  unless  the  purchase  money,  or 
a  portion  thereof,  be  paid,  and  the  purchaser  be  put  in  posses- 
Bion  of  the  land  by  the  seller."  The  old  statute  of  frauds 
read  as  follows;  "No  action  shall  be  brought  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
the  making  any  lease  thereof  for  a  longer  term  than  one  year, 
unless  the  promise  or  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  ***  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully 
authorized  ":  Clay's  Digest,  p.  254,  sec.  1. 

Under  the  older  act,  that  to  be  found  in  Clay's  Digest,  page 
254,  section  1,  it  was  held  that  a  part  performance,  such  as 
the  payment  of  a  part  of  the  purchase  money,  and  possession, 
or  even  possession  without  payment,  when  taken  in  pursu- 
ance of,  and  under  the  contract,  with  the  assent  of  the  vendor, 
was  sufficient  to  take  the  agreement  outside  the  operation  of 
the  statute  of  frauds:  Danforth  v.  Laney,  28  Ala.  274.  In 
Buch  cases,  notwithstanding  the  statute  of  frauds,  both  par- 
ties were  bound.  The  vendee  could  enforce  specific  perform- 
ance against  the  vendor,  although  his  agreement  to  sell  was 
wholly  in  parol:  Danforth  v.  Laney,  28  Ala.  274. 

To  take  an  agreement  for  the  sale  of  land  out  of  the  influ- 
ence of  the  present  statute  of  frauds,  when  there  is  no  suf- 
ficient note  or  memorandum  in  writing,  there  must  be  a 
payment  in  whole  or  in  part  of  the  purchase  money,  and,  in 
addition  thereto,  the  purcliaser  must  be  put  in  possession  of 
the  land  by  the  seller.  When  there  has  been  a  part  payment 
of  the  purchase  money,  and  possession  of  the  land  by  the 
purchaser,  the  contract  for  the  sale  of  land  is  excepted  from 
the  statute  by  its  terms,  and  is  mutually  binding  and  enforce- 
able by  either  party. 

We  need  not  consider  the  difference  of  the  legal  effect  of 
the  substitution  of  the  word  "subscribed"  in  the  later  act  for 
the  word  "signed"  as  used  in  the  older  act,  and  the  further 
difference  that  under  the  present  act  the  agent  who  signs 
must  have  written  authority.  Excepting  these  two  differences, 
the  language  of  the  two  acts  is  precisely  the  same — "and 
subscribed  by  the  party  to  be  charged."  A  sound  rule  of 
interpretation  requires  that  the  same  legal  significance  and 
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effect  be  placed  upon  the  language  "  subscribed  by  the  party 
to  be  charged,"  used  in  the  present  statute,  as  judicially  de- 
<clared  under  the  former  act.  Many  decisions  had  been  ren- 
'dered  by  the  highest  court  of  this  state  construing  the  statute 
of  frauds  enacted  by  the  legislature,  as  stated  in  Clay's 
Digest,  and  were  in  force  when  the  present  statute  (both 
Rising,  in  this  respect,  the  same  language)  was  adopted;  and 
we  cannot  suppose  the  legislature  was  ignorant  of  the  judicial 
construction  placed  upon  the  statute  by  other  courts  and  by 
this  court,  when  the  later  act  was  adopted. 

In  the  case  of  Allen  v.  Booker^  2  Stew.  21,  19  Am.  Dec.  83, 
the  plaintiff,  Booker,  sued  to  recover  back  money  paid  upon 
the  purchase  '*'  of  land.  The  contract  of  sale  was  wholly 
in  parol,  and  there  was  no  proof  of  possession.  The  question 
■of  the  ability  and  readiness  of  the  vendor  to  comply  with  the 
terms  of  the  contract  was  not  raised.  The  trial  court 
charged  the  jury  that  the  mere  payment  of  the  purchase 
money  took  the  contract  out  of  the  operation  of  the  statute 
of  frauds,  and  that  plaintiff  could  compel  a  specific  per- 
formance on  the  part  of  the  vendor,  and  for  this  reason  the 
plaintiff  could  not  abandon  the  contract  and  recover  back 
the  amount  paid.  Exception  was  taken  to  this  charge;  and, 
reviewing  it,  this  court  held  that  the  payment  of  part  of  the 
purchase  money  alone  did  not  authorize  a  decree  of  specific 
performance.  The  court  held  that  the  suit  was  well  brought, 
and  reversed  the  case. 

In  Keath  v.  Paiton,  2  Stew.  88,  the  suit  was  in  trover,  to  re- 
cover the  value  of  liorses  which  were  paid  as  payment  for  the 
purchase  of  land.  The  contract  of  sale  was  wholly  in  parol. 
There  was  no  proof  of  possession  of  the  land.  The  case,  as 
presented  on  appeal,  did  not  involve  a  consideration  of  the 
€tatute  of  frauds,  as  the  plaintiff  failed  to  prove  title,  or  a 
conversion,  or  value  of  the  horses.  The  court  stated  that  the 
plaintiff  niigiit  have  recovered  in  detinue  without  a  previous 
<ieMijind  and  refusal  to  deliver  the  horses,  if  the  defendant 
had  refused  to  perform  the  contract,  and  that  if  the  formal 
requisite  had  been  satisfied  by  proof  on  the  trial,  the  judg- 
ment would  be  reversed  on  the  authority  of  Allen  v.  Bookerj  2 
8tew.  21;  19  Am.  Dec.  33. 

In  the  case  of  Meredith  v.  Naish,  3  Stew.  207,  the  plaintiff 
sued  to  recover  a  balance  due  in  parol  for  unpaid  purchase 
money  for  land.  It  was  held  that  part  payment  of  the  pur- 
ohiisj  money  and  possession  of  the  land  would  authorize  a 
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specific  performance  of  the  contract,  and  would  therefore  en- 
title the  plaintiflF  to  a  recovery.  In  Cope  v.  Williams,  4  Ala. 
362,  a  case  frequently  cited  in  our  opinions,  referring  to  Allen. 
V.  Booker,  2  Stew.  21,  19  Am.  Dec.  33,  it  is  said  that  the  right 
to  recover  back  the  purchase  money  rested  upon  the  principle 
that  there  was  no  such  part  performance  by  the  vendee  as  tO' 
authorize  him  to  enforce  a  specific  performance  of  the  con- 
tract against  the  vendor,  and  he  would  be  remediless  if  he- 
could  not  maintain  the  action,  and  that  in  Meredith  v.  Naish,. 
3  Stew.  207,  it  was  held  that  the  unpaid  purchase  money 
could  be  recovered,  because  the  vendee  could  enforce  a  spe- 
cific performance  of  the  contract  against  his  vendor. 

In  Johnson  v.  Hanson,  6  Ala.  351,  41  Am.  Dec.  54,  it  was- 
held  that  when  the  contract  was  wholly  in  parol  a  vendor 
could  not  recover  the  balance  of  the  purchase  money  due  for 
the  land,  although  ***  the  vendee  had  paid  a  part  of  the 
purchase  money,  and  was  in  possession  of  the  land.  The 
case  is  cited  to  show  the  principle  of  law  recognized  by  the 
court.  The  conclusion  is  placed  upon  the  proposition  that 
"  the  contract  conferred  no  rights  upon  either  party."  This 
case  may  not  be  in  harmony  with  the  otlier  cases  in  our  court 
as  to  the  application  of  the  law  to  the  facts,  but  the  conclu- 
sion of  the  court  is  rested  upon  the  principles  of  law  clearly 
recognized  in  the  other  cases. 

In  Bates  v.  Terrell,  7  Ala.  129,  it  was  held  that  a  vendor 
could  not  maintain  an  action  upon  a  promissory  note  which 
did  not  state  the  terms  of  the  contract,  given  for  land,  although 
the  vendee  had  paid  a  part  of  the  purchase  money,  and  was 
in  possession,  there  being  no  undertaking  on  the  part  of  the 
vendor  which  imposed  a  legal  obligation.  The  case  of  Bate9 
V.  Terrell,  7  Ala.  129,  was  virtually  overruled  in  Rhodes  v. 
Starr,  7  Ala.  346,  in  wliich  the  court  held  that  where  a  note 
was  given  for  the  purchase  of  land,  the  contract  was  executed 
so  far  as  the  purchaser  was  concerned,  and  that  he  could  not 
resist  payment,  so  long  as  the  vendor  was  willing  and  able  to 
perform  any  thing  which,  in  good  conscience,  he  was  bound  to 
do.  The  conclusion  of  the  court  in  Rhodes  v.  Storr,  7  Ala. 
346,  was  reaffirmed  in  Gillespie  v.  Battle,  15  Ala.  276.  In  thi» 
latter  case,  however,  the  principle  is  recognized  that  the  ac- 
ceptance of  the  note  given  for  the  land,  and  possession  thereof 
by  the  purchaser,  had  placed  the  vendor  in  such  a  condition 
as  to  authorize  the  enforcement  of  a  specific  performance  of 
the  agreement  against  him.     "It  cannot  be  said,"  says  the 
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court,  "  that  the  consideration  has  wholly  failed,  since  th& 
defendant  has  derived,  and  continues  to  enjoy,  an  essential 
benefit  conferred  by  the  contract,  and  since  the  plaintiff  has 
placed  himself  in  a  condition  whidh  enables  the  defendant^ 
upon  the  payment  of  the  purchase  money,  to  enforce  a  spe- 
cific performance  of  the  agreement." 

In  Donaldson  v.  Waters,  35  Ala.  107,  there  was  no  writing 
evidencing  the  sale  except  the  receipt  for  a  part  of  the  pur- 
chase money.  The  proof  showed  that  the  purchaser  took  pos- 
session of  the  property.  The  suit  was  in  assumpsit  to  recover 
back  the  purchase  money.  It  was  held  that  plaintiff  could 
not  recover  unless  a  rescission  of  the  contract,  prior  to  the 
bringing  of  the  suit,  was  shown;  and  the  burden  of  this  proof 
rested  on  the  plaintiff.  The  same  case  is  reported  in  Donald, 
son  V.  Waters,  30  Ala.  175,  and  Waters  v.  Spencer,  22  Ala.  460; 
and  the  doctrines  declared  in  Cope  v.  Williams,  4  Ala.  362; 
Allen  V.  Booker,  2  Stew.  21 ;  19  Am.  Dec.  33;  Meredith  v.  Haishf 
3  Stew.  207,  were  afiirmed. 

Other  cases  might  be  cited,  but  these  embrace  the  principal 
***  adjudications  by  this  court  in  the  construction  of  the 
statute  of  frauds,  as  it  stood  in  Clay's  Digest,  upon  the  ques- 
tion involved,  and  now  under  consideration.  The  old  statute 
contained  the  same  phrase  as  the  present — that  the  note  or 
memorandum  must  be  "subscribed  [signed]  by  the  party  to 
be  charged  therewith."  In  none  of  the  earlier  cases  was  it 
held  that  a  purchaser  could  recover  back  the  purchase  money 
paid  unless  the  evidence  showed  that  the  vendor  had  rescinded 
the  contract,  or  that  the  contract  of  sale  was  not  obligatory 
upon  the  vendor,  and  could  not  be  enforced  against  bin),  or 
that  he  was  not  able  to  comply  with  his  undertaking.  These 
decisions  do  not  go  the  extent  of  sustaining  the  contention 
that  the  purchase  money  could  not  be  recovered  back  by  the 
purchaser  in  cases  where  the  contract  was  void  as  to  both 
parties,  merely  because  the  vendor  was  willing  to  comply 
with  the  terms  of  the  sale,  but  was  not  legally  bound  to  do  so. 

The  following  adjudications  were  made  after  the  enact- 
ment of  the  present  statute  of  frauds:  Flinn  v.  Barber,  64 
Ala.  193.  The  plaintiff  sued  to  recover  back  money  paid 
on  a  contract  for  the  sale  of  land.  This  court  determined 
from  the  evidence  that  "the  transaction  rested  wholly  in 
parol;  nor  was  it  disputed  that  defendant  had  no  title  to,  or 
estate  in,  the  premises,  and  that  he  had  not,  under  the  agree- 
ment, let  the  plaintiff  into  possession."     This  being  the  proof, 
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under  all  the  authorities,  the  plaintiff  was  entitled  to  re- 
cover. Much  is  said  in  this  opinion,  perhaps,  not  necessary 
to  a  conclusion  upon  the  facts,  but  the  gravamen  of  the  argu- 
ment is  to  show  tliat  if  the  vendor  is  not  bound,  "if  he  has 
the  unqualified  right  to  repudiate  the  contract,  then  there  is 
no  contract,  and  no  right  upon  which  he  can  retain  the 
money."  It  was  further  held,  that  the  mere  willingness  and 
ability  of  the  vendor  to  comply,  independent  of  the  legal 
right  of  the  vendee  to  enforce  a  compliance,  would  not  au- 
thorize a  retention  by  him  of  the  money  paid  by  the  pur- 
chaser; and  the  principles  declared  in  the  earlier  decisions, 
which  have  been  cited,  are  clearly  recognized  throughout  the 
opinion,  that  when  there  had  been  such  a  part  performance 
as  would  authorize  either  party  to  enforce  a  specific  perform- 
ance against  the  other,  that  neither  could  repudiate  the  con- 
tract. The  case  of  Chambers  v.  Alabama  Iron  Co.,  67  Ala. 
S53,  was  a  bill  for  specific  performance.  Only  one  of  the 
parties — the  defendants  in  the  bill — subscribed  the  writings. 
It  is  said,  "When  a  party  accepts  and  acts  upon  an  agree- 
ment of  this  character,  conferring  benefits  upon  him,  he  is 
bound,  though  he  may  not  sign  it  or  subscribe  **®  it,  to  the 
performance  of  the  duties  and  obligation  it  imposes;  and, 
while  he  may  claim  specific  performance  from  the  party  sign- 
ing, the  converse  right  exists  against  him,  and  from  him 
fipecific  performance  may  be  compelled." 

In  many  English  cases,  and  in  some  of  the  states,  it  is  held 
that  money  paid  on  a  purchase  of  land  cannot  be  recovered 
back,  if  the  vendor  is  able  and  willing  to  carry  out  the  con- 
tract of  sale,  although  he  may  be  under  no  legal  obligation 
to  perform.  We  are  of  opinion  that  this  principle  has  never 
prevailed  in  this  state.  In  Flinn  v.  Barber,  64  Ala.  193,  it  is 
said  that  the  validity  of  the  contract  does  not  depend  upon 
tlie  willingness  or  election  of  the  vendor,  but  upon  the  suf- 
ficiency of  the  written  note  or  memorandum  of  the  contract 
of  sale,  subscribed  by  him,  to  make  it  obligatory  upon  him, 
or  upon  such  a  part  performance  by  the  vendee,  as  to  remove 
the  contract  from  the  operation  of  the  statute  of  frauds,  so 
that  it  became  mutually  binding.  We  find  nothing  in  the 
earlier  or  present  statute  of  frauds  which  supports  the  con- 
clusion that  a  contract  not  enforceable  against  a  vendor  as 
provided  in  the  former,  or  which  is  declared  void  as  to  him 
by  the  present  statute,  because  there  is  no  sufficient  written 
note  or  memorandum  of  the  agreement  to  comply  with  its 
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mandates,  subscribed  by  him,  and  which  aflfords  the  vendor 
complete  protection  against  his  vendee,  may,  by  his  election 
or  willingness  to  perform,  avoid  the  statute,  and  convert  a 
contract  it  declares  void  into  a  valid  agreement,  enforceable 
against  a  vendee,  who  has  subscribed  no  note  or  memorandum 
of  the  agreement  and  has  done  no  more  than  pay  a  part  of 
the  purchase  money.  '  In  such  case,  neither  party  is  bound, 
and  the  contract  is  void  by  the  very  terms  of  the  statute 
itself.  A  contract  void  under  the  statute  of  frauds  is  void  for 
all  purposes. 

The  rule  here  declared  is  not  at  variance  with  the  princi- 
ple "that  the  only  signature  required  is  that  of  the  party 
against  whom  the  contract  is  to  be  enforced,"  and  that  there 
may  be  contracts  which,  by  reason  of  the  statute  of  frauds, 
may  be  enforced  by  one  party,  though  not  by  the  other: 
Benjamin  on  Sales,  c.  7,  sec.  174;  Hejlin  v.  Milton,  69  Ala. 
354;  Manning  v.  Pipen,  86  Ala.  357;  11  Am.  St.  Rep.  46;  95 
Ala.  537. 

The  following  conclusions  of  law  are  deducible  from  the 
foregoing  authorities,  and  sustained  by  principles  of  justice, 
and  are  applicable  to  the  facts  of  this  case:  1.  That  a 
purchaser  of  land,  who  has  paid  in  part  or  in  whole  the  pur- 
chase money  under  his  contract  of  purchase,  cannot  repu- 
diate the  contract  and  sue  and  recover  back  the  money  paid 
when  there  has  been  such  a  part  performance  on  his  part 
**'  as  to  entitle  him  to  enforce  a  specific  performance  of  the 
contract  against  his  vendor,  if  the  contract  itself  is  free  from 
fraud,  and  there  has  been  no  rescission  of  the  agreement,  and 
the  vendor  is  able  to  perform;  2.  A  purchaser  cannot  recover 
.  back  money  paid  on  a  purchase  of  land,  although  he  may  not 
have  signed  or  subscribed  any  note  or  memorandum  in  writing 
himself,  as  required  by  the  statute  of  frauds,  and  may  not 
have  gone  into  possession  of  the  land,  if  the  vendor  has  on 
his  part  so  complied  with  the  statute  of  frauds  by  his  written 
note  or  memorandum,  as  that  he  may  be  compelled  to  perform 
his  contract  by  a  court  of  equity,  or  held  liable  in  damages 
for  a  breach  thereof  in  an}'  court  of  jurisdiction,  and  the  con- 
tract itself  is  free  from  fraud  in  fact;  3.  Where  the  contract 
for  the  sale  of  land  is  binding  upon  the  vendor,  and  may  be 
enforced  against  him,  and  the  consideration  of  his  obligation 
was  the  payment,  in  whole  or  in  part,  of  money  by  a  pur- 
chaser, and  the  vendor's  obligation  is  accepted  and  held  by 
the  vendee  in  consideration  of  the  money  paid  by  him,  the 
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purchaser  cannot,  after  receiving  such  benefit,  at  his  election 
avoid  the  contract,  so  far  as  to  entitle  him  to  recover  back  the 
consideration  paid,  whether  he  subscribed  any  note  or  memo- 
randum himself  or  not  of  the  contract  of  sale,  and  without 
regard  to  the  rights  of  the  vendor  to  recover  any  unpaid  bal- 
■ance  of  the  purchase  money.  If  the  contract  was  free  from 
actual  fraud,  and  the  vendor  is  able  to  comply  with  his  un- 
dertaking. In  such  a  case  the  benefit  to  the  promisor  and 
<letriment  to  the  promisee  is  a  sufficient  consideration  to 
support  the  contract  against  the  promisor,  at  least  so  far  as 
it  lias  been  executed  by  him  by  payment  of  the  money;  4. 
That  a  purchaser  of  land  may  recover  back  the  amount  paid 
{without  previous  demand)  in  all  cases  where  the  purchaser 
has  not  subscribed  a  note  or  memorandum  in  writing  within 
the  meaning  of  the  statute  of  frauds,  and  was  not  let  into 
possession,  so  as  to  bring  the  contract  within  the  exception 
provided  in  the  statute,  and  the  vendor  has  not  subscribed  a 
note  or  memorandum  in  writing,  within  the  requirements  of 
the  statute  of  frauds,  and  has  not  estopped  himself  from  as- 
serting tlie  invalidity  of  the  contract.  In  such  cases,  there 
is  no  binding  obligation  upon  either  party — the  vendor  has 
parted  with  nothing,  and  the  vendee  has  received  nothing — 
and  the  money  in  the  hands  of  the  vendor  ex  sequo  et  bono  be- 
longs to  the  purchaser. 

The  next  question  is  as  to  the  sufiiciency  of  the  note  or 
memorandum  subscribed  by  the  vendor,  or  his  lawfully  au- 
thorized '**  agent,  as  a  compliance  with  the  statute  of 
frauds^  so  as  to  create  a  legal  obligation  on  his  part.  The 
receipt  for  the  money  is  as  follows:  "  Received  of  Frank  Nel- 
son, Jr.,  $166.66,  being  one-third  cash  payment  on  lot  No.  28 
of  block  No.  94.  Bond  for  title  to  said  lot  will  be  delivered 
on  execution  of  notes  for  balance  of  purchase  money  and  re- 
turn of  this  receipt  properly  indorsed."  We  are  of  opinion 
the  note  or  memorandum  subscribed  by  the  vendor  to  execute 
bond  for  title  as  contained  in  the  receipt  for  the  money  paid 
was  void  under  the  statute  of  frauds,  and  a  failure  to  per- 
form it  by  the  vendor  would  give  the  plaintiff  no  cause  of 
action  against  him.  The  rule  that  parol  evidence  may  be 
introduced  to  supply  defects  and  omissions  in  written  instru- 
ments, which  do  not  vary  or  contradict  its  terms,  applies 
only  to  contracts  which  are  valid;  but  parol  evidence  is  not 
admissible  to  render  valid,  undertakings  which  are  void  by 
reason  of  the  statute  of  frauds.     We  may  concede  the  mem- 
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orandum  to  be  complete  in  all  respects  except  as  to  the  terms 
of  the  payment.  It  says,  one-third  cash,  and  "  notes  to  be 
■executed  for  the  balance."  Whether  these  notes  are  to  bear 
interest,  and  if  so,  the  rate  of  interest,  or  to  be  payable  in  one, 
two,  or  ten  years,  or  whether  there  are  to  be  two  or  a  half ,,. 
■dozen  notes,  is  not  stated.  To  permit  parol  evidence  to  be 
introduced  to  supply  the  omission  would  break  down  the  safe- 
guards intended  to  be  secured  by  the  statute  in  all  contracts 
for  the  sale  of  land.  In  Jenkins  v.  Harrison^  66  Ala.  845,  354, 
it  is  said:  "The  written  statement  must  contain,  either  ex- 
pressly, or  by  necessary  inference,  all  the  terms  of  the  agree- 
ment; that  is  to  say,  the  names  of  the  parties,  the  subject 
matter  of  the  contract,  the  consideration,  and  the  promise, 
«nd  leave  nothing  open  for  future  treaty";  and  to  the  same 
effect  is  the  case  of  Phillips  v.  Adams,  70  Ala.  376.  "  If  the 
note  or  memorandum  shows  only  a  treaty  pending,  and  not  a 
contract  concluded,  or  if  it  annex  conditions,  or  otherwise 
make  variations,  it  has  no  effect  as  a  memorandum  to  bind 
the  party  from  whom  it  proceeds.  The  note  should  express 
the  consideration,  the  terms,  the  parties,  the  property,  and  be 
eigned  by  the  party  to  be  charged,  or  his  agent"  :  Carter  v. 
Shorter,  57  Ala.  253.  No  specific  performance  of  a  contract 
can  \)e  decreed  in  equity,  unless  the  contract  be  actually  con- 
cluded, and  certain  iji  all  its  parts.  If  the  matter  rests  in 
treaty,  or  if  tlie  agreement  in  any  material  particular  be  un- 
certain or  undefined,  equity  will  not  interfere:  Fry  on  Specific 
Performance,  sees.  164.  202;  McKibbin  v.  Brown,  14  N.  J.  Eq. 
13. 

»*»  In  Carroll  v.  Powell,  48  Ala.  298,  cited  in  Carter  v. 
Shorter,  57  Ala.  253,  the  memorandum,  after  describing  the 
land,  stated  as  follows:  "Bought  by  A.  Carroll  at  $400." 
Commenting  on  this  entry,  the  court  uses  the  following  lan- 
guage, Peck,  C.  J.  rendering  the  opinion:  "It  does  not  state 
the  terms  of  the  sale,  whether  for  cash  or  on  a  credit.  It  is, 
however,  insisted  that  as  it  is  not  stated  whether  the  sale  was 
for  cash  or  on  a  credit,  the  law  presumes  it  was  for  cash. 
Adujit  this  to  be  true  in  ordinary  sales,  it  does  not,  in  cases 
like  the  present,  answer  the  requirements  of  the  statute.  The 
statute  requires  the  terms  of  the  sale  to  be  stated  as  a  part  of 
the  memorandum.  If  the  terms  of  the  sale,  or  any  of  them, 
■depend  upon  inference,  or  stand  upon  a  legal  presumption, 
euch  inference  or  presumption  may  be  rebutted  by  oral  evi- 
dence.    This  would  leave  the  terms  of  the  sale  uncertain  and 
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to  be  determined  by  the  evidence  of  witnesses,  and  thus  the 
doors  to  frauds  and  perjuries  would  be  opened,  which  the 
statute  intended  to  close."  See,  also,  Adams  v.  McMillan,  7 
Port.  73.  It  follows  from  the  foregoing  conclusions  that  un- 
less, in  addition  to  the  part  payment  of  the  purchase  money, 
"  the  purchaser  be  put  in  possession  of  the  land  by  the  seller," 
the  contract  of  sale  is  void  as  to  both  parties  under  the  stat- 
ute of  frauds,  and  furnishes  no  right  to  have  a  specific  per- 
formance decreed,  or  a  cause  of  action  for  a  breach  of  the 
contract  of  sale.  Where  the  contract  rests  wholly  in  parol, 
the  mere  ability  of  the  vendor  to  let  the  purchaser  into  pos- 
session, and  his  assent  that  the  purchaser  may  take  posses- 
sion are  not  enough.  There  must  be  an  actual  voluntary 
taking  of  possession  by  the  purchaser,  and  in  pursuance  of 
his  contract  for  the  sale  of  the  land.  If  he  refuse  to  go  into 
possession,  there  is  no  legal  authority  to  compel  him  to  do  so. 
Unless  there  is  payment  of  the  purchase  money  in  whole  or 
in  part,  accompanied  with  possession,  the  contract  is  not 
taken  out  of  the  provision  of  the  statute,  and  imposes  no 
obligation  on  either  party. 

Can  the  action  be  maintained  without  a  previous  demand? 
The  authorities  are  almost  uniform  to  the  effect  that  contracts 
for  the  sale  of  land,  although  they  contravene  the  statute 
of  frauds,  are  not  strictly  void;  and,  to  avoid  the  contract 
on  the  ground  that  it  is  offensive  to  the  statute  of  frauds, 
it  must  be  pleaded  specially.  If  waived,  and  the  contract 
is  proven,  it  will  be  enforced:  Shakespeare  v.  Alha,  76  Ala. 
355;  Comer  v.  Sheehan,  74  Ala.  452;  Cooper  v.  Hornsby,  71 
Ala.  62;  Espalla  v.  Wilson,  86  Ala.  491;  Jonas  v.  Field,  83 
Ala.  447;  Lewis  v.  Teal,  82  Ala.  290;  Gillespie  v.  Battle,  15 
Ala.  276;  Patterson  v.  Ware,  10  Ala.  447.  It  is  equally  a  *'• 
well-settled  rule  that,  if  it  affirmatively  appear  in  a  bill  filed 
to  enforce  a  contract,  void  under  the  statute  of  frauds,  advan- 
tage may  be  taken  of  it  by  demurrer:  Lewis  v.  Teal,  82  Ala. 
290;  Phillips  v.  Adams,  70  Ala.  373;  Boiling  v.  Munchus,  65 
Ala.  558.  The  same  principle  is  applicable  in  a  court  of  law, 
if  the  complaint  afiirmatively  shows  that  the  contract  counted 
on  is  void  under  the  statute  of  frauds.  No  presumption  arises 
under  a  contract  void  under  the  statute  of  frauds,  that  its  nulli- 
fying  defects  will  be  waived  by  either  party,  and  neither  ha» 
a  right  to  assume  that  it  will  be  by  the  other  party.  If  the 
contract  is  void  under  tbe  statute  of  frauds,  there  is  nothing 
to  rescind — the  agreement,  so  long  as  it  remains  unexecuted. 
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vests  neither  party  with  any  legal  rights  as  against  thcother: 
Hughes  v.  Hatchett,  55  Ala.  544.  Money  paid,  or  property 
delivered,  under  such  conditions  is  held  simply  as  money  or 
property  had  and  received  for  the  use  of  the  owner,  and  a 
previous  demand  is  not  necessary.  If  the  holder  received  the 
money  through  actual  fraud  on  his  part,  and  has  parted  with 
nothing,  suffered  no  detriment  in  consideration,  a  previous  de- 
mand was  not  a  prerequisite  to  the  maintenance  of  a  suit  by 
the  owner  to  recover  it  back:  Keath  v.  Paiton,  2  Stew.  88; 
Allen  V.  Booker,  2  Stew.  21,  19  Am.  Dec.  33;  Rutherford  v. 
Mclvor,  21  Ala.  750. 

The  plaintiff  offered  in  evidence  an  article  which  appeared 
in  the  Montgomery  Advertiser  prior  to  the  sale,  and  desig- 
nated a  **  write  up."  The  article  is  not  set  out  in  the  record, 
and  this  court  cannot  judge  of  its  relevancy  and  competency. 
The  same  objection  applies  to  certain  extracts  from  the  arti- 
cle, which  are  given  in  the  record.  It  may  be  that  if  the 
whole  article,  or  the  context  to  the  extracts,  were  set  out,  a 
different  significance  would  attach  to  the  extracts  than  when 
read  disconnected.  It  would  be  an  unsafe  practice  for  this 
court  to  presume  the  trial  court  erred,  when  the  facts  upon 
which  the  ruling  was  predicated  are  not  before  this  court: 
Barwick  v.  Barkley,  45  Ala.  217;  Parsons  v.  Woodward,  73 
Ala.  348;  Bynnm  v.  Southern  Pump  Co.,  63  Ala.  465. 

We  see  no  objection  to  the  testimony  in  permitting  the  wit- 
ness to  locate  the  lots  on  the  map  of  the  town.  He  had  se- 
lected the  lots  on  a  map  before  purchasing,  and  the  fact  that 
he  could  point  them  out  on  the  map  at  the  trial  was  at  least 
some  evidence  that  lie  was  to  some  extent  acquainted  with 
their  location.  It  was  data  for  legitimate  argument  in  con- 
nection with  other  facts  in  evidence. 

Statements  and  admissions  of  the  plaintiff  that  he  had 
offered  the  lots  for  sale,  or  placed  them  in  the  hands  of  real 
estate  agents,  or  of  his  speaking  of  them  as  his  property,. 
*'*  were  properly  admitted.  Such  evidence  tends  to  show 
claim  of  ownership,  and  the  exercise  of  control.  There  is  evi- 
dence that  at  the  time  of  the  sale  notice  was  given  that  the 
vendor  would  retain  the  ownership  and  control  of  the  houses, 
then  upon  the  lots.  Whether  the  retention  and  renting  out. 
of  the  house  situated  in  part  on  lots  27  and  28  by  the  vendor 
was  in  pursuance  of  the  rigiit  thus  reserved,  until  notified  to 
remove  the  house,  and  subject  to  the  right  of  the  purchaser 
to  enter  and  take  possession  of  the  lot  purchased,  or  whether 
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such  holding  was  adverse  to  the  purchaser,  was  a  fact  to  be 
determined  by  the  jury. 

In  Woodstock  Iron  Co.  v.  Roberts,  87  Ala.  441,  it  was  held, 
that  it  was  competent  for  a  witness  to  testify  "that  the 
defendant  went  into  possession  of  the  lands  and  thereafter  con- 
trolled them."  In  South  and  North  Alabama  R.  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266,  it  is  said:  "The  true  line  of  distinction 
is  this,  an  inference  necessarily  involving  certain  facts  may 
be  stated  without  the  facts,  the  inference  being  the  equivalent 
of  a  specification  of  the  facts.  It  is  termed  "  a  shorthand 
rendering  of  the  facts":  Elliott  v.  Stoch,  67  Ala.  290;  Turnley 
V.  Hanna,  82  Ala.  139.  The  showing  made  by  the  wit- 
ness Lapsley  contains  this  statement,  "The  balance  due 
in  one  and  two  years  from  date  of  first  payment."  This 
statement  was  not  admissible  to  supply  a  defect  or  omission 
in  the  written  note  or  memorandum  of  the  contract  of  sale, 
but  was  admissible  upon  the  contention  that  there  was  a 
complete  verbal  contract  for  the  sale  of  the  land,  and  the  pay- 
ment of  a  part  of  the  purchase  money,  and  possession  by  the 
purchaser,  so  as  to  bring  the  contract  of  sale  within  the 
exception  provided  by  the  statute.  Where  a  party  makes  a 
written  showing  as  to  what  an  absent  witness  will  prove,  and 
facts  are  stated  in  the  language  decided  by  this  court  to  be 
competent,  and,  for  the  purpose  of  a  trial,  the  statement  by 
consent  is  admitted  as  evidence,  it  is  too  late,  after  the  trial 
lias  begun,  for  the  opposite  party  to  raise  an  objection  to  it  on 
the  grounds  that  he  has  no  right  to  cross-examine  the  witness, 
and  to  require  of  him  explanations  of  his  statements  and  the 
sources  of  his  information. 

The  objection  to  the  argument  of  opposing  counsel  cannot 
be  sustained.  There  was  no  exception  taken  at  the  time  to 
the  statements  deemed  objectionable,  and  no  motion  to  ex- 
clude them.  We  need  not  consider  whether  there  was  any 
such  improper  statement  of  facts  as  to  transcend  the  boun- 
dary of  legitimate  argument:  Cross  v.  State,  68  Ala.  484; 
Jackson  v.  Robinson,  93  Ala.  158;  Alabama  etc.  R.  R.  Co.  v. 
Frazier,  93  Ala.  46;  30  Am.  St.  Rep.  28;  Lunsford  v.  Dietrich, 
93  Ala.  571,  572;  30  Am.  St.  Rep.  79. 

*'*  Under  our  view  of  the  case,  it  becomes  unnecessary  to 
consider  at  much  length  the  question  of  actual  fraud,  and 
the  many  assignments  of  error  upon  exceptions  taken  to  the 
rulings  of  the  court  upon  questions  of  evidence  applying  to 
this  feature  of  the  case.     The  suit  was  not  brought  to  recover 
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damages  for  a  breach  of  any  of  the  promises  or  guaranties,  if 
any  were  made,  as  to  improvements  to  be  constructed  in  the 
future.  The  failure  to  fulfill  a  mere  promise  or  undertaking 
— something  to  be  done  in  the  future — alone,  will  not  author- 
ize a  rescission  of  a  contract  upon  the  ground  of  fraud.  It  is 
the  making  of  such  promise,  having  no  intention,  at  the  time, 
to  perform  it,  that  constitutes  fraud  for  such  a  contract  may  be 
rescinded:  Birmingham  Warehouse  and  Elevator  Co.  v.  Elyton 
Land  Co.,  93  Ala.  553,  and  authorities  cited;  Montgomery  etc. 
E.  R.  Co.  V.  Matthews,  77  Ala.  357;  54  Am.  Rep.  60.  Evidence 
of  representations  or  promises  or  guaranties  of  enterprises  to 
"be  carried  out  in  the  future  were  admissible  only  for  the  pur- 
pose of  showing  actual  fraud;  and  to  have  this  effect  it  must 
appear  that  the  promisor  had  no  intention  to  perform  at  the 
time  they  were  made.  As  to  any  fact  proven  by  plaintiff 
Tvhich  tended  to  show  such  fraudulent  purpose  or  intention 
on  the  part  of  the  seller  as  to  promises  to  be  performed  in  the 
future,  it  was  competent  to  rebut  such  proof  by  showing  that 
the  promises  were  made  in  good  faith;  and  facts  which 
reasonably  accounted  for  the  failure  of  the  enterprises  or 
promises  were  admissible  in  rebuttal.  When  fraud  vel  non  is 
the  issue,  great  latitude  is  allowed  the  plaintiff,  and  the  de- 
fendant is  entitled  to  introduce  evidence  in  rebuttal  repelling 
injurious  inferences. 

Charges  numbered  16  and  24  were  erroneously  given,  and 
must  operate  to  reverse  the  case.  The  first  clause  of  charge 
16  is  not  as  unambiguous  as  it  might  have  been  written,  but 
we  are  not  prepared  to  say  the  words,  "  the  plaintiff,  in  taking 
possession  of  the  lots,"  are  not  sufficiently  qualified  and  lim- 
ited, by  the  words,  "  would  not  be  a  trespasser,"  to  prevent 
the  charge  from  being  open  to  the  objection  that  the  charge 
assumed  that  plaintiff  did  take  possession  of  the  lots.  The 
latter  clause  of  the  charge  is  objectionable,  in  that  it  declares 
that  the  receipt  alone  given  to  plaintiff  for  the  money  paid, 
authorized  the  plaintiff  to  take  possession  of  the  lots.  There 
is  nothing  in  the  receipt  which  gave  the  plaintiff  the  legal 
right  to  take  possession  of  the  lots  under  the  contract  of  sale, 
upon  the  payment  of  one-third  of  the  purchase  money  in  cash, 
without  and  until  the  execution  of  the  notes.  The  vendor, 
of  course,  could  have  granted  the  privilege,  *"  and  if  the 
evidence  of  Mr.  Bush  is  correct,  and  we  may  add,  it  is  not  dis- 
puted in  this  respect,  he  authorized  purchasers  to  take  pos- 
fiessioa  of  the  lots  under  the   receipts,  and  before  the  notes 
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were  executed,  but  the  right  thus  given  was  under  the  verbal 
privilege,  if  given,  and  not  by  virtue  of  the  receipt  itself. 
Without  verbal  or  written  permission  to  that  effect,  before  the 
notes  were  executed,  there  is  nothing  in  the  receipt  which 
authorized  the  purchaser  to  take  possession  of  the  lots  until 
there  was  a  further  compliance  with  the  terms  of  sale.  If  the 
purchaser  was  placed  in  possession  by  the  vendor,  that,  in 
connection  with  the  part  payment  of  the  purchase  money^ 
was  sufficient  to  except  the  contract  from  the  statute,  notwith- 
standing the  insufficiency  of  that  receipt.  Charge  24  ignores 
all  the  evidence  introduced  for  the  purpose  of  sliowing  actual 
fraud,  in  the  sale.  It  was  not  for  the  court  to  declare  that 
there  was  no  evidence  which  authorized  the  jury  to  infer  that 
there  were  fraudulent  representations  as  to  existing  facts,  or 
material  representations  or  promises  as  to  future  improve- 
ments, made  with  the  intent  to  deceive,  and  without  purpose 
to  perform,  and  upon  which  the  plaintiff  relied  and  had  a 
right  to  rely.  However  unsatisfactory  the  court  may  have 
considered  the  evidence  on  this  phase  of  the  case,  it  was  for 
the  jury  to  determine  the  bona  fides  of  the  representations  and 
statements  and  promises  of  future  performance,  if  any  were 
made,  from  all  the  evidence. 

The  evidence  tended  to  show  that  the  purchase  of  each  lot 
involved  a  separate  and  distinct  contract.  The  jury  may 
have  believed  that  plaintiff  was  put  in  possession  of  some  of 
the  lots,  and  yet  not  of  all  of  them.  There  was  a  separate 
count  for  the  recovery  of  the  purchase  money  paid  on  each 
lot,  and  then  one  count  for  the  whole  of  the  purchase  money 
paid  on  them  all.  The  jury  may  have  been  satisfied  that  the 
purchaser  was  put  into  possession  of  certain  lots,  and  not  of 
all  the  lots.  The  use  of  the  words  "certain  lots"  in  thia 
charge  in  the  connection  used,  when  referred  to  the  evidence,, 
was  certainly  misleading,  if  not  positively  erroneous. 

We  deem  it  unnecessary  to  pass  upon  each  assignment  of 
error,  specifically,  as  the  principles  of  law  we  have  declared 
dispose  of  every  exception  reserved. 

For  the  errors  pointed  out,  the  case  must  be  reversed. 

Reversed  and  remanded. 

Vendor  and  Purchaser. — Recovery  of  Purchase  Money,  When  Per- 
MissiBLK  Generally  :  See  Basion  v.  Clifford,  68  111.  67;  18  Am,  Rep.  547. 
The  doctrine  referred  to  by  the  court  in  the  principal  case,  as  prevailing  in 
many  states — that  purchase  money  paid  on  a  contract  within  the  statute  of 
frauds  cannot  be  recovered  on  the  ground  of  the  invalidity  of  the  contract. 
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if  the  vendor  is  ready  and  willing  to  perform  it — ia  enunciated  in  the 
following  cases  in  the  series:  Coughlin  v.  Knowlea,  7  Met.  67;  39  Am.  Dec. 
759;  8im»  v.  Hutchins,  8  Sinedes  &  M.  328;  47  Am.  Dec.  90;  C(M  r.  Hall, 
29  Vt.  510;  70  Am.  Dec.  432;  Oalway  v.  Shields,  66  Mo.  313;  27  Am.  Rep, 
351;  Day  v.  Wilson,  83  Ind.  463;  43  Am.  Rep.  76;  McKinney  v.  Harvie;  38 
Minn.  18;  8  Am.  St.  Rep.  640;  Contra:  Scott  v.  Bush,  26  Mich.  418;  12  Am. 
Rep.  311;  Brown  v.  Pollard,  89  Va.  696.  An  action  for  money  had  and 
received  is  the  proper  remedy  for  the  recovery  of  purchase  money:  Mc 
Kinnon  v.  Vollmar,  75  Wis.  82;  17  Am.  St.  Rep.  178;  Wright  v.  Diciinson, 
■67  Mich.  580;  11  Am.  St.  Rep.  602. 

Vendor  and  Ppkchaser. — Payment  or  Purchase  Monet  Unaccom- 
panied BY  Possession  is  not  suflBcieut  to  validate  a  contract  void  under 
the  statute  of  frauds :  Brown  v.  Pollard,  89  Va.  696:  Gangwer  v.  Fry,  17 
Pa.  St.  491;  55  Am.  Dec.  578;  Myers  v.  Byerly,  45  Pa.  St.  368;  84  Am.  Dec 
497;  Allen  v.  Booker,  2  Stew.  21;  19  Am.  Dec.  33;  Johnston  v.  Glancy,  4 
Slackf.  94;  28  Am.  Dec.  45;  Blanchard  v.  McDougal,  6  Wis.  167;  70  Am. 
Dec.  458;  Pinnock  v.  Clough,  16  Vt.  500;  42  Am.  Dec.  521;  Baldwin  v. 
Palmer,  10  N.  Y.  232;  61  Am.  Dec.  743;  Greenlees  v.  Boche,  48  Kan.  503; 
Brownfield's  Exrs.  v.  Brownjield,  151  Pa.  St.  565;  Louisville  etc.  By.  Co.  v. 
Philyaw,  94  Ala.  463;  Hickman  v.  Withers,  83  Tex.  675;  East  Tenn.  etc  By. 
<7o.  V.  Davis,  91  Ala.  615;  Outhrie  v.  Anderson,  47  Kan.  383;  49  Kan.  416; 
Price  V.  Bell,  91  Ala.  180;  Franke  v.  Biggs,  93  Ala.  252.  The  possession,  to 
fcave  the  effect  of  validating  the  contract,  must  be  referable  thereto:  Poland 
V.  O'Connor,  1  Neb.  50;  93  Am.  Dec.  327;  Foster  v.  Maginnis,  89  CaL  264; 
Ifibert  v.  Baghurst,  47  N.  J.  Eq.  201;  Bogers  v.   Wolfe,  104  Mo.  1. 

Vendor  and  Purchaser— Sufficiency  of  Memorandum. — The  essen- 
tial  facts  necessary  in  a  memorandum  of  a  contract  for  the  sale  of  lands  are 
the  subject  matter  of  the  sale,  the  terms,  and  the  names  or  description 
of  the  parties:  Menizv.  Neuwitter,  122  N.  Y.  491;  19  Am.  St.  Rep.  514. 
In  Cosack  v.  Descoudres,  1  McCord,  425,  10  Am.  Dec.  681,  the  following  re. 
<;eipt  was  held  sufficient:  "Received  of  C  twenty  dollars,  being  on  account 
■of  a  plantation  on  the  Cypress,  sold  to  him  this  day  for  two  thousand  dol- 
lars, payable  in  different  installments."  The  addition  of  the  last  clause 
■clearly  distinguishes  this  memorandum  from  the  one  in  the  principal  case. 
The  omission  of  a  provision  for  the  possession  will  not  invalidate  the  agree- 
ment: Munro  v.  Edwards,  86  Mich.  91. 

Fraud. — Making  a  Promise  With  No  Intention  of  Performing  it 
is  a  fraud  for  which  a  contract  may  be  rescinded:  Lawrence  v.  Oayetty,  78 
Cal.  126;  12  Am.  St.  Rep.  29.  The  ground  of  action,  in  such  cases,  is  not 
representation,  but  the  contract  arising  from  the  promise:  People  v.  Healy, 
128  111.  9;  15  Am.  St.  Rep,  90;  KvowUon  v.  Keenan,  146  Mass.  86;  4  Am.  St. 
Hep.  282;  Daioe  v.  Morris,  149  Mass.  188;  14  Am.  St.  Rep.  404. 
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COPELAND  V.  PhCENIX  INSURANCE  CoMPANT. 
[96  Alabama,  615.] 
FiKB  Insdkanok— Double  Insurance,  Policy  Not  Avoided  by.  Whew.. 
A  policy  of  fire  insurance,  containing  the  stipulation  against  "other  in^^ 
Burance,"  is  not  invalidated  by  the  fact  that,  at  the  time  of  its  issuance,, 
a  prior  policy  covering  the  same  property  is  in  existence,  unless  th* 
assured  has  an  interest  in  such  prior  policy,  or  will  derive  a  benefit- 
under  it  in  the  event  of  the  property's  being  burned. 

J.  M,  Chilton,  and  Oliver  and  Oliver,  for  the  appellants. 

Sanford  and  Thomas,  "for  the  respondents. 

•*•  Stone,  C.  J.  This  case  has  been  twice  before  in  this 
court,  and  most,  if  not  all,  of  the  legal  questions  have  beerv 
settled:  Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551;  90  Ala.  386. 
From  the  last  trial  in  the  court  below  only  the  rulings  on  the 
pleadings  are  presented  for  our  revision. 

The  complaint  counts  on  a  policy  of  insurance,  insuring  a 
residence  against  injury  or  destruction  by  fire,  and  alleges 
that  the  building  was  destroyed  by  fire  during  the  terra  cov- 
ered by  the  policy.  There  were  many  pleas  interposed,  but 
the  defense  was  rested  mainly  on  two  grounds:  1.  That  in 
obtaining  the  insurance  the  title  of  the  property  was  misrepre- 
sented as  being  unencumbered,  whereas  it  was  under  two  sub- 
sisting mortgages  for  specified,  large  sums;  and  2.  That  it 
was  represented  there  was  no  other  insurance  on  the  property^ 
when  in  truth  and  in  fact  there  was  then  existing  an  older,, 
unexpired  policy,  insuring  the  property  against  fire  to  tho^ 
extent  of  eight  hundred  dollars. 

Of  the  pleas  to  which  plaintiff's  demurrers  were  overruled, 
and  which  rulings  are  assigned  as  error,  the  one  numbered  9* 
sets  up  in  bar  of  the  action  that  at  the  time  the  policy  was 
sued  out  there  were  large,  unsatisfied  mortgages  on  the  prop- 
erty, and  that  the  policy  contained  a  stipulation  that  such 
encumbrance  should  render  the  policy  void.  Pleas  10,  14,. 
15,  16,  18,  19,  20,  and  21  each  avers  that  it  was  one  of  the^ 
provisions  of  the  policy  that  if  there  were  any  other  insurance 
on  the  property,  either  prior  or  subsequent,  such  other  insur- 
ance should  render  this  policy  void,  unless  written  consent 
for  the  additional  insurance  should  be  indorsed  on  the  policy. 
Each  of  these  pleas  then  avers  that  without  such  consent 
being  obtained,  there  was  an  older  existing  policy  of  insur- 
ance on  the  property.  And  plea  19  also  avers  that  the  prop- 
erty was  under  said  mortgage  encumbrances. 
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Pleas  16  and  18  fail  to  state  the  amount,  or  any  amount,  of 
Buch  prior  insurance,  and  on  that  account  are  possibly  im- 
perfect. This  omission  is  not  assigned  as  a  ground  of  de- 
murrer, and  we  will  not  notice  it.  There  is,  however,  an 
important  omission  in  plea  No.  18,  which  the  demurrer  brings 
to  the  attention  of  the  court.  That  plea  is  in  the  following 
language: 

"  For  further  plea  defendant  says  that  at  the  time  of  the 
issuance  of  said  policy  one  John  T.  Roberts  procured  the 
same  for  his  wife,  Mrs.  Dora  Roberts,  and  stated  to  defend- 
ant's agent  that  there  was  no  other  insurance  on  said  prop- 
erty, when  in  truth  there  was  another  policy  of  insurance  at 
that  time  covering  the  house  that  was  burned.  Said  prior 
^^''  policy  was  issued  December  20,  1886,  by  the  Central  In- 
surance Company,  favor  of  A.  F.  Copeland,  payable  to  the 
New  England  Mortgage  and  Security  Company.  And  defend- 
ant avers  that  said  representation  was  untrue.  Defendant 
avers  that  the  policy  sued  on  was  issued  on  the  faith  of  said 
statement."  One  of  the  grounds  of  demurrer  to  plea  18  was 
and  is,  '*  Said  plea  fails  to  state  any  facts  showing  that  said 
policy  was  for  the  benefit  of  Mrs.  Dora  Roberts." 

We  hold  this  ground  of  demurrer  well  taken.  If  Mrs. 
Roberts  had  no  interest  in  this  older  policy  we  are  at  a  loss 
to  conceive  how  it  could  influence  her  conduct,  or  how  the 
fact  of  such  other  insurance  issued  to  a  stranger  with  whom 
she  is  not  shown  to  have  been  connected  could  increase  her 
recovery  in  the  event  the  house  should  be  burned. 

There  is  another  aspect  of  this  question.  To  obtain  fire 
insurance  the  applicant  must  be  the  owner  of  an  insurable 
interest  in  the  property  sought  to  be  insured.  There  are 
some  interests  less  than  absolute  ownership  which  are  treated 
as  insurable,  but  a  majority  of  the  policies  are  issued  on 
claims  of  complete  ownership:  See  the  authorities  collated 
in  Commercial  Fire  Ins.  Co.  v.  Capital  City  Ins.  Co.,  81  Ala. 
320;  60  Am.  Rep.  162.  The  fact  that  the  policy,  the  subject 
of  the  present  suit,  was  issued  to  Mrs.  Roberts,  raises  the 
presumption  that  she  owned  an  insurable  interest.  She  could 
not  properly  obtain  the  policy  without  such  interest.  What 
interest  had  Copeland  in  the  property  on  which  he  could  and 
did  acquire  insurance?  Should  not  the  plea  have  averred 
that  Copeland,  at  the  time  he  took  out  the  policy,  had  an 
insurable  interest,  or  should  it  not  have  shown  in  what  man- 
ner Mrs.  Roberts  would  become  a  beneficiary  under  it?     Are 
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we  to  conjecture  he  had  such  interest,  and  on  such  conjecture 
avoid  the  policy  afterwards  issued  to  Mrs.  Roberts.  In  the 
absence  of  averment  in  the  plea  that  Mrs.  Roberts  had  an 
interest  in  that  older  policy,  or  would  derive  a  benefit  under 
it  in  the  event  the  house  should  be  burned,  upon  what  prin- 
ciple can  we  hold  that  such  former  policy  issued,  so  far  as  the 
plea  informs  us,  to  a  mere  stranger  bars  her  recovery  in  this 
8uit?     Each  plea  must  stand  or  fall  on  its  own  averments. 

Another  view.  The  record  in  the  present  appeal  does  not 
contain  a  copy  of  that  policy  sued  on.  When  the  case  was 
last  before  us — 90  Ala.  386 — the  provision  of  the  policy  on 
which  the  defense  we  are  considering  was  rested  is  set  out, 
and  is  as  follows:  "  If  the  assured  shall  have  or  shall  here- 
after make  any  other  insurance  (whether  valid  or  not)  on 
the  property,  without  the  consent  of  the  company  written 
hereon,"  then  the  policy  to  be  void.  Mark  the  language:  ®*® 
"If  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance,"  etc.  Mrs.  Roberts  is  the  assured.  How  can  it 
be  affirmed  that  a  policy  previously  issued  to  Copeland  con- 
stitutes other  insurance  to  Mrs.  Roberts,  in  the  absence  of 
averments  showing  her  connection  with,  or  interest  in,  that 
policy?  The  circuit  court  erred  in  overruling  the  demurrer 
to  the  18th  plea,  and  the  same  imperfection  is  found  in  pleas 
numbered  13  and  15,  and  to  some  extent  in  plea  No.  20. 

We  hold  that  the  circuit  court  rightly  sustained  demurrers 
to  the  replications. 

Reversed  and  remanded. 


Fire  Insurance. — Double  Insurance  Takes  Placb  when  two  or  more 
insurances  upon  the  same  subject,  the  same  risk  and  the  same  interest  are 
taken  by  the  owner  of  the  property:  Clarke  v.  Western  Assur.  Co.,  146  Pa.  St, 
5(il;  28  Am.  St.  Rep.  821;  or  by  some  one  for  his  benedt:  uElna  Fire  Ina. 
Co.  V.  Tyler,  16  Wend.  :^85;  30  Am.  Dec.  90.  Where  one  of  two  co-owners 
of  chattels  insured  his  interest  therein,  and  the  other  co-owner,  without  the 
knowledge  or  consent  of  the  first,  afterwards  insured  his  interest  in  another 
company,  it  was  held  that  the  prior  policy  was  not  avoided,  though  it  pro- 
vided that  the  assured  should  notify  the  company  of  any  other  existing  or 
after  iiiS  irance  applying  to  the  property,  or  any  part  thereof,  and  that  the 
policy  should  bo  void  if  the  assured  should  fail  to  comply  with  its  terms, 
conditions,  or  covenant.s,  or  if  he  should  then  or  thereafter  have  any  policy 
purporting  to  create  insurance  on  the  property  or  any  part  thereof,  witliout 
the  consent  of  the  company  indorsed  on  the  policy:  Hall  v.  Concordia  Fire 
J 119.  Co.,  90  Mich.  403. 
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[97  Alabama,  6.] 

-Juries — Motion  to  Quash  Venire. — That  some  of  the  jurors  snmmoiied 
on  a  special  venire  to  try  a  criminal  case  had  served  as  regular  jurors 
during  the  preceding  week;  that  another  had  been  summoned  as  a  regu- 
lar juror  for  the  week  of  the  trial  and  had  not  been  a  resident  of  the 
state  or  county  for  the  preceding  year,  and  that  another  had  served  as  a 
juror  at  a  term  of  the  court  in  the  same  year,  are  not  sufBcient  grounds 
for  quashing  the  venire. 

Juries— Challenges— Insufficient  Grounds  fob. — That  one  of  the  jurors 
summoned  in  a  criminal  case  was  at  the  time  serving  as  a  juror  in  an> 
other  case;  that  another  had  not  been  a  resident  of  the  state  or  county 
for  the  preceding  year  and  was  excused  for  cause;  that  another  failed 
to  answer  when  called;  that  another  was  over  the  age  of  seventy  years 
and  was  challenged  for  cause;  and  that  another,  on  his  examination  as 
to  his  competency,  stated  that  he  had  heard  a  part  of  the  evidence  at 
the  preliminary  examination,  and  from  that  evidence  had  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  and  that,  in  his 
judgment,  such  oijiuion  would  not  bias  his  verdict,  constitute  no  ground 
of  challenge  to  the  jury  selected  to  try  the  case. 

Criminal  Law— Crime  Under  Compulsion. — No  man  can  excuse  himself 
under  the  plea  of  necessity  or  compulsion  for  taking  the  life  of  an  inno- 
cent person. 

Murder  Under  Compulsion. — A  man  cannot  fexcuse  or  justify  the  killing 
of  an  innocent  man  under  the  plea  that  compulsion  was  exerted  and 
operated  upon  him  at  the  time,  and  forced  him  to  the  commission  of  the 
act,  if  he  might  have  avoided  the  necessity  by  escape  before  that  time. 

R.  B.  Smyer,  for  the  appellant 

W.  L.  Martin,  attorney  general,  for  the  state. 

®  Coleman,  J.  At  the  July  term,  1892,  of  the  circuit  court, 
the  defendant  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  suffer  death. 

The   defendant   moved   to   quash    the   venire   summoned: 

1.  Because  some  of  the  jurors  summoned  on  the  special  venire 
had    served    as    regular  jurors  during  the  preceding  week; 

2.  Because  William  Jackson,  who  was  summoned  as  a  regu- 
lar juror  for  the  week,  had  not  been  a  resident  of  the  state  or 
county  for  the  preceding  twelve  months;  3.  Because  one 
C  H.  McCullough,  whose  name  appears  on  the  venire  served 
as  a  regular  juror  at  the  January  term  1892.  These  several 
motions  were  properly  overruled:  Crim.  Code,  sec.  4301; 
Fields  V.  State,  52  Ala.  351;  Gibson  v.  State,  89  Ala.  126;  18 
Am.  St.  Rep.  96. 

The  objections  to  the  impaneling  of  the  jury  were  as  follows: 
1.  That  one  of  the  jurors  drawn  failed  to  answer,  it  appearing 
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that  said  juror  was  at  that  time  serving  as  a  juror  on  another 
case,  and  was  out  considering  that  case.  The  second  objec- 
tion is  the  same  as  the  first.  3.  That  one  of  the  jurors  drawn 
had  not  been  a  resident  of  the  state  or  county  for  the  past 
preceding  twelve  months,  and  was  excused  for  cause;  4.  That 
one  of  the  persons  whose  name  was  drawn,  who  had  been 
summoned  to  serve  as  a  juror,  failed  to  answer  when  called;^ 

5.  That  one  of  the  persons  summoned  as  a  juror  was  over  th& 
age  of  seventy,  who  was  challenged  by  the  state  for  cause; 

6.  That  one  of  the  persons  summoned,  on  his  examination  aa 
to  his  competency,  stated  that  he  had  heard  a  part  of  the  evi- 
dence at  a  preliminary  examination  of  the  defendant,  and 
from  that  evidence  had  formed  an  opinion  as  to  the  guilt  or 
innocence  ''  of  the  defendant,  but  that  in  his  judgment  said 
opinion  would  not  bias  his  verdict.  Upon  this  statement  the 
court  pronounced  the  person  competent  to  serve  as  a  juror» 
Each  of  these  objections  have  been  adjudicated  by  this  court, 
and  declared  to  be  without  merit:  See  the  following  authori- 
ties: On  the  first  and  second  propositions,  Johnson  v.  State,  94 
Ala.  40,  and  authorities  cited;  on  the  third  proposition,  Fields 
V.  State,  52  Ala.  351,  aiid  Gibson  v.  State,  89  Ala.  126;  18  Am. 
St.  Rep.  96;  on  the  fourth,  Johnson  v.  State,  94  Ala.  40;  ou 
the  fifth.  Grim.  Code,  sec.  4331,  subd.  8;  on  the  sixth,  Ham- 
mil  v.  State,  90  Ala.  577.  Neither  of  the  objections  come 
within  the  principle  decided  in  the  case  of  McQueen  v.  StatCy 
94  Ala.  52,  or  of  Darby  v.  State,  92  Ala.  9. 

The  confessions  of  the  defendant  were  voluntarily  made^ 
and  were  properly  admitted.  Moreover  the  defendant  himself, 
who  testified  in  his  own  behalf,  did  not  deny  they  were  volun- 
tarily made,  but  himself  testified  substantially  as  true  the 
main  fact  given  in  evidence  as  confessions.  The  testimony 
of  the  defendant,  and  the  evidence  adnjitted  as  confessions,, 
showed  that  he  took  the  life  of  the  deceased  without  provoca- 
tion on  the  part  of  the  deceased,  and  when  there  was  no  real 
■or  apparent  necessity  for  the  act  so  far  as  such  necessity  pro- 
ceeded from  the  deceased.  According  to  his  own  statement, 
the  object  to  be  accomplished  by  taking  the  life  of  the  de- 
ceased was  to  prevent  deceased  from  appearing  as  a  witness 
against  him.  and  one  Burkhalter  and  Leith,  charged  with  re- 
tailing whiskey  without  a  license.  The  defendant's  excuse 
for  the  homicide  was  that  Burkhalter  and  Leith  threatened 
to  take  his  life  unless  he  killed  deceased;  that  they  were 
present,  armed  with  double-barreled    shotguns,  and  threat- 
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ened  to  kill  him  unless  he  killed  deceased;  and  that  it  was- 
through  fear  and  to  save  his  own  life  he  struck  deceased  with, 
an  axe.  He  admits  that  after  having  struck  deceased  down, 
he  rifled  the  pockets  and  took  what  money  was  found  in  th& 
pockets  of  the  deceased. 

On  this  phase  of  the  evidence  the  court  was  asked  to  give- 
the  following  charge:  "If  the  jury  believe  from  the  evidence- 
that  the  defendant  killed  Pogue  under  duress,  under  compul- 
sion from  a  necessity,  under  threats  of  immediate  impending: 
peril  to  his  own  life,  such  as  to  take  away  the  free  agency  of 
the  defendant,  then  he  is  not  guilty."  The  court  refused  this 
charge,  and  the  refusal  is  assigned  as  error.  This  brings  up- 
for  consideration  the  question,  what  is  the  law  when  one  per- 
son, under  compulsion  or  fear  of  great  bodily  harm  to  himself^ 
takes  the  life  of  an  innocent  person;  and  what  is  his  duty 
when  placed  under  such  circumstances? 

®  The  fact  that  defendant  had  been  in  the  employment  of 
Burkhalter  is  no  excuse.  The  command  of  a  superior  to  an. 
inferior,  of  a  parent  to  a  child,  of  a  master  to  a  servant,  or  of 
a  principal  to  his  agent,  will  not  justify  a  criminal  act  done- 
in  pursuance  of  such  command:  1  Bishop  on  Criminal  Law^ 
sec.  355;  Reese  v.  State,  73  Ala.  18;  4  Blackstone's  Commen* 
taries,  sec.  27. 

In  a  learned  discussion  of  the  question,  to  be  found  in  1 
Leading  Criminal  Cases,  page  81,  and  note  on  page  85,  by 
Bennett  and  Heard,  it  is  declared  that  "for  certain  crimes- 
the  wife  is  responsible,  although  committed  under  the  com- 
pulsion of  her  husband.  Such  are  murder,"  etc.  To  the  same- 
effect  is  the  text  in  14  American  and  English  Encyclopedia 
of  Law,  page  649;  and  this  court  gave  sanction  to  this  rule- 
in  Bibb  V.  State,  94  Ala.  31;  33  Am.  St.  Rep.  88.  In  Ohio  a 
contrary  rule  prevails  in  regard  to  the  wife:  Davis  v.  State,  15- 
Ohio,  72;  45  Am.  Dec.  559.  In  Arkansas  there  is  a  statuto- 
specially  exempting  married  women  from  liability  whea 
"acting  under  the  threats,  commands,  or  coercion  of  their 
husbands,"  but  it  was  held  under  this  act  there  was  no  pre- 
sumption in  favor  of  the  wife  accused  of  murder,  and  that  it 
was  incumbent  on  her  to  show  that  the  crime  was  done  under 
the  influence  of  such  coercioli,  threats,  or  commands":  Ed^ 
wards  v.  State,  27  Ark.  493,  reported  in  1  Criminal  Law  by 
Green,  page  741. 

In  the  case  of  Beal  v.  Slate,  72  Ga.  200,  and  also  in  the  case- 
of  People  V.  Miller,  66  Cal.  468,  the  question  arose  upon  tha 
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€uflBciency  of  the  testimony  of  a  witness  to  autliorize  a  con- 
viction for  a  felony,  it  being  contended  that  the  witness  was 
an  accomplice.  In  both  cases  the  witness  was  under  fourteen 
years  of  age.  It  was  held  that  if  the  witness  acted  under 
threats  and  compulsion  he  was  not  an  accomplice.  The  de- 
fendants were  convicted  in  both  cases. 

In  the  case  of  Rex  v.  CrutcJdey,  5  Car.  &  P.  133,  the  defend- 
ant was  indicted  for  breaking  a  threshing-machine.  The  de- 
fendant was  allowed  to  prove  that  he  was  compelled  by  a  mob 
to  go  with  them  and  compelled  to  hammer  the  threshing- 
machine,  and  was  also  permitted  to  prove  that  he  ran  away 
at  the  first  opportunity. 

In  1  Hawkins'  Pleas  of  the  Crown,  chapter  28,  section  26, 
it  is  said:  "The  killing  of  an  innocent  person  in  defense  of  a 
man's  self  is  said  to  be  justifiable  in  some  special  cases,  as  if 
two  be  shipwrecked  together  and  one  of  them  get  upon  a  plank 
to  save  himself,  and  the  other  also,  having  no  other  means  to 
«ave  his  life,  get  upon  the  same  plank,  and  finding  it  not  able 
to  support  them  both,  thrusts  the  other  ®  from  it,  whereby  he 
is  drowned,  it  seems  that  he  who  thus  preserved  his  own  life 
at  the  expense  of  that  other  may  justify  the  fact  by  the  in- 
•evitable  necessity  of  the  case." 

In  1  Hale's  Pleas  of  the  Crown,  chapter  8,  section  50,  it  is 
said:  "  There  is  to  be  observed  a  difference  between  the  times 
of  war,  or  public  insurrection  or  rebellion,  when  a  person  is 
under  so  great  a  power  that  he  cannot  resist  or  avoid,  the 
law  in  some  cases  allows  an  impunity  for  parties  compelled, 
or  drawn  by  fear  of  death,  to  do  some  acts  in  themselves 

-capital,  which  admit  no  excuse  in  time  of  peace Now 

as  to  times  of  peace:  If  a  man  be  menaced  with  death,  un- 
less he  will  commit  an  act  of  treason,  murder,  or  robbery,  the 
fear  of  death  doth  not  excuse  him  if  he  commit  the  act;  for  the 
law  hath  provided  a  sufficient  remedy  against  such  fears  by 
applying  himself  to  the  court  and  oflBcers  of  justice  for  a  writ 
or  precept  de  securitate  pads.  Again,  if  a  man  be  desperately 
assaulted  and  in  peril  of  death,  and  cannot  otherwise  escape, 
unless  to  satisfy  his  assailant's  fury  he  will  kill  an  innocent 
person,  the  present  fear  of  actual  force  will  not  acquit  him  of 
the  crime  and  punish n)ent  of  murder,  if  he  commit  the  act; 
for  he  ought  rather  to  die  himself  than  kill  an  innocent;  but 
if  he  cannot  otherwise  save  his  own  life,  the  law  permits  him 
in  his  own  defense  to  kill  his  assailant." 

4  Blackstone's  Commentaries,  section  30,  declares  the  law 


Nov.  1892.]  Arp  v.  State.  141 

to  be:  "Though  a  man  be  violently  assaulted,  and  has  not 
other  possible  means  of  escaping  death  but  by  killing  an  in- 
nocent person,  this  fear  and  force  shall  not  acquit  him  of 
murder;  for  he  ought  rather  to  die  himself  than  escape  by 
the  murder  of  an  innocent." 

In  4  Stephens'  Commentaries,  book  6,  chapter  2,  pages  83, 
84,  the  same  rule  is  declared  to  be  the  law. 

In  East's  Crown  Law  the  same  general  principles  are  de- 
clared as  to  cases  of  treason  and  rebellion,  etc.  But  on  page 
294,  after  referring  to  the  case  of  two  persons  being  ship- 
wrecked and  getting  on  the  same  plank,  proceeds  as  follows: 
"Yet,  according  to  Lord  Hale,  a  man  cannot  even  excuse 
the  killing  of  another  who  is  innocent,  under  a  threat,  how- 
ever urgent,  of  losing  his  own  life  unless  he  comply.  But  if 
the  commission  of  treason  may  be  extenuated  by  the  fear  of 
present  death,  and  while  the  party  is  under  actual  compul- 
sion, there  seems  no  reason  why  this  offense  may  not  be  miti- 
gated upon  the  like  consideration  of  human  infirmity.  But 
if  the  party  might,  as  Lord  Hale,  in  one  place,  supposes,  have 
recourse  to  the  law  for  his  protection  against  such  threats,  it 
will  certainly  be  no  excuse  for  committing  murder." 

*®  In  1  Russell  on  Crimes,  section  699,  it  is  stated  as  fol- 
lows: "The  person  committing  the  crime  must  be  a  free 
agent,  and  not  subject  to  actual  force  at  the  time  the  act  is 
done;  thus,  if  A  by  force  take  the  arm  of  B,  in  which  is  a 
weapon,  and  therewith  kill  C,  A  is  guilty  of  murder,  but  not 
B.  But  if  it  be  only  a  moral  force  put  upon  B,  as  by  threat- 
ening him  with  duress  or  imprisonment,  or  even  by  an  as- 
sault to  the  peril  of  his  life  in  order  to  compel  him  to  kill  C, 
it  is  no  legal  excuse." 

In  the  case  of  Regina  v.  Tyler,  8  Car.  &  P.  618,  Lord  Den- 
ham,  C.  J.,  declares  the  law  as  follows:  "With  regard  to  the 
argument,  you  have  heard  that  these  prisoners  were  induced 
to  join  Thorn,  and  to  continue  with  him  from  a  fear  of  per- 
sonal violence  to  themselves,  I  am  bound  to  tell  you  that 
where  parties,  for  such  reason,  are  induced  to  join  a  mischiev- 
ous man,  it  is  not  their  fear  of  violence  to  themselves  which 

can  excuse  their  conduct  to  others The  law  is  that  no 

man,  from  a  fear  of  consequences  to  himself,  has  a  right  to 
make  himself  a  party  committing  miscliief  on  mankind." 

In  the  case  of  Bespublica  v.  McCarty,  2  Dall.  86,  when  the 
defendant  was  on  trial  for  high  treason,  the  court  uses  this 
language:  "  It  must  be  remembered  that  in  the  eye  of  the 
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law  nothing  will  excuse  the  act  of  joining  the  enemy  but  the 
fear  of  immediate  death;  not  the  fear  of  any  inferior  personal 
injury,  nor  the  apprehension  of  any  outrage  on  property." 

The  same  rule  in  regard  to  persons  charged  with  treason 
as  that  stated  in  Hale's  Pleas  of  the  Crown  is  declared  in 
1  Hawkins'  Pleas  of  the  Crown,  chapter  17,  section  28,  and 
note,  and  both  authors  hold  that  "  the  question  of  the  prac- 
ticability of  escape  is  to  be  considered,  and  that  if  the  person 
thus  acting  under  compulsion  continued  in  the  treasonable 
acts  longer  than  was  necessary,  the  defense  ^pro  timore  mor- 
tis^ will  not  be  available." 

This  principle  finds  further  support  in  the  case  of  United 
States  V.  Greinerj  tried  for  treason,  reported  in  4  Phila.  396, 
in  the  following  language:  "The  only  force  which  excuses  on 
the  grounds  of  compulsion  is  force  upon  the  person  and  pres- 
ent fear  of  death,  which  force  and  fear  must  continue  during 
all  the  time  of  military  service,  and  that  it  is  incumbent  in 
Tsuch  a  case  upon  him  who  makes  force  his  defense  to  show  an 
actual  force,  and  that  he  quitted  the  service  as  soon  as  he 
«ould." 

1  Wharton's  Criminal  Law,  section  94,  under  the  head  of 
Persons  Under  Compulsion,  says:  "Compulsion  may  be  viewed 
in  two  aspects:  1.  When  the  immediate  agent  is  physically 
*'  forced  to  do  the  injury,  as  when  his  hand  is  seized  by  a 
person  of  superior  strength,  and  is  used  against  his  will  to 
strike  a  blow,  in  which  case  no  guilt  attaches  to  the  person 
so  coerced;  2.  When  the  force  applied  is  that  of  authority  or 
fear.  Thus,  when  a  person  not  intending  wrong  is  swept 
along  by  a  party  of  persons  whom  he  cannot  resist  he  is  not 
responsible  if  he  is  compelled  to  do  wrong  by  threats  on  the 
part  of  tlie  offenders  instantly  to  kill  him,  or  to  do  him  griev- 
ous bodily  harm  if  he  refuses;  but  threats  of  future  injury, 
or  the  conunand  of  any  one  not  the  husband  of  the  offender, 
<lo  not  excuse  any  offense.  Thus,  it  is  a  defense  to  an  indict- 
ment for  treason  that  the  defendant  was  acting  in  obedience 
to  a  de  ffixto  government,  or  to  such  concurring  and  overbear- 
ing sense  of  the  conimunity  in  which  he  resided  as  to  imperil 
his  life  in  cape  of  dissent."  In  section  1803  a  of  the  same 
author  (Wiiarton),  it  is  said:  "No  matter  what  may  be  the 
ehnpe  compulsion  takes,  if  it  affects  the  person,  and  he  yielded 
to  it  bona  fide,  it  is  a  legitimate  defense." 

We  have  examined  the  cases  cited  by  Mr.  Wharton  to  sus- 
tain the  text,  and  find  them  to  be  cases  of  treason,  or  fear 
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from  the  party  slain,  and  in  none  of  them  is  there  a  rule 
<3ifferent  from  that  declared  in  the  common-law  authorities 
cited  by  us. 

Bishop  on  Criminal  Law,  sections  346,  347,  348,  treats  of 
the  rules  of  law  applicable  to  acts  done  under  necessity  and 
compulsion.  It  is  here  declared:  "That  always  an  act  done  \ 
from  compulsion  and  necessity  is  not  a  crime.  To  this  prop- 
osition the  law  knows  no  exception.  Whatever  it  is  neces- 
sary for  a  man  to  do  to  save  his  life  is,  in  general,  to  be 
considered  as  compelled." 

The  cases  cited  to  these  propositions  show  the  facts  to  be 
different  from  those  under  consideration.  The  case  referred 
in  Reniger  v.  Fogossa,  1  Plow.  19,  was  where  the  defendant 
had  thrown  overboard  a  part  of  his  cargo  of  green  wood,  dur- 
ing a  severe  tempest,  to  save  his  vessel  and  the  remainder 
of  his  cargo.  The  other.  Queen  v.  Bamber,  5  Q.  B.  279,  was 
for  the  failure  to  keep  up  a  highway,  which  the  encroach- 
ments of  the  sea  had  made  impossible;  and  that  of  Tate  v. 
State,  5  Black  f.  73,  was  also  that  of  a  supervisor  of  a  public 
highway,  and  the  others  were  cases  of  treason,  to  which 
reference  has  been  made.  In  section  848  the  author  cites  the 
rule  laid  down  by  Russell,  and  also  of  Lord  Denman,  and  in 
1  East  Pleas  of  the  Crown,  to  which  reference  has  already 
been  made.  In  section  845  the  same  author  uses  the  follow- 
ing language:  "The  cases  in  which  a  man  is  clearly  justified 
in  taking  another's  life  to  save  his  own  are  when  the  **  other 
has  voluntarily  placed  himself  in  the  wrong.  And  probably, 
as  we  have  seen,  it  is  never  the  right  of  one  to  deprive  an 
innocent  third  person  of  life  for  the  preservation  of  his  own. 
There  are,  it  would  seem,  circumstances  in  which  one  is  bound 
even  to  die  for  another."  Italics  are  ours — emphasized  to 
call  attention  to  the  fact,  that  the  author  is  careful  to  content 
himself  more  with  a  reference  to  the  authorities  which  de- 
clare these  principles  of  law  than  an  adoption  of  them  as  his 
own. 

The  authorities  seem  to  be  conclusive  that,  at  common  law, 
no  man  can  excuse  himself,  under  the  plea  of  necessity  or 
compulsion,  for  taking  the  life  of  an  innocent  person. 

Our  statute  has  divided  murder  into  two  degrees,  and  affixed 
the  punishment  for  each  degree,  but  in  no  respect  has  added 
to,  or  taken  away,  any  of  the  ingredients  of  murder  as  known 
At  common  law:  Mitchell  v.  State,  60  Ala.  26;  Fields  v.  Siattt 
52  Ala.  352. 
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That  persons  have  exposed  themselves  to  imminent  peril 
and  death  for  their  fellow-man,  and  that  there  are  instances, 
where  innocent  persons  have  submitted  to  murderous  assaults 
and  death  rather  than  take  life  is  well  established,  but  such 
aelf-sacrifices  emanated  from  other  motives  than  the  fear  of 
legal  punishment.  That  the  fear  of  punishment  by  imprison- 
ment or  death  at  some  future  day  by  due  process  of  law  can 
operate  with  greater  force  to  restrain  or  deter  from  its  viola- 
tion, than  the  fear  of  immediate  death,  unlawfully  inflicted, 
is  hardly  reconcilable  with  our  knowledge  and  experience 
with  that  class  of  mankind,  who  are  controlled  by  no  other 
higher  principle  than  fear  of  the  law.  Be  this  as  it  may, 
there  are  other  principles  of  law  undoubtedly  applicable  to 
the  facts  of  this  case,  and  which  we  think  cannot  be  ignored. 

The  evidence  of  the  defendant  himself  shows  that  he  went 
to  Burkhalter's  house  about  nine  o'clock  of  the  night  of  the 
killing,  and  there  met  Burkhalter  and  Leith,  and  that  it  was 
there,  and  at  that  time,  they  told  him  he  must  kill  Pogue. 
The  evidence  is  not  clear  as  to  how  far  it  was  from  Burk- 
halter's to  Pogue's  dwelling,  where  the  crime  was  perpetrated; 
but  it  was  sufficient  to  show  that  there  was  some  considerable 
distance  between  the  places,  and  he  testifies  as  they  went  to 
Pogue's,  they  went  by  the  mill  and  got  the  axe,  with  which 
he  killed  him.  Under  every  principle  of  law,  it  was  the  duty 
of  the  defendant  to  have  escaped  from  Burkhalter  and  Leith, 
after  being  informed  of  their  intention  to  compel  him  to  take 
the  life  of  Pogue,  as  much  so  as  it  is  the  duty  of  one  who  had 
been  compelled  to  take  up  *'  arms  against  his  own  govern- 
ment, if  he  can  do  so  with  reasonable  safety  to  himself;  or  of 
one  assailed  to  retreat,  before  taking  the  life  of  his  assailant. 
Although  it  may  have  been  true,  that  at  the  time  he  struck 
the  fatal  blow,  that  he  had  reason  to  believe  he  would  be 
killed  by  Burkhalter  and  Leith,  unless  he  killed  Pogue,  yet, 
if  he  had  the  opportunity,  if  it  was  practicable,  after  being 
informed  at  Burkhalter's  house  of  their  intention,  he  could 
have  made  his  escape  from  them  with  reasonable  safety,  and 
he  failed  to  do  so,  but  remained  with  them  until  the  time  of 
the  killing,  the  immediate  necessity  or  compulsion  under 
which  he  acted  at  that  time  would  be  no  excuse  to  him.  As 
to  whether  escape  was  practicable  to  defendant,  as  we  have 
stated,  was  a  question  of  fact  for  the  jury.  The  charge,  num- 
bered 1  and  refused  by  the  court,  ignored  this  principle  of 
law  and  phase  of  evidence,  and  demanded  an  acquittal  of  de- 
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fendant,  if  at  the  time  of  the  killing  the  compulsion  and  coer- 
cion operated  upon  the  defendant,  and  forced  him  to  the 
commission  of  the  act,  notwithstanding  he  might  have  avoided 
the  necessity  by  escape  before  that  time.  We  do  not  hesitate 
to  say  he  would  have  been  justifiable  in  taking  the  life  of 
Burkhalter  and  Leith,  if  there  had  been  no  other  way  open 
to  enable  him  to  avoid  the  necessity  of  taking  the  life  of  an 
innocent  man.  The  charge  requested  was  erroneous  and  mis* 
leading,  in  the  respect  that  it  ignored  the  law  and  evidenco 
in  these  respects. 

The  second  charge  requested  was  properly  refused.  We 
suppose  the  principle  asserted  is  exactly  the  contrary  of  that 
intended.  By  the  use  and  position  of  the  negatives  the 
charge  is  made  to  assert  that  unless  there  was  a  present  im- 
pending necessity  to  strike  there  could  be  no  murder. 

There  is  no  error  in  the  record. 

It  appearing  that  the  day  appointed  for  the  execution  of 
the  sentence  has  passed,  it  is  considered  and  ordered  that 
Friday,  the  tenth  day  of  March  next  (1893),  be  and  is  hereby 
appointed  and  specified  for  the  execution  of  the  sentence  of  the 
law  pronounced  by  the  trial  court,  and  the  sheriflFor  his  deputy, 
or  the  ofiicer  acting  in  his  place,  must  execute  the  sentence. 

Aflfirmed.  

Criminal  Law — Crimb  Committed  Undbb  Compdlsion. — For  a  dia- 
cusaioa  of  the  liability  of  a  wife  for  crimes  committed  under  the  actual  or 
presumed  coercion  of  her  husband,  see  the  monographic  note  to  BU)b  v.  State, 
33  Am.  St.  Rep.  89-96. 

Trial — Venire  of  Jurors. — Incompetency  of  Somb  of  Those  Sum- 
moned Not  a  Ground  fob  QuASHiNa:  See  Gibson  v.  State,  89  Ala.  121;  18 
Am.  St.  Rep   96. 
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MuRDBB — Evidence — Collateral  Facts.— Ou  a  trial  for  murder  rags  and 
paper  blackened,  as  if  by  powder,  found  near  the  place  where  the  de- 
ceased was  killed  by  gunshot  wounds,  are  admissible  in  evidence  against 
the  accused,  when  it  appears  that  one  barrel  of  a  double-barrel  shotgun 
belonging  to  the  latter,  and  fouud  concealed  in  bis  bouse  shortly  after 
his  arrest,  was  empty,  while  the  other  contained  rags  and  paper  similar 
to  tliose  admitted  in  evidence. 

Con FB.S8IONS— Admissibility. — A  voluntary  confession  or  admission  by  a 
person  accused  of  murder,  made  to  officers,  while  in  jail,  that  a  gun 
found  at  his  bouse  shortly  after  his  arrest  is  his  property  is  admissibla 
in  evidence  against  him. 
AM.  ST.  Rkp.,  Vou  XXXVIIL  -10 
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Criminal  Evidkncb— Marks  or  Footprints. — Any  traces  or  marks  foand 
at  or  near  the  scene  of  a  crime  about  the  time  of  its  commission,  indicatiro 
of  the  presence  or  proximity  of  the  accused,  are  admissible  in  evi- 
dence as  facts  tending  to  connect  him  with  its  coinmission.  The  char« 
acter  of  footprints  found  where  the  crime  is  discovered,  leading  to  or 
from  the  place  of  the  crip:ie,  and  their  correspondence  with  the  feet  of 
the  accused,  or  with  shoes  worn  by  or  found  in  his  possession,  are  also 
admissible  in  evidence  to  identify  him  as  the  guilty  party. 

Evidence — Opinion  as  to  Footprints. — A  witness  in  a  criminal  case  is 
allowed  to  state  that  he  measured  tracks  found  at  the  place  where  a 
crime  was  committed,  and  compared  them  with  tracks  made  by  the  ac- 
cused the  next  day,  and  that  they  corresponded;  but  he  is  not  allowed 
to  say  that  a  particular  shoe  which  he  found  on  the  foot  of  the  accused 
Tfould  make  such  a  track,  nor  that  in  his  judgment  it  was  his  track, 
nor  to  give  his  opinion  on  the  subject  at  all.  He  must  state  the  /acts  of 
identification,  and  it  is  for  the  jury  to  find  from  the  facts  deposed  to 
whether  the  tracks  were  made  by  the  accused  or  not. 

Murder — Evidence  op  Motive. — On  a  trial  for  murder,  evidence  that  an 
indictment  for  another  crime  is  pending  against  the  accused,  and  that 
the  deceased  was  a  prosecuting  witness  in  that  case,  is  admissible,  when 
ofiFered  in  connection  with  threats  by  the  accused  to  take  the  life  of  the 
deceased,  because  she  was  a  witness  against  him  in  that  case,  to  show 
motive  for  the  perpetration  of  the  crime. 

MuROER — Failure  of  Accu.sed  to  Deny  Guilt — Effect  of. — The  failure 
of  an  accused,  when  testifying  as  a  witness,  to  deny  that  he  fired  the' 
fatal  shot,  is  not  an  admission  of  guilt,  but  is  only  a  circumstance,  the 
weight  of  which  is  for  the  jury  in  the  light  of  all  the  evidence. 

Reasonable  Doubt  Is  doubt  for  which  a  good  reason  arising  from  the  evi- 
dence can  be  given. 

J.  W.  Posey,  for  the  appellant. 

W.  L.  Martin,  attorney  general,  for  the  state. 

'®  Haralson,  J.  1.  Rose  Stanback  was  shot  and  killed 
in  Brewton,  by  some  unknown  person,  about  eight  or  nine 
o'clock,  on  a  Sunday  evening,  in  February,  1892.  Some  buck- 
shot were  found  to  have  entered  a  plank  in  a  house  near 
where  she  was  found,  and  about  twenty-five  steps  away  were 
afterwards  discovered  tracks  of  a  person  who  wore  shoes,  and 
between  the  tracks  and  house  were  found  "  some  colored 
calico  scraps  or  rage,  blackened  as  if  shot  with  powder,  two 
in  number,  one  having  several  holes  through  it,  and  some 
soft,  thin  paper."  These  were  produced  and  offered  in  evi- 
dence. 

*®  The  defendant  objected  to  the  evidence,  but  the  court 
admitted  it,  and  he  excepted. 

By  itself,  and  disconnected  with  something  else,  to  make 
it  rele.vant,  this  evidence  did  not  tend  to  show  that  defendant, 
any  more  than  any  other  person,  did  the  shooting.     We  in- 


T^ov.  1892.]  Hodge  i;.  State.  147 

fer,  however,  that  it  was  offered  and  admitted,  with  the  expec- 
tation of  its  being  made  relevant  by  other  evidence  to  be 
offered,  in  the  further  progress  of  the  trial,  since  we  find  such 
evidence  was  offered  as  follows: 

The  evidence  shows  that  the  sheriff  and  others,  several 
^ays  after  the  defendant  had  been  arrested  and  confined  in 
jail,  went  to  the  house  of  the  defendant,  and  looking  through, 
found  a  double-barrel  shotgun,  put  in  a  place  as  if  to  conceal 
at,  with  one  barrel  empty,  and  the  other  loaded;  that  they 
^rew  the  load,  and  found  it  contained  buckshot  and  some 
■dark  calico  rags  and  tissue  paper  wadding,  similar  in  appear- 
ance to  the  rags  and  paper  picked  up  near  the  place  of  the 
killing,  which  had  been  admitted  in  evidence,  and  these,  also, 
■were  offered  and  introduced  in  evidence,  against  defendant's 
objection  and  exception. 

This  evidence  was  clearly  competent,  and  rendered  that 
about  the  other  rags  and  paper  before  introduced  also  relevant, 
as  tending  to  connect  the  defendant  with  the  shooting:  Mattir 
ton  V.  State,  55  Ala.  224;  Scroggins  v.  State,  at  present  term: 
•Commonwealth  v.  Webster,  5  Cush.  295;  52  Am.  Dec.  727. 

And  each  of  these  criminative  circumstances  becomes  more 
pertinent,  when  it  was  afterwards  shown  that  the  marshal  of 
the  town,  sheriff,  and  the  clerk  of  the  court,  each  known  to  the 
■defendant,  went  together  to  the  jail,  taking  with  them  the 
gun  which  had  been  found  in  defendant's  house,  and  asked 
him  if  it  was  his  gun,  and  he  said  it  was. 

The  witnesses  by  whom  this  admission  was  shown  testified 
that  they  made  no  threats  nor  offered  any  inducements  to 
defendants  to  procure  said  confession,  and  that  it  was  volun- 
tary. The  defendant's  counsel  objected  to  this  evidence  on 
the  ground  that  it  was  not  a  voluntary  confession,  but  it  was 
admitted,  and  he  excepted.  There  was  no  error  in  its  admis- 
sion: 3  Brickell's  Digest,  p.  285,  sees,  652,  553. 

2.  Any  traces  or  marks  at  or  near  the  scene  of  the  crime, 
about  the  time  of  its  commission,  indicative  of  the  presence 
or  proximity  of  the  accused,  are  always  admissible  as  facts 
tending  to  connect  the  defendant  with  its  commission.  The 
■character  of  footprints,  found  where  the  crime  is  discovered, 
leading  to  or  from  the  place  of  the  crime,  and  their  corre- 
spondence with  the  feet  of  the  accused,  or  with  shoes  worn  by 
liim,  or  found  in  his  possession,  we  have  held  are  admissible 
"*®  in  evidence  to  identify  him  as  the  guilty  agent:  Youiig  v. 
^tate,  68  Ala.  569. 
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A  witness  may  be  allowed  to  state  that  he  measured  the^ 
tracks  at  the  place  where  the  crime  was  committed,  and  com- 
pared them  with  tracks  made  by  defendant  the  next  day,  and 
they  corresponded;  but,  he  will  not  be  allowed  to  say  that  a 
particular  shoe  which  he  saw  on  defendant's  foot  would  mako 
such  a  track,  nor  that  "  in  his  judgment  it  was  defendant's 
track,"  nor  to  give  his  opinion  on  the  subject  at  all.  Ho^ 
must  state  the  facts  of  identification,  and  it  is  for  the  jury  ta 
find,  from  the  facts  deposed  to,  whether  they  were  defendant'* 
tracks  or  not:  Busby  v.  State^  77  Ala.  66;  Eiley  v.  State,  88 
Ala.  193. 

It  was  erroneous  for  the  court  to  allow  the  witnesses  to  ex- 
press their  opinions,  "  that  the  tracks  seen  at  or  near  the  place 
of  the  killing  were  the  same,  and  made  by  the  same  persons, 
as  the  others  they  occasionally  saw  elsewhere";  and  for  th& 
sheriff  to  testify,  that  the  track  or  impression  made  by  the 
shoe  taken  by  him  ofl'  of  defendant's  foot;  "  was  the  same  • 
as  the  other  tracks  made  and  seen  several  days  previous^ 
near  the  place  of  the  killing  and  other  places  in  the  town  of 
Brewton." 

3.  The  court  committed  no  error  in  allowing  the  state  to 
introduce  evidence  of  the  pendency,  in  that  court,  of  another 
indictment  against  defendant,  for  another  crime,  alleged  to 
have  been  committed  by  him,  in  which  deceased  was  a  wit- 
ness for  the  state,  against  him,  in  connection  with  the  evidence 
of  threats  made  by  defendant,  to  take  the  life  of  the  deceased, 
because  she  was  a  witness  against  him,  in  said  cause.  This 
evidence  tended  to  show  motive,  on  the  part  of  the  defendant, 
to  get  rid  of  deceased:  Marler  v.  State,  67  Ala.  56;  42  Am» 
Rep.  95;  68  Ala.  580;  Duncan  v.  State,  88  Ala.  34. 

4.  Defendant,  testifying  in  his  own  behalf,  failed  to  state  or 
deny,  that  he  did  or  did  not  do  the  shooting  that  killed  de- 
ceased, although  he  was  asked  directly,  if  he  did  do  it.  The 
solicitor  for  the  state  argued  to  the  jury,  that  this  failure  of 
defendant  to  deny  in  his  testimony,  that  he  did  the  shoot- 
ing was  an  admission  that  he  did  it.  To  this  argument  the 
attorney  for  the  defendant  objected,  on  the  ground,  that  it 
was  no  admission  against  him,  and  moved  to  exclude  it,  but 
the  court  overruled  the  objection  and  motion,  and  defendant 
excepted. 

The  bill  of  exception  states,  in  this  immediate  connection, 
that  the  court,  then  and  there,  and  in  its  general  charge  in- 
structed the  jury,  that  the  failure  of  defendant  to  answer 
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that  question,  was  not  an  admission  or  confession  **  that  he 
<lid  the  shooting,  but  that  it  was  a  circumstance  in  evidence 
in  the  case,  which  might  be  considered  by  them;  and  the 
state's  solicitor  was  not  allowed  to  argue  it  as  a  confession  or 
admission,  but  only  as  a  circumstance,  the  weight  of  which 
was  dependent  on  the  circumstances,  and  it  was  for  the  jury, 
in  the  light  of  all  the  evidence,  to  determine  what  weight 
Ihey  would  give  to  it,  if  any. 

There  was  no  error  in  this  ruling,  of  which  the  defendant 
can  complain:  Clarke  v.  Siate^  87  Ala.  71;  Cotton  v.  State^  87 
Ala.  103. 

5.  The  court  was  requested,  by  defendant,  but  refused,  to 
charge  the  jury:  "That  a  reasonable  doubt  is  defined  to  be  a 
doubt  for  which  a  reason  could  be  given,"  and  defendant 
excepted. 

This  charge  was  held  to  be  good  in  Cohen  v.  State,  50  Ala. 
108,  and  held  to  be  incorrect  in  Ray  v.  State,  50  Ala.  104. 

In  People  v.  Guidici,  100  N.  Y.  509,  the  court  approved  a 
charge  on  reasonable  doubt,  which  defined  it  as  "  a  doubt  for 
which  some  good  reason,  arising  from  the  evidence,  may  be 
given";  and  in  State  v.  Jefferson,  43  La.  Ann.  995,  the  court 
sustained  a  charge,  that  reasonable  doubt  was  "a  serious, 
sensible  doubt,  such  as  you  could  give  a  good  reason  for":  3 
Oreenleaf  on  Evidence,  14th  ed.,  sec.  29,  note. 

We  adhere  to  the  rulings  in  Cohen  v.  State,  50  Ala.  108, 
and  hold,  that  the  court  erred  in  not  giving  this  charge. 

For  the  errors  pointed  out,  the  judgment  of  the  court  is 
reversed  and  the  cause  remanded. 


Confessions — When  Admissible. — A  voluntary  confession  of  an  accused 
respecting  the  act  he  committed  is  admissible  in  evidence:  dtrroll  v.  State, 
23  Ala.  28;  58  Am,  Dec.  282;  Coffee  v.  State,  25  Fla.  501;  23  Am.  St.  Rep. 
525,  and  note;  Cai-r  v.  Slate,  24  Tex.  App.  562;  5  Am.  St.  Rep.  905,  and 
cote;  Hendrirkson  v.  People,  10  N.  Y,  13;  01  Am.  Dec.  721,  and  note; 
Woolfolkv.  State,  85  Ga.  69;  Commonwealth  v.  Clarice,  130  Pa.  St.  641;  People 
V.  Casaidy,  133  N.  Y.  612;  Lyom  v.  People,  137  III.  602;  Neeley  v.  State,  27 
Tex.  App.  324.  See,  also,  the  note  to  Green  v.  State,  30  Am.  St.  Rep.  169, 
and  the  extended  notes  to  iJaniela  v.  State,  6  Am.  St.  Rep.  250;  Nolen  v. 
State,  46  Am.  Rep.  253,  and  Heldt  v.  Stale,  57  Am.  Hep.  8.39. 

EviDENCK — Opinions  as. — A  conclusion  or  supposition  of  a  witness  is  not 
evidence  against  another  person:  People  v.  Shaip,  107  N.  Y.  427;  1  Am.  St. 
Hep.  851;  Tillery  v.  State,  24  Tex.  App.  251;  5  Am.  St.  Rep,  882,  and  note. 
Mere  expressions  of  opinion  by  witnesses  are  inadmissible  in  evidence: 
Brtnkley  v.  State,  89  Ala,  34;  18  Am.  St,  Rep,  87;  Moaea  v.  Stale,  88  Ala. 
:J8;  16  Am.  St,  Rep,  21;  Hawkins  v.  State,  25  Ga.  207;  71  Am,  Dec.  166,  and 
4iote;  Keener  v.  State,  18  Ga,  194;  63  Am,  Dec,  269;  Zube  v.  Weber,  67  Mich. 
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63;  Jones  v.  Portland,  88  Mich.  B98;  East  Tennessee  etc.  Ry.  Co.  v.  Johnson^ 
85  Ga.  497;  Taylor  v.  BaUimore  etc.  By.  Co.,  33  W.  Va.  39;  Williama  v.  Clarke 
47  Minu.  53;  Moore  v.  Kennedy,  81  Tex.  144;  Graves  v.  Campbell,  74  Tex. 
576;  King  v.  Missouri  Pac.  By.  Co.,  98  Mo.  235.  See,  also,  the  note  to  Beid 
V.  Ladue,  1 1  Am.  St.  Rep.  465,  and  the  extended  notes  to  CommomoeaUh  r. 
Sturtivant,  19  Am.  Rep.  410,  and  Baltimore  etc  Turnpike  Co.  v.  Cassell,  5^ 
Am.  Rep.  176. 

Tkial — Reasonablb  Doubt — What  Is. — A  reasonable  doubt  is  one  aris- 
ing from  a  candid  and  impartial  investigation  of  all  the  evidence,  such  as, 
in  the  graver  transactions  of  life,  would  cause  a  reasonable  and  prudent- 
man  to  hesitate  and  pause:  Cannon  v.  People,  127  III.  507;  11  Am.  St.  Rep. 
147,  and  note;  Wacaser  v.  People,  134  111.  438;  23  Am.  St.  Rep.  683,  and» 
note;  CommomoeaUh  v.  Miller,  139  Pa.  St.  77;  23  Am.  St.  Rep.  170,  and  note. 
ISee,  further,  Boss  v.  State,  92  Ala.  28;  25  Am.  St.  Rep.  20,  and  note;  and 
the  notes  to  State  v.  Hicham,  6  Am.  St.  Rep.  61;  Plake  v.  Slate,  16  Am.  St, 
Rep.  410;  Bippey  v.  Miller,  62  Am.  Dec.  183,  and  Monroe  v.  StaU,  76  Anu 
Dec.  06, 

Homicide — Evidence, — Collateral  Facts:  See  Commonwealth  v.  Webster,. 
5  Cash,  295;  52  Am.  Dec.  711,  and  especially  note;  Spies  v.  People,  122  111. 
1;  3  Am.  St.  Rep.  320,  and  State  v.  Stair,  87  Mo.  268;  56  Am.  Rep.  449. 

Chiminal  Law — Evidence — Footprints, — A  witness  may  testify  that  h» 
measured  the  foot-tracks  found  at  the  place  where  a  crime  was  committed, 
that  he  also  examined  the  shoe  of  the  defendant  immediately  after  th» 
crime  and  found  that  it  fitted  exactly:  McLain  v.  State,  30  Tex,  App.  482;. 
28  Am.  St.  Rep.  934;  Clark  v.  State,  28  Tex.  App.  189;  19  Am.  St.  Rep.  817. 
On  a  trial  for  murder  it  was  not  error  to  permit  the  prosecution  to  prov» 
that  the  examining  magistrate  had  compelled  the  prisoner  to  make  his  foot* 
prints  in  an  ash-heap  and  that  they  corresponded  with  footprints  found  at  th* 
scene  of  the  crime:  Walker  v.  State,  7  Tex.  Ct.  App.  245;  32  Am.  Rep.  696. 
See,  also.  State  v.  Saunders,  68  Mo.  202;  30  Am.  Rep.  782. 

Homicide. — Evidence  of  Motive:  See  Bonnard  v.  State,  25  Tex.  App. 
173;  8  Am.  St.  Rep.  431,  and  note;  Hendrickson  v.  People,  10  N.  Y.  13;  6i 
Am.  Deo.  721,  and  StaU  v.  Watkim,  9  Conn.  47;  21  Ami  Dec.  712. 
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Acquittal. — The  Discharge  of  a  Jury  in  a  criminal  case,  without  the- 
consent  of  the  accused,  and  not  called  for  by  some  pressing  necessity, 
operates  as  an  acquittal. 

AcQDi'iTAL  BY  UNAUTHORIZED  DISCHARGE  OF  JuRT. — If  a  jury  Jn  a  criminal' 
case  returns  a  verdict  to  the  clerk  of  the  court  after  it  has  adjourned  for 
the  day,  without  the  consent  of  the  accused,  and  thereupon  disbandv 
and  goes  home,  and  the  verdict  is  entered  the  next  day,  this  operates  a«^ 
an  acquittal. 

W.  L.  Martin^  attorney  general,  for  the  state. 

**  Haralson,  J.  The  discharge  of  a  jury  in  a  criminal  case» 
without  the  consent  of  the  defendant,  not  called  for  by  some 
pressing  necessity,  as  is  held  by  the  uniform  current  of  au- 
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thorities,  operates  an  acquittal,  and  bars  a  future  trial:  11 
Am.  &  Eng.  Ency.  of  Law,  950. 

The  delivery  and  recording  of  a  verdict  are  essential  to  its 
validity,  because  it  is  not  perfected  until  recorded:  4  Am.  & 
Eng.  Ency  of  Law,  881. 

The  jury,  in  this  case,  returned  their  verdict  at  night,  after 
the  court  had  adjourned  for  the  day.  It  was  received  by  the 
clerk  and  read,  and  the  jury  disbanded,  and  went  to  their 
homes.  The  record  does  not  show  that  the  prisoner  was  pres- 
ent, but  it  does  show  that  this  proceeding  was  had,  without 
any  instructions  from  the  court,  and  without  the  consent  or 
sanction  of  the  defendant  or  of  his  attorney.  The  next  day 
the  judge,  without  more,  entered  on  his  docket  the  verdict 
which  had  been  returned  and  handed  to  the  clerk  the  night 
before. 

The  discharge  of  the  jury  under  these  circumstances  was 
'*  unauthorized,  and  operated  as  an  acquittal  of  the  defend- 
ant: Foster  v.  Slate,  88  Ala.  184. 

The  judgment  of  the  court  below  is  reversed,  and  it  is  or- 
dered that  the  prisoner  be  discharged. 


Trial — Acquittal  by  Discharge  of  Jury. — The  discharge  of  the  jury  ia 
a  criminal  case,  without  legal  justification  for  the  act,  entitles  the  prisoner 
to  a  discharge,  as  if  acquitted:  Mahala  v.  State,  10  Yerg.  532;  31  Am.  Dec. 
591,  and  note;  Williams  v.  Commonwealth,  2  Gratt.  567;  44  Am.  Dec.  403; 
McFadden  v.  Commonwealth,  23  Pa.  St.  12;  62  Am.  Dec.  308,  and  note;  Com- 
monwealth V.  Cook,  6  Serg.  &  R.  577;  9  Am.  Dec.  465,  and  note;  Slate  v. 
Ward,  48  Ark.  36;  3  Am.  St  Rep.  213,  and  note;  Wright  v.  State,  5  Ind. 
290;  61  Am,  Dec.  90,  and  note;  O'Brian  v.  Commonwealth,  9  Bush,  333;  l5 
Am.  Rep.  715;  Rudder  v.  State,  29  Tex.  App.  262. 
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CJorporations.— Action  to  Anndl  the  Charter  of  a  private  corporation 
may  be  brought  in  the  name  of  the  state,  under  the  Alabama  statute, 
on  the  information  of  any  person  giving  security  for  costs,  without  first 
obtaining  an  order  from  any  court. 

Corporations — Action  to  Annul  Charter — Parties — Sufficiency  of 
Information.— An  information  in  an  action  to  annul  the  charter  of  a 
private  corporation,  which  names  certain  stockholders  who  compose  its 
governing  body,  and  who  fairly  represent  the  other  stockholders,  who 
the  information  alleges  are  too  numerous  to  be  brought  upon  the  record, 
that  some  are  unknown  and  the  remainder  nonresidents,  is  not  open  to 
demurrer  on  the  ground  that  all  of  the  stockholders  are  not  made  parties. 
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Corporations— Action  to  Annul  Charter— Parties. — An  information  in 
an  action  to  annul  the  charter  of  a  private  corporation,  alleging  that 
certain  stockholders  named,  who  compose  its  governing  body,  together 
with  their  associates,  are  usurping  the  powers  of  a  corporation,  makes 
the  stockholders  specially  named  the  only  parties  defendant,  and  is  not 
subject  to  demurrer  on  the  ground  that  it  seeks  to  make  other  stock- 
holders parties  defendant,  by  describing  them  as  associates,  without 
naming  or  otherwise  designating  them. 

Corporations — Action  to  Annul  Charter — Waiver  o»  Right. — If  alle- 
gations in  an  information  brought  by  a  private  person  in  the  name  of 
the  state  to  annul  the  charter  of  a  private  corporation,  charging  fraud- 
ulent preliminary  steps  in  its  organization,  and  the  concealment  of  such 
fraud  by  its  stockholders  from  the  state,  are  true,  such  stockholders 
can  acquire  no  advantage  from  such  fraud,  and  they  cannot  successfully 
claim,  on  demurrer  to  the  information,  that  the  btate  has  waived  its 
right  to  proceed  against  them,  nor  that  by  its  failure  to  proceed  against 
them  it  has  admitted  or  acquiesced  in  their  corporate  existence. 

Corporations — Creation  of  Fraud. — Any  attempt  to  acquire  corporate 
life  and  functions  by  a  pretentious  or  evasive  compliance  with  the  stat- 
ute, as  to  issue  of,  or  payment  for,  stock,  no  matter  what  the  papers  of 
the  corporation  say  upon  their  face,  must  be  adjudged  abortive  sls  a 
fraud  upon  the  law.  The  conditions  to  organization  prescribed  by  the 
statute  are  prerequisite  to  a  rightful  or  lawful  corporate  organization, 
and  it  is  only  when  these  things  are  done  that  the  subscribers  become  a 
body  corporate. 

Corporations — Action  to  Restrain  Individuals  From  Acting  as  Cor- 
poration— Parties. — An  action  against  individual  stockholders  to  re- 
strain them  from  fraudulently  usurping  the  powers  of  a  corporation 
is  properly  brought  against  them  individually,  and  the  corporation, 
whether  de  jure  or  de  facto,  is  not  a  proper  nor  necessary  party  de- 
fendant. 

Cahaniss  and  Weakley^  and  Charles  A.  Senn,  for  the  ap- 
pellant. 

Webb  and  Tillman,  for  the  appellees. 

***  Haralson,  J.  The  attempt  to  incorporate  the  com- 
pany, the  validity  of  ^vhose  charter  is  questioned  in  this  case, 
in  that  the  defendants  are  charged  with  having  usurped  the 
franchise  of  being  a  corporation,  proceeded  under  sections 
3803-1807  **^  of  the  code  of  1876,  as  amended  by  acts  of 
1882,  1883,  pp.  Sand  40. 

In  these  statutes  it  is  provided  that  two  or  more  persons, 
desiring  to  form  themselves  into  a  private  corporation,  for 
carrying  on  any  manufacturing,  mining,  immigration,  or  in- 
dustrial business  in  this  state,  may  file  in  the  probate  court 
of  the  county,  in  which  it  is  proposed  that  the  company  shall 
liave  its  principal  place  of  business,  a  written  declaration, 
eigned  by  them,  setting  forth  the  names  and  residences  of  the 
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petitioners,  the  name  of  the  proposed  corporation,  the  amount 
of  the  capital  stock,  and  the  number  of  shares  into  which  it  is 
to  be  divided,  and  other  matters  as  prescribed  in  section  1803. 

Thereupon  the  probate  judge  must  issue  a  commission  to 
tlie  petitioners,  or  to  any  two  or  more  of  them,  to  open  books 
-of  subscription  and  proceed  with  the  business  of  procuring 
the  subscription  of  the  capital  stock,  as  provided  in  section 
1^04. 

All  subscriptions  are  required  to  be  made  payable  in  money, 
or  in  labor  or  property,  at  its  money  value:  Sec.  1805.  Sec- 
tion 1806  provides,  that  when  not  less  than  fifty  per  cent  of 
the  proposed  capital  stock  has  been  subscribed,  by  bona  fide 
subscribers,  the  board  of  corporators  shall  call  the  subscribers 
together,  and  they  shall  proceed  to  organize  the  corporation, 
by  electing  from  themselves  a  board  of  directors  of  not  less 
than  three  nor  more  than  nine  members,  who,  in  turn,  shall 
•elect  from  this  number  a  president  and  secretary. 

It  is  then  provided,  in  section  1807,  as  amended,  that  upon 
the  completion  of  the  organization,  and  the  payment  to  the 
treasurer  of  the  company,  or  to  some  oflicer  designated  for 
that  purpose,  in  cash,  at  least  twenty  per  cent  of  the  capital 
subscribed,  payable  in  money,  and  the  payment  of  the  re- 
mainder of  the  capital  so  subscribed  for,  payable  in  money, 
being  secured  to  be  paid,  ....  and  also  the  delivery  to  such 
officers  of  at  least  twenty  per  cent  of  the  property  subscribed? 
....  the  board  of  corporators  shall,  in  writing,  over  their 
own  signatures,  certify  the  same  to  the  judge  of  probate,  who 
shall  issue  to  them  a  certificate,  that  they  have  been  fully 
organized  according  to  law,  under  the  name  and  for  the  pur- 
poses indicated  in  their  written  declaration,  and  are  fully 
authorized  to  conimence  business  under  their  cliarter. 

The  code  of  1886  provides  that  "  an  action  may  be  brought 
in  the  name  of  the  state,  on  the  information  of  any  person,  for 
the  purpose  of  vacating  the  charter  or  annulling  ***  the  ex- 
istence of  any  corporation,  other  than  municipal,"  for  five 
<^:iuses  specified  in  section  3167. 

Aiul,  again,  that  "an  action  may  be  brought  in  the  name  of 
the  state  against  the  party  offending,  in  tlie  following  cases" 
— naming  three  causes  of  ofi'ense,  the  third  and  last  of  which 
is,  *'  when  any  association,  or  nurnber  of  persons,  act  within 
tins  state  as  a  corporation,  without  being  duly  incorporated": 
Section  8170. 

Under  either  of  these  sections — to  annul  a  charter,  or  to 
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exclude  persons  from  exercising  corporate  franchises,  wheiv 
they  have  not  been  duly  incorporated — the  judge  of  the  cir- 
cuit  court  may  order  the  action  brought — under  section  3167^ 
whenever  he  has  reason  to  believe  that  any  one  of  the  acts  or 
omissions  specified  in  that  section  can  be  proved,  and  it  i» 
necessary  for  the  public  good;  or,  under  section  3170,  when  he 
believes  that  any  one  of  the  acts  specified  in  that  section  can 
be  proved,  and  it  is  necessary  for  the  public  good;  or,  under 
either  one  of  them,  for  the  causes  specified  in  them,  "  an  action 
may  be  brought  on  the  information  of  any  person  giving: 
security  for  the  costs  of  the  action,  to  be  approved  by  the- 
clerk,"  the  provision  being  the  same  in  both  sections,  for  the 
action  by  private  persons,  sections  3168  and  3171. 

The  information  in  this  case  was  filed  without  the  direc- 
tion of  the  judge  of  the  circuit  court,  and  was  instituted  by 
Hercules  Sanche,  in  the  name  of  the  state,  on  his  relation^ 
having  given  security  for  costs,  approved  by  the  clerk  of  the 
circuit  court.  It  charged,  in  substance,  that  the  defendants 
and  their  associates  were  acting,  and  claimed  to  act,  as  a. 
corporation,  under  the  name  of  "The  Electro  Libration  Com- 
pany," by  virtue  of  certain  proceedings  in  the  probate  office 
of  Jefferson  county,  described  in  the  information,  which  were 
had  and  taken  under  the  provisions  of  the  code  of  1876,  first 
above  referred  to,  for  the  purpose  of  incorporating  said  com- 
pany, but  which  are  alleged  to  have  been  merely  colorable  and 
abortive  because:  1.  Notwithstanding  the  report  of  the  com- 
missioners, that  ten  thousand  shares  of  one  hundred  dollars 
each  of  the  capital  stock  of  the  company  had  been  duly  and 
regularly  and  in  good  faith  subscribed  for,  and  that  the  sub- 
scribers had  paid  the  entire  subscription  of  one  million  dol- 
lars to  the  capital  stock  of  said  corporation,  paid  by  causing 
to  be  conveyed  to  it  the  property  which  they  had  subscribed 
for  said  stock,  yet,  as  a  matter  of  fact,  not  fifty  per  cent  of 
the  proposed  capital  stock  of  one  million  dollars,  nor  any 
appreciable  part  thereof,  had  been  subscribed  by  bona  fide 
subscribers,  nor  had  the  subscribers  agreed  to  pay  money,  or 
money's  worth,  on  account  of  their  said  subscriptions,  nor  was 
it  ***  understood  or  intended  that  they  should  pay  or  trans- 
fer to  the  company  money  or  labor  or  property  at  its  actual 
value  in  payment  of  the  subscriptions,  but  the  promoters  and 
organizers  of  said  proposed  corporation  entered  into  a  scheme^ 
in  violation  of  the  statutes,  under  which  they  purport  to  organ- 
ize, whereas,  in  point  of  fact,  the  subscribers  undertook  to 
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transfer,  and  did  transfer,  to  said  company,  in  full  payment 
of  their  subscription  of  one  million  dollars,  only  the  possibil- 
ity of  obtaining  a  patent,  which  possibility  had  no  commercial 
value  whatever,  and  for  which  they  had  agreed  to  pay  only 
ten  thousand  dollars,  of  wliich  only  five  thousand  dollars  had 
then  been  paid,  no  patent  having  been  obtained;  2.  It  is 
averred  that  not  twenty  per  cent  of  the  capital  stock  of  said 
corporation,  which  section  106  of  code,  as  amended,  required 
should  be  paid,  nor  any  appreciable  sum  of  that  amount,  had,, 
at  the  time  of  making  said  report,  or  has  ever  been,  paid  la 
cash,  to  the  treasurer  of  said  pretended  corporation,  nor  to  any 
officer  designated  for  that  purpose,  nor  was  it  ever  intended  or 
understood  that  it  should  be  paid,  in  the  equivalent  of  cash, 
nor  in  property  of  the  Value  of  twenty  per  cent,  nor  in  labor 
of  that  value,  but  said  stock  was  fictitiously  issued. 

The  prayer  of  the  petition  followed  section  3178  of  the 
code,  that  the  defendants,  who  were  the  so-called  directors  of 
said  pretended  corporation,  residing  in  Alabama,  and  their 
associates,  be  excluded  and  ousted  from  the  said  franchise  of 
acting  as  a  corporation,  and  pay  the  cost  of  the  proceeding. 

The  defendants  demurred  to  the  information,  assigning 
numerous  grounds.  One  of  these  grounds  was,  that  the  said 
Electro  Libration  Company  had  not  been  made  a  party  to  the 
suit.  The  court  sustained  the  demurrer  on  this  ground — as  it 
would  seem  from  the  opinion  on  file — giving  the  plaintiff  the- 
privilege  of  amending,  which  he  declined  to  do,  and  judg- 
ment was  rendered  on  the  demurrer,  in  favor  of  defendants- 
Let  us  consider  these  several  grounds  of  demurrer. 

1.  It  was  unnecessary  for  the  plaintiff,  as  is  urged  as  ground 
for  demurrer,  to  obtain  the  direction  of  the  circuit  judge,  be- 
fore the  institution  of  this  suit,  whether  it  be  held  to  have^ 
been  brought  under  section  3167  or  section  3170  of  the  code. 
Under  either,  the  judge  may  direct  the  bringing  of  an  action,. 
or,  it  may  be  brought  on  the  information  of  any  person,  by 
his  giving  security  for  the  costs  of  the  action.  The  judge 
acts  independently  of  any  person,  in  directing  an  action 
under  either  section,  and  any  person  wlio  desires  to  bring  an 
action  under  either  may  do  so,  without  consulting  the  judge,. 
and  getting  his  direction.  The  statute  is  so  plain  to  **®^ 
this  effect,  as  to  defy  argument  to  make  it  plainer:  Chesshir^ 
V.  People,  116  111.493. 

2.  It  is  objected  that  the  information  shows,  that  there  are 
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other  stockholders,  besides  the  defendants,  who  are  not,  and 
who  ought  to  have  been  made,  parties  defendant. 

But  this  ground  is  not  well  taken,  since  when  the  parties 
are  very  numerous,  or  there  are  many  in  the  same  interest 
who  cannot  be  easily  ascertained;  or  where  the  question  is 
one  of  common  interest,  and  one  or  more  may  sue  or  defend 
for  the  whole;  or  where  the  parties  form  a  voluntary  associa- 
tion, and  those  made  defendants  may  be  fairly  presumed  to 
represent  the  interests  of  all,  the  action  may  proceed  against 
any  number,  in  such  cases,  less  than  the  whole.  This 
information  alleges  that  the  defendant's  asisociates  are  too 
numerous  to  be  brought  upon  the  record,  some  are  unknown 
and  the  remainder  are  nonresidents.  It  would  seem  that  the 
defendants,  the  chosen  officers  and  directors  of  the  alleged 
corporation,  its  governing  body,  would  fairly  represent  the 
other  stockholders:  Story's  Equity  Pleading,  sees.  97,  99; 
Ewing  v.  State,  81  Tex.  172;  People  v.  Carpenter,  24  N.  Y. 
«6;  Chesshire  v.  People,  116  111.  493. 

3.  The  objection,  that  the  plaintiff  seeks  to  make  others 
parties  defendant,  by  describing  them  as  associates,  without 
giving  their  names  or  otherwise  designating  them,  is  predi- 
■cated  on  an  erroneous  assumption,  that  plaintiff  seeks  to 
jTiake  the  persons  referred  to  parties  defendant.  The  allega- 
tion is,  that  the  defendants,  "  together  with  their  associates, 
in  what  is  called  the  Electro  Libration  Co.  ....  are  usurp- 
ing the  privilege  and  franchise  of  being  a  corporation."  The 
information  is  against  individuals,  who  are  charged  with 
usurping  a  franchise  to  be  a  corporation,  and  they  are  the 
only  parties,  made  or  sought  to  be  made  defendants. 

4.  There  was  no  waiver  on  the  part  of  the  state  of  its  right 
to  bring  this  suit  as  is  charged.  The  demurrer  fails  to  point 
out  in  what  the  waiver  consists,  and  no  fact  is  stated  in  the 
information,  which  would  amount  to  waiver,  by  acquiescence 
or  otherwise.  If  the  fraudulent  acts  of  the  defendants,  as 
disclosed  in  the  information,  be  true  they  can  acquire  no  ad- 
vantage which  their  own  alleged  fraudulent  conduct  enables 
them  to  set  up.  The  action  on  the  part  of  the  state,  in  not 
having  instituted  legal  proceedings  against  them,  heretofore, 
superinduced  by  the  fraudulent  representations  and  conceal- 
jnents  of  the  real  facts  by  defendants,  will  not  be  treated  as 
an  omission  of,  or  acquiescence  on  the  part  of,  the  state  in 
their  claim  to  corporate  existence. 

*"  5.  It  was  objected,  again,  that  the  information  showed 
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that  this  action  was  under  section  3167  of  the  code,  which 
authorizes  an  action  to  vacate  a  charter  or  to  annul  the  exist- 
ence of  any  corporation  other  than  municipal,  and  there  is  no 
averment  of  any  of  those  causes  for  which  this  may  be  done. 
But  this  ground  of  objection  has  no  foundation,  since  the  in- 
formation shows  plainly  enough  on  its  face  that  it  is  brought 
under  section  3170  of  the  code.  To  bring  an  action  under 
the  first  named  of  these  sections,  the  proceedings  would  neces- 
sarily be  against  the  corporation  admitting  its  existence;  but 
the  plaintiff  in  this  action  nowhere  admits  that  said  company 
ever  had  corporate  existence,  but  the  burden  of  his  complaint 
is  that  it  has  no  such  existence,  and  defendants,  in  claiming 
such  a  right  for  it,  are  mere  usurpers  of  corporate  franchises, 
from  which  they  ought  to  be  excluded.  The  attorneys  for 
defendants  seem  to  admit  that  the  action  is  under  section 
3170. 

6.  It  now  becomes  pertinent  to  inquire  if  the  proceedings 
had  in  the  probate  court  gave  this  company  corporate  life, 
and  in  doing  so  we  will  make  reference  to  the  adjudged  cases 
on  the  subject  as  the  best  exposition  we  can  give. 

The  case  of  Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242, 
is  in  many  respects  like  the  one  we  consider.  The  defend- 
ants, thirteen  in  number,  claimed  to  have  acquired  corporate 
existence  under  a  general  statute  authorizing  the  formation 
of  gas  companies,  which  provided  that  thirteen  persons  may 
become  a  corporation  on  complying  with  certain  prerequisites 
prescribed  by  it,  similar  in  many  respects  to  the  statute 
under  which  these  defendants  sought  incorporation,  one  of 
which  requirements  was  the  subscription  of  at  least  one-half  of 
the  entire  capital  stock,  and  the  payment  of  twenty  per  cent 
thereon  in  cash.  The  court  say:  "The  complainants  deny 
the  corporate  existence  of  the  defendants.  They  allege  the 
defendants  are  not  a  corporation  and  never  have  been.  It  is 
admitted  tliey  filed  articles  of  association  and  an  affidavit, 
showing  an  ostensible  compliance  with  the  statute,  but  their 
compliance  is  charged  to  have  been  vicious  and  fraudulent. 
The  complainants  say  that  one-half  of  the  capital  stock  of 
the  projected  corporation  was  not  actually  subscribed,  and 
that  twenty' per  centum  was  not  paid  in  cash  by  each  sub- 
scriber on  his  subscription  before  the  articles  were  filed,  but 

that  some  of  the  subscriptions  were  entirely  fictitious 

Upon  the  facts  admitted  I  do  not  think  that  this  subscription 
can  be  regarded  as  coming  up  to  the  standard  prescribed  by 
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the   statute It  is   designed   to   prevent  **®  persons, 

without  means  and  of  doubtful  integrity,  launching  great 
corporate  enterprises  wholly  at  the  risk  of  others,  solely  to 
get  remunerative  positions  or  a  chance  to  speculate  on  the 

•capital  of  others Any  attempt  to  acquire  corporate 

functions  by  a  pretentious  or  evasive  compliance,  no  matter 
wliat  the  papers  may  say  on  their  face,  must  be  denounced  as 
a  fraud  upon  the  law.  By  this  law,  a  corporation  is  made  self- 
creative,  and  a  grant  of  a  franchise  is  made  to  flow  from  the 
^ct  of  the  grantee;  the  act  is  the  grant,  but  to  have  this  eflfect 

it  must  be  what  the  law  requires,  and  not  a  sham My 

conclusion  is,  that  it  is  clearly  shown  the  defendants  have 
attempted  to  acquire  corporate  life  and  power  by  a  feigned 
•compliance  with  the  law,  and  their  effort  must  therefore  be 
adjudged  abortive. 

In  Paterson  v.  Arnold,  45  Pa.  St.  410,  the  supreme  court  of 
Pennsylvania  held  that  when  a  company  is  incorporated  by 
act  of  assenibly,  the  charter  is  conclusive  evidence  of  its 
validity,  but  when  the  act  or  organization  is  under  the  gen- 
•eral  manufacturing  law,  the  charter,  though  binding  on  its 
members,  covers  no  fraud  that  may  have  been  used  in  form- 
ing it;  that  the  omission  of  stockholders  to  pay  their  stock  as 
required  by  law  is  a  violation  of  the  law  by  which  the  charter 
was  procured,  and  it  is  no  shield  against  creditors. 

Tlie  Indiana  court  on  appeal,  in  an  action  of  quo  warrantOj 
brought  under  a  statute  similar  to  ours  against  individuals, 
challenging  their  right  to  act  as  a  railroad  corporation  at- 
tempted to  be  organized  under  the  general  law,  say:  "Merely 
simulated  subscriptions  made  by  persons  who  are  neither 
actually  nor  apparently  able  to  pay  the  atnount  subscribed, 

■cannot  answer  the  purpose  of  the  statute They  are  an 

attempt  to  acquire  corporate  functions,  not  by  compliance 
■with  law,  but  by  a  disingenuous  evasion  of  it":  Holman  v. 
State,  105  Ind.  569. 

Our  own  court,  in  line  with  these  decisions,  in  an  adjudica- 
tion on  a  similar  incorporation  statute,  held  that  the  con- 
ditions to  organization,  as  laid  down  in  the  statute,  are 
prerequisite  to  rightful,  lawful  organization,  and  that  it  is 
•only  when  these  things  are  done  that  the  subscribers  become 
-a  body  corporate,  with  the  powers  conferred  by  the  laws  on 
private  corporations:  Central  etc.  Assn.  v.  Alabama  Gold  Life 
Jns.  Co.,  70  Ala.  131;  Sparks  v.  Woodstock  Iron  etc.  Co.,  87 
Ala.  294. 
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Section  6  of  article  14  of  the  constitution  of  the  state  pro- 
vides, "  That  no  corporation  shall  issue  stock  or  bonds  except 
for  money,  labor  done,  or  money  or  property  actually  ***  re- 
■ceived,  and  all  fictitious  increase  of  stock  or  indebtedness 
€hall  be  void." 

In  construing  this  clause  of  the  constitution  we  held  that 
one  purpose  was  to  protect  the  public,  as  well  as  stockhold- 
ers, against  spurious  and  worthless  stock,  by  the  process  of 
watering — in  other  words,  from  fraudulent  issuing  and  put- 
ting on  the  market  fictitious  corporate  stock,  which  is  based 
on  nothing  valuable,  as  a  consideration  for  its  issue:  Williams 
V.  Evans,  87  Ala.  725. 

7.  Was  the  company  claiming  to  be  a  corporation  a  neces- 
eary  party  to  this  proceeding?  The  language  of  the  demurrer 
is,  "  said  corporation,  as  a  body  corporate,  is  not  made  a  party 
<lefendant  to  said  suit." 

The  learned  counsel  for  the  defendants  admits  in  argument 
that  in  such  a  proceeding  as  this  the  corporation  itself,  and 
the  individuals,  cannot  be  joined  as  defendants;  that  when 
the  action  is  under  section  3170  of  the  code,  as  this  one  is,  it 
must  be  against  the  parties  ofiendiug,  and  not  against  them 
mid  the  corporation  jointly,  and  when  the  individuals  simply 
act  as  agents  of  the  corporation  de  facto — formally,  if  not 
legally,  organized — the  action  must  be  against  the  corporation 
alone;  or,  in  other  words,  if  there  has  been  an  attempt  at  or- 
ganization, under  the  statute,  however  imperfect  and  fruitless 
the  result,  the  forms  of  the  law  having  been  complied  with, 
the  action  must  be  against  the  pseudo  corporation;  but  if  there 
lias  been  a  naked  usurpation  of  a  franchise  to  be  a  corpora- 
tion, without  any  pretext  at  organization,  then,  and  only  then, 
must  the  action  be  against  the  individual  usurpers. 

In  our  research,  aided  by  the  industry  of  counsel,  we  have 
found  but  one  case  which  seems  to  support  this  suggestion  of 
defendant's  counsel,  that  of  People  v.  Flint,  64  Cal.  49,  which 
is  weakened,  if  not  destroyed,  by  the  later  case  in  the  same 
court,  of  People  v.  Stanford,  77  Cal.  360,  where  the  proceeding 
was  against  the  railroad  corporation,  as  one  of  the  defendants, 
with  others,  alleging  that  the  individuals  named  as  defend- 
ants, and  the  railroad  company,  were  falsely  claiming  that 
there  was  such  a  corporation,  and  that  they  have  unlawfully 
held  and  exercised,  and  claimed  the  right  to  exercise,  divers 
powers,  etc.  The  court  say  that  the  proceeding  is  ati  anomaly; 
that  a  corporation  cannot  be  sued  as  sucli,  and  brought  into 
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court,  and  the  action  maintained  against  it,  on  the  ground 
that  it  ifi  not  a  corporation.  If  it  is  intended  to  draw  in  ques- 
tion the  franchises  of  the  corporation,  the  proceedings  must 
be  against  the  individuals  who  usurp  the  franchise.  If  it  is 
claimed  that  the  corporation  is  **®  usurping  privileges  and 
powers  not  belonging  to  it,  the  corporation  is  the  proper  and 
only  party. 

In  Indiana  they  have  a  statute  similar  to  ours,  authorizing 
an  action  against  any  association  or  number  of  persons  acting 
within  the  state  as  a  corporation  without  being  legally  incor- 
porated. The  only  difference  between  their  statute  and  ours 
is,  that  ours  uses  the  word  "duly"  instead  of  "legally"  in- 
corporated, and  theirs  also  provides,  like  ours,  for  an  action 
against  the  corporation  for  forfeiture  of  its  charter  for  acts 
which  amount  to  a  forfeiture  or  surrender. 

In  construing  this  statute  the  supreme  court  of  that  state 
held  that  an  information  against  a  corporation  in  its  corpo- 
rate name,  charging  that  it  has  not  been  legally  organized, 
and  pointing  out  certain  defects  in  its  organization,  and  pray- 
ing a  dissolution  of  its  franchises,  was  bad,  not  being  against 
the  individuals  claiming  to  be  a  corporation,  and  holding 
that  it  could  not  be  brought  into  court,  as  a  corporation,  to 
answer  an  allegation  that  it  is  not  and  never  was  a  corpora- 
tion, and  that  when  a  corporation  is  brought  into  court  in  its 
corporate  name,  its  existence  as  such  is  admitted:  Mud  Creek 
Draining  Co.  v.  State,  43  Ind.  236. 

In  the  state  of  New  York  an  action  is  authorized,  as  here, 
"when  any  association  or  number  of  persons  shall  act  within 
this  state  as  a  corporation  without  being  legally  incorporated." 
Ours  is  a  transcript  of  their  law,  substituting  the  word  "duly" 
for  "legally."  In  a  quo  warranto  proceeding,  calling  on  a 
Tailroad  company,  organized  under  general  statutes,  to  show 
by  what  warrant  it  used  certain  franchises  alleged  to  have 
been  usurped,  the  court  say:  "If  the  information  in  this  case 
had  for  its  object  to  oust  the  defendants  from  acting  as  a  cor- 
poration, and  to  test  the  fact  of  their  incorporation,  it  should 
have  been  filed  against  the  individuals;  if  the  object  was  to 
effect  a  dissolution  of  the  corporation,  which  had  had  an 
actual  existence,  or  to  oust  such  corporation  of  some  fran- 
chises which  it  unlawfully  exercised,  then  the  information  is 
correctly  filed  against  the  corporation When,  there- 
fore, an  information  is  filed  against  a  corporation,  the  exist- 
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ence  of  the  corporation  is  admitted  ":  People  v.  Rensselaer  etc. 
R.  R.  Co.,  15  Wend.  114;  30  Am.  Dec.  33. 

In  Ohio  they  have  statutes  similar  to  ours  authorizing  ac- 
tions against  corporations  for  violations  of  charters,  misuser 
or  forfeiture  of  franchise,  and  against  any  association  of  per- 
sons who  act  as  a  corporation  without  being  legally  incorpo- 
rated; and  in  a  proceeding  against  a  company  by  its  corporate 
name,  charging  a  usurpation  of  certain  corporate  franchises, 
the  supreme  court  of  that  state  held  that  when  ***  the  fran- 
chise to  be  a  corporation  is  drawn  in  question,  the  proceedings 
under  the  statute  should  be  against  the  individuals  who  usurp 
such  franchise,  or  who  assume  to  act  as  a  corporation,  saying: 
*'  We  are  aware  of  no  case  in  this  country  in  which  a  body, 
sued  as  a  corporation,  has  been  ousted  of  a  franchise  to  be  a 
corporation,  on  the  ground  that  it  never  had  a  legal,  corporate 
existence;  and  in  England,  the  only  case  appears  to  be  that 
of  Rex  V.  Chester,  2  Terra  Rep.  565,  and  it  was  a  municipal, 
and  not  a  trading,  corporation.  But,  on  principle,  it  seems 
to  be  irregular  that  judgment  should  be  asked  against  a  de- 
fendant whose  very  existence  the  plaintiff  denies":  State  v. 
Cincinnati  Gaslight  etc.  Co.,  18  Ohio  St.  262. 

In  the  Indiana  case  already  referred  to,  Holman  v.  State,  105 
Ind.  569,  the  court  held  that  the  information  was  rightly  ex- 
hibited against  the  individuals  named  as  defendants,  requir- 
ing them  to  show  by  what  authority  they  assumed  to  act  as  a 
corporation,  and  that  in  such  a  proceeding  it  might  be  shown 
the  subscriptions  were  fraudulent,  and  never  made  in  good 
faith,  and  if  the  action  was  against  the  corporation  no  such 
inquiry  would  be  allowed. 

In  Chesshire  v.  People,  116  111.  493,  which  was  an  informa- 
tion against  individuals  assuming  to  act  as  directors  of  a  cor- 
poration, whose  legal  existence  was  denied  in  the  information, 
the  court  held  that  it  would  be  impossible  to  make  the  cor- 
poration a  party.  The  only  persons,  if  that  hypothesis  be 
true,  to  be  brought  before  the  court,  to  test  the  validity  of  the 
organization  of  the  district,  are  those  assuming  to  act  in  the 
capacity  of  directors. 

In  line  with  the  foregoing  are  the  following  decisions:  Peo' 
pie  V.  Spring  Valley,  129  111.  169:  State  v.  Barron,  57  N.  H. 
498;  People  v.  Carpenter,  24  N.  Y.  86;  State  v.  Coffee,  69  Mo. 
59;  State  v.  Commercial  Bank,  33  Miss.  474. 

The  text-books  maintain  the  same  doctrine.  High  on  Ex- 
traordinary Remedies,  section  661,  is  as  follows:  "  Some  con- 
AM.  St.  Kbp.,  Vou  XXXVIII.- U 
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flict  of  authority  has  existed  in  this  country  as  to  the  effect  of 
instituting  proceedings  against  a  corporation  eo  nomine.  But 
the  weight  of  authority  may  be  now  regarded  as  sustaining 
the  proposition  that  tlie  effect  of  filing  an  information  against 
a  corporation  by  its  corporate  name,  to  procure  a  forfeiture  of 
its  charter,  or  to  compel  it  to  disclose  by  what  authority  it 
exercises  its  corporate  franchise,  is  to  admit  the  existence  of 
the  corporation.  Its  corporate  existence  cannot  be  afterwards 
controverted  ":  1  Dillon  on  Municipal  Corporations,  sec.  892; 
Angell  and  Ames  on  Corporations,  sec.  756;  Boon  on  Corpora- 
tions, sec.  165. 

8.  It  can  make  no  difference  in  a  proceeding  of  this  char- 
acter, whether  the  corporation  is  one  de  jure  or  de  facto,  as 
***  to  the  results  of  the  trial.  In  either  case  the  governing 
power,  the  directors,  would  defend.  If  it  be  ascertained  that 
the  company  has  corporate  existence,  the  action  fails,  and  if 
it  be  found  that  the  defendants  act  without  being  duly  incor- 
porated, a  judgment  of  exclusion  from  the  usurped  franchise 
will  be  rendered,  and  the  creditors  and  stockholders  in  such 
case  have  ample  remedies  in  the  courts  for  their  protection. 

And  BO,  if  the  action  is  under  section  3167,  against  the 
company  only,  for  the  purpose  of  vacating  its  charter  or  an- 
nulling its  corporate  existence,  and  the  judgment  is  against 
the  corporation,  as  in  the  case  of  a  judgment  against  indi- 
vidual usurpers  of  a  franchise,  the  circuit  court  would  not  be 
competent  to  wind  up  its  affairs,  and  the  creditors  and  stock- 
holders would  seek  remedies  in  other  actions:  State  v.  Atchison 
etc.  R.  R.  Co.,  24  Neb.  143;  8  Am.  St.  Rep.  164;  Society  Rerun 
V.  Cleveland,  43  Ohio  St.  481. 

It  cannot  be  doubted,  after  what  has  been  said,  that  the  al- 
legations of  the  complaint  in  this  case,  if  true,  are  sufficient 
to  entitle  the  plaintiff  to  bis  judgment  as  authorized  by  the 
statute,  and  that  the  demurrer  to  the  information  ought  to 
have  been  overruled. 

Reversed  and  remanded.   

Corporations — Action  to  Dissolve — Br  Whom  Brouht. — The  exercise 
of  a  corporate  franchise  can  only  be  called  into  question  by  the  public: 
Cleveland  etc.  R.  R.  Co.  v,  Speer,  56  Pa.  St.  325;  94  Am.  Dec.  84;  Rnfferty  v. 
Central  Traction  Co.,  147  Pa.  St.  579;  30  Aip.  St.  Rep.  763,  and  note  with 
cases  collected;  Williams  v.  Citizens'  Ry.  Co.,  130  Ind.  71;  30  Am.  St.  Rep. 
201,  and  note.  The  validity  of  a  corporate  franchise  can  only  be  attacked 
at  the  instance  of  the  state:  Selmn  etc.  R.  R.  Co.  v,  Tipton,  5  Ala.  787;  39 
Am.  Dec.  344;  Elizabeth  City  Academy  v.  Lindsay,  6  Ired.  476;  45  Am.  Dec. 
600.     The  state  alone  can  enforce  the  forfeiture  of  a  corporate  franchise  for 
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neglect  to  make  the  returns  of  its  expenditures  and  profits  as  required  by 
its  charter:  State  v.  Fourth  New  Hampshire  Turnpike,  15  N.  H.  162;  41  Am. 
Dec.  690,  and  note.  An  action  brought  by  the  attorney  general  to  annnl 
the  charter  of  a  corporation,  because  it  has  by  violation  of  law  become  liable 
to  dissolution,  is  strictly  a  people's  action,  which  may  be  brought  in  the 
•name  of  the  people  without  a  relator:  People  v.  Buffalo  Stone  etc.  Co.,  131 
N.  Y.  140.  See  People  v.  Dashaway  Assn.,  84  Cal.  115.  Where  there  has  been 
no  waiver  of  forfeiture  a  judgment  in  a  scire  facias  proceeding  by  the  people 
■against  the  corporation  that  the  corporate  rights  be  forreited,  operates  to 
dissolve  the  corporation:  Danville  Seminary  v.  Mott,  136  111.  289.  See  the 
•extended  note  to  State  v.  Atchison  etc.  B.  B.  Co.,  8  Am.  St.  Rep.  179. 

Corporations — Creation. — A  substantial  compliance  with  all  the  pro- 
visions of  th«  law  under  which  a  corporation  is  created  is  required  before 
the  corporation  can  be  said  to  have  such  an  existence  as  entitles  it  to  do 
business:  Walton  v.  Oliver,  49  Kan.  107;  33  Am.  St.  Rep.  355,  and  note; 
People  V.  MontecUo  Water  Co.,  97  Cal.  276;  33  Am.  St.  Rep.  172,  and  ex- 
tended note. 

Corporations. — Injdnctions  to  Restrain  the  Unlawful  Exercisb 
OF  Corporate  Pkivileoes:  See  the  extended  note  to  Crighton  v.  Dahmer, 
35  Am.  St.  Rep.  675. 
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Negligence — Fellow-servants. — A  master  is  not  liable  for  an  injury  in- 
flicted upon  a  servant  through  the  negligence  of  a  fellow-servant. 

Negligence — Fellow-servants. — Car  inspectors  and  trainmen  are  fellow- 
servants. 

Evidence — Presumption. — The  Common  Law  op  One  State  is  presumed 
to  be  the  same  as  that  of  another  state  where  the  action  is  brought. 

Conflict  of  Laws — Negligence — Recovery  for  Injury  Received  nr 
Another  State. — There  can  be  no  recovery  in  one  state  for  injury  re- 
ceived through  negligence  in  another,  unless  the  infliction  of  the  injury 
is  actionable  under  the  law  of  the  state  where  it  is  sustained. 

Negligence— Recovery  for  Injury  Received  in  Another  State. — 
Although  the  negligence,  which  is  the  proximate  cause  of  injury  in- 
flicted by  one  fellow-servant  upon  another,  occurs  in  one  state,  while 
the  injury  is  received  in  another,  there  can  be  no  recovery  for  such  in- 
jury in  the  former  state  based  on  its  laws,  unless  a  right  of  action  for 
the  injury  is  given  by  the  laws  of  the  latter. 

•Conflict  of  Laws — Extraterritorial  Operation  of  Statute, — The  law 
of  a  state  in  which  a  railroad  brakeman  is  injured  through  the  negli- 
gence of  a  fellow-servant  determines  his  right  to  recover,  although  that 
law  is  opposed  to  the  law  of  another  state  in  which  the  negligence 
occurs,  and  which  is  also  the  domicile  of  the  parties  and  the  place  in 
which  the  contract  of  employment  is  made.  If  he  cannot  maintain  aa 
action  for  the  injury  in  the  former  state  he  cannot  recover  in  the  latter. 

J.  W.  Fewell  and  A.  0.  Smith,  for  the  appellant. 

Brooks  and  Brools,  for  the  appellee. 
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**''  McClellan,  J.  The  plaintiff,  W.  D.  Carroll,  is,  and 
was  at  the  time  of  entering  into  the  service  of  the  defendant, 
the  Alabama  Great  Southern  Railroad  Company,  and  at  the- 
time  of  being  injured  in  that  service,  a  citizen  of  Alabama. 
The  defendant  is  an  Alabama  corporation  operating  a  rail- 
road extending  from  Chattanooga  in  the  state  of  Tennessee 
through  Alabama  to  Meridian  in  the  state  of  Mississippi.  At 
the  time  of  the  casualty  complained  of  plaintiff  was  in  the 
service  of  the  defendant  in  the  capacity  of  brakeman  orv 
freight  trains  running  from  Birmingham,  Alabama,  to  Meri- 
dian, Mississippi,  under  a  contract  which  was  made  in  the 
state  of  Alabama.  The  injury  was  caused  by  the  breaking  of 
a  link  between  two  cars  in  a  freight  train  which  was  proceed- 
ing from  Birmingham  to  Meridian.  The  point  at  which  the 
link  broke  and  the  injury  was  suffered  was  in  the  state  of 
Mississippi.  The  evidence  tended  to  show  that  the  link 
which  broke  was  a  defective  link,  and  that  it  was  in  a  defect- 
ive condition  when  the  train  left  Birmingham.  It  was  shown 
that  this  link  had  come  to  the  defendant's  road  at  Chatta- 
nooga, Tennessee,  with  a  car  which  belonged  to  and  came  ta 
that  point  over  a  road  which  was  foreign  to  the  A.  G.  S.  road; 
that  at  Chattanooga  this  foreign  car  was  coupled  into  a  train 
of  the  defendant  by  means  of  this  link,  the  destination  of  the 
car  next  in  rear  of  it  being  Birmingham,  and  the  destination 
of  the  second  car  in  the  rear  of  it,  which  belonged  to  defend- 
ant, being  Meridian,  to  which  point  the  foreign  car  was  also 
bound.  At  Birmingham  the  car  between  this  foreign  car  and 
the  A.  G.  S.  car  which  were  billed  to  Meridian  was  cut  out, 
and  these  two  were  coupled  together  by  means  of  the  link 
which  had  come  to  the  defendant  with  the  foreign  car.  The 
evidence  went  also  to  show  that  the  defect  in  this  link  con- 
sisted in,  or  resulted  from,  its  having  been  bent  while  cold, 
that  this  tended  to  weaken  the  iron,  and  in  this  instance  had 
cracked  the  link  somewhat  on  the  outer  curve  of  the  bend, 
and  that  the  link  broke  at  the  point  of  this  crack.  It  was 
shown  to  be  the  duty  of  certain  employees  of  defendant  sta- 
tioned along  its  line  to  inspect  the  links  attached  to  cars  to 
be  put  in  trains,  or  forming  the  couplings  between  cars  ia 
trains  at  Chattanooga,  Birmingham,  and  some  points  between 
Birmingham  and  the  place  where  this  link  broke,  and  *** 
also  that  it  was  the  duty  of  the  conductor  of  freight  trains  and 
the  other  trainmen  to  maintain  such  inspection  as  occasion 
afforded  throughout  the  runs  or  trips  of  such  trains;  and  the- 
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evidence  affords  ground  for  inference  that  there  was  a  negli- 
gent omisBion  on  the  part  of  such  employees  to  perform  this 
duty,  or,  if  performed,  the  failure  to  discover  the  defect  in,  and 
to  remove,  this  link,  was  the  result  of  negligence. 

The  foregoing  statement  of  facts,  either  proved  or  finding 
lodgment  in  the  tendencies  of  the  evidence,  together  with  the 
evidence  of  the  law  of  Mississippi,  as  to  the  master's  liability 
for  injuries  sustained  by  an  employee  in  his  service,  will  suf- 
fice for  the  consideration  and  determination  of  the  question 
which  is  of  chief  importance  in  this  case,  namely,  whether 
the  defendant  is  liable  at  all  on  the  facts  presented  by  this 
record  for  an  injury  sustained  by  the  defendant  in  the  state 
-of  Mississippi.  The  aflBrmative  of  this  inquiry  is  sought  to 
be  rested  and  maintained  upon  two  distinct  propositions.  In 
the  first  place,  it  is  insisted  that  the  negligence  which  one 
aspect  of  the  evidence  tends  to  establish  is  that  of  the  de- 
fendant in  respect  of  a  duty  which  the  law  imposes  upon  the 
master,  and  which,  whether  performed  or  undertaken  to  be 
performed  in  the  particular  instance  by  the  hand  of  the  mas- 
ter, or  by  the  hand  of  one  to  whom  he  had  delegated  its  per- 
formance, is  yet  to  be  taken  as  being  performed,  or  attempted 
to  be  performed,  by  the  master  himself,  in  such  sort  that  the 
employer  is  responsible  for  its  misperformance  or  nonperform- 
ance, whereby  injury  results  to  one  of  his  employees,  under 
the  doctrine  of  the  common  law  and  wholly  irrespective  of 
statutory  provisions.  These  doctrines  are  presumed,  and  also 
shown  by  the  evidence  in  this  case,  to  obtain  in  the  state  of 
Mississippi;  and  the  defendant  being  an  Alabama  corpora- 
tion it  cannot  be  questioned  that  an  action  may  be  main- 
tained in  this  state  to  recover  damages  for  an  injury  sustained 
in  Mississippi,  by  one  of  its  servants,  if  the  facts  present  a 
good  cause  of  action  under  the  law  of  that  state.  It  is  mani- 
fest beyond  adverse  inference  on  the  evidence,  conceding  the 
link,  the  breaking  of  which  caused  the  accident,  to  have  been 
in  a  defective  condition  when  it  came  to  defendant's  road  at 
<Dhattanooga  attached  to,  and  intended  to  be  used  in  the 
further  transportation  of,  the  foreign  car,  that  it  was  so  used 
from  that  point  to  the  place  of  the  accident,  that  this  defect- 
ive condition  of  the  link  was  patent  to  such  observation  as 
should  have  been  bestowed  upon  it,  and  that  the  defect  in  it 
^as  the  proximate  cause  of  the  injury  to  the  plaintiff,  it  *** 
is,  we  say,  clear  upon  every  aspect  of  the  testimony,  conced- 
ing all  this  to  be  true,  that  the  use  of  that  link  in  coupling 
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the  foreign  car  to  the  defendant's  train,  and  also  in  its  use 
throughout  the  voyage  from  Chattanooga  into  Mississippi,  was 
due  to  the  negligence  of  employees  of  the  defendant  who 
were  charged  by  it  with  the  duty  of  inspecting  the  link  be- 
fore and  at  the  time  of  incorporating  the  foreign  car  into  this 
train,  and  at  the  several  points  in  Alabama  where  inspectors 
were  stationed  as  shown  by  the  evidence;  and  also  of  the 
trainmen  charged  with  the  duty  of  inspection  as  the  train 
was  en  route. 

There  is  no  pretense  that  the  defendant  had  not  been  suffi- 
ciently careful  in  the  selection  of  these  inspectors  or  that  they 
were  incompetent.  It  is  not  pretended  that  they  were  insuffi- 
cient in  number  or  stationed  at  points  too  widely  separated 
along  the  line.  There  is  no  such  idea  advanced  as  that  the- 
defendant  was  negligent  in  the  purchasing  of  links  of  ade- 
quate strength,  and  supplying  them  to  these  inspectors  and 
to  trains  generally;  or  that  there  was  any  necessity  for  the 
continued  use  of  this  link  upon  a  discovery  of  its  defective 
condition;  but,  on  the  contrary,  it  is  affirmatively  shown  that 
the  defendant  purchased  and  supplied  its  trains  and  em- 
ployees with  all  necessary  links  of  good  quality  and  perfect 
condition  to  be  used  in  its  trains,  to  supply  the  places  of  links- 
which  became  defective  from  use,  and  to  substitute  for  de- 
fective links  coming  to  this  road  with  foreign  cars.  The 
only  negligence,  in  other  words  and  in  short,  which  finds  sup- 
port by  direction  or  inference  in  any  tendency  of  the  evidence^ 
is  that  of  persons  whose  duty  it  was  to  inspect  the  links  of 
the  train,  and  remove  such  as  were  defective  and  replace  them 
with  others  which  were  not  defective.  This  was  the  negli- 
gence not  of  the  master,  the  defendant,  but  of  fellow-servantft^ 
of  the  plaintiff,  for  which  at  common  law  the  defendant  is"  not 
liable.  Thus  it  is  said  in  McKinneyon  Fellow  Servants,  sec- 
tion 127:  "It  is  a  very  common  thing  for  train-hands  to  receive- 
injury  through  the  negligence  of  persons  employed  by  the 
company  to  inspect  their  cars  to  discover  defects  and  repair 
them.  The  weight  of  authority,  perhaps,  is  to  the  effect  that, 
the  negligence  of  such  employees  in  the  performance  of  such 
duties  cannot  be  attributed  to  the  company,  and  it  is  conse- 
quently not  liable  for  it":  Citing  among  other  cases  Smith  v. 
Flint  etc.  Ry.  Co.,  46  Mich.  258;  41  Am.  Rep.  161;  Mackin  v. 
Boston  etc.  R.  R.  Co.,  135  Mass.  201;  46  Am.  Rep.  456;  Co- 
lumbus etc.  R.  R.  Co.  v.  Webb,  12  Ohio  St.  475;  St.  Louis  etc.  Ry, 
Co.  V.  Rice,  51  Ark.  467;  Kidwell  v.  Houston  etc.  R.  R.  Co.,  3- 
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Wood,  813;  and  our  own  case  *'•  of  Smoot  v.  Mobile  etc.  Ry. 
Co.,  67  Ala.  13;  and  these  and  other  cases  are  cited  to  the 
same  proposition  in  7  Am.  &  Eng.  Ency.  of  Law,  p.  864,  note. 

There  are  cases  which  hold  to  the  contrary,  but  the  law  is 
and  has  long  been  settled  in  this  state  as  we  have  stated  it,  the 
case  of  Smoot  v.  Mobile  etc.  E.  R.  Co.,  67  Ala.  13,  being  directly 
in  point:  Mobile  etc.  R.  R.  Co.  v.  Thomas,  42  Ala.  672,  720 
et  seq;  Mobile  etc.  Ry.  Co.  v.  Smith,  59  Ala.  245;  Louisville  etc. 
R.  R.  Co.  y.  Allen,  78  Ala.  494. 

This  being  the  common  law  applicable  to  the  premises  as 
understood  and  declared  in  Alabama,  it  will  be  presumed  in 
our  courts  as  thus  declared  to  be  the  common  law  of  Mis- 
sissippi, unless  the  evidence  shows  a  different  rule  to  have 
been  announced  by  the  supreme  court,  of  the  state  as  being 
the  common  law  thereof.  The  evidence  adduced  here  fails  to 
show  any  such  thing;  but  to  the  contrary  it  is  made  to  appear 
from  the  testimony  of  Judge  Arnold  and  by  the  decisions  of 
the  supreme  court  of  Mississippi  which  were  introduced  on 
the  trial  below  that  that  court  is  in  full  accord  with  this  one 
in  this  respect.  Indeed,  if  any  thing,  those  decisions  go 
further  than  this  court  has  ever  gone  in  applying  the  doctrine 
of  fellow-servants  to  the  exemption  of  railway  companies  from 
liability  to  one  servant  for  injuries  resulting  from  the  negli- 
gence of  another,  holding  in  one  case  that  an  hostler  whose 
only  duty  it  was  to  supply  an  engine  with  sufficient  sand  be- 
fore turning  it  over  to  the  engineer  to  go  on  the  road  is  a 
fellow-servant  of  the  engineer  for  whose  negligent  failure  to 
supply  the  same  the  company  would  not  be  liable:  Louisville 
etc.  Ry.  Co.  v.  Petty,  67  Miss.  256;  19  Am.  St.  Rep.  304;  in  an- 
other, that  a  section  foreman  and  a  laborer  working  under 
him  were  fellow-servants  in  such  sort  that  their  common 
master  would  not  be  liable  for  the  negligence  of  the  former 
in  attempting  to  repair  a  fishbar  which  he  ought  to  have  dis- 
carded and  applied  for  a  new  one:  Lagrone  v.  Mobile  etc.  R.  R, 
Co.,  67  Miss.  592;  and  in  yet  another  case,  that  a  section 
foreman  and  trainman  are  fellow-servants  in  respect  of  tlfe 
negligence  of  the  former  unknown  to  the  company  in  failing 
to  keep  the  track  in  repair,  and  that  an  engineer  on  a  passing 
train  who  was  injured  in  consequence  could  not  recover  against 
common  employer:  Neio  Orleans  etc.  R.  R.  Co.  v.  Hxighes,  49 
Miss.  258;  and  the  doctrine  of  this  case  is  said  by  Mr.  McKin- 
ney  to  be  "  substantially  the  rule  recognized  by  the  English 
common-law  decisions";  McKinney  on  Fellow  Servants,  p. 
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82,  sec.  29.  See,  also,  McMaster  v.  Illinois  Cent.  R.  R.  Co., 
65  Miss.  264;  7  Am.  St.  Rep.  653. 

*''  Proceeding,  therefore,  on  the  presumptions  we  are 
authorized  to  indulge,  and  also  on  the  evidence  adduced  in 
this  case  as  to  the  law  of  Mississippi  in  this  connection,  and 
upon  the  testimony  most  favorable  to  the  plaintiff  as  to  the 
cause  of  his  injuries,  we  feel  entirely  safe  in  declaring  that 
plaintiff  has  shown  no  cause  of  action  under  the  common 
law  as  it  is  understood  and  applied  both  here  and  in  Missis- 
sippi. 

It  is,  however,  further  contended  that  the  plaintiff,  if  his 
evidence  be  believed,  has  made  out  a  case  for  the  recovery 
souglit  under  the  Employer's  Liability  Act  of  Alabama,  it 
being  clearly  shown  tliat  tliere  is  no  such  or  similar  law  of 
force  in  the  state  of  Mississippi.  Considering  this  position 
in  the  abstract;  that  is,  dissociated  from  the  facts  of  this 
particular  case  which  are  supposed  to  exert  an  important 
influence  upon  it,  there  cannot  be  two  opinions  as  to  its 
being  unsound  and  untenable.  So  looked  at,  we  do  not 
understand  appellee's  counsel  even  to  deny  either  the  prop- 
osition or  its  application  to  this  case  that  there  can  be  no 
recovery  in  one  state  for  injuries  to  the  person  sustained  in 
another,  unless  the  infliction  of  the  injuries  is  actionable 
under  the  law  of  the  state  in  which  they  were  received.  Cer- 
tainly this  is  the  well-established  rule  of  law,  subject  in  some 
jurisdictions  to  the  qualification  that  the  infliction  of  the  in- 
juries would  also  support  an  action  in  the  state  where  the 
suit  is  brought  had  they  been  received  within  that  state: 
8  Am.  &  Eng.  Ency.  of  Law,  508,  509;  Hyde  v.  Wabash  etc. 
Ry.  Co.,  61  Iowa,  441;  47  Am.  Rep.  820;  East  Tennessee  etc. 
R.  R.  Co.  V.  Lewis,  89  Tenn.  235;  Buckles  v.  Filers,  72  Ind. 
220;  37  Am.  Rep.  156;  Willis  v.  Missouri  Pac.  Ry.  Co.,  61 
Tex.  432;  48  Am.  Rep.  301;  Woodard  v.  Michigan  etc.  R.  R, 
Co.,  10  Ohio  St.  121;  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y. 
465;  Debevoise  v.  New  York  etc.  R.  R.  Co.,  98  N.  Y.  377;  50 
Am.  Rep.  683;  Nashville  etc.  Ry.  Co.  v.  Foster,  10  Lea,  351; 
2  Rorer  on  Railroads,  1149;  Kahl  v.  Memphis  etc.  R.  R.  Co., 
95  Ala.  337;  Chicago  etc.  R.  R.  Co.  v.  Do7jle,  60  Miss.  977; 
Davis  V.  New  York  etc.  R.  R.  Co.,  143  Mass.  301;  58  Am.  Rep. 
138;  Le  Forest  v.  Tolman,  117  Mass.  109;  19  Am.  Rep.  400; 
Limekiller  v.  Hannibal  etc.  R.  R.  Co.,  33  Kan.  83;  62  Am. 
Rep.  523;  The  Scotland,  105  U.  S.  24;  The  Santa  Cruz,  1  C. 
Rob.  50;  Atchison  etc.  R.  R.  Co.  v.  Moore,  29  Kan.  632. 
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But  it  is  cLiimed  that  the  facts  of  this  case  take  it  out  of 
the  general  rule  which  the  authorities  cited  above  abuiidautly 
€upj)ort,  and  authorize  the  courts  of  Alabama  to  subject  the 
•<1efendant  to  the  payment  of  damages  under  section  2590  of 
the  code,  although  the  injuries  counted  on  were  sustained  in 
Mississippi  under  circumstances  wliich  involved  no  liability 
•on  the  defendant  by  the  laws  of  that  state. 

132  Tliis  insistence  is  in  the  first  instance  based  on  that 
aspect  of  the  evidence  which  goes  to  show  that  the  negligence 
which  produced  the  casualty  transpired  in  Alabama,  and  the 
theory  that  wherever  the  consequence  of  that  negligence 
ananifested  itself,  a  recovery  can  be  had  in  Alabama.  We 
are  referred  to  no  authority  in  support  of  this  proposition, 
and  exhaustive  investigation  on  our  part  has  failed  to  dis- 
close any.  There  are  at  least  two  well-considered  cases 
against  it,  one  of  which  involved  an  effort  to  recover  for  per- 
gonal injuries  sustained  in  Alabama  under  circumstances 
which  afforded  no  cause  of  action  in  Alabama  in  the  courts 
•of  Tennessee,  where  the  casual  negligence  occurred,  and 
where  also  had  the  negligence  manifested  itself  in  the  results 
•complained  of  there  the  plaintiff  would  have  been  entitled  to 
recover.  The  accident  happened  on  a  train  going  from 
Nashville  to  Chattanooga,  in  Teimessee,  on  a  railway  which 
runs  for  a  comparatively  short  distance  through  Alabama. 
The  negligence  relied  on  consisted  in  the  failure  of  employees 
of  the  defendant  charged  in  that  behalf  to  discover  and  rem- 
edy a  defective  brake  before  the  train  left  Nashville,  as  well 
as  during  its  passage  through  Tennessee.  While  the  train 
was  running  through  Alabama  a  brakeman  was  killed  in 
consequence  of  the  defect  in  this  brake.  All  this  is  pre- 
•cisely  on  all  fours  with  our  case  in  those  of  its  aspects  most 
favorable  to  the  plaintiff.  That  plaintiff,  the  court  conceded, 
would  have  had  a  good  cause  of  action  under  the  law  of  Ten- 
nessee, the  place  of  the  negligence,  if  his  intestate  had  been 
injured  within  its  limits.  So  here,  the  plaintiff  on  one  aspect 
of  the  eviden'ce  would  have  had  a  good  cause  for  action  in 
Alabama,  the  place  of  the  negligence,  had  he  been  injured  in 
Alabama.  But  it  was  found  in  that  case  that  the  law  of 
Alabama  gave  no  cause  of  action  for  the  negligent  failure  to 
inspect  the  appliances  used  in  operating  a  train,  but  held 
the  brakeman  and  the  inspectors  to  be  fellow-servants  in 
respect  thereto,  just  as  here  the  laws  of  Mississippi  afforded 
no  redress  for  the  consequence  of  such  negligence,  though 
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our  statutes  have  since  the  Tennessee  decision  provided 
therefor;  and  it  was  held  on  the  authority  of  Mobile  etc.  R.  R. 
Co.  V.  TImmas,  42  Ala.  672,  that  there  could  have  been  nO' 
recovery  in  Alabama,  and  that  of  consequence  no  cause  of 
action  existed  in  Tennessee,  the  court  saying:  "There  is  no- 
question  but  the  laws  of  Alabama  ....  controlled  thfr 
rights  of  the  parties  in  this  case,  and  whether  there  was 
error  in  this  part  of  the  charge  (referring  to  an  instruction  a» 
to  defendant's  liability  on  the  negligence  shown)  as  given,  or 
the  refusal  of  the  specific  instructions  asked  for  (substan- 
tially ***  that  the  negligence  of  a  car  inspector  from  which  a. 
brakeman  suffers  injury  is  no  ground  for  action  against  their 
common  employer),  depends  wholly  upon  the  laws  of  that 
state":  Nashville  etc.  Ry.  Co.  v.  Foster,  10  Lea,  352. 

In  the  other  case  the  precise  point  here  under  considera- 
tion was  brought  before  the  supreme  court  of  Mississippi,  ia 
an  action  instituted  in  that  state  sounding  in  damages  for 
fatal  injuries  inflicted  upon  plaintiff's  intestate  in  the  state 
of  Tennessee.  It  was  insisted  that  inasmuch  as  the  death  of 
the  deceased  resulted  from  the  negligent  failure  of  a  traiiv 
dispatcher  in  Mississippi  to  give  requisite  orders  to  the  train- 
men at  a  certain  point  in  Tennessee,  the  rights  of  the  parties 
were  determinable  by  the  laws  of  Mississippi,  the  place  of  the 
disastrous  negligent  omission.  But  the  court  held  to  the  con- 
trary, saying:  "  The  right  of  the  appellee  is  determinable  by 
the  laws  of  Tennessee,  in  which  state  the  killing  of  her  hus- 
band occurred.  The  view  that  no  recovery  could  be  had  here^ 
except  for  a  result  traceable  to  an  omission  of  duty  in  Mis- 
sissippi is  unfounded.  Physical  force  proceeding  from  thi» 
state  and  inflicting  injury  in  another  state  might  give  rise  to 
an  action  in  either  state  and  vice  versa  ^  but  the  omission  of 
duty  in  Mississippi  cannot  transfer  a  consequence  of  it  mani- 
fested physically  in  another  state  to  Mississippi.  The  cases 
of  injuries  commenced  in  one  jurisdiction  and  completed  i» 
another  illustrate  our  views  on  this  subject.  The  true  view 
is  that  the  legal  entity  called  the  corporation  is  omnipresent 
on  its  railroad,  and  the  presence  or  absence  of  negligence  with 
respect  to  an  occurrence  at  any  point  of  the  line  is  not  to  be 
resolved  by  the  place  at  which  an  officer  or  employee  was 
stationed  for  duty.  The  question  is  as  to  duty  operating 
effectually  at  the  place  where  its  alleged  failure  caused  harm 
to  result.  The  locality  of  the  collision  was  in  Tennessee.  It 
was  there,  if  anywhere,  that   the   company  was  remiss   ia 
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duty,  for  there  is  where  its  proper  caution  should  have  been 
used":  Chicago  etc.  R.  R.  Co.  v.  Doyle,  60  Miss.  977,  984.  If 
this  doctrine  was  properly  applied  to  the  facts  of  that  case^ 
where  the  act  to  be  performed,  the  failure  to  perform  which 
caused  the  injury,  could  only  be  performed  at  a  point  in  Mis- 
sissippi and  by  an  employee  who  was  stationed  and  remained 
at  that  place,  it  would  seem  to  address  itself  with  more  force- 
to  the  case  at  bar  where  it  appears  the  corporation  was  in  fact 
present  with  the  train  and  with  the  defective  link  every  inch 
of  the  journey  from  Birmingham  to  the  point  of  the  accident 
in  the  person  of  the  conductor  and  other  trainmen  who  were 
charged  ***  with  the  duty  all  along  the  line  of  discovering 
and  removing  the  unsafe  appliances. 

The  position  of  the  Mississippi  court  appears  to  us  to  be- 
eminently  sound  in  principle  and  upon  logic.  It  is  admitted,, 
or  at  least  cannot  be  denied,  that  negligence  of  duty  unpro- 
ductive of  damnifying  results  will  not  authorize  or  support  a 
recovery.  Up  to  the  time  the  train  passed  out  of  Alabama  no- 
injury  had  resulted.  For  all  that  occurred  in  Alabama,  there- 
fore, no  cause  of  action  whatever  arose.  The  fact  which 
created  the  right  to  sue,  the  injury  without  which  confessedly 
no  action  would  lie  anywhere,  transpired  in  the  state  of  Mis- 
sissipi.  It  was  in  that  state,  therefore,  necessarily  that  tho 
cause  of  action,  if  any,  arose;  and  whether  a  cause  of  action 
arose  and  existed  at  all  or  not  must  in  all  reason  be  deter- 
mined by  the  law  which  obtained  at  the  time  and  place  when 
and  wliere  the  fact  which  is  relied  on  to  justify  a  recovery 
transpired.  Section  2590  of  the  code  of  Alabama  had  no  effi- 
ciency beyond  the  lines  of  Alabama.  It  catmot  be  allowed 
to  operate  upon  facts  occurring  in  another  state  so  astoevolve- 
out  of  them  rights  and  liabilities  which  do  not  exist  under 
the  law  of  that  state  which  is  of  course  paramount  in  the 
premises.  Where  the  facts  occur  in  Alabama  and  a  liability 
becomes  fixed  in  Alabama,  it  may  be  enforced  in  another 
state  having  like  enactments,  or  whose  policy  is  not  opposed 
to  the  spirit  of  such  enactments,  but  this  is  quite  a  different- 
matter.  This  is  but  enforcing  the  statute  upon  facts  to  which 
it  is  applicable  all  of  which  occur  within  the  territory  for  the- 
government  of  which  it  was  enacted.  Section  2590  of  the- 
code,  in  other  words,  is  to  be  interpreted  in  the  light  of  uni- 
versally recognized  principles  of  private  international  or  in» 
terstate  law,  as  if  its  operation  had  been  expressly  limited  to 
his  state  and  as  if  its  first  line  read  as  follows:  "When  a 
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personal  injury  is  received  in  Alabama  by  a  servant  or  em- 
ployee," etc.  The  negligent  infliction  of  an  injury  here, 
tinder  statutory  circumstances,  creates  a  right  of  action  here, 
which,  being  transitory,  may  be  enforced  in  any  other  state 
or  country  the  comity  of  which  admits  of  it;  but  for  an  injury 
inflicted  elsewhere  than  in  Alabama  our  statute  gives  no  right 
of  recovery,  and  the  aggrieved  party  must  look  to  the  local 
law  to  ascertain  what  his  rights  are.  Under  that  law  this 
plaintiff  had  no  cause  of  action,  as  we  have  seen,  and  hence 
he  has  no  rights  which  our  courts  can  enforce,  unless  it  be 
upon  a  consideration  to  be  presently  adverted  to.  We  have 
not  been  inattentive  to  the  suggestions  of  counsel  in  this  con- 
nection, which  are  based  upon  that  rule  of  the  statutory  and 
common  criminal  *'*  law  under  which  a  murderer  is  punish- 
able where  the  fatal  blow  is  delivered,  regardless  of  the  place 
where  death  ensues:  Green  v.  State,  66  Ala.  40;  41  Am,  Rep. 
^44.  This  principle  is  patently  without  application  here. 
There  would  be  some  analogy  if  the  plaintiff  had  been  stricken 
In  Alabama  and  suffered  in  Mississippi,  which  is  not  the  fact. 
There  is,  however,  an  analogy  which  is  afforded  by  the 
cnminal  law,  but  which  points  away  from  the  conclusion  ap- 
pellee's counsel  desire  us  to  reach.  This  is  found  in  that  well- 
€<?tablished  doctrine  of  criminal  law,  that  where  the  unlawful 
*ct  is  committed  in  one  jurisdiction  or  state  and  takes  effect 
-  -produces  the  result  which  it  is  the  purpose  of  the  law  to 
prevent,  or,  it  having  ensued,  punish  for — in  another  jurisdic- 
tion or  state,  the  crime  is  deemed  to  have  been  committed 
and  is  punished  in  that  jurisdiction  or  state  in  which  the  re- 
sult is  manifested,  and  not  where  the  act  was  committed:  1 
Bishop's  Criminal  Law,  sec.  110  et  seq.;  1  Bishop's  Criminal 
Procedure,  sec.  53  et  seq. 

Another  consideration — that  referred  to  above — it  is  in- 
sisted, entitles  this  plaintiff  to  recover  here  under  the  Em- 
ployer's Liability  Act  for  an  injury  inflicted  beyond  the 
territorial  operation  of  that  act.  This  is  claimed  upon  the 
fact  that  at  the  time  the  plaintiff  was  injured  he  was  in  the 
discharge  of  duties  which  rested  on  him  by  the  terms  of  a 
contract  between  him  and  defendant  which  had  been  en- 
tered into  in  Alabama,  and,  hence,  was  an  Alabama  contract, 
in  connection  with  the  facts  that  plaintiff  was  and  is  a  citizen 
of  this  state,  and  the  defendant  is  an  Alabama  corporation. 
These  latter  facts — of  citizenship  and  domicile  respectively 
of  plaintiff  and  defendant — are  of  no  importance  in  this  con- 
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nection,  it  seems  J,c  us,  further  than  this:  they  may  tend  to 
show  that  the  contract  was  made  here,  which  is  not  contro- 
verted, and  if  the  plaintiff  has  a  cause  of  action  at  all,  he^ 
by  reason  of  them,  may  prosecute  it  in  our  courts.  They 
have  no  bearing  on  the  primary  question  of  existence  of  a 
cause  of  action,  and,  as  that  is  the  question  before  us,  we 
need  not  further  advert  to  the  fact  of  plaintiff's  citizenship  or 
defendant's  domicile. 

The  contract  was  that  plaintiff  should  serve  the  defendant 
in  the  capacity  of  a  brakeman  on  its  freight  train  between 
Birmingham,  Alabama,  and  Meridian,  Mississippi,  and 
should  receive  as  compensation  a  stipulated  sum  for  each 
trip  from  Birmingham  to  Meridian  and  return.  The  theory 
is  that  the  Employer's  Liability  Act  became  a  part  of  this 
contract;  that  the  duties  and  liabilities  which  it  prescribes 
became  contractual  duties  and  liabilities,  or  duties  and  lia* 
bilities  springing  out  of  the  contract,  and  that  these  duties 
***  attended  upon  the  execution  whenever  its  performance 
was  required — in  Mississippi  as  well  as  in  Alabama — and  that 
the  liability  prescribed  for  a  failure  to  perform  any  of  such 
duties  attached  upon  such  failure  and  consequent  injury 
wherever  it  occurred,  and  was  enforceable  here  because  im- 
posed by  an  Alabama  contract  notwithstanding  the  remission 
of  duty  and  the  resulting  injury  occurred  in  Mississippi, 
under  whose  laws  no  liability  was  incurred  by  such  remission. 
The  argument  is  that  a  contract  for  service  is  a  condition  pre- 
cedent to  the  application  of  the  statute,  and  that  "as  soon  as 
the  contract  is  made  the  rights  and  obligations  of  the  parties, 
under  the  Employer's  Act,  became  vested  and  fixed,"  so  that 
"  no  subsequent  repeal  of  the  law  could  deprive  the  injured 
party  of  his  rights  nor  discharge  the  master  from  his  liabil- 
ities," etc.  If  this  argument  is  sound,  and  it  is  sound  if  the 
duties  and  liabilities  prescribed  by  the  act  can  be  said  to  be 
contractual  duties  and  obligations  at  all,  it  would  lead  to 
conclusions  the  possibility  of  which  1ms  not  hitherto  been 
suggested  by  any  court  or  law-writer,  and  which,  to  say  the 
least,  would  be  astounding  to  the  profession.  For  instance: 
If  the  act  of  1885  becomes  a  part  of  every  contract  of  serv- 
ice entered  into  since  its  passage,  just  "as  if  such  law  were 
in  so  many  words  expressly  included  in  the  contract  as  a 
part  tliereof,"  as  counsel  insist  it  did,  so  as  to  make  the  lia- 
bility of  the  master  to  pay  damages  from  injuries  to  a  fellow- 
Ecrvant  of  his  negligent  employee  a  contractual  obligation,  no 
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reason  can  be  conceived  while  the  law  existing  in  this  regard 
prior  to  tlie  passage  of  that  act  did  not  become  in  like  man- 
ner a  part  of  every  contract  of  service,  then  entered  into,  so 
that  every  such  contract  would  be  deemed  to  contain  stip- 
ulations for  the  nonliability  of  the  master  for  injuries  flow- 
ing from  the  negligence  of  a  fellow-servant,  and  confining  the 
injured  servant's  right  to  damage  to  a  claim  against  his 
negHgent  fellow-servant — the  former,  in  other  words,  agree- 
ing to  look  alone  to  the  latter.  There  were  many  thousands 
of  such  contracts  existing  in  this  country  and  England  at 
the  time  when  statutes  similar  to  section  2590  of  our  code 
were  enacted;  there  were,  indeed,  many  thousands  of  such 
•contracts  existing  in  Alabama  when  that  section  became  the 
law  of  this  state.  Each  of  these  contracts,  if  the  position  of 
plaintiflF  as  to  our  statute  being  embodied  into  the  terms  of 
bis  contract  so  that  its  duties  were  contractual  duties,  and 
its  liabilities  contractual  obligations  to  pay  money  can  be 
maintained,  involved  the  assurances  of  organic  provisions, 
«tate  and  federal,  of  the  continued  nonliability  of  the  master 
for  the  **''  negligence  of  his  servants,  notwithstanding  the 
passage  of  such  statutes. 

Yet  the  statutes  were  passed,  and  they  have  been  applied 
to  servants  under  pre-existing  contracts  as  fully  as  to  servants 
under  subsequent  contracts,  and  there  has  never  been  a  sug- 
gestion even  in  any  part  of  the  common-law  world  that  they 
were  not  rightly  so  applied.  If  plaintiff's  contention  is  well 
taken,  many  a  judgment  has  gone  on  the  rolls  in  this  state, 
•and  throughout  the  country,  and  has  been  satisfied,  which 
palpably  overrode  vested  rights  without  the  least  suspicion  on 
the  part  of  court  or  counsel  that  one  of  the  most  familiar  or- 
dinances of  the  fundamental  law  was  being  violated.  Nay 
more,  another  result  not  heretofore  at  all  contemplated  would 
€nsue.  Contracts  for  service  partly  in  Alabama  might  be 
now  entered  into  in  adjoining  states  where  the  common-law 
rule  still  obtains,  as  in  Mississippi,  for  instance,  where  the 
servant  has  no  right  to  recover  for  the  negligence  of  his  fellow, 
and  the  assumption  of  this  risk  under  the  law  becoming,  ac- 
cording to  tlie  argument  of  counsel,  a  contractual  obligation 
to  bear  it,  sueh  contracts  would  be  good  in  Alabama,  and  as 
to  servants  entering  into  them,  our  statute  would  have  no 
operation  even  upon  negligence  and  resulting  injury  within 
its  terms  occurring  wholly  in  Alabama.  And  on  the  other 
hand,  if  this  defendant  is  under  a  contractual  obligation  to 
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pay  the  plaintifiF  the  damages  sustained  by  him  because  of 
the  injury  inflicted  in  Mississippi,  the  contract  could  be  of 
■course  enforced  in  Mississippi,  and  damages  there  awarded  by 
its  courts,  notwithstanding  the  law  of  that  state  provides  that 
there  can  be  no  recovery  under  any  circumstances  whatever^ 
by  one  servant  for  the  negligence  of  his  fellow-employee.  ', 
We  do  not  suppose  that  such  a  proposition  ever  has  been  or 
■ever  will  be  made  in  the  courts  of  Mississippi.  Yet  that  it 
€l)ould  be  made  and  sustained  is  the  natural  and  necessary 
sequence  of  the  position  advanced  in  this  case.  These  con- 
siderations demonstrate  the  infirmity  of  plaintiflf 's  position  in 
this  connection,  and  serve  to  show  the  necessity  and  propriety 
of  the  conclusion  we  propose  to  announce  on  this  part  of  the 
case.  That  conclusion  is,  that  the  duties  and  liabilities  inci- 
■dent  to  the  relation  between  the  plaintiff  and  the  defendant 
which  are  involved  in  this  case  are  not  imposed  by,  and  do 
not  rest  in,  or  spring  from,  the  contract  between  the  parties. 
The  only  office  of  the  contract,  under  section  2590  of  the 
code,  is  the  establishment  of  a  relation  between  them,  that  of 
nuaster  and  servant;  and  it  is  upon  that  relation,  that  inci- 
dent or  consequence  of  the  contract,  and  not  upon  the  rights 
of  the  parties  under  the  contract,  that  our  statute  operates. 
The  law  is  not  concerned  ****  with  the  contractual  stipula- 
tions, except  in  so  far  as  to  determine  from  tliem  that  the 
relation  upon  which  it  is  to  operate  exists.  Finding  this  re- 
lation the  statute  imposes  certain  duties  and  liabilities  on  the 
parties  to  it  wholly  regardless  of  the  stipulations  of  the  con- 
tract as  to  the  rights  of  the  parties  under  it,  and,  it  may  be, 
in  the  teeth  of  such  stipulations.  It  is  the  purpose  of  the  stat- 
ute, and  must  be  the  limit  of  its  operation,  to  govern  persons 
standing  in  the  relation  cf  master  and  servants  to  each  other 
in  respect  of  tlieir  conduct  in  certain  particulars  within  the 
state  of  Alabama.  Mississippi  has  the  same  right  to  establish 
governmental  rules  for  such  persons  within  her  borders  as 
Alabama;  and  she  has  established  rules  which  are  different 
from  those  of  our  law.  And  the  conduct  of  such  persona 
toward  each  other  is,  when  its  legality  is  brought  in  question, 
to  be  adjudged  by  the  rules  of  tlie  one  or  the  other  states  as 
it  falls  territorially  within  the  one  or  the  other.  The  doctrine 
is  like  that  which  prevails  in  respect  of  other  relations,  as 
that  of  man  and  wife.  Marriage  is  a  contract.  The  entering 
into  this  contract  raises  up  certain  duties  and  ijnposes  certain 
liabilities  in  all  civilized  countries.     What  these  duties  and 
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liabilities  are  .at  the  place  of  the  contract  are  determined  hy 
the  law  of  that  place;  but  when  the  parties  go  into  other  ju- 
risdictions the  relation  created  by  the  contract  under  the  lawa- 
of  the  place  of  its  execution  will  be  recognized,  but  the  per- 
gonal duties,  obligations,  and  liabilities  incident  to  the  relatioa 
are  such  as  exist  under  the  law  of  the  jurisdiction  in  which 
an  act  is  done  or  omitted  as  to  the  legality,  effect,  or  conse- 
quence of  which  the  question  arises.  It  might  as  well  be  said 
where  there  is  a  marriage  in  Alabama  and  the  parties  remove 
to  Mississippi,  and  the  wife  there  makes  a  contract  which  ia 
void  in  Mississippi,  but  valid  under  our  statute,  and  subse- 
quently they  return  to  Alabama,  that  our  courts  will  enforce 
that  contract,  or  if  such  husband  while  in  Mississippi  does  an 
act  which  is  innocuous  and  lawful  in  that  state,  but  which 
if  done  here  would  entail  liability  upon  him,  and  the  parties 
afterwards  return  here,  that  the  liability  imposed  by  our  laws 
could  be  enforced  here,  because  the  parties  entered  into  the 
contract  here,  as  that  a  master  is  liable  here  for  conduct 
towards  his  servant  which  was  proper,  or  at  least  involved  no 
liability,  where  it  took  place,  simply  because  the  contract 
which  created  the  relation  was  entered  into  in  this  state.  The 
whole  argument  is  at  fault.  The  only  true  doctrine  is  that 
each  sovereignty,  state,  or  nation,  has  the  exclusive  power  to 
finally  determine  and  declare  what  acts  or  *'*  omissions  in 
the  conduct  of  one  to  another,  whether  they  be  strangers  or 
sustain  relations  to  each  other  which  the  law  recognizes,  as 
parent  and  child,  husband  and  wife,  master  and  servant,  and 
the  like,  shall  impose  a  liability  in  damages  for  the  conse- 
quent injury,  and  the  courts  of  no  other  sovereignty  can  im- 
pute a  damnifying  quality  to  an  act  or  omission  which  aflForded 
no  cause  of  action  where  it  transpired. 

These  propositions  find  illustration  and  support  in  the  case 
of  Whifford  v.  Panama  R.  R.  Co.,  23  N.  Y.  465,  where  the  re  - 
lation  involved  was  that  of  carrier  and  passenger,  a  relation 
which  had  been  created  by  a  contract  made  in  New  York  be- 
tween a  corporation  and  a  citizen  thereof  for  carriage,  com- 
mencing in  that  state  and  ending  in  San  Francisco,  via  Panama 
and  over  the  Panama  railroad.  The  passenger  was  killed 
through  the  fault  of  the  corporation's  servants  while  being 
transported  along  this  railroad.  The  law  of  New  York  gave 
to  the  personal  representative  of  a  person  whose  death  was 
caused  by  the  wrongful  act  or  omission  of  another  a  right  of 
action  therefor  in  all  cases  where  the  deceased,  had  the  injury 
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fallen  short  of  death,  could  have  recovered.  It  did  not  appear 
that  the  laws  of  New  Granada,  where  the  injury  was  inflicted, 
authorized  any  recovery  on  the  facts  alleged  and  proved.  It 
was  urged,  as  here,  that  the  domicile  of  the  parties  and  the 
fact  that  they  contracted  in  New  York  took  the  case  out  of 
general  rules  as  to  territorial  limitations  upon  the  operation 
of  statutes,  but  the  plaintiff  was  nonsuited,  it  being  held  in 
effect  that  the  laws  of  New  Granada  were  controlling  as  to 
the  duties  and  liabilities  incident  to  the  relation  which  existed 
between  them,  while  the  contract  of  carriage  was  being  per- 
formed in  that  country,  and  that  the  carrier,  so  far  as  care 
and  diligence  were  concerned,  owed  the  passenger  no  duties 
there  except  such  as  were  imposed  upon  the  relation  by  the 
local  law,  and  that  no  liability  for  negligence  and  its  results 
not  prescribed  by  that  law  rested  on  the  company.  And  the 
court,  inter  aliay  said:  "Suppose  the  government  of  New 
Granada  to  have  enacted  that  the  proprietors  of  a  railroad 
company  should  not  be  responsible  for  the  negligence  of  its 
servants,  provided  there  was  no  want  of  due  care  in  selecting 
them;  it  could  not  be  pretended  that  its  will  could  be  set  at 
naught  by  prosecuting  the  corporation  in  the  courts  of  another 

state  where  the  law  was  different The  true  theory  is, 

that  no  suit  whatever  respecting  this  injury  could  be  sustained 
in  the  courts  of  this  state  except  pursuant  to  the  law  of  inter- 
national comity.  By  that  law  foreign  contracts  and  foreign 
transactions,  out  of  which  liabilities  have  arisen,  ****  may  be 
prosecuted  in  our  tribunals  by  the  implied  assent  of  the  gov- 
ernment of  this  state;  but  in  all  such  cases  we  administer  the 
foreign  law  as  from  the  proofs  we  find  it  to  be,  or  as  without 
proofs  we  presume  it  to  be."  So,  in  the  case  of  Gray  v.  Jack- 
son, 51  N.  H.  9, 12  Am.  Rep.  1,  there  was  a  contract  of  affreight- 
ment, by  the  terms  of  which  goods  were  to  be  carried  out  of 
one  state  into  and  through  other  states.  They  were  lost  in  a 
state  other  than  that  in  which  the  contract  was  made  and  the 
carriage  commenced.  By  the  law  of  the  place  of  the  contract 
the  carrier  was  liable  for  the  loss  under  the  circumstances 
shown  in  evidence  had  it  occurred  in  that  state.  By  the  law 
of  the  state  where  the  loss  occurred,  however,  tlje  carrier  was 
not  liable.  In  an  action  for  the  loss  prosecuted  in  the  state 
of  the  contract  the  law,  not  of  that  state,  but  of  the  place  of 
the  loss  which  operated  as  to  the  particular  transaction  on 
the  relation  of  shipper  and  carrier,  and  prescribed  the  duties 
and  liabilities  incident  to  that  relation  in  that  state,  regard- 
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less  of  the  place  where  the  contract  creating  the  relation  was 
entered  into,  was  applied  and  made  to  determine  the  rights 
of  the  parties  to  be  other  than  they  were  under  the  law  of  the 
place  of  the  contract  which  was  also,  as  here,  the  place  of  the 
forum. 

The  foregoing  views  will  suffice  to  indicate  the  grounds  of 
our  opinion  that  the  rights  of  this  plaintiff  are  determinable 
solely  by  the  law  of  the  state  of  Mississippi,  and  of  our  con- 
clusion that  upon  no  aspect  or  tendency  of  the  evidence  as  to 
the  circumstances  under  which  the  injury  was  sustained,  and 
as  to  the  laws  of  Mississippi  obtaining  in  the  premises,  was 
the  plaintiff  entitled  to  recover. 

The  general  affirmative  charge  requested  for  defendant 
should  have  been  given.  The  other  very  numerous  assign- 
ments of  error  need  not  be  considered. 

For  the  error  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant  if  they  believed  the  evidence,  the  judgment  is  re- 
versed and  the  cause  will  be  remanded. 


Master  and  Servant — Liability  Generallt  of  M/ster  for  Negli- 
gence OF  CoEMPLOYEB. — A  master  is  not  liable  to  a  servant  for  injury  re- 
sulting from  the  negligence  of  a  fellow-servant  where  there  has  been  no 
negligence  on  the  part  of  the  master:  Daves  v.  Southern  Pac.  Co.,  98  Cal.  19; 
35  Am.  St.  Rep.  133;  Daniels  v.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  397;  32 
Am.  St.  Rep.  870;  Kehoe  v.  Allen,  92  Mich.  464;  31  Am.  St.  Rep.  608,  and 
note;  HarrUon  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180, 
and  note;  Theleman  v.  Moeller,  73  Iowa,  108;  5  Am.  St.  Rep.  6G3,  and  note; 
Fisk  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22;  Hobbs  v. 
Atlantic  etc.  R.  R.  Co.,  107  N.  C.  1;  Young  v.  Virginia  etc.  Construction  Co., 
109  N.  C.  61 S.  See,  further,  the  extended  notes  to  Adams  v.  Iron  Clffs  Co., 
18  Am.  St.  Rep.  455,  and  Murray  v.  South  Carolina  R.  R.  Co.,  36  Am.  Dec. 
279. 

Railroads— Car  Inspectors  and  Trainmen,  Whether  Fellow-serv- 
ants.— A  railroad  company  ia  not  liable  to  a  brakeman  for  the  negligence 
of  a  car  inspector:  Mackin  v.  Boston  tic.  R.  R.,  135  Mass.  201;  46  Am.  Rep. 
456;  Smith  v.  Flint  etc.  Ry.  Co.,  46  Mich.  258;  41  Am.  Rep.  161,  and  note. 
A  car  inspector  is  not  a  coemployee  with  a  brakeman:  Ohio  etc.  Ry.  Co.  v. 
Pearcy,  128  Ind.  197;  Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439; 
10  Am.  St.  Rep.  67;  Tierney  v.  Minneapolis  etc.  R.  R.  Co.,  33  Minn.  311;  53 
Am.  Rep.  35,  and  note.  See  the  note  to  Fisk  v.  Central  Pac.  R.  R.  Co.,  1 
Am.  St.  Rep.  31. 

Evidence — PREsuMPnoN — Common  Law. — The  common  law  of  another 
state  will  be  presumed  to  be  the  same  as  this:  Commonwealth  v.  Graham,  157 
Mass.  73;  34  Am.  St.  Rep.  255,  and  note.  See,  also,  Thomas  v.  Pendleton,  1 
South  Dak.  150;  36  Am.  St.  Rep.  726,  and  note. 

Statutes — Extraterritorial  Effect  of. — A  foreign  law  in  cases  other 
than  penal  actions,  if  not  contrary  to  our  public  policy,  or  to  abstract  jus- 
tice, or  pure  morals,  or  calculated  to  injure  the  state  or  its  citizens,  will  be 
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recognized  and  enforced  here  if  we  have  Jnrisdiction  over  tlie  necessary  par- 
ties: Higgiru  v.  Central  New  England  etc.  R.  R.  Co.,  155  Mass.  176;  31  Am. 
St.  Rep.  544,  and  note.  Courts  of  this  state  will  enforce  rights  which  accrued 
in  a  foreign  state  provided  they  accrued  under  a  statute  similar  in  import 
and  character  to  one  in  force  hero:  Cincinnati  etc  R.  R.  Co.  v.  McMullen,  117 
Ind.  439;  10  Am,  St.  Rep.  67,  and  note.  A  cause  of  action  created  by  the 
«tatute  of  one  state  will  not  support  an  action  in  another:  Ash  v.  Baltimore 
tie  R.  R.  Co.,  72  Md.  144;  20  Am.  St.  Rep.  461. 

Nkolioence — Recovkey  for  Injuries  Received  in  Another  Statb. 
An  action  to  recover  damages  for  injuries  received  in  another  state  than  the 
■one  in  which  the  action  is  brought,  resulting  in  the  death  of  the  person  in* 
jured,  can  be  maintained  only  upon  proof  that  the  statutes  of  such  other 
«tates  give  the  right  of  action,  and  that  they  are  similar  to  the  statutes  of 
the  state  in  which  the  action  is  brought:  Wooden  y.  Western  New  York  etc. 
R.  R,  Co.,  126  N.  Y.  10;  22  Am.  St.  Rep.  803;  note  to  Ash  v.  Baltimore  etc 
Jt.  R.  Co.,  20  Am.  St.  Rep.  467;  extended  note  to  Attrill  v.  Huntington,  14 
Am.  St.  Rep.  350.  See,  further,  Higgins  v.  Central  New  England  R.  R.  Co., 
155  Mass.  176,  31  Am.  St.  Rep.  544,  and  note,  and  Oaiu  T.  Union  Pae.  By, 
Oo.,  104  Mo.  614,  24  Am.  St.  Rep.  348,  and  note. 


"Western  Railway  of  Alabama  v,  Mutoh. 

[97  Alabama,  194.] 
Keoligence — Proximate  Cause.  —Persons  who  perpetrate  torts  are  respon- 

sible  only  for  the  proximate  consequences  thereof. 
Negligence— Proximate    Cause.— Proximate    cause   is  that  which  is  » 

natural  and  continuous  sequence,  unbroken  by  any  efficient,  intervene 

ing  cause,  producing  the  result  complained  of,  and  without  which  that 

result  would  not  have  occurred. 
Negligence — Proximate  Cause. — Running  a  railroad  train  through  a  town 

at  a  rate  of  speed  in  excess  of  that  permitted  by  ordinance  is  not  proxi« 

mate  cause,  so  as  to  make  the  company  liable  for  the  death  of  a  boy 

nine  years  of  age  who  is  killed  iu  attempting  to  board  such  moving 

train  within  the  town  limits. 
Negligence. — Infants  of  Tender  Years  and  Wanting  in  Discretion 

are  not  amenable  to  the  disabling  effects  of  contributory  negligence. 
CJoNTRiBuroRY  Neolioencb  Is  No  Defense  to  injuries  which  resalt  from 

gross  negligence. 
New  Trial— Verdict  Against  Evidence. — That  a  verdict  is  palpably 

against  the  evidence  is  good  ground  for  a  new  trial. 

O.  p.  Harrison  and  R.  F,  Ligon,  Jr,,  for  the  appellant. 

A.  and  R.  B.  Barnes^  W,  J,  Samfordy  and  /.  M.  Chiltonf  for 
the  appellee. 

195  Stone,  C.  J.  The  plaintiff,  George  Mutch,  was  a  resi- 
dent of  Opelika.  His  son,  James  Mutch,  was  nine  and  a  half 
years  old,  well  grown  and  developed  for  his  age,  and  in  intel- 
ligence and  brightness  was  above  the  average  of  boys  of  his 
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age.  He  went  at  large,  without  being  attended  by  a  nurse  or 
protector,  and  was  attending  school. 

The  Western  Railway  of  Alabama  runs  through  Opelika, 
and  has  a  station  and  depot  in  that  city  or  town.  There  was 
an  ordinance  in  force  in  Opelika  which  made  it  unlawful  to 
run  a  train  of  cars  within  the  corporate  limits  at  a  higher 
rate  of  speed  than  four  miles  an  hour,  and  imposing  a  pen- 
alty for  its  violation.  A  freight  train  of  tlie  railroad  waa 
coming  into  Opelika  on  an  afternoon  in  March,  1889.  It  had 
box-cars,  and  attached  to  the  side  of  one  of  them  was  a  lad- 
der, placed  there  to  enable  brakemen  to  reach  the  top  of  tha 
cap.  The  little  boy,  James,  having  placed  himself  at  the- 
side  of  the  track,  attempted  to  seize  the  ladder  as  it  passed 
him,  that  he  might  climb  up  on  it,  and  thus  enjoy  a  ride. 
He  did  succeed  in  catching  a  round  of  the  ladder,  but,  ia 
attempting  to  ascend,  he  missed  his  footing,  fell  under  the 
train,  and  was  so  injured  and  crushed  that  he  died  of  the 
wounds.  Up  to  this  point  there  is  no  conflict  or  uncertainty 
in  the  testimony. 

Tlie  present  suit  was  brought  against  the  railroad,  and 
seeks  to  recover  damages  from  it  for  this  alleged  negligent 
killing  of  plaintiff's  intestate.  The  negligence  charged — and 
there  is  no  other  pretended  or  attempted  to  be  shown — is^ 
that  the  train  was  being  moved  at  a  greater  rate  of  speed 
than  four  miles  an  hour.  Some  of  plaintiff's  witnesses  testi- 
fied that  it  was  moving  at  the  rate  of  six  or  seven  miles  an 
hour.  On  the  other  hand  defendant's  witnesses  placed  the 
speed,  some  as  low  as  three,  and  none  above  four,  miles  an 
hour.  This  was  not  the  first  time  intestate  had  attempted 
***  to  spring  on  moving  trains,  and  he  had  been  more  than 
once  cautioned  against  such  attempts. 

Assuming  that  the  speed  of  the  train  was  in  excess  of  four 
miles  an  hour,  was  there  a  causal  connection  between  such 
breach  of  duty  on  the  part  of  the  railroad  company  and  the- 
injury  done  to  plaintiff's  intestate? 

Persons  who  perpetrate  torts  are,  as  a  rule,  responsible,  and 
only  responsible  for  the  proximate  consequences  of  the  wrongs 
they  commit.  In  other  words,  unless  the  tort  be  the  proxi- 
mate cause  of  the  injury  complained  of,  there  is  no  legal 
accountability.  In  that  able  and  valuable  work,  16  Am.  & 
Eng.  Ency.  of  Law,  436,  is  this  language:  "A  proximate 
cause  may  be  defined  as  that  cause  which  is  a  natural  and 
continuous  sequence,  unbroken  by  any  eflBcient,  intervening.; 
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cause  producing  the  result  complained  of,  and  without  which 
that  result  would  not  have  occurred.  And  it  is  laid  down  ia 
many  cases  and  by  leading  text-writers  that  in  order  to  war- 
rant a  finding  that  negligence  or  an  act  not  amounting  to 
wanton  wrong  is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and  probable  conse- 
<iuence  of  the  negligence  or  wrongful  act,  and  that  it  was  such 
as  might  or  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances."  On  page  431  of  the  same  volume 
it  is  said:  "To  constitute  actionable  negligence,  there  must 
be  not  only  causal  connection  between  the  negligence  com- 
plained of  and  the  injury  suffered,  but  the  connection  must 
be  by  a  natural  and  unbroken  sequence — without  intervening, 
efficient  causes — so  that  but  for  the  negligence  of  the  defend- 
ant the  injury  would  not  have  occurred;  it  must  not  only  be 
a  cause,  but  it  must  be  the  proximate;  that  is,  the  direct  and 
immediate,  efficient  cause  of  the  injury." 

That  philosophic  law-writer,  Dr.  Wharton  (Law  of  Negli- 
gence, sec.  75),  expresses  the  principle  as  follows:  "If  the 
consequence  flows  from  any  particular  negligence,  according 
to  ordinary  natural  sequence,  without  the  intervention  of  any 
human  agency,  then  such  sequence,  whether  foreseen  as 
probable  or  unforeseen,  is  imputable  to  the  negligence." 
Quoting  from  Ch.  B.  Pollock  with  apparent  approval,  he  in 
section  78  says:  "I  entertain  considerable  doubt  whether  a 
person  who  has  been  guilty  of  negligence  is  responsible  for 
all  the  consequences  which  may  under  any  circumstances 
arise,  and  in  respect  of  mischief  which  could  by  no  possi- 
bility have  been  foreseen,  and  which  no  reasonable  person 
would  have  anticipated.  I  am  inclined  to  consider  the  rule 
of  law  to  be  this:  that  a  person  is  expected  to  anticipate  and 
guard  **''  against  all  reasonable  consequences,  but  that  he  is 
not  by  the  law  of  England  expected  to  anticipate  and  guard 
against  that  which  no  reasonable  man  would  expect  to  occur." 
In  the  same  section  he  quotes  approvingly  the  following  lan- 
guage from  Lord  Campbell:  "If  the  wrong  and  the  legal 
•damage  are  not  known  by  common  experience  to  be  usually 
in  sequence,  and  the  damage  does  not,  according  to  the  ordi- 
nary course  of  events,  follow  from  the  wrong,  the  wrong  and 
the  damage  are  not  sufficiently  conjoined  or  concatenated,  as 
•cause  and  effect,  to  support  an  action." 

In  Shearman  and  Redfield's  Law  of  Negligence,  section  26, 
thb  principle  is  thus  stated:  "  The  proximate  cause  of  an  event 
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must  be  understood  to  be  that  which,  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would  not  have  occurred.'^ 

The  authorities  from  which  we  have  quoted  are  everywhere^ 
regarded  as  standard.  What  they  assert  is  but  the  conden- 
sation of  the  utterances  of  a  very  great  number  of  the  highest 
judicial  tribunals,  wherever  the  principles  of  the  common  law 
prevail:  See  16  Am.  &  Eng.  Ency.  of  Law,  428,  429;  Mil-^ 
toaukee  etc.  Ry.  Co.  v.  Kellogg,  94  U.  S.  469;  Herring  y.  Skaggs^ 
62  Ala.  180;  34  Am.  Rep.  4;  Daughtry  y.  American  U.  Tel.  Co.,. 
75  Ala.  168;  51  Am.  Rep.  435. 

Lynch  v.  Nurdin,  1  Q.  B.,  N.  S.,  29  (41  Eng.  Com.  Law 
Rep.  422),  is  the  strongest  of  the  cases  relied  on  in  support 
of  the  present  action.  The  injury  in  that  case  occurred  in  a. 
city.  The  head  note  contains  a  summation  of  the  facts  as 
follows:  "Defendant  (a  cartman)  negligently  left  his  horse 
and  cart  unattended  in  the  street.  Plaintiff,  a  child  seven, 
years  old,  got  upon  the  cart  in  play;  another  child  incautiously 
led  the  horse  on;  and  plaintiff  was  thereby  thrown  down  and 
hurt."  It  was  held  that  the  action  was  maintainable  for  the- 
recovery  of  damages,  "and  that  it  was  properly  left  to  the- 
jury,  whether  defendant's  conduct  was  negligent,  and  thfr 
negligence  caused  the  injury."  In  delivering  his  opinion 
Lord  Denman  used  the  following  language:  "If  I  am  guilty 
of  negligence  in  leaving  any  thing  dangerous  in  a  place  where- 
I  know  it  to  be  extremely  probable  that  some  other  person 
will  unjustifiably  set  it  in  motion  to  the  injury  of  the  thirds 
and  if  that  injury  should  be  so  brought  about,  I  presume  that 
the  sufferer  might  have   redress  by  action  against  both,  or 

either  of  the  two,  but  unquestionably  against  the  first 

Can  the  plaintiff,  then,  consistently  with  the  authorities, 
maintain  his  action,  having  been  at  least  equally  in  faults 

*'  The  answer  is,  that  supposing  ***  that  fact  ascertained  by 
the  jury,  but  to  this  extent,  that  he  merely  indulged  the- 
natural  instinct  of  a  child,  in  amusing  himself  with  the  empty 
cart  and  deserted  horse,  then  we  think  that  the  defendant 
cannot  Le  permitted  to  avail  himself  of  that  fact.  The  most 
blamable  carelessness  of  his  servant  having  tempted 'the^ 
child,  he  ought  not  to  reproach  the  child  with  yielding  to  that 
temptation." 

Reading  the  case  of  Lynch  y.  Nurdin,  1  Q.  B.,  N.  S.,  29,  in 
the  light  shed  upon  it  by  Lord  Denman's  reasoning,  no  one^ 
can  fail  to  note  the  marked  difference  between  that  case  and 
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the  one  we  have  in  hand.  The  argument  by  which  the 
learned  Lord  Chief  Justice  supported  the  judgment  he  an- 
nounced has  no  application  to  the  present  one.  That  case 
was  manifestly  decided  on  the  well-recognized  principle,  that 
if  one  leave  dangerous  machinery,  or  any  other  thing  of  simi- 
lar nature,  unattended  in  an  exposed  place,  and  another  be 
injured  thereby,  an  action  on  the  case  may  be  maintained  for 
such  injury,  unless  plaintiff  was  guilty  of  contributory  negli- 
gence: Clark  V.  Chambers,  3  Q.  B.  Div.  327;  Kunz  v.  City  of 
Troy,  104  N.  Y.  344;  58  Am.  Rep.  508;  Stout  v.  Sioux  City  etc, 
R.  R.  Co.,  2  Dill.  294;  Beach  on  Contributory  Negligence, 
sees.  140,  206.  Infants  of  tender  years,  and  wanting  in  dis- 
cretion, are  not  amenable  to  the  disabling  effects  of  contribu- 
tory negligence.  In  the  opinion  of  the  court  in  the  case  of 
Lynch  V.  Nurdin,  1  Q.  B.,  N.  S.,  29,  the  causal  connection  be- 
tween the  negligence  and  The  injury  was  so  direct  and  patent, 
that  the  driver,  exercising  ordinary  care  and  prudence,  should 
have  anticipated  and  guarded  against  it.  The  implication 
from  Lord  Den  man's  language  is  very  strong  that  he  regarded 
the  cartman's  conduct  as  grossly  negligent.  Contributory 
negligence  is  no  defense  to  injuries  which  result  from  gross 
negligence.  But,  the  principle  declared  in  Lynch  v.  Nurdin^ 
was,  if  not  materially  shaken,  at  least  shown  to  be  inappli- 
cable to  a  case  like  the  present  one,  in  the  two  later  cases  of 
Hughes  v.  Macjie,  2  Hurl.  &  C.  744,  and  Mangan  v.  Atterton^ 
L.  R.  1  Ex.  239.  See,  also,  McAlpin  v.  Powell,  70  N.  Y.  126; 
26  Am.  Rep.  555;  Wendell  v.  New  York  Cent.  etc.  R.  R.  Co.,  91 
N.  Y.  420;  St.  Louis  etc.  R.  R.  Co.  v.  Bell,  81  111.  76;  25  Am. 
Rep.  269. 

The  case  of  Messenger  v.  Dennie,  137  Mass.  197,  50  Am. 
Rep.  295,  is  a  strong  authority  against  the  right  to  maintain 
the  present  action. 

Another  case  relied  on  in  support  of  the  present  action  is 
Railroad  Co.  v.  Gladmon,  15  Wall.  401.  Tliat  case  is  wholly 
unlike  the  present  one,  and  rests  on  a  different  principle.  The 
negligence  of  defendant's  agent  was  manifest,  and  the  injury 
was  the  natural  consequence  of  the  negligence.  Had  the 
driver  been  looking  ahead  as  he  sliould  ***  have  been,  he 
would  have  seen  the  child's  danger,  and  could  and  would 
have  stopped  his  car,  before  his  horses  did  the  injury.  The 
causal  connection  in  that  case  was  complete,  because  the 
injury  resulted  so  naturally  from  the  driver's  inattention,  that 
the  law  regards  it  as  the  probable  consequence  of  his  negli- 
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gence.  None  of  the  cases  cited  support  the  contention  of 
appellee. 

The  ordinance  of  Opelika  restricting  the  speed  of  trains 
within  the  corporate  limits  to  four  miles  an  hour  had  one 
purpose,  one  policy.  Opelika  is  a  town  probably  of  four  or 
more  thousand  inhabitants.  The  railroad  antedated  the 
town,  and  caused  its  location  there.  It  runs  centrally  through 
the  business  portions  of  the  place.  In  such  conditions  men 
pursuing  business  avocations,  as  well  as  idlers  and  curiosity 
seekers,  will  congregate  about  the  depot  and  track  of  the  rail- 
road, and  will  be  constantly  crossing,  if  not  standing  on  the 
track.  They  do  both.  Knowing  this  habit  of  men,  most 
towns  located  on  railroads  have  ordinances  requiring  trains 
passing  through  them  to  move  at  a  low  rate  of  speed.  Why? 
Not  because  they  apprehend  that  reckless  persons  will  at- 
tempt to  board  the  train  while  in  motion.  The  wildest  con- 
jecture would  scarcely  take  in  an  adventure  so  fraught  with 
peril.  The  policy  was  to  enable  persons  who  might  be  stand- 
ing on  the  track,  or  whose  business  pursuits  required  them  to 
be  crossing  it  to  get  oflF  the  track  and  thus  escape  the  danger 
of  a  collision.     The  ordinance  had  no  other  aim. 

We  hold  as  matter  of  law  that  there  was  no  proof  whatever 
in  this  case  tending  to  show  a  causal  connection  between  the 
negligence  charged  and  the  injury  suffered.  To  illustrate  our 
views,  let  us  suppose  that  the  negligence  charged  against  the 
railroad  company  had  been  not  the  too  rapid  movement  of 
the  train,  but  some  imperfection,  decay,  or  derangement  of  the 
ascending  ladder  which  caused  plaintiff 's  intestate  to  fall  and 
lose  liis  life.  Would  any  one  contend  the  railroad  company 
would  be  liable  for  such  accident,  and  is  there  a  difference  in 
principle  between  the  case  supposed  and  the  one  we  have  in 
hand?  Charge  No.  21 — the  general  charge  in  favor  of  the 
defendant — ought  to  have  been  given. 

The  great  English  commentator  said  "Law  is  the  perfec- 
tion of  human  reason."  This,  in  a  sense,  is  true.  It  is  the 
expression  of  the  combined  wisdom  of  the  legislative  body. 
It  is  the  creature,  however,  of  human  thought,  and  nothing 
liuman  is  perfect.  Nor  is  it  true  that  legislative  policy  is 
unchanging.  Conditions  change,  and  the  law  which  should 
***  adapt  itself  to  human  wants  must  change  with  them. 
Still,  while  the  law  stands  on  the  statute  book,  it  should  be 
obeyed  and  conformed  to  as  a  rule  of  action.  If  we  cut  loose 
from  its  restraints  we  expose  ourselves  to  the  tempests  of 
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human  passion  and  human  prejudice,  and,  like  a  ship  at  sea 
without  rudder  or  compass,  will  surely  be  dashed  on  some  of 
the  many  shoals  which  are  found  all  along  the  voyage  of  life. 

Trial  by  jury  is  a  bulwark  of  American,  as  it  has  long  been 
of  English,  freedom.  It  wisely  divides  the  responsibility  of 
-determinative  adjudication,  of  punitive  administration,  be- 
tween the  judge,  trained  in  the  wisdom  and  intricacies  of  the 
law,  and  twelve  men  chosen  from  the  common  walks  of  non- 
professional life,  chosen  for  their  sound  judgment  and  stern 
impartiality.  The  one  declares  the  rules  of  law  applicable  to 
tlie  issue  or  issues  formed  in  the  light  of  testimony  adduced; 
the  other  weighs  the  testimony,  determines  what  facts  it 
proves,  and,  moulded  by  the  law  as  declared  by  the  court, 
renders  its  verdict. 

In  the  jury-box,  and  under  the  oath  the  jurors  have  sol- 
emnly sworn  on  the  holy  evangelists  of  almighty  God,  there 
is  no  room  for  friendship,  partiality,  or  prejudice;  no  permis- 
sible discrimination  between  friends  and  enemies,  between 
the  rich  and  the  poor,  between  corporations  and  natural  per- 
sons. The  ancients  painted  the  goddess  of  justice  as  blind- 
folded, and  jurors  must  be  blind  to  the  personal  consequences 
of  the  verdicts  they  render.  If  the  testimony  convinces  their 
judgments  of  the  existence  of  certain  facts,  they  must  be 
blind  to  the  consequences  which  result  from  those  facts.  A 
wish  that  it  were  otherwise  furnishes  no  excuse  for  deciding 
iigainst  their  convictions.  Justice  thus  administered  com- 
mands the  approbation  of  heaven  and  earth  alike;  and  a  ver- 
dict thus  rendered  meets  all  the  requirements  of  the  juror's 
oath  in  the  fullest  sense  of  the  word — a  true  expression  of  the 
■convictions  fixed  on  the  minds  of  the  jury  by  the  testimony. 

Independent  of  the  legal  question  considered  above,  and 
which  we  have  declared  to  be  determinative  of  this  case,  the 
verdict  of  the  jury  was  so  palpably  against  the  evidence  that 
£  new  trial  ought  to  have  been  granted  on  that  account. 

Reversed  and  remanded. 

In  Gladsden  and  Attalla  Union  By.  Co.  v.  Causler,  97  Ala.  235,  it  appeared 
from  the  eviflence  that  Causler  was  in  the  habit  of  riding  on  a  dummy  train 
and  of  alighting  from  it  at  a  certain  crossing.  Those  in  charge  of  the  train 
had  notice  of  his  intention  to  alight  at  that  place,  but  the  train  was  driven 
pust  the  crossing  without  stopping,  and  was  brought  to  a  full  stop  at  the 
next  crossing,  only  a  sliort  distance  away.  Nothing  was  said  of  an  inten- 
tion of  backing  the  train  to  the  crossing  where  Causler  was  in  the  habit  of 
alighting,  and  he  had  on  previous  occasions  left  the  train  at  the  crossing 
vliere  it  was  then  stopped.     On  this  occasion  he  had  been  riding  ou  the 
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platform  of  one  of  the  cars  in  violation  of  a  rule  of  the  railroad  company. 
He  was  a  cripple,  and  after  stepping  from  the  train  where  it  was  then  stopped^ 
and  while  in  the  act  of  reaching  back  to  the  platform  for  his  crutches,  the 
train,  without  warning  or  signal,  was  moved  backward,  knocking  him  down» 
and  inflicting  the  injury  for  which  suit  was  brought.  It  was  claimed  ou  the 
part  of  the  company  that  the  fact  that  he  was  riding  on  the  car  platform  im- 
mediately before  he  wm  injured  was  the  proximate  cause  of  his  injury,  but 
the  supreme  court,  in  disposing  of  this  branch  of  the  case,  said:  "We  do 
not  think  the  fact  that  Causler,  the  plaintiff,  had  been  riding  on  the  plat- 
form of  the  car  should  exert  any  influence  in  the  consideration  of  this  case, 
for  several  reasons:  1.  He  had  left  the  platform,  and  was  standing  on  thfr 
ground,  when  the  train  was  backed  which  caused  the  injury.  The  injury 
was  not  at  all  dependent  on  the  place  from  which  he  had  come;  2.  ^Ithougb 
his  being  on  the  platform  was  one  cf  the  attending  conditions,  without  which 
he  probably  would  not  have  been  able  to  leave  the  train  during  its  very  short 
stop,  yet  there  was  no  causal  connection,  as  the  law  defines  that  term,  be- 
tween his  violation  of  the  company's  rule  in  so  riding  and  the  injury  inflicted 
upon  him.  We  have  recently  considered  this  question  so  fully  that  we  need 
not  repeat  the  argument  or  reproduce  the  authorities:  Western  Eailvoay  of 
Ahbama  v.  Mutch,  97  Ala,  194;  38  Am.  St.  Rep.  179;  Beach  on  Contributory 
Negligence,  sees.  33,  34." 

Negligence — Proximate  and  Kemote  Causb.— This  question  is  thor- 
oughly treated  in  the  monographic  note  to  Oilaon  v.  Delaware  etc.  Canal  Co.^ 
36  Am.  St.  Rep.  807-861. 

Negligence — Pkoximate  Cause— Violation  of  Ordinance. — When  neg- 
ligence in  the  breach  of  a  city  ordinance  does  not  cause  or  contribute  to 
cause  the  injury  complained  of,  no  action  will  lie  for  such  breach:  Oibson  v. 
Leonard,  143  IlL  182;  36  Am.  St.  Rep.  376,  and  note. 

CONTRIBOTORY  NEGLIGENCE  ON  THE  PaRT  OF  THE   PLAINTIFF  CaN   NeVER 

Be  Set  Up  as  an  excuse  for  wanton  and  willful  negligence  on  the  part  of  th» 
defendant:  Lake  Shore  etc.  Ry.  Co.  v.  Bodemer,  139  111.  596;  32  Am.  St.  Rep. 
218;  Brannen  v.  Kokomo  etc.  Oravel  Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep» 
411,  and  note.  See,  also,  the  note  to  Harris  v.  Township  of  Clinton,  8  Am» 
St.  Rep.  850,  and  Kelly  v.  Inhabitants  etc.,  9  Am.  St.  Rep.  733. 

Negligence— Contributory. — Infants,  When  Responsible  for:  Kehler 
V.  Schwenk,  144  Pa.  St.  348;  27  Am.  St.  Rep.  633,  and  note,  and  Oregon  Ry. 
etc.  Co.  V.  Eijley,  2  Wash.  409;  26  Am.  St.  Rep.  860,  and  note  with  the 
cases  collected. 

New  Trial — Verdict  Against  Weight  of  Evidence.— A  new  trial  should 
be  granted  where  tlie  verdict  is  against  the  weight  of  evidence  and  mani* 
festly  wrong:  New  Orleans  etc.  R.  R.  Co.  v.  Statham,  42  Miss.  607;  97  Am. 
Dec.  478,  and  note;  Pursley  v.  Hayes,  22  Iowa,  1;  92  A^m.  Dec.  350;  Crossley- 
v.  O'Brien,  24  Ind.  325;  87  Am.  Dec.  329;  Woodward  v.  James,  3  Strob. 
552;  51  Am.  Dec.  649,  and  note;  Hall  v.  Page,  4  Ga.  428;  48  Am.  Dec.  235; 
Kinne  v.  Kinne,  9  Conn.  102;  21  Am.  Dec.  732;  Newson  v.  Lycan,  3  J.  J^ 
Marsh.  440;  20  Am.  Dec.  156;  Houston  v.  Gilbtrt,  3  Brev.  63;  5  Am.  Dec. 
542;  Brown  V.  Frost.  2  Bay,  126;  I  Am.  Dec.  633;  Continental  etc.  Ins.  Co.  v. 
Yung,  113  Ind.  159;  3  Am.  St.  Rep.  630.  See  the  extended  note  to  Rdiert' 
ton  ▼.  Dodge,  81  Am.  Dec.  268. 
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Allen  v,  Buchanan. 

[97  Alabama,  899.] 

JuBiSDicnoN— Suits  Affecting  Propeety  in  Another  State.— Suit  in. 
equity  may  be  maintained,  and  remedies  granted  which  effect  and 
operate  upon  the  person  of  defendant,  and  not  upon  the  subject  matter 
when  it  is  situated  in  another  state  or  country,  but  the  parties  are 
within  the  jurisdiction  of  the  court,  although  such  subject  matter  is^ 
referred  to  in  the  decree,  and  the  defendant  is  ordered  to  do,  or  to  re- 
frain from  doing,  certain  acts  towards  it,  and  it  is  thus  ultimately  but- 
indirectly  effected  by  the  relief  granted. 

I!xemptions— Injunction  to  Protect  Property  in  Another  State. — If 
a  creditor  and  debtor  are  citizens  of,  and  residents  in,  the  same  state, 
and  the  creditor  institutes  an  action  by  attachment  and  garnishee  pro- 
ceedings in  another  state  to  reach  property  or  credits  due  the  debtor 
there,  and  exempt  from  legal  process  in  the  state  where  the  parties  are- 
domiciled,  such  creditor  may  be  enjoined  from  further  prosecuting  hia< 
action  in  the  other  state. 

Lane  and  White,  for  the  appellants. 

Noble  Smithaon,  for  the  appellee. 

»»»  McClellan,  J.  The  bill  in  this  case  is  filed  byW.  R. 
Buchanan,  who  is  a  resident  citizen  of  Alabama,  against 
Claude  A.  Allen,  William  Redd,  and  H.  Lee  Brown,  who  are 
also  resident  citizens  of  this  state,  doing  business  as  partners 
under  the  firm  name  of  Allen,  Redd  &  Co.,  and  against  The 
Traders'  Insurance  Company  of  New  Orleans,  which  is  alleged 
to  be  a  citizen  of  the  state  of  Louisiana.  Its  purpose  is  to  re- 
strain the  prosecution  of  a  suit  by  said  Allen,  Redd  &  Co,,  in 
a  civil  court  of  the  parish  of  Orleans,  in  the  state  of  Louisi- 
ana, against  the  complainant,  the  object  of  which  is  to  collect 
from  said  insurance  company  certain  six  hundred  dollars, 
which  said  company  owes  complainant;  the  company  being 
also  before  that  court  by  process  analogous  to  a  summons  in 
garnishment  under  our  laws.  The  abstract  equity  of  the 
present  bill  is  rested  on  the  fact  that  the  fund  thus  sought  to- 
be  subjected  to  the  debt  of  Allen,  Redd  &  Co.,  is  exempted  to- 
the  complainant  under  the  laws  of  Alabama,  where  all  the 
parties  iji  interest  reside,  ***  and  is  so  claimed  in  the  bill; 
and  it  is  moreover  averred  that  prior  to  the  institution  of  the 
proceeding  in  Louisiana,  Allen,  Redd  &  Co.  sued  Buchanan 
on  the  same  cause  of  action  in  this  state,  and  summoned  said 
insurance  company  to  answer  whether  and  in  what  sura  it 
was  indebted  to  the  defendant  in  that  action,  that  the  garni- 
shee appeared  and  answered  indebtedness  in  the  sum  of  six. 
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hundred  dollars;  that  thereupon  the  defendant  claimed  the 
eame  as  exempted  to  him,  and  that  plaintiff  having  failed  to 
contest  said  claim  of  exemption,  the  Birmingham  city  courtf 
an  which  the  case  was  pending,  "adjudged  that  complainant 
VfixB  entitled  to  the  amount  so  due  as  exempt,  and  discharged 
the  same  from  said  garnishment."  This  is  the  fund  which  is 
now  involved  in  the  proceeding  in  Louisiana. 

It  cannot  be  doubted  that  on  the  averments  of  the  bill  the 
complainant  is  legally  and  equitably  entitled  to  the  fund. 
Under  the  laws  of  Alabama  he  has  the  same  right  to  demand 
and  receive  the  sum  due  him  from  the  insurance  company,  as 
against  Allen,  Redd  &  Co.,  as  if  they  had  no  claim  whatever 
against  him.  Nor  is  it  material  what  effect,  or  whether  any 
«ffect,  is  accorded  to  the  judgment  of  the  city  court  of  Bir- 
mingham, discharging  the  garnishee  and  holding  this  money 
to  be  exempted  to  Buchanan,  the  defendant  in  that  suit,  and 
the  complainant  here.  If  there  had  been  no  previous  suit  in- 
volving the  question  of  exemption,  and  no  attempt  to  adjudi- 
cate that  question  in  the  courts  of  Alabama,  the  complainant} 
on  the  facts  he  avers,  would  be,  and  is  still,  entitled  under  our 
laws  to  this  fund  over  any  claim  Allen,  Redd  &  Co.  can  have 
to  it  if  the  averments  of  the  bill  as  to  complainant's  not  hav- 
ing waived  his  exemptions  against  their  debt  be  true.  And 
the  case  may  in  this  respect  stand,  on  the  averments  of  the 
bill,  on  the  claim  of  exemptions  therein  brought  forward 
tvholly  regardless  of  whether  any  previoiis  claim  had  been 
advanced  and  adjudged  in  favor  of  complainant  or  not:  ZeL 
nicker  v.  Brigham,  74  Ala.  598. 

Complainant's  right  to  this  money  exists,  however,  only  by 
force  of  the  local  law  of  Alabama,  which  has  no  extraterri- 
torial operation,  and  which  will  not  be  enforced  in  courts  of 
Louisiana.  But  the  fact  that  this  legal  right  of  his  cannot  be 
asserted  in  the  courts  of  that  state,  since  one  jurisdiction  does 
not  enforce  the  exemption  statutes  of  another,  so  far  from 
militating  against  the  equity  of  this  bill,  is  essentially  the 
basis  of  its  equity.  It  can  make  no  difference  as  respects  the 
abstract  rights  of  these  parties  ***  in  and  under  the  law  of 
Alabama,  whether  they  are  cognizable  by  foreign  courts  or 
not.  Whether  so  or  not  they  are  the  same  here,  and  the  par- 
ties are  the  more  entitled  to  have  them  declared  and  effectu- 
ated here,  so  far  as  our  courts  are  capable  of  declaring  and 
effectuating  them,  because  they  cannot  be  asserted  in  the  for- 
eign court  which  is  undertaking  to  deal  with  the  subject  mat- 
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ter  through  its  judgments  inter  partes  regardless  of  the  rights 
of  the  parties  under  the  law.  In  other  words,  the  complain- 
ant has  a  right  to  this  money,  which  though  it  is  a  legal  right, 
he  cannot  assert  in  the  forum  where  the  respondents  are  seek- 
ing to  foreclose  it,  and  where  it  will  be  foreclosed  unless  h& 
can  invoke  the  powers  of  tlie  chancery  court  to  restrain  their 
efforts  to  that  end.  This  being  his  only  remedy  to  effectuate 
his  legal  rights,  the  demurrers  to  the  bill  which  go  upon  tho 
ground  that  complainant  has  an  adequate  remedy  at  law 
were  properly  overruled. 

'  The  main  question  presented  on  this  appeal,  however,  is  as 
to  the  power  of  the  court  of  chancery  of  one  state,  having 
jurisdiction  of  the  parties,  to* grant  relief  inier  partes  in  re- 
spect of  a  matter  which  is  situated  beyond  the  territorial 
jurisdiction  of  the  court,  in  another  state  or  country.  The 
authorities  overwhelmingly  support  such  jurisdiction.  Mr. 
Pomeroy  upon  this  subject  says:  "  Where  the  subject  matter 
is  situated  within  another  state  or  country,  but  the  parties 
within  the  jurisdiction  of  the  court,  any  suit  may  be  main- 
tained and  remedy  granted  which  directly  effect  and  operate 
upon  the  person  of  the  defendant  and  not  upon  the  subject 
matter,  although  the  subject  matter  is  referred  to  in  the  de- 
cree, and  the  defendant  is  ordered  to  do,  or  to  refrain  from  doing, 
certain  acts  toward  it,  and  it  is  thus  ultimately  but  indirectly 
effected  by  the  relief  granted.  As  examples  of  this  rule,  suits 
for  the  specific  performance  of  contracts,  for  the  enforcement 
of  express  or  implied  trusts,  for  relief  on  the  ground  of  fraud, 
actual  or  constructive,  for  the  final  accounting  and  settlement 
of  a  partnership  and  the  like,  may  be  brought  in  any  state 
where  jurisdiction  of  the  defendant's  person  is  obtained,  al- 
though the  land  or  other  subject  matter  is  situated  in  another 
state  or  even  in  a  foreign  country":  3  Pomeroy 's  Equity  Juris- 
prudence, sec.  1318.  And  Judge  Story  says:  "In  general,  the 
fact  that  the  property  is  not  within  the  jurisdiction,  consti- 
tutes no  bar  to  a  proceeding  in  the  court  of  equity,  if  the  per- 
son is  within  the  jurisdiction;  for  a  court  of  equity  acts  upon 
the  person;  or  to  use  the  appropriate  phrase,  sequitas  agit  in 
personarn^-:  Story's  Equity  Pleading,  sec.  489.  And  to  like 
effect  are  the  following  adjudged  cases:  Penn  v.  Lord  Balti' 
more,  1  *»*  Ves.  Sr.  444;  Guild  v.  Guild,  16  Ala.  121;  McGee 
V.  Sweeney,  84  Cal.  100;  Montgomery  v.  United  States,  36  Fed. 
Rep.  4;  Davis  v.  Morriss,  76  Va.  21;  Carver  v.  Peck,  131  Mass. 
292;  Bethell  v.  Bethell,  92  Ind.  318;  Baker  v.  Rockabrand,  118 


190  Allen  v.  Buchanan.  [Alabama, 

111.  865;  Johnsony.  Gibson,  116  111.  294;  Poindexter  v.  Burwell^ 
82  Va.  507,  among  many  others  cited  in  note  to  section  1318 
of  Pomeroy's  Equity  Jurisprudence. 

And  BO  long  as  the  relief  sought  may  be  worked  out  directly 
on  the  person  of  the  defendant  and  indirectly  through  his 
person  on  property  in  a  foreign  jurisdiction,  it  is  immaterial 
what  form  the  decree  assumes,  whether  it  is  affirmative  or 
negative  in  its  effect,  whether  it  commands  an  act  to  be  done, 
*s,  for  instance,  the  execution  of  a  conveyance,  or  restrains 
the  doing  of  an  act,  as,  for  instance,  the  alienation  of  property, 
the  institution  or  prosecution  of  suits  in  other  states,  and  the 
like.  Thus  it  is  said  by  Judge  Story,  after  declaring  that 
nothing  can  be  clearer  than  the  proposition  that  the  courts  of 
one  country  cannot  exercise  any  control  of  those  of  another: 
^'But  the  courts  of  one  country  have  no  authority  to  stay  pro- 
ceedings in  the  courts  of  another,  they  have  an  undoubted 
authority  to  control  all  persons  and  things  within  their  terri- 
torial limits.  When,  therefore,  both  parties  to  a  suit  in  a 
foreign  country  are  residents  within  the  territorial  limits  of 
another  country,  the  courts  of  equity  in  the  latter  may  act  in 
personam  upon  these  parties,  and  direct  them  by  injunction  to 
proceed  no  further  in  such  suit.  In  such  case  these  courts 
act  upon  acknowledged  principles  of  public  law  in  regard  to 
jurisdiction.  They  do  not  pretend  to  direct  or  control  the 
foreign  court,  but,  without  regard  to  the  situation  of  the  sub- 
ject matter  of  the  dispute,  they  consider  the  equities  between 
the  parties,  and  decree  in  personam  according  to  those  equi- 
ties; and  enforce  obedience  to  their  decrees  by  process  in  per- 
«ona7?i":  2  Story's  Equity  Jurisprudence,  sec.  899.  And  the 
€ame  doctrine  is  announced  by  Mr.  High,  who  in  conclusion 
says:  "  While,  therefore,  the  court  will  assume  no  control  over 
the  course  of  the  proceedings  in  the  foreign  tribunal,  it  may 
and  will  interfere  to  prevent  those  who  are  amenable  to  its 
own  process  from  instituting  or  carrying  on  suits  in  other 
states  which  will  result  in  injury  and  fraud.  Thus,  where  a 
creditor  and  debtor  are  both  citizens  in,  and  residents  of,  the 
same  state,  and  the  creditor  institutes  an  action  of  attach- 
ment and  garnishee  proceedings  in  another  state  to  reach 
credits  due  the  debtor  there  and  which  would  have  been 
exempt  from  attachment  or  legal  process  under  the  laws  of 
the  state  where  parties  are  domiciled  (which  is  precisely  the 
■case  at  bar)  the  creditor  may  be  enjoined  **'  from  further 
prosecuting  his  action  in  the  foreign  state,  it  being  regarded 
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«8  an  effort  to  evade  the  laws  of  his  domicile":  1  High  on  In- 
junctions, sees.  103-107.  These  texts  are  amply  sustained 
by  the  following  cases,  some  of  which  are  on  all  fours  with 
this  case  in  their  facts,  while  the  others  are  strictly  analogous: 
Keyset  v.  Rice,  47  Md.  203;  28  Am.  Rep.  448;  Snook  v.  Sneizer, 
25  Ohio  St.  516;  Pickett  v.  Ferguson,  45  Ark.  177;  55  Am.  Rep. 
545;  Great  Falls  Mfg.  Co.  v.  Worster,  23  N.  H.  470;  Vermont 
€tc.  R.  R.  Co.  V.  Vermont  Cent.  R.  R.  Co.,  46  Vt.  792;  Dehon 
V.  Foster,  4  Allen,  545;  Proctor  v.  National  Bank,  152  Mass. 
223;  Cunningham  v.  Butler,  142  Mass.  47;  56  Am.  Rep.  657, 
and  notes  663-665;   Wilson  v.  Joseph,  107  Ind.  490. 

Some  decided  cases  maintain  the  contrary  doctrine.  Our 
Attention  has  been  called  to  three  of  these,  namely:  Mead  v. 
Merritt,  2  Paige,  402;  Williams  v.  Ayrault,  31  Barb.  364;  and 
Peck  V.  Jenness,  7  How.  612.  These  cases  appear  to  have  fol- 
lowed the  reasoning  and  judgment  of  Lord  Eldon  in  Kennedy 
V.  Earl  of  Cnssilis,  2  Swanst.  313,  which  has  ceased  to  be 
authority  in  England,  the  power  of  the  chancery  court  to  re- 
strain persons  of  whom  it  has  jurisdiction  from  the  prosecu- 
'  tion  of  suits  in  foreign  cohntries  being  now  recognized  and 
establislied  in  that  country:  1  High  on  Injunctions,  sec.  103. 
Moreover,  what  was  said  by  the  supreme  court  of  the  United 
States  in  Peck  v.  Jenness,  7  How.  612,  was  a  dictum,  inasmuch 
as  the  lack  of  power  in  a  federal  court  to  restrain  parties  in 
the  prosecution  of  suits  in  state  courts,  which  was  the  ques- 
tion considered  and  decided,  results  from,  and  is  properly 
ascribed  in  that  case  to,  the  provisions  of  the  judiciary  act 
of  1793  which  expressly  declares  that  a  writ  of  injunction 
shall  not  be  granted  by  a  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  state. 

The  general  doctrine  invoked  in  this  case — that  the  courts 
of  one  state  may  enjoin  parties  personally  within  their  juris- 
diction from  prosecuting  suits  in  the  courts  of  another  state — 
is  now  fully  recognized  by  the  supreme  court  of  the  United 
States,  and  held  to  be  constitutional:  Cole  v.  Cunningham, 
133  U.  S.  107. 

We  hold  in  accord  with  the  overwhelming  weight  of  au- 
thority, and  with  what  we  regard  as  the  sounder  reasoning, 
that  the  chancery  courts  of  this  state  have  the  power  invoked 
by  the  present  bill,  and  that  the  bill  makes  a  proper  case  for 
its  exercise. 

The  decree  overruling  the  demurrer  is  affirmed. 
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JuRiSDiCTiou.— Surra  Affecting  Property  in  Another  State:  See5e»» 
tenis  V.  Ladao,  140  N.  T.  463;  37  Am.  St.  Rep.  569,  and  note  with  the  cases- 
collected. 

Injunction  to  Restrain  Violation  or  Exemption  Law. — This  qnestioa 
as  discassed  in  the  leading  cases  will  be  found  treated  in  the  extended  note 
to  Mumper  v.  Wilson,  2  Am.  St.  Rep.  242,  and  see  also  Drigga'  Bank  ▼.  2/or» 
vxxxi,  49  Ark.  136;  4  Am.  St.  Rep.  30,  and  note. 


Barlow  v.  Dahm. 

[97  Alabama,  414.] 
Landlord  and  Tenant— Partition  by  Tenant  Based  on  Adverse  Titul 
a  tenant  in  possession  of  land  under  a  lease,  who  acquires  an  outstanding 
title  to  an  undivided  interest  therein  from  a  third  person  cannot  main- 
tain partition  without  having  surrendered  possession  to  the  landlord. 

Faith  and  Ervin,  and  R.  P.  Deshon,  for  the  appellants. 

Chamberlain  and  Richardson,  for  the  appellees. 

***  Haralson,  J.  The  complainants  filed  this  bill  on  tho. 
first  day  of  October,  1890,  against  John  Dahm,  Timothy 
Meaher,  James  K.  and  Augustus  Mealier,  for  the  sale  for  par- 
tition, of  certain  real  estate  described  in  the  bill,  alleging  that 
they  owned  an  undivided  third  interest  therein,  and  the  de- 
fendants the  other  two-thirds,  as  tenants  in  common,  and  that 
it  could  not  be  equitably  divided  in  kind.  Complainants 
claim  to  have  derived  title  to  their  one-third  undivided  inter- 
est in  said  land,  on  the  seventeenth  day  of  May,  1890,  by 
deed  of  conveyance  from  one  Glennon  and  his  wife. 

The  defendants  answering  the  bill,  claim  that  they,  and 
those  from  whom  they  claim,  have  been  in  the  open,  notori- 
ous, and  continuous  adverse  possession  of  said  land,  ever 
since  1847,  claiming  it  as  their  own,  and  exercising  acts  of 
ownership  over  it;  that  the  complainants  knew  that  defend- 
ants were  in  the  adverse  possession  of  said  land,  claiming  it 
as  their  own  property,  when  they  received  said  deed  to  an 
undivided  third  of  it,  from  said  Glennon  and  wife;  that  com- 
plainants were  tenants  of  defendants,  under  a  written  lease, 
and  have  been  paying  their  rents  therefor,  and  they  have 
never  repudiated  said  tenancy,  nor  claimed  as  their  own  any 
portion  of  said  land,  but  occupy  the  whole  of  it  as  tenants  of 
defendants,  and  not  otherwise,  and  have  never  surrendered, 
or  offered  to  surrender,  the  possession  of  said  property  to 
defendants. 


Nov.  1892.]  Barlow  v.  Dahm.  193 

The  proof  shows  that  the  complainants,  Barlow  &  Co., 
rented  and  went  into  the  possession  of  the  whole  of  this  land 
from  defendants,  or  those  under  whom  they  claim,  on  the  first 
day  of  August,  1883,  by  a  written  lease  of  that  date,  for  the 
term  of  five  years,  from  that  date,  to  the  1st  of  August,  1888, 
at  the  annual  renting,  of  one  hundred  and  fifty  dollars,  pay- 
able quarterly,  with  the  privilege  of  renewal  of  the  lease  for 
five  years  more,  at  the  same  rental,  and  that  on  the  first  day 
of  August,  1888,  according  to  the  terms  of  said  lease,  com- 
plainants accepted  a  written  renewal  of  said  lease,  on  tha 
same  terms  as  before,  for  another  period  of  five  years,  expir- 
ing on  the  first  day  of  August,  1893,  and  had  paid  their  rents 
up  to  the  1st  of  October,  1890,  the  end  of  the  last  quarter^ 
and  were  in  possession  of  the  property. 

After  this  bill  was  filed,  these  defendants  commenced  eject- 
ment in  the  circuit  court  of  Mobile  county,  against  these  com- 
plainants, Barlow  &  Co.,  to  recover  the  possession  ***  of  said 
land,  which  they  then  occupied  under  said  lease  from  defend- 
ants— the  contention  being,  on  their  part,  that  because  com- 
plainants claimed  to  have  purchased  a  part  of  the  leasehold 
from  a  third  person,  during  the  continuance  of  their  lease 
from  defendants,  in  hostility,  as  defendants  claimed,  to  their 
title,  and  had  filed  this  bill  while  thus  in  possession,  asking 
a  sale  of  the  property  for  partition  between  themselves  and 
defendants,  as  tenants  in  common,  they  thereby  repudiated 
and  forfeited  their  lease,  and  defendants  were  entitled  to  re- 
cover the  possession  of  the  land.  In  that  case,  the  defend- 
ants, complainants  here,  did  not  question  the  title  to  the 
plaintiffs — these  defendants — to  two-thirds  of  the  land,  but 
claimed  that  they  had  leased  only  two-thirds  interest  in  it 
from  the  Meahers,  from  whom  tliese  defendants  derive  title, 
and  that  they  had  acquired  the  interest  of  the  other  cotenant 
of  the  Meahers.  The  case  was  decided  in  the  circuit  court 
against  these  defendants.  On  an  appeal  to  this  court,  wo 
held  that  these  facts  did  not  constitute  a  forfeiture  of  the 
lease,  and  that  the  payment  and  reception  of  the  rent  up  to 
November  1,  October  1,  1890,  was  a  recognition  of  the  lease 
and  an  admission  of  an  existing  tenancy,  which  precluded 
defendants  from  insisting,  in  that  action,  upon  a  forfeiture  of 
the  lease:    Dahm  v.  Barlow,  93  Ala.  120. 

Without  going  into  the  details  of  this  case,  and  a  discus- 
sion of  the  several  assignments  of  error,  we  confine  consider- 
ation of  the  cause  to  a  single  principle,  which  is  decisive  of 
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it,  consistently  with  what  we  held  in  Dahm  v.  Barlow,  93  Ala. 
120. 

The  only  ground  upon  which  complainants  seek  to  main- 
tain this  bill  is,  that  on  the  17th  of  May,  1890,  during  the 
existence  of  their  lease  from  defendants,  and  their  possession 
under  it,  they  acquired  by  purchase  from  a  third  person  an 
undivided  third  interest  in  the  land.  Admitting  that  defend- 
ants own  two-thirds  of  it,  and  asserting  their  own  claim  to  a 
third  interest  therein,  they  file  this  bill  for  a  sale  of  said  land 
for  partition,  while  still  holding  possession  of  the  entire  prem- 
ises under  their  lease  from  the  Meahers,  without  having  sur- 
rendered the  possession  to  their  landlords.  This,  as  tenants, 
they  are  not  permitted  to  do.  "The  landlord  can  only  be 
required  to  litigate  title  with  his  tenant,  upon  the  vantage 
ground  of  possession":  Houston  v.  Farris,  71  Ala.  570;  Cold' 
well  v.  Smith,  77  Ala.  157;  Norwood  v.  Kirby,  70  Ala.  397. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed.  

Landlord  and  Tenant— Estoppel. — A  tenant  cannot  be  heard  to  deny 
the  title  of  his  landlord,  nor  can  he  rid  himself  of  such  relation  without  a 
complete  surrender  of  the  possession  of  the  land:  Spi-ings  v.  Schenck,  99 
N.  C.  551;  6  Am.  St.  Rep.  552,  and  note.  One  entering  under  another  as  a 
tenant  is  estopped  from  disputina;  the  latter's  title  while  the  possession  con- 
tinues: Jackson  v.  Miller,  6  Wend.  228;  21  Am.  Dec.  316.  A  tenant  must 
deliver  up  possession  to  the  landlord  before  he  can  assert  an  outstanding 
title,  or  one  purchased  by  him:  Blake  v.  Hotve,  1  Aikens,  306;  15  Am.  Dec. 
681;  Brown  v.  Keller,  32  111.  151;  83  Am.  Dec.  258,  and  note;  Bailey  v.  Kil- 
bi:rn,  10  Met.  176;  43  Am.  Dec.  423,  and  note.  See  the  notes  to  Camley  y. 
Stanfield,  60  Am.  Dec.  222;  JacKson  v.  Davis,  15  Am.  Dec.  460;  and  Camp  y. 
Camp,  13  Am.  Dec.  68. 


Falls   v.   United   States   Savings,   Loan,  and 
Building  Company. 

[97  Alabama,  417.1 

Statutes  of  Sister  State,  Proof  Of. — The  statutes  of  another  state 
printed  in  compiled  form  by  authority  of  a  statute  thereof  are  admis- 
sible in  evidence  without  further  proof,  though  published  by  a  private 
person  under  authority  of  such  statute. 

Corporations — Proof  ok  Incorporation. — In  an  action  by  a  foreign  cor- 
poration to  foreclose  a  mortgage  showing  on  its  face  that  the  plaintiff  is 
a  corporation,  proof  of  its  incorporation  is  dispensed  with,  and  error  in 
receiving  in  evidence  a  defective  copy  of  its  charter  of  incorporation  is 
immaterial. 

Corporations — Estoppel  to  Dent  Existence  Op. — In  an  action  by  a  for- 
eign corporation  to  foreclose  a  mortgage  showing  on  its  face  that  it  ia 
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payable  to  a  corporation,  the  mortgagor  is  estopped  from  denying  th« 
corporate  capacity  of  the  mortgagee. 

'dosTRACTS — CoNFLiar  OF  Laws. — The  law  of  the  place  where  the  contract 
is  made  is  a  part  thereof,  and  determines  the  measure  of  right  it  secures 
subject  to  the  limitation  that  no  state  enforces  contracts  entered  into  in 
another  state  or  country,  if  such  enforcement  involves  a  breach  of  legal 
or  moral  right  as  maintained  in  the  law  of  the  forum. 

3'oBEiQN  Corporations — Confliot  of  Laws. — A  corporation  which  per- 
forms corporate  acts  in  a  state  other  than  its  domicile,  and  seeks  to  en* 
force  rights  there,  can  exercise  no  exceptional  rights  and  privileges  which 
are  conferred  by  the  law  of  its  creation  if  such  enforcement  involves  a 
breach  of  the  public  policy  or  statutory  system  of  the  state  where  such 
fights  are  sought  to  be  enforced.  One  state  cannot  confer  rights  and 
authorize  their  exercise  beyond  its  own  boundaries,  unless  they  are  in 
harmony  with  the  general  policy  of  the  state  in  which  the  exercise  is 
attempted. 

FoREiQN  Corporations — Conflict  of  Laws. —The  power  of  a  corporation 
to  act  in  a  foreign  country  or  another  state  depends  upon  the  law  of  the 
country  of  its  creation,  and  on  the  law  of  the  place  where  it  assumes  to 
act.  It  has  only  such  powers  as  were  given  to  it  by  the  authority  which 
created  it,  and  it  cannot  do  any  act  by  virtue  of  those  powers  in  any 
country  or  state  where  the  laws  forbid  it  so  to  act. 

4Statdte3 — Extraterritorial  Operation  of. — The  laws  of  a  state  can 
have  no  force  propria  vigore  outside  of  that  state. 

Corporations— Conflict  of  Laws— Usury. — Though  a  corporation  is  ex- 
pressly authorized  by  its  charter  to  charge  a  certain  rate  of  interest 
upon  its  loans,  it  is  not  permitted  to  charge  the  same  rate  in  a  foreign 
state,  if  that  is  contrary  to  the  usury  laws  there  in  force. 

XJsuRY- CoNFLier  OF  Laws. — A  contract  entered  into  in  Alabama  with  a 
foreign  loan  association,  by  which  the  borrower,  who  does  not  share  in 
the  profits  or  assets  of  the  corporation  and  has  no  voice  in  its  govern- 
ment, agrees  in  effect  to  pay  interest  greatly  in  excess  of  eight  per  cent 
per  annum  is  usurious  in  Alabama,  and  can  be  enforced  there  only  as  to 
the  principal,  although  such  contract  is  not  usurious  under  the  law  of 
the  state  wiiere  such  association  was  created. 

Conflict  of  Laws — Construction  of  Contract. — Though  a  mortgage  given 
by  a  citizen  of  Alabama  to  secure  a  loan  in  a  foreign  loan  association 
Stipulates  that  it  is  made  under  and  with  reference  to  the  laws  of  the 
state  where  such  association  was  created,  yet  if  the  loan  was  negotiated 
and  the  mortgage  executed  in  Alabama,  it  is  an  Alabama  contract  gov- 
erned by  the  iaw  of  that  state. 

Married  Woman's  Contract. — A  mortgage  executed  by  a  wife  with  her 
husband's  assent  as  security  for  a  loan  used  by  her  to  redeem  land  in 
which  she  has  a  right  of  redemption  is  the  contract  of  the  wife,  and  not 
a  loan  to  the  husband. 

Conflict  of  Laws. — Act  of  Bkcoming  Stockholder  in  Foreign  Corpo- 
-     RATION  is  deemed  as  done  in  the  state  where  the  corporation  was  created 
and  has  its  domicile,  and  the  amount  chargeable  as  a  membership  fee  ia 
governed  by  the  laws  of  that  state. 

^SURT — Construction  of  Contract. — In  determining  whether  a  contract 
is  infected  with  usury,  its  substance  and  effect,  not  its  form,  are  mate- 
rial.  The  intent  to  take  or  reserve  more  than  lawful  interest  for  a  loan 
of  money  or  the  forbearance  of  a  debt  must  exist,  and  this  is  deduced 
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from  the  relations  of  the  parties,  their  acts  contemporaneous  with,  or  sub- 
sequent to,  the  contract  and  all  attendant  circumstances.  When  this 
intent  exists  and  such  is  the  substance  and  effect  of  the  contract,  no 
form  or  covering  which  may  be  given  it,  no  device  or  shift  can  sua- 
tain  it. 

Bill  filed  by  the  appellee  to  foreclose  a  mortgage  executed 
by  Mattie  D.  Falls,  a  married  woman,  to  secure  a  note  worded 
as  follows: 

"$10,000.  St.  Paul,  Minn.,  May  10th,  1890. 

"  For  value  received,  after  three  years  from  date,  and  before 
nine  years  from  date,  we  promise  to  pay  to  the  order  of  the 
United  States  Savings,  Loan,  and  Building  Company,  at  the 
office  of  its  treasurer,  St.  Paul,  or  to  its  trustee  in  Minne- 
apolis, Minnesota,  the  sum  of  ten  thousand  dollars,  with 
interest  at  the  rate  of  six  per  cent  per  annum  on  the  sura  of 
ten  thousand  dollars,  payable  monthly.  It  is  understood 
that  this  note  is  given  for  a  loan  obtained  on  two  hundred 
shares  of  stock  of  said  United  States  Savings,  Loan,  and 
Building  Company,  and  if  the  maker  hereof  fails  to  make 
any  monthly  payment  on  said  stock,  or  to  pay  any  install- 
ment of  interest  for  a  period  of  three  months  after  the  same^ 
is  due,  then  the  whole  amount  of  this  note  shall  become  due- 
and  payable,  but  if  the  maker  hereof  shall  pay  all  install- 
ments of  interest  which  become  due  hereon,  and  all  monthly 
payments  and  fines  which  become  due  on  said  stock  until 
said  monthly  payments  shall  have  been  past  due  for  a  period 
of  six  months,  then  upon  the  surrender  of  said  stock  to  said 
company  this  note  shall  be  deemed  to  be  fully  paid  and  can- 
celed. This  note  is  understood  to  be  made  with  reference  to,, 
and  under  the  laws  of,  the  state  of  Minnesota. 

[signed]     Mattie  D.  Falls. 
Harry  J.  Falls." 

The  mortgage  contained  a  provision  similar  to  the  last 
clause  in  such  note,  and  also  provided  that  it  might  be  fore- 
closed, unless  the  interest  on  the  ten  thousand  dollars  was 
paid  monthly,  together  with  all  fines  and  assessments,  and  it 
also  provided  for  two  hundred  dollars  attorney's  fee,  for 
foreclosing  the  mortgage.  The  charter  and  by-laws  of  the 
association  were  made  exhibits  to  the  bill.  Mrs.  Falls  and 
her  husband  answered  jointly  denying  the  existence  of  the 
appellee  as  a  corporation,  or  that  it  could  lawfully  do  busi- 
ness. The  answer  also  alleged  that  the  debt  was  contracted 
by  the  husband,  and   that   the   wife  was  merely  a  surety j. 
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that  defendants  resided  in  Alabama,  the  mortgaged  prop- 
erty was  located  there,  and  that  the  entire  transaction  was 
negotiated,  and  concluded  in  that  state;  that  the  effort  made 
by  the  bill  to  locate  the  transaction  in  Minnesota  was  in- 
tended as  a  device  to  cover  the  usury  in  the  transaction, 
which  usury  constitutes  a  defense.  A  separate  answer  after- 
wards filed  by  Mrs.  Falls,  set  up  the  same  defenses  and 
prayed  that  the  mortgage  be  canceled  as  a  cloud  on  her 
title.  The  whole  transaction  was  negotiated  and  the  mort- 
gage was  executed  in  Alabama,  and  the  mortgaged  property 
wras  located  there,  and  the  money  loaned  was  paid  to  the 
Jiusband  of  Mrs.  Falls.  The  mortgaged  property  had  been 
purchased  by  the  husband  of  Mrs.  Falls  from  one  Reed,  and 
a  mortgage  securing  the  purchase  money  to  Reed  had  been 
transferred  to  one  Letchford.  Falls  conveyed  the  property  to 
Mrs.  Falls,  and  Letchford  afterwards  foreclosed  the  mortgage, 
making  Mr.  and  Mrs.  Falls  parties,  and  purchased  the  prop- 
erty at  foreclosure  sale.  The  money  obtained  by  the  loan 
in  suit  was  used  to  redeem  the  property  from  Letchford,  who 
executed  a  deed  to  Mrs.  Falls. 

R.  H.  Pearson,  and  John  Vary,  for  the  appellant. 

J.  M.  McMaster,  for  the  appellee. 

**»  Stone,  C.  J.  In  the  code  of  1886,  section  2790,  is  this 
language:  "The  proceedings  of  any  legislative  body  purport- 
ing on  the  face  of  the  book  to  be  printed  by  authority  of  the 
government,  state,  or  territory,  are  evidence  without  further 
proof."  A  book  published  in  St.  Paul,  Mitinesota,  in  1879, 
was  offered  in  evidence  to  prove  the  statute  law  of  that  state. 
It  was  objected  to.  The  title  page  of  the  book  has  these 
words:  "The  General  Statutes  of  the  State  of  Minnesota  .  .  . 
prepared  by  George  B.  Young."  Immediately  succeeding  the 
foregoing  statement  is  found  the  following:  "Edited  and  pub- 
lished under  the  authority  of  chapter  67  of  the  laws  of  1878 
arid  chapter  67  of  the  laws  of  1879."  These  statutes  are 
printed  in  full  on  the  second  leaf  of  the  book.  Chapter  67  of 
the  statutes  of  1878  declares  that  "  The  said  statutes  shall  bo 
•compiled  and  published  by  a  commission  consisting  of  George 
B.  Young  and  such  others  as  he  may  associate  with  him, 
tinder  the  supervision  and  direction  of  the  Governor."  Chap- 
ter 67  of  the  statutes  of  1879  provides  that  "The  edition  of 
the  general  statutes  and  other  public  laws  of  this  state  in 
force  at  the  close  of  the  legislative  session  of  eighteen  hundred 
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and  seventy-eight  (1878),  prepared  by  George  B.  Young,  pur- 
suant to  chapter  sixty-seven  (67)  of  the  general  laws  of 
eighteen  hundred  and  seventy-eight  (1878),  shall  be  compe- 
tent evidence  of  the  several  acts  and  resolutions  therein  con- 
tained, in  all  courts  of  this  state,  without  further  proof  or 
authentication."  It  is  difficult  to  conceive  of  language  which, 
would  more  clearly  express  the  fact  that  ***  the  laws  found 
in  said  book  were  printed  by  authority  of  the  state,  than  i» 
here  shown.  Our  statute  does  not  require  that  the  stat& 
shall  be  the  publisher.  That  it  is  done  with  its  authority  is- 
enough:  Clanton  v,  Barnes,  50  Ala.  260;  Bradley  v.  Northern^ 
Bank,  60  Ala,  252.     There  is  nothing  in  this  exception. 

There  is,  if  possible,  less  merit  in  the  objection  to  the  in- 
troduction in  evidence  of  the  Minnesota  compilation  of  stat- 
utes published  in  1891,  so  far  as  those  statutes  can  be- 
considered  in  this  case.  See  the  certificates  in  the  first  of 
the  volume,  made  by  the  secretary  of  state  and  state  librarian,, 
and  see  section  261  of  the  book  itself. 

The  real  transaction  in  this  case  was  a  loan  of  money  by 
a  Minnesota  corporation — the  United  States  Savings,  Loan, 
and  Building  Company — to  Mrs.  Falls.  And  the  negotiation 
and  agreed  contract  were  conducted  and  consummated  ia 
Alabama.  The  corporation  had  a  place  of  business  in  Bir- 
mingham, Alabama,  and  had  an  agent  thereat.  It  had  com- 
plied with  our  constitutional  and  statutory  provisions:  Const.^ 
art.  14,  sec.  4;  Sess.  Acts,  1886,  1887,  102.  This  compliance 
gave  it  a  constitutional  and  legal  right  to  transact  business 
in  Alabama. 

An  objection  was  reserved  to  the  action  of  the  city  court  in 
receiving  in  evidence  what  purports  to  be  a  certified  copy  of 
the  act  and  proceedings  by  which  appellee  was  incorpo- 
rated. The  precise  objection  is,  that  the  authentication  is  not  , 
a  compliance  with  legal  requirements.  We  hold  it  to  be  un- 
necessary to  decide  this  question.  That  the  appellant  executed 
the  note  and  mortgage,  the  collection  of  which  by  foreclosure- 
is  the  purpose  of  this  suit,  is  fully  shown,  and  nowhere  de- 
nied. We  hold  that  the  mortgage  shows  on  its  face  that  the- 
United  States  Savings,  Loan,  and  Building  Company  is  a  cor- 
poration. This  is  shown  in  very  many  of  its  recitals,  and  this- 
dispensed  with  all  proof  of  its  incorporation.  So,  whether  the- 
transcript  was  properly  authenticated  or  not  was  immaterial. 
Mrs.  Falls  had  admitted  complainant's  corporate  character 
by  the  execution  of  the  mortgage:  1  Morawetz  on  Private- 
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Corporations,  sec.  39;  2  Morawetz  on  Private  Corporations, 
592,  774. 

Each  separate  government  or  state  has  its  own  legislative 
system  and  policy;  and,  in  determining  and  enforcing  rights 
which  originate  out  of  our  jurisdiction,  comity  requires  that 
we  shall  admeasure  the  redress  by  the  yardstick  .of  the  place 
where  the  right  accrued.  In  entering  into  contracts,  if  noth- 
ing appear  to  the  contrary,  the  law  of  the  place  silently  be- 
comes a  part  of  the  contract,  and  determines  the  measure  of 
right  it  secures.  This  right  by  comity,  however,  ***  has 
limitations.  No  state  will  enforce  contracts  or  redress  griev- 
ances entered  into,  or  suffered,  in  another  state  or  foreign 
country,  if  the  enforcement  involve  a  breach  of  legal  or 
moral  right  as  maintained  in  the  law  of  the  forum. 

When  a  corporation  of  foreign  creation  not  only  attempts 
to  enforce  rights  before  our  tribunals,  but  goes  farther  and 
actually  performs  corporate  acts  within  our  jurisdiction,  it 
can  claim  and  exercise  no  exceptional  rights  or  privileges 
which  may  have  been  conferred  by  the  law  of  its  creation,  if 
such  enforcement  involves  a  breach  of  our  own  public  policy, 
or  statutory  system.  The  legislature  of  one  state  cannot  con- 
fer rights,  and  authorize  their  exercise  beyond  its  own  boun- 
daries, unless  they  be  in  harmony  with  the  general  policy  of 
the  state  or  country  in  which  the  exercise  is  attempted.  "  The 
power  of  a  corporation  to  act  in  a  foreign  country  depends 
both  upon  the  law  of  the  country  where  it  was  created  and 
on  the  law  of  the  country  where  it  assumes  to  act.  It  has 
only  such  powers  as  were  given  to  it  by  the  authority  which 
created  it.  It  cannot  do  any  act  by  virtue  of  those  powers 
in  any  country  where  the  laws  forbid  it  so  to  act.  It  follows 
that  every  country  may  impose  conditions  and  restrictions 
upon  foreign  corporations  which  transact  business  within  its 
limits":  Story's  Conflict  of  Laws,  8th  ed.,  sec.  106,  note  a. 
In  2  Morawetz  on  Private  Corporations,  section  959,  is  this 
language:  "It  is  a  fundamental  principle  that  the  laws  of 
a  state  can  have  no  binding  force,  propria  vigore^  outside  of 
the  territorial  limits  and  jurisdiction  of  the  state  enacting 
them."  And  in  section  964  the  same  author  says:  "It  has 
been  held  that,  although  a  corporation  be  expressly  authorized 
by  its  charter  to  charge  a  certain  rate  of  interest  upon  its 
loans,  it  will  nevertheless  not  be  permitted  to  charge  the  same 
rate  in  a  foreign  state,  if  that  would  be  contrary  to  the  usury 
laws  there  in  force."     And  in  section  965  this  author  says: 
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*' Foreign  corporations  have  no  right  by  the  law  of  comity  to 
do  acts  within  a  state  which  are  prohibited  by  the  laws  of 
that  state  to  its  own  citizens  or  corporations  engaged  in  a 
similar  business." 

It  is  not  our  intention  to  determine  in  this  case  whether  a 
building  and  loan  association,  incorporated  and  doing  busi- 
ness in  Alabama,  can  contract  for  and  recover  a  greater  rate 
of  interest  than  8  per  cent  per  annum.  See  our  statutory 
system,  commencing  with  section  1553  of  the  code  of  1886. 
What  we  do  decide  is,  that  the  statutes  of  Minnesota  have  no 
binding  force  with  us;  and  any  provision  found  in  them 
which  authorized  a  corporation  of  their  creation  to  contract 
for  and  recover  more  than  8  per  cent  for  the  loan  **'  or  for- 
bearance of  money  is  obnoxious  to  our  statute  enacted  for 
the  prevention  of  usury.  We  hold  further  that  the  contract 
which  gave  rise  to  the  present  suit  is  an  Alabama  contract, 
and  can  only  be  enforced  to  the  extent  our  statutes  permit. 
Any  statute  of  this  state  which  may  be  supposed  to  confer 
on  building  and  loan  associations  the  right  to  charge  more 
than  8  per  cent  interest,  even  if  we  concede  such  statutory 
authority,  must  be  confined  in  its  operation  to  such  corpora- 
tions as  are  chartered  in  Alabama.  It  cannot  be  supposed 
t!iat  our  legislation  had  a  greater  purpose  or  intent  than  this. 

We  have  made  no  accurate  calculation,  and  hence  cannot 
declare  the  precise  rate  of  interest  Mrs.  Falls  would  be  re- 
quired to  pay  if  she  were  to  comply  with  the  letter  of  her  con- 
tract. It  is  greatly  in  excess  of  eight  per  cent  per  annum. 
The  plea  of  usury  is  very  fully  sustained.  With  us,  however, 
usury  is  only  a  partial  defense.  It  extends  only  to  a  denial 
of  all  interest,  when  the  party  contracting  to  receive  usury  is 
the  complainant.  The  rule  in  chancery  is  different  from  that 
which  prevails  at  common  law:  Dawson  v.  Burrus,  73  Ala. 
Ill;    Uhlf elder  v.  Carter,  64  Ala.  527. 

Several  other  defenses  were  urged  in  this  case  which  we 
consider  untenable.  This  was  in  no  sense  a  loan  of  money  to 
the  husband.  The  loan  was  to  Mrs.  Falls,  and  we  think  there 
is  nothing  in  any  of  the  objections  urged  save  the  single  one 
of  usury.     That,  with  us,  is  only  a  partial  defense. 

A  single  feature  of  the  controversy  before  us,  we  think,  must 
be  governed  by  the  laws  of  Minnesota.  The  United  States 
Savings,  Loan,  and  Building  Company  was  incorporated  un- 
der the  laws  of  Minnesota,  and  has  its  business  domicile  in 
that  state.     The  first  step  taken  by  Mrs.  Falls  was  to  consti- 


l^ov.  1892.]      Falls  v.  United  States  etc.  B.  Co.  201 

tute  herself  a  stockholder  in  that  corporation.  This  act  must 
he  considered  as  having  been  performed  in  Minnesota  and  aa 
rgoverned  by  the  laws  of  that  state.  Under  their  system,  cor- 
porations, in  forming,  are  permitted  to  charge  a  graduated 
membership  fee.  In  the  case  before  us  it  amounted  to  $155. 
AVe  hold  that  this  fee,  together  with  the  agreed  attorney's 
•charge  of  $200  for  foreclosing  the  mortgage,  is  collectible. 
The  latter — the  attorney's  fee  of  $200 — is  expressly  provided 
for  in  the  mortgage.  No  question  is  raised  upon  its  reason- 
ableness, and  we  feel  no  hesitancy  in  holding  that  this  item 
"was  properly  allowed  to  complainant. 

Mrs.  Falls  did  not  receive  the  full  $10,000,  the  amount  oi 
the  agreed  loan.  Three  monthly  installments  were  retained, 
4imounting  to  $510.  Also  the  membership  fee,  $155,  was  *** 
■withheld.  The  latter  rightfully,  as  we  think,  and  she  is  en- 
titled to  no  credit  for  that.  What  she  actually  owes  is  $9,490 
plus  $200,  attorney's  fee  for  foreclosing  the  mortgage. 

The  decree  of  the  chancellor  is  reversed  and  a  decree  here 
rendered  that  the  complainant,  instead  of  the  sum  of  $12,638 
recovered  in  the  court  below,  have  and  recover  of  appellant 
^9,490  and  other  $200  attorney's  fee,  with  a  lien,  and  to  be 
■enforced  as  directed  in  the  decree  of  the  chancellor.  Let  the 
costs  of  appeal  be  paid  by  the  appellee. 

Reversed  and  remanded. 

Stone,  C.  J.  Since  the  opinion  in  this  case  was  delivered 
November  25,  1892,  an  elaborate  and  earnest  argument  has 
been  submitted  by  appellee  asking  a  reconsideration  of  that 
■decision.  One  position  assumed  and  pressed  with  great  zeal 
is,  that  the  contract  under  consideration  is  not  tainted  with 
^isury,  even  assuming  it  to  be  governed  by  the  statutes  of 
Alabama.  The  precise  argument  used  in  this  connection  is, 
tliat  the  payments  stipulated  to  be  made  monthly  by  Mrs. 
Falls,  other  than  those  which  are,  in  the  very  terms  of  the 
by-laws  and  contract,  called  interest,  are  not  payments  on 
the  debt  contracted,  but  calls  or  installments  paid  on  the 
ehares  of  stock  subscribed  for.  If  tliis  position  be  sound,  the 
interest  actually  collected  is  only  one-half  of  one  per  cent  per 
month,  equal  to  six  per  cent  per  annum,  and  hence  not  usu- 
rious. 

The  corporate  powers,  by-laws,  and  methods  of  doing  busi- 
ness which  pertain  to  the  United  States  Savings,  Loan,  and 
Building  Association  are  set  forth  in  the  transcript  before  us. 
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We  will  briefly  sketch  what  we  understand  to  be  the  main^ 
features  of  its  plan  of  operations  so  far  as  it  is  necessary  to  & 
proper  understanding  of  this  case. 

The  authorized  capital  of  the  corporation  was  and  is  ten 
millions  of  dollars.  It  is  divided  into  shares  valued  at  one 
hundred  dollars  each.  Unlike  most  money  corporations,  the 
capital  stock  is  not  required  to  be  paid  in  at  or  within  a  short, 
time  after  organization  with  a  view  of  supplying  a  fixed  security 
for  creditors.  On  the  contrary,  the  shares  are  paid  for  ir> 
monthly  installments,  aggregating  seven  and  twenty  one- 
hundredths  per  cent  during  the  year,  or  six  and  ten  oncrhun- 
dredths  of  one  per  cent  per  month.  Paid  at  this  rate,  and 
without  other  resource,  tiie  entire  capital  stock  will  be  paid 
in  a  fraction  under  fourteen  years.  This  is  the  rate  to  non- 
borrowers,  called  investors. 

The  business  of  the  corporation  is  lending  its  money,  and 
its  chief  loans  are  made  on  real  security,  appraised  and  valued 
at  double  the  amount  of  the  loan.  The  monthly  installments 
**'  paid  in,  less  ten  per  cent  thereof  reserved  to  defray  the 
expense  of  administering  the  corporation,  supplemented  with 
the  monthly  payments  of  interest,  constitute  the  operating 
capital  of  the  corporation,  on  which  it  conducts  its  business 
of  lending  money.  These  loans  are  made  monthly,  and  con- 
sequently  the  funds  are  kept  employed  and  interest-bearing. 

What  are  denominated  shareholders  are  divided  into  two 
classes:  those  who  borrow  from  the  corporation,  and  those 
who  do  not.  To  obtain  a  loan  from  the  corporation,  the  ap- 
plicant must  first  become  a  shareholder,  paying  for  the  privi- 
lege a  small,  graduated  membership  fee,  of  one  and  a  half 
dollars  per  share,  down  to  seventy-five  cents.  After  paying 
three  monthly  installments,  he  may  apply  for  and  obtain  a 
loan  on  the  following  terms  and  conditions: 

1.  The  applicant  must  first  obtain  the  requisite  shares  of 
stock;  and  for  this  service  he  must  subscribe  for  double  the 
number  of  shares,  which  would  be  requisite  to  make  up  the 
sum  proposed  to  be  borrowed,  rating  shares  at  their  full  ma- 
tured value  of  one  hundred  dollars  each.  So  in  borrowing 
$10,000 — the  sum  borrowed  in  this  case — the  borrower  must 
subscribe  for  200  shares.     That  was  done  in  this  case. 

2.  The  applicant  must  also  have  paid  three  monthly  in- 
stallments of  sixty  cents  per  share,  and  three  months  in- 
terest on  the  sum  proposed  to  be  borrowed  at  6  per  cent 
interest.     These  sums  which  were  required  to  be  prepaid  ia 
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this  case  amount  to  $510;  being  for  installments  $360,  and 
for  interest,  $150.  So  the  borrower  actually  obtained  onljr 
$9,490. 

8.  The  borrower,  before  obtaining  the  loan,  was  required 
and  did  bid  one  hundred  of  his  subscribed  shares,  to  be  sur- 
rendered to  the  company  as  a  bonus  for  the  privilege  and 
personal  favor  of  being  allowed  to  become  a  borrower,  but 
monthly  installments  exacted  from  shareholders  of  sixty 
cents  per  month  were  still  required  to  be  paid  by  the  bor* 
rower  on  the  entire  number  of  subscribed  shares,  including 
the  one  hundred  surrendered  as  a  bonus.  So,  the  borrower  is. 
required  to  pay,  and  did  bind  herself  to  pay,  in  this  case,, 
double  the  sum  of  the  installments  required  of  non-borrowera 
— equal  to  one-seventh  of  the  sum  borrowed.  These  pay- 
ments, unaided,  if  credited  without  discount  or  diminutioa 
would  mature  the  stock  and  extinguish  the  debt  in  sevea 
years. 

4.  The  borrower  was  required  to  mortgage,  and  did  mort- 
gage, real  estate  appraised  at  $20,000,  to  secure  the  payment 
of  the  monthly  installments  and  interest  until  the  sum  bor- 
rowed ***  should  be  repaid,  after  deducting  from  all  install- 
ments paid  a  sum  to  cover  the  corporation  expenses. 

5.  In  addition  to  this  mortgage  security  the  borrower  was 
also  required  to  pledge,  and  did  pledge,  for  the  repayment  of 
the  money  borrowed,  her  remaining  100  shares  of  stock  which 
had  been  made  the  basis  of  the  loan. 

6.  Notwithstanding  the  installments  required  to  be  paid 
monthly,  which  in  the  course  of  the  year  amounted,  in  addi- 
tion to  interest  paid  during  the  year,  to  a  fraction  over  four- 
teen per  cent  of  the  principal  of  the  money  borrowed — the 
sum  of  the  year's  installments  paid  on  the  principal  of  tho 
debt  being  one-seventh  thereof — this  did  not  diminish  the  sum. 
of  the  interest  required  to  be  paid  each  year,  so  long  as  any 
portion  of  the  money  borrowed  remained  unpaid.  Thusr 
The  sum  borrowed  in  this  case  was  $10,000.  The  agreed 
interest  on  this  was  six  per  cent,  equal  to  $600  for  the  first 
year.  But  the  payment  of  this  same  sum  of  $600  interest 
was  to  be  kept  up  so  long  as  any  of  the  principal  debt  re- 
mained upaid.  Even  when  the  principal  of  the  debt  became 
reduced  by  installments  paid  to  one-seventh  of  the  original  sum 
borrowed,  the  rules  of  the  company  and  the  contract  in  this 
case  required  the  borrower  to  pay  the  same  agreed  amount  of 
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interest — $600 — for  the   forbearance  of  the  remaining  one- 
fieventh  of  the  debt  for  one  year. 

The  borrowers  must  first  become  shareholders.  In  what 
sense  do  they  become  such?  They  acquire  none  of  the  priv- 
ileges or  riglits  of  shareholders,  in  the  ordinary  sense  of  that 
term.  They  receive  no  dividends,  and  have  no  share  in  the 
profits  of  the  enterprise.  When  they  repay  the  money  bor- 
rowed, according  to  the  terms  of  the  loan,  they  receive  no 
•certificate  of  stock,  and  when  the  business  of  the  corporation 
is  wound  up,  they  have  neither  part  nor  lot  in  its  profits  or 
Accumulations.  On  the  contrary,  when  the  principal  debt  is 
extinguished  by  the  payment  of  the  monthly  installments 
demanded,  and  the  fixed,  unchanging  sum  of  agreed,  so-called 
interest,  is  paid  up  to,  and  including,  the  time  when  the  in- 
fitallments  extinguish  the  principal  debt,  then  their  connec- 
tion with,  and  interest  in,  the  enterprise  ceases.  Not  by  the 
receipt,  or  retention  of  a  certificate  of  stock.  Not  by  any 
participation,  or  right  to  participate  in  the  profits  or  accu- 
mulations of  the  adventure.  It  ceases  by  a  cancellation  of  the 
€0-called  certificates  of  stock,  and  a  final  severance  of  the 
borrower's  connection  with  the  corporation.  By  the  very 
terms  of  the  note  and  mortgage  the  borrower  is  required  to 
make  the  agreed  monthly  payments  **''  of  installments  and 
interest,  "until  said  stock  becomes  fully  paid  in,  and  of  the 
Talue  of  $100  per  share,  ....  and  shall  then  surrender  said 
■stock  to  said  company  in  payment  of  said  note."  These  are 
the  terms  the  contract  imposes  on  the  borrower — these  the 
conditions  on  which  she  can  obtain  a  release  of  her  lands 
from  the  mortgage  lien.  When  these  terms  are  complied 
%vith  (and  of  course  not  till  then),  "this  deed  [the  mortgage] 
shall  be  null  and  void,  otherwise  to  remain  in  full  force  and 
effect."  It  is  nowhere  said  that  the  borrower  shall  share  in 
the  profits  or  assets  of  the  association;  the  very  language  of 
the  note  and  mortgage  as  copied  repels  such  interpretation. 

Can  it  with  any  propriety  be  said  that  persons  filling  the 
relations  we  have  been  describing  ever  become  shareholders 
in  the  corporation?  They  acquire  none  of  the  rights  which 
attach  to  that  relation.  Are  they  not  simply  borrowers  of 
money;  and  is  not  all  else  simply  machinery  to  bring  about 
that  end;  useless  machinery,  save  that  it  may  furnish  excuse 
for  demanding  of  the  borrower  a  membership  fee,  and  that 
he  shall  contribute  to  the  expense  fund  of  the  corporation's 
adininistration?     The  corporation  is  also  empowered  to  im- 
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pose,  and  does  impose,  penalties  and  forfeitures  for  delays 
and  defaults  in  the  payment  of  installments  and  interest. 
Such  imposed  penalties  are  found  in  the  transcript  before  us. 

Being  practically  a  loan  of  money,  was  the  loan  in  the 
present  case  an  agreement  to  demand  and  pay  a  greater  rate 
of  interest  than  eight  per  cent  per  annum — the  lawful  interest 
of  the  state  of  Alabama?  We  employ  the  word  "  agreement'* 
intentionally;  for,  to  be  usurious,  the  contract  itself  must  stip- 
ulate for  interest  above  the  lawful  rate. 

We  have  been  referred  to  two  calculations,  with  the  view  of 
convincing  us  that  the  interest  stipulated  to  be  paid  in  this 
case  is  not  usurious  on  its  face.  One  of  those  calculations  is 
shown  in  the  deposition  of  the  witness,  Douglas,  found  in 
the  transcript  before  us.  The  other  is  seen  in  the  report  of 
the  case  of  Thompson  v.  Gillison,  28  S.  C.  534.  In  each  of 
those  instances  the  calculator  was  betrayed  into  the  same 
oversight  or  error.  Each  allowed  to  the  lender  the  same  sum 
as  interest  for  each  of  the  years  the  loan  was  permitted  to 
run,  as  if  the  principal,  or  interest-bearing  fund,  had  remained 
undiminished  during  the  whole  term  of  the  loan.  Had  that 
been  the  case,  in  other  words,  if  the  borrower  had  paid  only 
the  interest  during  the  intervening  years,  and  had  left  the 
principal  intact  until  the  final  settlement,  and  then  paid  the 
entire  principal  ^^**  at  one  time,  their  calculations  would 
stand  vindicated.  This,  because  in  such  case  the  interest- 
bearing  fund  would  remain  the  same  during  the  entire  period 
of  the  loan.  But  they  were  not  dealing  with  such  facts.  The 
problem  they  were  handling  was  like  the  one  we  have  in  hand; 
the  principal,  or  interest-bearing  debt,  was  being  reduced, 
say,  one-seventh  each  year. 

We  have  made  many  calculations,  and  have,  in  that  way, 
demonstrated  the  correctness  of  the  proposition  that,  by  the 
very  terms  of  the  contract  Mrs.  Falls  niade  with  the  United 
States  Savings,  Loan,  and  Building  Association,  she  bound 
herself  to  pay  interest,  and  to  pay  it  monthly,  at  a  rate 
greatly  in  excess  of  six  per  cent  per  annum,  and  very  mate- 
rially in  excess  of  eight  per  cent  per  annum.  Let  us  state  the 
account  on  the  facts  of  the  case  we  have  in  hand. 

Computing  the  several  payments  of  the  principal  debt  re- 
quired to  be  made  during  each  year  as  aggregating  one- 
seventh  of  the  debt,  the  whole  debt  will  necessarily  become 
extinguished  in  seven  years.  In  this  we  do  not  compute  the 
Bums  paid  as  interest,  but  include  only  the  excess  of  the  sev* 
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eral  payments  over  and  above  interest.  Thus,  the  sura  of  the 
Amount  of  the  loan  being  $10,000,  it  necessarily  follows  that 
for  the  first  year  the  interest-bearing  debt  must  be  $10,000. 

But,  the  principal,  or  interest-bearing  debt  being  reduced 
■one-seventh  by  payments  during  the  first  year,  it  follows  that 
the  sum  of  the  debt  left  unpaid  for  the  computation  of  inter- 
-est  for  the  second  year  will  be  only  six-sevenths  of  $10,000, 
And  so  the  process  of  reduction  of  the  interest-bearing  debt 
will  go  on  at  the  rate  of  one-seventh  each  year.  For  the 
seventh  year  the  principal  on  which  interest  is  to  be  computed 
will  be  only  one-seventh  of  $10,000;  a  fraction  over  $1,428. 
Six  per  cent  interest  paid  at  the  fixed,  unchanging  sum  of 
$600  per  annum  for  these  seven  years  will  aggregate  $4,200. 
Calculated  on  the  balances  left  after  the  several  yearly  pay- 
ments are  deducted,  the  sum  of  the  several  payments  of  in- 
terest will  amount  to  $2,400,  or  four-sevenths  of  $4,200.  This 
ehows  an  excess  of  interest  stipulated  to  be  paid  during  the 
«even  years  of  $1,800,  if  we  compute  interest  at  six  per  cent 
per  annum.  If  the  unchanging  sum  of  $600,  stipulated  to  be 
paid  during  each  year — aggregating  $4,200  during  the  seven 
years — be  in  fact  paid,  the  borrower,  instead  of  paying  six 
per  cent  for  the  forbearance  of  the  money,  will,  in  fact,  have 
paid  at  the  average  rate  of  10^  per  cent  per  annum.  And  this 
excess  of  interest  Mrs.  Falls  bound  herself  to  pay  by  the  very 
terms  of  the  contract  she  entered  into. 

^**  The   contract   requires   Mrs.  Falls   to  pay   $170  per. 
month,  equal  to  $2,040  during  each  year.     In  the  calcula- 
tions we  submit  we  treat  these  payments  as  if  made  in  gross 
at  the  end  of  each  year.     Treating  them  thus,  and  computing  . 
interest  only  on  the  balances  left  after  the  annual  payments, 
the  following  results  are  shown: 

1.  At  6  per  cent  interest  the  debt  of  $10,000  will  be  entirely 
extinguished,  principal  and  interest,  by  these  annual  pay- 
ments of  $2,040,  in  a  fraction  less  than  six  years;  and  in  so 
paying,  the  entire  interest  paid  by  the  borrower  will  amount 
to  a  fraction  less  than  $2,200.  Paid  at  the  agreed  rate  of 
$600  for  each  of  the  six  years,  it  would  amount  to  $3,600. 

2.  At  8  per  cent  interest,  the  same  annual  payment  of 
$2,040  would  extinguish  the  debt,  principal  and  interest,  in 
sometliiiig  less  than  six  and  a  half  years,  while  the  sum  of  all 
the  interest  paid  would  be  $3,178.  Paid  on  the  basis  of  the 
contract  at  the  gross  sum  of  $800  per  year,  it  would  amount 
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io  $5,200.  We  might  give  other  examples  by  way  of  illustra- 
tion, but  we  think  these  sufficient. 

It  will  be  observed  that  in  making  our  calculations  we 
have  assumed  that  the  borrower  received  the  full  $10,000. 
-She  actually  received  only  $9,490.  And  we  have  preter- 
mitted all  consideration  of  the  membership  fee  she  was  re- 
quired to  pay,  and  her  share  of  the  operative  expenses  of  the 
■corporation,  which  the  rules  of  the  association  hold  her  liable 
for.  We  have  likewise  taken  no  account  of  the  fact  that  the 
interest  was  made  payable  monthly.  These  items  brought 
into  the  account  would  materially  swell  the  burden  the  con- 
tract imposes  on  the  borrower. 

If  further  proof  be  required  to  show  the  contract  we  are 
considering  is  usurious  in  its  terms,  it  is  furnished  in  the  de- 
cree the  chancellor  rendered  in  this  cause.  No  one  contends 
that  in  rendering  his  decree  he  went  beyond  the  letter  of  the 
contract  he  was  construing.  Yet,  although  the  decree  was 
rendered  less  than  two  years  after  the  money  was  borrowed, 
the  $10,000  had  increased  to  $12,638;  and  of  this  sum  only 
$440  was  for  fines  assessed  for  nonpayment  of  monthly  in- 
fitallnients  and  interest.  This  taken  from  the  $12,638  leaves 
about  $2,200  of  interest  and  charges  for  the  use  of  $10,000 
from  the  date  of  the  contract — May  10,  1890 — to  the  date  of 
the  decree — March  10,  1892.  This  accorded  to  complainant 
about  one  per  cent  interest  per  month,  or  12  per  cent  per 
annum. 

The  other  class  of  shareholders  are  non-borrowers,  some- 
times called  investors.  The  monthly  installments  required 
**®  of  these  is  just  one-half  of  the  sum  required  of  the  bor- 
rowers, being  1-14  of  the  value  of  their  stock,  and  they  pay  no 
interest.  They  have  no  shares  required  to  be  surrendered  as 
a  bonus  or  premium;  no  dead  shares.  They  pay  installments 
only  on  the  shares  they  own,  and  acquire  all  the  rights  of 
shareholders  or  stockholders  in  the  corporation  to  the  extent 
of  the  stock  they  subscribe  for.  They  have  a  voice  in  the 
government  of  the  corporation,  and  share  in  its  dividends 
a,nd  other  accumulated  assets.  They  share  ratably  in  all  the 
excess  of  interest  paid  by  the  borrowers,  and  in  this  way 
realize  more  than  lawful  interest  on  their  investment.  Under 
all  the  calculations,  the  shares  of  the  investors  mature  in 
about  seven  years  up  to  the  full  $100  per  share.  These  are 
shareholders  in  fact  and  in  law,  for  they  have  all  the  powers 
and  rights  of  shareholders  in  corporations. 
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No  one  will  dispute  that  the  investors  realize  more  thai> 
lawful  interest.  Whence  comes  the  fund  from  which  thi» 
excess  of  interest  is  realized  ?  It  must  come  from  the  bor- 
rowers, for  there  is  no  other  source  from  which  it  can  be  de- 
rived. To  secure  to  one  class  unlawful  interest  while  none  of 
the  shareholders  pay  in  excess  of  the  lawful  rate  is  a  physical 
impossibility.  The  consequence  is  that  their  shares  will  have 
matured  unto  their  full  value  of  $100  per  share,  while  they 
have  paid  out  but  little,  if  any,  over  half  that  sum,  and  have 
lain  out  of  the  use  of  their  money  for  a  time  which  averages 
only  three  and  a  half  years,  or  four  at  most.  So  the  non- 
borrower  realizes  a  much  higher  rate  of  usurious  interest  than 
the  borrower  pays.  This,  because  there  are  many  more  bor- 
rowers who  pay  usurious  interest  than  there  are  investors  who 
divide  that  usury  between  them. 

We  have  said  this  was  practically  a  loan  of  money. 
Stripped  of  all  mere  formal  accompaniments,  we  are  not 
able  to  discover  any  material  connection  Mrs.  Falls  ever  had 
with  the  corporation,  other  than  as  a  borrower  of  money. 
She  had  no  voice  in  its  government,  no  share  in  its  profits  or 
assets.  In  determining  the  character  of  any  given  transac- 
tion, the  law  regards  the  substance,  not  the  form  it  is  made 
to  assume.  In  Uhlfelder  v.  Carter,  64  Ala.  627,  this  court 
said:  "In  determining  whether  a  contract  is  infected  with 
usury,  its  substance  and  effect,  not  its  form,  are  material. 
The  intent  to  take  or  reserve  more  than  lawful  interest  for 
the  loan  of  money  or  the  forbearance  of  a  debt  must  exist; 
and  this  is  deduced  from  the  relations  of  the  parties,  their 
acts  contemporaneous  with  or  subsequent  to  the  contract,  and 
all  attendant  circumstances.  When  this  intent  exists,  and 
such  *'^  is  the  substance  and  effect  of  the  contract,  no  form 
or  covering  which  may  be  given  to  it — no  device  or  shift — 
can  sustain  it.  A  simple  loan,  or  the  mere  forbearance  of 
an  existing  debt,  which  with  the  lawful  interest  is  not  put  at 
hazard,  but  is  certainly  to  be  paid,  will  become  usurious,  by 
ingrafting  upon  it  stipulations  intended  for  the  additional 
profit  of  the  creditor,  and  not  as  compensation  for  loss  or  in- 
convenience he  may  bear." 

Our  calculations  and  argument  are  based,  not  on  contin- 
gent or  possible  losses  the  association  may  suffer  in  its  admin- 
istration. We  have  considered  the  questions  on  a  basis  the 
most  favorable  and  successful  that  could  possibly  attend  the 
enterprise,  even  if  every  borrower  meets  his  contractual  en- 
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gagements  punctually,  and  every  installment  is  paid  on  the 
day  it  matures.  We  have  allowed  to  the  borrower  full  credit 
for  the  entire  sura  of  the  installments  he  is  required  to  pay, 
without  deduction  of  any  thing  therefrom  to  meet  corporation, 
or  other  expenses  or  losses.  And  we  have  shown  that  with 
these  most  favorable,  possible  results  (we  may  say  impos- 
sible) the  borrower  is  bound,  by  the  very  letter  of  the  contract, 
to  pay  a  rate  of  interest  greatly  in  excess  of  8  per  cent  per 
annum.  And  it  is  of  no  moment  that  no  witness  testifies  that 
the  interest  is  usurious.  The  corporate  powers,  the  by-laws 
and  the  contract  are  shown  in  the  transcript,  and  these  fur- 
nish the  evidence — the  indisputable  evidence — that  the  rate 
of  interest  required  and  contracted  to  be  paid  is  manifestly 
in  excess  of  8  per  cent.  The  question  is  simply  one  of  arith- 
metical calculation;  and  the  laws  of  arithmetic  are  judicially 
taken  notice  of.  And  the  excess  is  so  obvious,  that  it  is  im- 
possible to  suppose  it  was  not  intended. 

The  excess  of  interest,  noted  above,  is  one  of  the  fixed,  cer- 
tain terms  of  the  contract  by  which  the  money  was  lent,  and 
which  Mrs.  Falls,  in  obtaining  the  loan,  bound  herself  to  pay. 
No  ingenuity  can  infuse  any  element  of  contingency  or  un- 
certainty into  her  contractual  obligation  to  pay  up  to  this 
point.  Beyond  this,  however,  there  is  an  uncertain  liability, 
namely:  It  cannot,  from  any  thing  shown  to  us,  be  certainly 
known  how  much  she  may  be  required  to  pay  beyond  the 
sums  shown  in  our  calculations.  Enough  for  us  that  the 
contract  itself  requires  the  borrower  to  pay  more  than  lawful 
interest. 

But  there  was  another  reason  operating  upon  the  writer  of 
this  opinion  which  induced  him  to  request  a  recall  of  the  cer- 
tificate of  reversal,  and  a  further  consideration  of  the  case.  He 
had  come  to  doubt  the  correctness  of  the  conclusion  announced, 
*^*  that,  in  determining  the  question  of  usury,  we  must  be 
governed  by  the  Alabama  statutes. 

The  facts  shown  by  the  record  are  as  follows:  "  The  United 
States  Savings,  Loan,  and  Building  Company  is  a  private  cor- 
poration, incorporated  under  the  laws  of  Minnesota,  located 
and  doing  business  in  the  city  of  St.  Paul,  of  that  state.  On© 
of  its  purposes  is  the  loan  of  money  on  long  time,  secured  by 
mortgage  on  real  estate,  the  accruing  interest  and  partial  in- 
stallments of  the  principal  to  be  paid  monthly.  True,  they 
are  not,  in  the  books  of  the  corporation,  or  in  the  contract  of 
the  parties,  called  installments  of  the  debt,  but  monthly  pay- 
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ments  on  the  capital  stock.  We  think,  however,  that  this  is 
a  misnomer;  for  we  cannot  perceive  that  the  borrower  on 
subscribed  shares  ever  becomes  a  stockholder  in  fact.  He 
acquires  none  of  the  rights  or  powers  of  a  stockholder;  as 
that  term  is  generally  understood  and  applied. 

The  negotiation  for  a  loan  was  entered  upon  in  Birmingham, 
Alabama.  That  negotiation  was  conducted  by  the  husband 
of  Mrs.  Falls  representing  her,  and  a  soliciting  agent  repre- 
senting the  corporation.  As  I  understand  the  record,  the  fol- 
lowing comprises  substantially  what  was  done  in  Alabama: 
The  soliciting  agent  furnished  the  information  and  the  blanks 
necessary  to  be  filled  out  and  signed,  in  order  to  make  the 
application  in  proper  form  to  obtain  membership  and  the  loan, 
and  probably  filled  those  blanks,  and  forwarded  the  applica- 
tion. It  is  probable  that  he  also  represented  the  corporation 
in  having  the  abstract  of  title  prepared,  a  valuation  made  of 
the  property  offered  as  security,  and  the  preparation  of  the 
note  and  mortgage,  to  be  executed  by  the  applicant.  All 
these  acts,  however,  were  provisory.  They  were  but  an  offer. 
It  is  not  only  not  shown  that  the  soliciting  agent  entered  into 
any  binding  contract  that  the  coiapany  would  accept  the  offer 
and  lend  the  money,  but  the  converse  of  this  proposition  is 
established.  Not  until  the  proposition  was  considered  at  the 
home  office,  not  until  the  papers  were  examined  and  the  offer 
accepted,  was  any  contract  made  which  would  bind  the  com- 
pany. Not  until  then  could  Mrs.  Falls  have  maintained  an 
action  for  a  breach  of  contract,  if  the  company  had  refused  to 
advance  the  money;  for  no  contract  had  been  concluded. 
Such  is  the  unmistakable  language  of  the  record:  Derrick  v. 
Monette,  73  Ala.  75;  3  Brickell's  Digest,  361,  sec.  426;  Whar- 
ton on  Conflict  of  Laws,  sec.  421.  When  Mrs.  Falls'  proposi- 
tion was  accepted,  a  check  for  the  money  was  issued  by  the 
proper  officer  of  the  United  States  Savings,  Loan,  and  Building 
Company,  in  St.  Paul,  Minnesota,  payable  to  the  order  of 
Mrs.  Falls.  That  *'^  check  was  drawn  on  the  Minnesota 
Loan  and  Trust  Company,  the  building  and  loan  company's 
trustee,  having  its  business  habitation  in  Minneapolis,  Minne- 
sota. True,  that  check  was  cashed  at  a  bank  in  Birmingham, 
Alabama,  but  there  is  nothing  unusual  in  that;  and  it  is  not 
shown  that  the  building  and  loan  company  had  any  agency 
in  procuring  that  to  be  done,  even  if  we  concede  such  agency 
would  affect  the  question.  The  note  given  by  Mrs.  Falls  and 
her  husband,  although  signed  in  Birmingham,  Alabama,  is 
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made  payable  "  to  the  order  of  the  United  States  Savings, 
Loan,  and  Building  Company  at  the  office  of  the  treasurer, 

St.  Paul,  or  to  its  trustee  in  Minneapolis,  Minnesota 

This  note  is  understood  to  be  made  with  reference  to,  and  un- 
der the  laws  of,  the  state  of  Minnesota,"  The  mortgage  also 
stipulates  that  the  money  is  to  be  paid  "at  the  office  of  (the 
company's)  treasurer  at  St.  Paul,  Minnesota,  or  at  the  office  of 
•its  trustee,  Minneapolis,  Minnesota;  and  it  also  contains  the 
clause,  "  This  mortgage  is  understood  to  be  made  with  refer- 
•ence  to,  and  under  the  laws  of,  the  state  of  Minnesota."  So  I 
Tepeat  no  binding  contract  was  agreed  on,  or  concluded  in 
Alabama. 

Tliat  justly  celebrated  jurist.  Chancellor  Kent,  2  Kent's  Com- 
mentaries, 459,  employed  this  language:  "If  a  contract  be  made 
under  one  government,  and  is  to  be  performed  under  another, 
And  the  parties  had  in  view  the  laws  of  such  other  country  in 
reference  to  the  execution  of  the  contract,  the  general  rule  is 
that  the  contract,  in  respect  to  its  construction  and  force,  is 
to  be  governed  by  the  law  of  the  country  or  state  in  which  it  is 
to  be  executed;  and  the  foreign  law  is  in  such  cases  adopted, 
and  effect  given  to  it." 

In  Story  on  Conflict  of  Laws,  section  280,  it  is  said: 
*'  Where  the  contract  is,  either  expressly  or  tacitly,  to  be  per- 
formed in  any  other  place,  there  the  general  rule  is  in  con- 
formity to  the  presumed  intention  of  the  parties  that  the 
contract,  as  to  its  validity,  nature,  obligation,  and  interpreta- 
tion, is  to  be  governed  by  the  law  of  the  place  of  performance.'' 

In  Third  American  and  English  Encyclopedia  of  Law,  543, 
544,  the  principle  is  thus  expressed:  "As  a  general  rule  the 
validity  of  a  contract  is  to  be  determined  by  the  law  of  the 
place  where  it  is  made,  unless  it  appears  on  its  face  that  it 
was  to  be  performed  or  was  made  in  reference  to  the  laws  of 
some  other  place,  in  which  case  it  will  be  governed  by  the 
laws  of  the  place  of  the  performance."  Each  of  these  stand- 
ard works  has  abundant  citations  of  authorities:  See,  also. 
Hunt  V.  Hall,  37  Ala.  702;  Cubbedge  v.  Napier,  62  Ala.  518; 
Boone  on  Mortgages,  sec.  86;  Hanrick  v.  Andrews,  9  Port.  9; 
De  Wolf  V.  Johnson,  10  Wheat.  367;  Cromwell  v.  County  of 
Sac,  96  U.  S.  51;  *»*  Peijton  v.  Heinekin,  131  U.  S.  App.  101; 
Dolman  v.  Cook,  14  N.  J.  Eq.  56;  Goodrich  v.  Williams,  50  Ga. 
425. 

I  am  aware  that  artifice  is  sometimes  resorted  to  in  mak- 
ing contracts,  with  a  view  of  evading  the  laws  against  usur^. 
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To  this  end  a  false  or  fictitious  place  of  performance  is  some, 
times  inserted  in  the  writing.  Whenever  such  attempt  is 
made  to  appear,  the  courts  refuse  to  lend  their  sanction  to  it. 
If  such  was  the  intention  in  this  case,  it  has  not  been  shown. 
I  feel  forced  by  the  authorities  to  hold  that  in  the  matter  of 
of  collectible  interest  under  this  contract,  the  laws  of  Minne- 
sota must  govern. 

It  is  not  my  intention  to  disturb  our  former  rulings  as  to 
the  law  which  should  govern  this  contract.  On  that  questioa 
I  think  the  present  case  clearly  distinguishable  from  any 
we  have  heretofore  decided,  in  two  particulars:  1.  The  final 
agreement  of  the  parties — the  closing  of  the  bargain — was 
consummated  in  Minnesota,  and  the  money  borrowed  was 
promised  to  be  repaid  there;  2.  It  is  one  of  the  express  terms 
of  the  contract  that  it  is  "  made  with  reference  to  and  under 
the  laws  of  Minnesota."  This  provision,  standing  alone^ 
would  not  be  decisive,  for  it  might  be  prostituted  to  improper 
uses.  Taken  in  connection  with  the  facts  of  this  case,  I  think 
it  supports  the  conclusion  I  have  reached.  I  repeat,  it  is  not 
my  intention  to  overturn  our  former  rulings:  Farrior  v.  New 
England  Mortgage  Security  Co.,  88  Ala.  275;  American,  Free' 
hold  Land  Mortgage  Co.  v.  Sewelly  92  Ala.  163;  Evans  v.  Kit- 
trell,  33  Ala.  449. 

The  foregoing  is  only  my  own  opinion,  formed  alone  on 
what  is  shown  in  the  transcript.  My  brothers,  however,  differ 
with  me,  and  adhere  to  the  first  opinion.  The  result  is,  that 
the  application  for  a  reversal  of  the  former  ruling  is  denied. 

Corporations — Proof  op  Incorporation. — The  existence  of  a  corpora- 
tion is  established  prima  facie  by  evidence  tending  to  show  that  it  trans- 
acted business  as  such,  and  that  all  the  witnesses  speak  of  it  as  a  corporation: 
People  V.  Formosa,  131  N.  Y.  478;  27  Am.  St.  Rep.  612,  and  note.  Whea 
to  an  action  by  a  corporation  the  plea  of  nul  tiel  corporation  is  interposed, 
the  burden  is  on  the  plaintiff  to  prove  its  corporate  existence  by  producing 
its  charter  or  articles  of  incorporation,  or  by  some  admission  on  the  part  of 
the  defendant,  or  by  showing  a  state  of  facts  which  will  operate  as  an  estop- 
pel:  ScJiloss  v.  Montgomet-y  Trade  Co.,  87  Ala.  411;  13  Am.  St.  Rep.  61,  and 
note. 

Corporations — Estoppel  to  Deny  Corporate  Existenck. — Where  aeon- 
tract  has  been  executed  and  fully  performed  on  the  part  of  a  corporation  or 
of  the  person  with  whom  it  contracted,  neither  will  be  permitted  to  insist 
that  the  contract  was  not  within  the  power  of  the  corporation:  Wrigfit  v. 
Hughes,  119  Ind.  324;  12  Am.  St.  Rep.  412,  and  note;  Alexander  v.  Searcy, 
81  Ga,  536;  12  Am.  St.  Rep.  337;  Long  v.  Georgia  Pac.  Ry.  Co.,  91  Ala.  519; 
24  Am.  St,  Rep.  931,  and  note;  Holmes  etc.  Mfg.  Co.  v.  Holmes  etc.  Metal 
Co.,  127  N.  Y.  252;  24  Am.  St.  Rep.  448,  and  note.  See  the  note  to  Fidelity- 
Ins,  etc  Co.  V.  Western  Penn.  etc.  R.  R.  Co.,  21  Am.  St.  Rep.  9ia 
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FoRRiON  Corporations. — Right  to  Exercise  Powers  in  Other  Statu: 
See  tbe  not«  to  Dei-inger  v.  Deringer,  1  Am.  St.  Rep.  160,  161.  Every  power 
which  a  corporation  exercises  in  a  state  other  than  the  one  where  created, 
depends  for  its  validity  upon  the  laws  of  that  state:  Pfuxnix  Im.  Co.  r.  Cotn- 
monwealth,  5  Bash,  68;  96  Am.  Deo.  331,  and  extended  note. 

Statutes. — Extraterritorial  Effect  of:  See  Alabama  etc  R.  R.  Co.  t. 
CaiToll,  97  Ala.  126;  ante,  p.  163,  and  note. 

Usury — By  What  Law  Governed. — The  law  of  the  place  where  a  con- 
tract or  a  note  by  its  terms  is  to  be  performed  or  paid  determines  its  valid- 
ity:  Bigelow  v.  BurtJiam,  83  Iowa,  120;  32  Am.  St.  Rep.  294,  and  note  with 
the  cases  collected. 


Kaisleb  V.  Oliver. 

[97  Alabama,  710.] 

Postmasters  and  Deputy  Postmasters  are  Liablb  for  losses  and  injnries 
caused  by  their  own  defaults  and  negligence. 

Postmasters — Liabilfiy  of  for  Neoligbnce  of  Assistants. — A  postmaster 
is  not  responsible  for  the  defaults  or  misfeasances  of  his  clerks  or  assist- 
ants  appointed  by  him  under  express  authority  and  under  his  control, 
unless  it  appears  that  he  was  negligent  in  not  exercising  proper  care 
and  prudence  in  the  selection  of  competent  and  suitable  persons  to  per- 
form such  duties,  or  unless  he  was  himself  negligent  in  failing  to  prop- 
erly superintend  such  assistants  in  the  performance  of  the  particular 
acts  or  duties,  the  doing  of  which,  or  the  omission  to  do  which,  caused 
the  loss  or  injury. 

Postmasters — Liability  of  for  Negligence  of  Assistants. — A  postmaster 
who  employs  a  clerk  or  assistant  independent  of  express  authority,  and 
who  pays  him  out  of  his  own  salary  or  means,  is  liable  for  his  default  or 
misfeasance,  as  any  private  person  would  be  for  the  act  of  his  agent  or 
employee.  In  the  absence  of  any  thing  in  the  record  it  will  be  pre- 
sumed that  such  assistant  is  employed  merely  as  an  individual,  to  assist 
the  postmaster  in  the  discharge  of  liis  official  duties. 

Jurisdiction — State  and  Federal  Courts. — When  a  legal  right  arises, 
and  the  state  court  is  competent  to  administer  justice,  the  right  may  be 
asserted  in  that  court,  although  the  federal  court  may  have  jurisdiction 
of  the  same  question,  subject,  however,  to  the  proviso  that  there  is  no 
law  limiting  jurisdiction  to  the  federal  courts. 

Postmasters — Liability  of  for  Negligknce— Burden  of  Proof. — The  re- 
sponsibility of  a  postmaster  for  money  or  letters  received  by  him  in  his 
official  capacity  is  not  that  of  a  common  carrier,  and  proof  that  letters 
containing  money  were  delivered  to  a  postmaster  for  registration,  or  to 
his  assistant  in  his  presence  and  by  his  direction,  and  the  loss  of  the 
letters  and  money,  without  more,  is  not  sufficient  to  authorize  recovery. 
The  burden  of  proof  is  on  plaintiflF  to  sliow  culpable  negligence  affirma- 
tively, and  such  a  state  of  facts  as  to  authorize  the  jury  to  attribute  tbe 
loss  to  such  negligence. 

Action  to  recover  one  hundred  and  fifty-nine  dollars  and 
"twenty  cents.  Among  other  things  the  evidence  showed  that 
the  plaintiff  registered  two  letters  containing  said  amount  of 
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money;  that  defendant  was  busy  at  the  time  that  the  letter* 
were  presented  for  registration,  and  instructed  his  clerk,  whose 
name  was  Cain,  to  register  said  letters.  The  other  facts  ar* 
stated  in  the  opinion.  Judgment  for  plaintiffs,  and  defendant 
appealed. 

W.  T.  Sanders  and  D.  D.  Shelby,  for  tho  appellant. 

R.  A.  McClellan,  for  the  appellee. 

'**  Coleman,  J.  The  plaintiffs,  Oliver  &  Co.,  sued  Raisler 
to  recover  damages  sustained  in  consequence  of  the  loss  of 
two  registered  letters  delivered  at  the  postoffice  to  defendant^ 
who  was  postmaster  at  Athens,  Alabama,  to  be  forwarded  by 
mail  to  certain  parties  at  Nashville,  Tennessee.  It  is  averred 
that  the  loss  was  the  result  of  the  culpable  negligence  of  th©^ 
defendant. 

The  law  is  well  established  that  the  postmaster  general  is 
not  responsible  for  the  negligence  of  postmasters  or  their 
deputies,  or  such  assistants.  Public  policy  requires  the 
recognition  and  application  of  this  rule.  We  think,  upon 
sound  principles  of  law,  and  supported  by  many  authorities^ 
that  deputy  postmasters  are  held  liable  for  losses  and  injuries 
caused  by  their  own  defaults  and  negligence:  Story  on  Bail- 
ments, sec.  463;  Lane  v.  Cotton,  1  Ld.  Raym.  646;  Story  oD' 
Agency,  sec.  319  b;  2  Wait's  Actions  and  Defenses,  15;  2 
Kent's  Commentaries,  sec.  610;  Central  R.  R.  etc.  Co.  v.  Lamp- 
ley,  76  Ala.  364;  52  Am.  Rep.  334:  Whitfield  v.  De  Spencer ^ 
2  Cowp.  754;  Teal  v.  Felton.  12  How.  285;  Schroyer  v.  Lynchf 
8  Watts,  454;  Clnflin  v.  Hauseman,  93  U.  S.  130. 

It  would  seem  from  these  authorities  and  others  which- 
might  be  cited  that  a  postmaster  is  not  responsible  for  the 
defaults  or  misfeasances  of  his  clerks  or  assistants,  although 
appointed  by  him,  and  under  his  control,  unless  it  be  shown 
that  the  postmaster  was  negligent  in  not  exercising  proper 
care  and  prudence  in  the  selection  of  suitable  and  competent 
persons  to  perform  the  duties  of  clerks  or  deputy  assistants, 
or  unless  it  be  shown  that  the  postmaster  himself  was  negli- 
gent in  the  duty  resting  upon  him  to  properly  superintend 
such  clerks  or  assistants  in  the  performance  of  the  particular 
acts  or  duty,  the  doing  of  which,  or  the  omission  to  do  which, 
caused  the  loss  and  injury:  2  Kent's  Commentaries,  sec.  611; 
Story  on  Bailments,  sec.  463;  Keenan  v.  Southworth,  110  Mass. 
***  474;  14  Am.  Rep.  613;  Story  on  Agency,  sec.  319  aj  Dwn- 
lop  v.  MunroCf  7  Cranch,  242. 


Nov.  1892.]  Raisler  v.  Oliver.  215 

The  exemption  from  liability  of  the  postmaster  for  the 
defaults  and  misfeasance  of  his  clerks  and  sub-assistants  is 
available  to  the  postmaster  only  in  cases  where  such  clerks 
or  eub-assislants  are  appointed  in  pursuance  of  some  law 
expressly  authorizing  it,  so  that  by  virtue  of  the  law  and  the 
appointment,  the  appointees  become  in  some  sort  public 
officers  themselves. 

The  rules  and  regulations  of  the  postoffice  department  pro- 
vide for  employment  of  clerks  and  assistants  when  necessary 
for  a  proper  and  speedy  discharge  of  the  business  of  the  office, 
and  when  made  in  pursuance  of  such  rules  and  regulations, 
it  may  be  the  postmaster  himself  is  not  responsible  for  the 
defaults  of  his  clerks  and  assistants,  unless  under  proper 
averments,  it  be  shown  there  was  negligence  in  their  selection 
of  superintendence,  as  we  have  stated  above.  Under  the  view 
we  take  of  the  evidence,  these  principles  do  not  necessarily 
control  the  present  case. 

A  postmaster  who  employs  a  clerk  or  assistant  independent 
of  express  authority,  and  who  is  paid  by  him  out  of  his  own 
salary  or  means,  is  liable  for  the  default  or  misfeasance  of  his 
clerk  or  assistant  as  any  private  person  would  be  for  the  acts 
of  his  agent  or  employee.  The  doctrine  of  respondeat  superior 
applies  in  such  cases.  There  is  nothing  in  the  record  to  show 
that  the  employment  of  Cain  was  not  of  this  latter  character, 
and  if  we  deemed  it  necessary  in  order  to  sustain  the  rulings 
of  the  trial  court  we  would  presume  that  his  employment  by 
Raisler,  the  postmaster,  was  merely  to  assist  him  as  an  indi- 
vidual in  the  discharge  of  his  official  duties:  Central  R.  R. 
etc.  Co.  V.  Lampley,  76  Ala.  365,  366;  52  Am.  Rep.  334. 

It  may  be  stated  as  a  general  rule  that  whenever  a  legal 
right  arises,  and  tlie  state  court  is  competent  to  administer 
justice,  the  right  may  be  asserted  in  the  state  court,  although 
the  federal  court  may  have  jurisdiction  of  the  same  question, 
subject,  however,  to  the  proviso  that  there  is  no  law  limiting 
jurisdiction  to  the  federal  courts:  Claflin  v.  Hauseman,  93 
U.  S.  130,  136;   Teal  v.  Felton,  12  How.  284. 

The  action  of  the  trial  court  in  overruling  the  demurrer  to 
the  first  count  of  the  complaint  and  its  several  rulings  upon 
questions  of  evidence,  to  which  objections  were  reserved,  are 
in  accord  with  these  principles,  and  are  free  from  error. 

The  responsibility  of  a  postmaster  for  money  or  letters 
received  by  him  in  his  official  character  is  not  that  of  a  com- 
mon '**  carrier.     Proof  that  the  letters  containing  money 


216  Raisler  v.  Oliver.  [Alabama. 

"uere  delivered  to  the  defendant  for  registration,  or  to  Cain  in 
liis  presence  and  by  his  direction,  and  the  loss  of  the  letters 
and  money,  without  more,  was  not  sufficient  to  authorize  a 
recovery.  The  burden  was  on  the  plaintiff  affirmatively  to 
show  culpable  negligence  and  such  a  state  of  facts  as  to  au- 
tliorize  the  jury  to  attribute  the  loss  to  such  negligence.  If 
there  was  evidence  tending  to  show  that  the  defendant  was 
thus  negligent  in  more  ways  than  one,  it  was  not  incumbent 
upon  the  plaintiff  to  satisfy  the  jury  of  the  one  particular  act 
of  negligence  which  led  to  the  loss,  or  to  show  who  got  the 
money.  It  was  sufficient  that  the  jury  was  reasonably  satis- 
fied that  the  defendant  did  not  exercise  that  care  and  pru- 
dence in  the  discharge  of  his  duties  in  regard  to  the  letters 
as  a  reasonable  and  prudent  man  would  in  regard  to  his  own 
business,  and  that  such  negligence  was  the  cause  of  the  losS 
or  injury.  As  there  was  no  exceptions  taken  to  any  of  the 
instructions  given  by  the  court  to  the  jury,  we  presume  the 
court  properly  instructed  the  jury  as  to  the  burden  of  proof, 
and  as  to  what  was  necessary  to  constitute  culpable  negli- 
gence on  the  part  of  the  defendant.  Under  the  foregoing 
rule,  charge  number  one  requested  by  defendant  was  properly 
refused.  Charge  number  two  invaded  the  province  of  the 
jury,  and  was  properly  refused.  It  was  also  objectionable  as 
being  argumentative.  We  find  no  error  in  the  record. 
Affirmed.  

Jurisdiction — Remedy — State  or  Federal  Court. — The  state  courts 
may  exercise  jurisdiction  in  all  cases  in  which  such  jurisdiction  has  not 
been  exclusively  vested  in  the  federal  courts:  King  of  P7ii8sia  v.  Kuepper, 
22  Mo.  550;  66  Am.  Dec.  639;  Copp  v.  LoukvUk  etc.  R.  R.  Co.,  43  La.  Ann. 
611;  26  Am.  St.  Rep.  198,  and  note  with  tlie  cases  collected.  See,  also,  the 
notes  to  Oay  v,  Brierfield  Coal  etc.  Co.,  33  Am.  St  Rep.  138,  and  Plume  etc 
Jl/yj/.  Co.  V.  Caldwell,  29  Am.  St.  Rep.  311. 

P0STOFFICE.S — Liability  of  Postmasters  for  Acts  of  Assistants. — A 
postmaster  is  liable  for  his  servant's  negligence,  carelessness,  and  default, 
and  an  action  will  lie  for  a  larceny  of  a  letter  containing  money  which  was 
Bto'en  from  his  office:  Coleman  v.  Frazier,  4  Rich.  146;  53  Am.  Dec.  727, 
and  note;  contra:  Keenan  v.  Southworth,  110  Mass.  474;  14  Am.  Rep.  613. 
See  the  full  discussion  of  this  subject  contained  in  the  monographic  note  to 
Conwell  V.  Voorheet,  42  Am.  Dec.  208. 
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Eailway  Company  v.  Ferguson. 

-  [57  Arkansas,  16.] 

Trestasskks,  Landowner's  LiABiLrry  to. — Thb  Owner  o»  Privatb 
Grounds  is  under  no  obligation  to  keep  thera  in  a  safe  condition  for  the 
benefit  of  trespassers  or  those  who  may  go  upon  them  uninvited  from 
curiosity  or  motives  of  private  convenience  in  no  way  connected  with 
the  owner. 

A  Railway  CoRPORATroN  as  to  Stock  Straying  Upon  Its  Right  or  Wat 
is  not  under  any  obligation  different  from  that  of  other  owners  or  occu- 
piers  of  real  estate. 

Trespassing  Stock,  Liability  eor  Injuries  to. — A  Landowner  is  not 
liable  for  injuries  received  by  stock  trespassing  on  his  ijremises  on  ac* 
count  of  such  premises  being  in  a  dangerous  condition  and  not  being 
kept  in  proper  and  safe  repair. 

A  Railroad  Corporation  Placing  a  Barbed  Wire  Fence  Along  Its 
Right  oe  Way,  and  suffering  it  to  become  out  of  repair  so  that  loose 
livestock  may  pass  through  such  fence  and  enter  upon  such  right  of 
way,  is  not  liable  for  injuries  to  such  trespassing  animals  from  their 
being  frightened  by  passing  trains  and  caused  to  run  on  and  become 
wounded  by  such  fence. 

€.  B.  Moore  and  Dodge  and  Johnson,  for  the  appellant, 

James  H.  McCollum,  for  the  appellee. 

*®  Battle,  J.  Appellant  inclosed  a  part  of  its  railway 
track  and  right  of  way  with  a  wire  fence.  For  three  years 
the  fence  was  permitted  to  stand  without  repairs.  The  result 
vpas,  at  the  end  of  that  time,  it  was  in  a  very  bad  condition; 
there  were  several  gaps  in  it;  and  it  was  not  connected  with 
the  track  at  the  ends.  Wiiile  it  was  in  this  condition  the 
colt  of  appellee  strayed  on  the  right  of  way  of  appellant  and 
upon  the  part  of  its  railway  track  so  inclosed;  and  an  engi- 
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neer  of  an  approaching  train,  discovering  it  upon  the  track 
sounded  the  alarm,  frightened  the  colt,  and  it  ran  from  tho^ 
track  against  the  wire  fence,  by  which  its  throat  was  cut;  and 
the  colt  died  from  the  wound. 

Was  the  appellant  liable  to  the  appellee  for  the  loss  occa* 
sioned  by  the  failure  to  construct  the  fence  so  as  to  make  it 
harmless  to  stock  and  keep  the  same  in  good  repair? 

A  well-established  rule  of  law  is,  that  the  owner  of  private 
grounds  is  under  no  obligation  to  keep  them  in  a  safe  condi- 
tion for  the  benefit  of  trespassers  or  those  who  may  go  upon 
them  uninvited,  from  motives  of  private  convenience  in  no 
way  connected  with  the  owner,  or  from  curiosity.  He  ia 
under  no  obligation  to  fence  or  guard  any  wells,  ditches, 
stone  quarries,  or  other  pitfalls  or  dangerous  places  on  hi» 
uninclosed  grounds,  in  order  to  protect  animals  straying 
thereon  against  injuries;  and  is  not  liable  for  the  damages 
suffered  because  **  he  failed  to  do  so:  Hughes  v.  Hannibal  etc^ 
R.  R.  Co.,  66  Mo.  325;  Clary  v.  Burlington  etc.  R.  R.  Co.,  14 
Neb.  232;  Leseman  v.  South  Carolina  R.  R.  Co.,  4  Rich.  413; 
Gilman  v.  Sioux  City  etc.  Ry.  Co.,  62  Iowa,  299;  1  Thompson 
on  Negligence,  298,  303;  3  Lawson's  Rights,  Remedies,  and 
Practice,  sees.  1149,  1151,  and  cases  cited. 

In  St.  Louis  etc.  Ry.  Co.  v.  Fairbairn,  48  Ark.  493,  Chief 
Justice  Cockrill,  speaking  for  the  court,  said:  "The  appellee 
was  injured  by  stepping  into  a  cavity  caused  by  a  rotten 
plank  in  the  appellant's  platform  at  Bierne  station.  The 
jury  found  the  issues  in  his  favor,  and  the  question  whether 
the  appellee  was  lawfully  on  the  platform  at  the  time  he  was 
injured  is  the  only  one  properly  left  for  our  consideration.  If 
he  was  there  merely  from  curiosity,  or  for  his  own  conven- 
ience for  the  transaction  of  business  in  no  way  connected  with 
the  railway  company,  no  relation  existed  between  him  and 
the  company  which  imposed  upon  the  latter  the  duty  of  exer- 
cising even  ordinary  care  in  maintaining  a  safe  platform  for 
his  own  use,  and  it  is  not  liable  for  his  injury." 

Is  an  owner  of  private  grounds  under  greater  obligations, 
to  owners  of  livestock  as  to  such  stock?  In  K.  C,  S.  &  M, 
Ry.  Co.  V.  Kirksey,  48  Ark.  368,  the  court  said:  "The  rail- 
road's obligation  as  a  carrier,  or  its  duty  to  a  person  rightfully 
upon  its  track,  are  not  coincident  with  the  negative  duty  not 
to  injure,  unnecessarily,  stock  that  wanders  upon  its  right  of 
way  and  track.  It  is  held  to  a  rigid  observance  of  its  publia 
duties,  but  as  to  stock  straying  upon  its  right  of  way,  its  obli- 
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gation  is  not  different  from  that  of  other  owners  or  occupanto- 

of  real  estate The  statute  has  placed   no  obligation 

upon  the  railroad  in  that  respect,  and  the  rights  and  liabilities 
of  the  company  and  stockowner  are  governed  by  the  common 
law.  The  company  is  not  required  to  fence  out  the  stock, 
and  the  stockowner  enjoys  the  passive  license  of  free  pastur- 
age upon  **  its  open  premises  as  upon  those  of  natural  per- 
sons, without  being  held  to  accountability  as  a  trespasser. 
....  The  technical  wrong  that  the  landowner  suffers  by  the 
entry  of  another's  stock  is  regarded  as  too  slight  to  engage 
the  attention  of  the  law,  is  damnum  absque  injuria.  But  the 
privilege  of  entry  and  free  pasturage  is  not  a  right  which  can 
be  demanded  and  enforced — it  is  only  an  immunity  from  suit 
or  punishment,  and  the  company  or  other  landowner  is  under 
no  obligation  to  expend  money  or  labor  in  preparing  the  land 
for  a  convenient  or  a  safe  enjoyment  of  it."  And  this  court, 
in  that  case,  held  that  "the  duty  of  railroad  companies  to 
avoid  unnecessary  injury  to  stock  upon  their  tracks  does  not 
require  them  to  keep  their  entire  right  of  way  clear  of  obstruo* 
tions  which  conceal  stock  from  view  of  the  engineer  of  the 
train  until  they  rush  upon  the  track  unseen,  and  too  late  to- 
avoid  the  injury." 

The  law  upon  this  subject,  and  the  reason  for  it,  are  clearlj 
and  succinctly  stated  by  Chief  Justice  Gibson  in  Knight  v. 
Abert,  6  Pa.  St.  472,  47  Am.  Dec.  478,  he  said:  "  In  this,  and 
perhaps  every  American,  state  an  owner  of  cattle  is  not  liable 
to  an  action  for  their  browsing  on  their  neighbor's  uninclosed 
woodland.  But  it  follows  not  that  because  such  browsing  is 
excusable  as  a  trespass,  it  is  a  matter  of  right.  It  is  an  im- 
munity, not  a  privilege;  or,  at  most,  a  license  revokable  at 
the  will  of  the  tenant,  who  may  turn  his  neighbor's  cattle  away 
from  his  grounds  at  pleasure.  Their  entry  is,  in  strictness,  a^ 
trespass,  which,  for  its  insignificance,  is  not  noticed  by  the 
law,  probably  on  the  foot  of  the  maxim,  de  minimis,  or  per-^ 
haps  because  it  is  better  that  all  wagte  lands  should  be  treated 
as  common  without  stint.  It  certainly  saves  vexatious  liti- 
gation. The  particular  loss  from  it  is  unappreciable,  even  as^ 
a  subject  of  nominal  damages,  and  would  probably  be  held 
so,  even  in  England,  where  waste  land  is  altogether  worth- 
less. But  even  if  an  **  owner  of  cattle  had  the  right  claimed 
for  him,  the  tenant  would  not  be  bound  to  expend  his  money 
or  bib  labor  in  preparing  his  land  for  the  safe  and  convenient 
enjoyment  of  it.     A  man  must  use  his  property  so  as  not  to 
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.incommode  his  neighbor;  but  the  maxim  extends  only  to 
neighbors  who  do  not  interfere  with  it  or  enter  upon  it.  Ha 
who  suffers  his  cattle  to  go  at  large  takes  upon  himself  the 
risks  incident  to  it.  If  it  were  not  so,  a  proprietor  could  not 
4sink  a  well  or  a  Eawpit,  dig  a  ditch  or  a  millrace,  or  open  a 
4stone  quarry  or  a  mine-hole  on  his  own  land,  except  at  the 
risk  of  being  made  liable  for  consequential  damage  from  it — 
which  would  be  a  most  unreasonable  restriction  of  his  enjoy- 
ment. He  might  as  well  be  required  to  level  a  precipice,  put 
a  fence  around  a  swamp,  or  cut  down  reclining  trees.  It  is 
-enough,  in  all  reason,  that  his  neighbor's  cattle  have  the 
range  of  his  forest,  without  imposing  upon  him  the  duty  of 
looking  to  their  safety.  If  the  owner  of  them  do  not  choose 
to  enjoy  his  license  on  that  footing,  let  him  keep  them  at 
home,  or  send  a  herdsman  along  with  them.  The  law  im- 
poses no  such  duty  on  the  tenant." 

Upon  the  principle  stated  in  the  cases  we  have  cited,  rail- 
road companies  are  not  required  to  cover  culverts  and  bridges 
in  their  tracks  so  as  to  permit  stock  to  pass  over  them  in 
«afety;  yet  it  is  a  notorious  fact,  as  attested  by  the  records  of 
this  court,  that  cattle  frightened  by  approaching  trains  have 
run  into  uncovered  culverts  and  been  killed,  and  it  never  has 
been  suggested  by  any  court,  so  far  as  known  to  us,  that  a 
railroad  company  was  liable  for  such  injuries  because  the 
•culverts  were  uncovered :  Hot  Springs  R.  R.  Co.  v.  Newman, 
-86  Ark.  607;  Little  Rock  etc.  S.  Ry.  Co.  v.  Trotter,  37  Ark.  593. 

There  is,  however,  a  class  of  authorities  which  holds,  by 
way  of  exception  to  the  general  rule,  that  it  is  the  duty  of 
the  owners  of  private  grounds  to  erect  suitable  guards  around 
the  excavations  made  by  them  thereon  so  **  near  a  public 
road  that  persons  and  animals  passing  on  the  road  might 
accidentally  fall  into  the  same,  and  that  he  is  liable  to  any 
one  who  may  be  injured  by  accidents  resulting  from  their 
failure  to  do  so:  Clary  v.  Burlington  etc.  R.  R.  Co.,  14  Neb. 
232,  and  cases  cited ;  3  Lawson's  Rights,  Remedies,  and 
Practice,  sec.  1157,  and  cases  cited;  1  Thompson  on  Negli- 
gence, p.  307.  In  Townsend  v.  Wathen,  9  East,  277,  A  kept 
■on  his  open  grounds  near  the  highway,  without  notice,  cer- 
tain traps  baited  with  flesh  for  the  purpose  of  catching  his 
neighbor's  dogs,  and  B's  dog,  led  by  his  natural  instinct,  ran 
into  one  of  these  traps  and  was  killed,  and  it  was  held  that 
A  was  liable  to  B  for  damages  caused  by  the  killing  of  the 
<iog.     And  in  a  case  in  which  tiie  defendant  had  dug  a  pit 
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under  a  cotton  gin,  near  a  highway,  and  kept  it  uninclosed,^ 
with  corn  and  cotton  seed  scattered  about  it,  and  the  plain- 
tiff's cow,  wliich  he  had  turned  out  at  a  place  remote  from 
the  gin,  fell  into  it  and  was  killed,  this  court  held  that  the 
defendant  was  guilty  of  negligence  and  liable  to  the  plaintiff 
for  the  value  of  the  cow:  Jones  v.  Nichols,  46  Ark.  207,  55  Am, 
Rep.  575. 

In  this  case  the  appellant  was  under  no  obligation  to  con- 
struct and  maintain  a  fence  along  its  track  or  highway,  or  to 
place  guards  around  wells,  or  other  pitfalls  or  dangerous 
agencies  on  its  right  of  way,  to  protect  animals,  uninvited, 
wandering  thereon  against  injuries.  It  was  under  no  greater 
obligations  to  provide  safeguards  against  wire  fences  than  it 
was  to  place  them  around  pits  or  other  dangerous  places. 
The  peculiarity  of  the  danger  does  not  alter  the  duty  or  lia- 
bility. The  owner  of  animals  in  permitting  them  to  run  at 
large  assumes  all  the  risks  to  which  the  animals  are  exposed 
by  reason  of  such  dangers. 

In  the  trial  of  this  case  no  evidence  was  adduced  tending 
to  show  that  the  appellant  placed  any  thing  on  its  right  of 
way  calculated  to  invite  or  induce  horses  and  *'  cattle  to  go 
thereon,  between  its  track  and  the  wire  fence,  and  that  appel- 
lee's colt  was  thereby  invited  or  induced  by  appellant  to  go 
upon  the  same  at  the  time  it  was  killed,  as  in  the  case  of  Sisk 
V.  Crump,  112  Ind.  604,  2  Am.  St.  Rep.  213,  cited  by  appellee. 
There  was  no  evidence  tending  to  show  that  the  wire  fence 
was  constructed  or  maintained  in  such  manner  and  so  near  a 
public  street  or  road  as  to  make  it  dangerous  for  horses  or 
cattle  passing  along  the  street  or  road.  There  was  no  evi- 
dence to  show  that  this  case  comes  within  any  exception  to 
the  general  rule.  The  evidence  tended  to  prove,  in  short,  the 
follov/ing  facts:  That  the  wire  fence  was  in  bad  condition  by 
reason  of  the  gaps  in  it;  that  appellee's  colt,  uninvited,  wan- 
dered upon  the  right  of  way  and  track  of  appellant,  was  fright- 
ened by  an  alarm  lawfully  given  on  a  passing  train,  and 
ran  against  the  fence,  and  was  thereby  wounded  and  killed. 
The  case  comes  clearly  within  the  general  rule,  as  we  have 
stated  it. 

But  appellant  did  owe  to  appellee  the  duty,  when  it  dis- 
covered his  colt  upon  its  track,  to  use  ordinary  or  reasonable 
care  to  avoid  injury  to  it  by  running  its  train  against  it,  or 
by  frightening  and  driving  it  by  unnecessary  alarms  against 
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the  wire  fence:  Railway  Co.  v.  Roberts^  66  Ark.  387;  Atlanta 
4tc.  R.  R.  Co,  V.  Hudson,  62  Ga.  679. 

Reversed,  and  remanded  for  a  new  trial. 

Mansfield,  J.,  dissented. 


KiAL  Pkopebtt — Liability  of  Owners  to  Trespassers.— Trespassers 
going  upoa  the  premises  of  another  take  them  as  they  find  them,  and  rua 
<uch  risks  as  are  incidental  to  the  existing  condition  of  the  premises,  and 
cannot  complain  of  their  needing  repairs,  nor  recover  for  injuries  received 
from  the  condition  in  which  they  find  such  premises:  Woohoine  v.  Chesapeake 
*(c  Ry.  Co.,  36  W.  Va.  329;  32  Am.  St.  Rep.  859,  and  note;  Frost  v.  East' 
tin  R.  R.,  64  N.  H.  220;  10  Am.  St.  Rep,  396,  and  note;  Galveston  Oil  Co.  v. 
Moi-ton,  70  Tex.  400;  8  Am.  St.  Rep.  611,  and  note;  Oillis  v.  Pennsylvania 
R.  R.  Co.,  59  Pa.  St.  129;  98  Am.  Dec.  317,  and  note;  Sweeny  v.  Old  Colony 
etc.  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644,  and  extended  note;  SuUivan 
V.  Boston  etc  R.  R.  Co.,  156  Mass.  378;  O'Connor  v.  Illinois  Cent.  R.  R.  Co., 
44  La.  Ann.  339.  See  note  to  Bedell  v.  Berkey,  15  Am.  St.  Rep.  374,  and  the 
«xtended  note  to  Cauley  v,  Pittsburg  etc  Ry.  Co.,  40  Am.  Rep.  667. 

Railroads — Defective  Fences — Liability  for  Injury  to  Stock  Stray- 
INO  ON  Track.  — Where  a  railroad  company  is  not  bound  to  fence  its  track, 
jt  is  not  liable  to  the  owner  of  cattle,  who  suffers  them  to  go  upon  the  track 
where  they  are  killed,  unless  the  damage  done  is  gratuitous:  Railroad  Co.  v. 
Skinner,  19  Pa.  St.  298;  57  Am.  Dec.  654,  and  note;  Layne  v.  Ohio  etc.  Ry, 
Co.,  35  W.  Va.  438;  Indianapolis  etc  R.  R.  Co.  v.  McClure,  26  Ind.  370;  89 
Am.  Dec.  467,  and  note.  See,  also,  on  this  point  Oregon  Ry.  etc.  Co.  v. 
Sinalley,  1  Wash.  206;  22  Am.  St.  Rep.  143,  and  note.  A  railroad  company 
is  not  liable  for  injuries  to  cattle  unlawfully  upon  uninclosed  lands  adjoin- 
ing  its  track:  Perkins  v.  Eastern  R.  R.  Co.,  29  Me.  307;  50  Am.  Dec.  589, 
and  note.  A  railroad  company  is  not  liable  for  injury  to  stock  trespassing 
on  its  track  in  the  absence  of  negligence  on  the  part  of  its  servants,  even 
when  the  law  requires  the  company  to  fence  its  road  and  it  has  failed  to  do 
bo:  Jachon  v.  Rutland  etc.  R.  R.  Co.,  25  Vt.  150;  60  Am.  Dec.  246,  and  note; 
Chapin  v.  Sullivan  R.  R.,  39  N.  H.  564;  75  Am.  Dec.  237,  and  note;  Cliapin 
v.  Sullivan  R.  R.,  39  N.  H.  53;  75  Am.  Dec.  207,  and  note.  This  question 
will  be  found  further  treated  in  the  following  cases:  Memphis  etc  R.  R.  Co. 
V.  Kerr,  52  Ark.  102;  20  Am.  St.  Rep.  159,  and  extended  note;  New  Orleans 
etc.  R.  R.  Co.  V.  Bourgeois,  66  Miss.  3;  14  Am.  St.  Rep.  534;  Missouri  Pae, 
Ry.  Co.  V.  Oedney,  44  Kan.  329;  21  Am.  St.  Rep.  286,  and  note;  and  th» 
exteiiJod  notes  to  the  following  cases:  Eames  v.  Salem  etc.  R.  R.  Co.,  96  Am. 
Dec.  681 ;  Savannah  etc.  Ry.  Co.  v.  Geiger,  68  Am.  Rep.  703,  and  Tmuiwanda 
R.  R.  Co.  V.  Munger,  49  Am.  Dec  261. 
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Ibterstatb  Commerce — Foreign  Corporations. — The  power  of  Congress 
to  regulate  commerce  includes  commerce  carried  on  by  corporations  as 
well  as  commerce  carried  on  by  natural  persons,  and  a  state  can  no 
more  regulate  commerce  carried  on  by  the  former  than  such  commerce 
carried  on  by  the  latter. 

Interstate  Commerce.  — Ip  a  Corporation  Formed  Under  thb  Laws  or 
One  State  enters  into  a  contract  with  residents  of  another  state  to  act 
as  its  agents  in  the  sale  of  its  property  in  the  latter  state,  and  such 
agents  give  a  bond  with  sureties  to  account  for  and  pay  over  the  pro« 
ceeds  of  such  sale,  and  thereafter  goods  are  shipped  by  the  corporation 
to  such  agents  upon  orders  received  in  the  state  of  its  domicile,  a  statute 
of  the  state  to  which  the  goods  are  shipped  declaring  that  all  contracts 
of  foreign  corporations  doing  business  therein  shall  be  void  unless  such 
corporation  shall  have  filed  a  certificate  in  the  office  of  the  secretary  of 
the  state  designating  an  agent  upon  whom  process  may  be  served,  is 
inoperative  against  such  bond,  because  to  give  it  operation  would  be  to 
permit  the  state  to  regulate  interstate  commerce. 

J.  H.  Ilarrod  and  E.  A.  Bolton,  for  the  appellant. 

Sanders  and  Watkins,  for  the  appellee. 

^*  Battle,  J.  The  White  Sewing  Machine  Company  was 
a  corporation  organized  and  doing  business  under  the  laws  of 
the  state  of  Ohio,  and  was  engaged  in  the  selling  of  sewing- 
machines  and  other  goods  at  Cleveland,  in  that  state.  A.  I. 
Julian  and  N.  H.  Gunn  were  citizens  of  Faulkner  county,  in 
this  state.  On  or  about  the  sixth  day  of  August,  1888,  the 
eewin-ginachine  company  entered  into  a  contract  with 
Julian,  by  which  the  company  undertook  and  bound  itself 
to  sell  sewing-machines  and  the  component  parts  thereof  to 
Julian  at  stipulated  prices,  on  a  credit,  and  Julian  agreed  to 
canvass  Faulkner  county  or  cause  it  to  be  canvassed  "  with 
horse  and  wagon,  exclusively,  for  the  sale  of  the  White  sew- 
ing-machines." Julian  was  to  order  the  machines,  or  the 
component  parts  of  the  same,  when  he  desired  them  to  be 
sent  to  him.  At  the  same  time  Julian,  as  principal,  and 
Ounn,  as  surety,  executed  a  bond  to  the  sewing-machine 
company,  conditioned,  among  other  things,  that  Julian  would 
pay  all  sums  of  money  that  he  would  be  owing  to  the  com- 
pany for  sewing-machines  or  otherwise.  After  this  the  com- 
pany, pursuant  to  the  terms  of  its  contract  and  on  the  faith 
of  the  bond  executed  to  it,  sold  and  shipped  to  Julian  a  large 
number  of  sewing-machines  and  other  property,  and  Julian 
became  indebted  to  it  on  account  thereof  in  a  large  sum  of 
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'*  money.  Julian  failing  to  pay,  the  company  brought  thia 
action  on  the  bond  against  Gunn  to  recover  the  same,  or  a 
part  thereof. 

The  only  defense  made  by  Gunn  was,  the  company  had 
not,  at  the  time  the  bond  was  executed,  filed  any  certificate 
in  the  office  of  the  secretary  of  the  state  of  Arkansas,  desig- 
nating an  agent  upon  whom  process  could  be  served,  and  itA 
principal  place  of  business  in  this  state. 

Evidence  was,  however,  adduced  at  the  trial  tending  to 
prove,  among  other  things,  the  facts  before  stated,  and  that 
the  machines  and  other  property  were  sold  by  the  company 
in  Ohio  and  shipped  to  Julian  in  this  state.  The  court  belo^ 
held  that  these  transactions  were  a  part  of  the  interstate  com- 
merce of  the  United  States,  and  were  not  affected  by  the  laws 
of  this  state,  and  rendered  judgment  in  favor  of  plaintiff 
against  the  defendant,  and  he  appealed. 

Appellant  contends  that  the  bond  sued  on  is  void  under 
the  act  of  the  general  assembly  of  April  4,  1887.  That  act 
declares  that,  before  any  foreign  corporation  shall  begin  to 
carry  on  business  in  this  state,  it  shall,  by  a  certificate  under 
the  hand  of  the  president  and  seal  of  such  company,  filed  in 
the  office  of  the  secretary  of  state,  designate  an  agent,  who 
shall  be  a  citizen  of  the  state,  upon  whom  process  may  be 
served,  and  also  state  therein  its  principal  place  of  business 
in  this  state;  and  provided  that  if  any  such  corporation  shall 
fail  to  file  such  certificate,  all  its  contracts  with  citizens  of 
this  state  shall  be  void  as  to  the  corporation,  and  shall  not  be 
enforced  in  any  of  the  courts  of  this  state  in  favor  of  the  cor- 
poration. 

It  is  conceded  that  the  certificate  required  by  that  act  was 
not  filed  by  the  appellee  until  after  the  debt  sued  on  matured. 
Was  the  bond  void  ? 

"  In  Paul  v.  Virginia,  8  Wall.  168,  the  court,  speaking  of 
a  foreign  corporation,  said:  "The  recognition  of  its  existence 
even  by  other  states,  and  the  enforcement  of  its  contracts 
made  therein,  depend  purely  upon  the  comity  of  those  states 
— a  comity  which  is  never  extended  where  the  existence  of 
the  corporation  or  the  exercise  of  its  powers  are  prejudicial 
to  their  interests  or  repugnant  to  their  policy.  Having  no 
absolute  right  of  recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of  its  contracts  upon 
their  assent,  it  follows,  as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions  as  those  states 
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may  tbink  proper  to  impose.  They  may  exclude  the  foreign 
corporation  entirely;  they  may  restrict  its  business  to  particu- 
lar localities,  or  they  may  exact  such  security  for  the  perform- 
ance of  its  contracts  with  their  citizens  as  in  their  judgment 
will  best  promote  the  public  interest.  The  whole  matter  rests 
in  their  discretion." 

But  this  right  of  the  state  cannot  be  so  exercised  as  to  in- 
terfere with  the  power  of  Congress  to  regulate  interstate  com- 
merce. In  Paul  V.  Virginia,  8  Wall.  168,  the  corporation 
involved  in  litigation  was  an  insurance  company,  and  was 
not  engaged  in  interstate  commerce.  In  speaking  of  the 
power  to  regulate  commerce,  in  that  case,  the  court  further 
said:  "It  is  undoubtedly  true,  as  stated  by  counsel,  that  the 
power  conferred  upon  Congress  to  regulate  commerce  includes 
as  well  commerce  carried  on  by  corporations  as  commerce 

carried  on  by  individuals This  state  of  facts  forbids 

the  supposition  that  it  was  intended  in  grant  of  power  to 
Congress  to  exclude  from  its  control  the  commerce  of  corpo- 
rations. The  language  of  the  grant  makes  no  reference  to 
the  instrumentalities  by  which  commerce  may  be  carried  on; 
it  is  general,  and  includes  alike  commerce  by  individuals, 
partnerships,  associations,  and  corporations." 

'*  In  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
the  court,  speaking  of  interstate  commerce,  said:  "  The  power 
to  regulate  that  commerce,  as  well  as  commerce  with  foreign 
nations,  vested  in  Congress,  is  the  power  to  prescribe  the  rules 
by  which  it  shall  be  governed,  that  is,  the  conditions  upon 
which  it  shall  be  conducted;  to  determine  when  it  shall  be 
free  and  when  subject  to  duties  or  other  exactions.  The 
power  also  embraces  within  its  control  all  the  instrumentali- 
ties by  which  that  commerce  may  be  carried  on,  and  the 
means  by  which  it  may  be  aided  and  encouraged.  The  sub- 
jects, therefore,  upon  which  the  power  may  be  exerted  are  of 
infinite  variety.  While  with  reference  to  some  of  them,  which 
are  local  and  limited  in  their  nature  or  sphere  of  operation, 
the  states  may  prescribe  regulations  until  Congress  intervenes 
and  assumes  control  of  them;  yet,  when  they  are  national  in 
their  character,  and  require  uniformity  of  regulation  affecting 

alike  all  the  states,  the  power  of  Congress  is  exclusive 

Nor  does  it  make  any  difference  whether  such  commerce  is 
carried  on  by  individuals  or  by  corporations." 

In  Pembina  etc.  Mining  Co.  v.  Pennsylvania,  125  U.  S.  181, 
the  court,  after  discussing  this  power  at  length,  said:  "The 
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only  limitation  upon  this  power  of  the  state  to  exclude  a 
foreign  corporation  from  doing  business  within  its  limits,  or 
hiring  offices  for  that  purpose,  or  to  exact  conditions  for  allow- 
ing the  corporation  to  do  business  or  hire  offices  there,  arises 
where  the  corporation  is  in  the  employ  of  the  federal  govern- 
ment, or  where  its  business  is  strictly  commerce,  interstate, 
or  foreign.  The  control  of  such  commerce,  being  in  the  fed- 
eral government,  is  not  to  be  restricted  by  state  authority": 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1;  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727. 

3*  In  Robbins  v.  Shelby  Co.  Taxing  Dist,  120  U.  S.  489,  the 
court  said:  '*  Certain  principles  have  been  already  established 
by  the  decisions  of  this  court  which  will  conduct  us  to  a  sat- 
isfactory decision.  Among  those  principles  are  the  following: 
1.  The  constitution  of  the  United  States  having  given  to  Con- 
gress the  power  to  regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  states,  that  power  is  neces- 
sarily exclusive  whenever  the  subjects  of  it  are  national  in 
their  character,  or  admit  only  of  one  uniform  system,  or  plan 
of  regulation;  ....  2.  Another  established  doctrine  of  this 
court  is,  that  where  the  power  of  Congress  to  regulate  is  ex- 
clusive, the  failure  of  Congress  to  make  express  regulations 
indicates  its  will  that  the  subject  shall  be  left  free  from  any 
restrictions  or  impositions;  and  any  regulation  of  the  subject 
by  the  states,  except  in  matters  of  local  concern  only,  as  here- 
after mentioned,  is  repugnant  to  such  freedom." 

"Of  the  former  class  may  be  mentioned  all  that  portion  of 
commerce  with  foreign  countries  or  between  the  states  which 
consists  in  the  transportation,  purchase,  sale,  and  exchange 
of  commodities.  Here  there  can  of  necessity  be  only  one  sys- 
tem or  plan  of  regulations,  and  that  Congress  alone  can  pre- 
scribe": County  of  Mobile  v.  Kimball,  102  U.  S.  691;  Escanaba 
Co.  V.  Chicago,  107  U.  S  678. 

"  Of  the  class  of  subjects  local  in  their  nature,  or  intended 
as  mere  aids  to  commerce,"  on  which  it  has  been  held  that 
the  authority  of  the  states  may  be  exerted  for  their  regulation 
and  management  until  Congress  interferes  and  supersedes  it, 
"may  be  mentioned  harbor  pilotage,  buoys,  beacons  to  guide 
mariners  to  the  proper  channels  in  which  to  direct  their  ves- 
sels," bridges  over  navigable  streams,  wharfs,  wharfage,  and 
quarantine.  "  State  action  upon  such  subjects,"  said  the 
court,  in  County  of  Mobile  v.  Kimball,  102  U.  S.  '*  691,  "can 
constitute  no  interference  with  the  commercial  power  of  Con* 
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gress,  for  when  that  acts  the  state  authority  is  superseded. 
Inaction  of  Congress  upon  these  subjects  of  a  local  nature  or 
operation,  unliice  its  inaction  upon  matters  affecting  all  the 
states  and  requiring  uniformity  of  regulation,  is  not  to  be 
taken  as  a  declaration  that  nothing  shall  be  done  in  respect 
to  them,  but  is  rather  to  be  deemed  a  declaration  that  for  the 
time  being,  and  until  it  sees  fit  to  act,  they  may  be  regulated 
hy  state  authority." 

A  few  cases  will  serve  to  show  the  character  of  some  of  the 
fitatutes  which  have  been  held  by  the  courts  to  be  unconsti- 
tutional because  they  interfered  with  the  exclusive  power  of 
Congress  to  regulate  interstate  commerce,  and  thereby  what 
constitutes,  in  part,  the  commerce  over  which  such  power  ex- 
tends. In  Hall  V.  De  Cuir,  95  U.  S.  485,  a  statute  of  the  state 
of  Louisiana,  which  attempted  to  regulate  the  carriage  of 
passengers  upon  railroads,  steamboats,  and  other  public  con- 
veyances, and  which  provided  that  no  regulation  of  any 
companies  engaged  in  that  business  sliould  make  any  dis- 
crimination on  account  of  race  or  color,  was  considered.  The 
case  presented  under  the  statute  was  that  of  a  person  of  color 
who  took  passage  from  New  Orleans  for  Hermitage,  both 
places  being  within  the  limits  of  the  state  of  Louisiana,  and 
•was  refused  accommodations  in  the  general  cabin  on  account 
of  color.  In  regard  to  this  the  court  declared  that,  "  for  the 
purposes  of  this  case,  we  must  treat  the  act  of  Louisiana  of 
February  23,  1869,  as  requiring  those  engaged  in  interstate 
commerce  to  give  all  persons  traveling  in  that  state  upon  the 
public  conveyances  employed  in  such  business,  equal  rights 
«nd  privileges  in  all  parts  of  the  conveyance,  without  distinc- 
tion or  discrimination  on  a6count  of  race  or  color We 

have  nothing  whatever  to  do  with  it  as  a  regulation  of  inter- 
nal commerce,  or  as  affecting  any  thing  else  than  commerce 
among  '^  the  states."  And,  speaking  in  reference  to  the 
a-ight  of  the  states,  in  certain  classes  of  interstate  commerce, 
to  pass  laws  regulating  them,  the  court  said:  "The  line  which 
separates  the  powers  of  the  states  from  this  exclusive  power 
of  Congress  is  not  always  distinctly  marked,  and  oftentimes  it 
is  not  easy  to  determine  on  wliich  side  a  particular  case  be- 
longs  But  we  think  it  may  safely  be  said  that  state 

legislation  which  seeks  to  impose  a  direct  burden  upon  inter- 
state commerce,  or  to  interfere  directly  with  its  freedom,  does 
encroach  upon  the  exclusive  power  of  Congress.  The  statute 
snow  under  consideration,  in  our  opinion,  occupies  that  post- 
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tion.  It  does  not  act  upon  the  business  through  the  local 
instruments  to  be  employed  after  coming  within  the  state,  but 
directly  upon  the  business  as  it  comes  into  the  state  from 
without,  or  goes  out  from  within.  While  it  purports  only  to- 
control  the  carrier  when  engaged  within  the  state,  it  must 
necessarily  influence  his  conduct  to  some  extent  in  the  man- 
agement of  his  business  throughout  his  entire  voyage." 

In  Rohbins  v.  Shelby  Co.  Taxing  DisL,  120  U.  S.  489,  the^ 
taxing  district  of  Shelby  county,  Tennessee,  which  included 
the  city  of  Memphis,  acting  under  the  authority  of  a  statute 
of  that  state,  attempted  to  impose  a  license  tax  upon  a  drum- 
mer  for  soliciting,  within  that  district,  tlie  sale  of  goods  for  & 
firm  in  Cincinnati  which  he  represented;  but  the  court  de- 
cided that  such  a  soliciting  of  business  constituted  a  part  of 
interstate  commerce,  and  that  the  statute  of  Tennessee  im- 
posing a  tax  upon  such  business  was  in  conflict  with  the 
commerce  clause  of  the  constitution  of  the  United  States,  and 
was  therefore  void. 

In  McCall  v.  California^  186  U.  S.  104,  the  plaintiff  in  error 
was  convicted  of  violating  an  order  of  the  city  and  county  of 
San  Francisco,  in  the  state  of  California,  which  made  it  a 
misdemeanor  for  any  one  to  act  as  an  '®  agent  of  a  railroad 
company  without  having  first  paid  the  sum  of  twenty-five 
dollars  as  a  license  fee.  He  was  an  agent  in  said  city  and 
county  for  the  New  York,  Lake  Erie,  and  Western  Railroad 
Company,  a  corporation  having  its  principal  place  of  business 
in  the  city  of  Chicago,  and  which  operated  a  continuous  line 
of  road  between  Chicago  and  New  York.  As  such  agent  his 
duties  consisted  in  soliciting  passenger  traflic  in  that  city 
and  county  over  the  road  he  represented.  He  did  not  sell 
tickets  for  his  company;  neither  did  he  receive  nor  pay  out 
money  on  account  of  it.  His  sole  offense  consisted  in  solicit- 
ing passengers  to  go  over  his  company's  road,  without  having 
paid  the  license  tax  imposed  upon  him  by  said  order  as  a 
condition  precedent  to  his  right  to  act  as  such  agent  in  said 
county.  The  court  held  that  the  license  fee  as  to  such  agency 
was  a  tax  upon  interstate  commerce,  and  in  that  respect  was 
unconstitutional.  The  court,  speaking  of  the  agency  and  tax, 
said:  "The  object  and  effect  of  his  soliciting  agency  were  to 
swell  the  volume  of  the  business  of  the  road.  It  was  one  of 
the  'means'  by  which  the  company  sought  to  increase  and 
doubtless  did  increase  its  interstate  passenger  traflic.  It  was 
not  incidentally  or  remotely  connected  with  the  business  of 
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the  road,  but  was  a  direct  method  of  increasing  that  business. 
The  tax  upon  it,  therefore,  was,  according  to  the  principles 
established  by  the  decisions  of  this  court,  a  tax  upon  a  means 
or  an  occupation  of  carrying  on  interstate  commerce,  pure 
and  simple." 

In  this  case  the  contract  between  the  corporation  and  Julian 
and  the  bond  sued  on  were  executed  in  this  state  and  were 
business  transacted  in  Arkansas.  But  no  sales  or  indebted- 
ness were  created  by  them.  The  contract  was  only  an  agree- 
ment to  sell,  and  the  bond  was  a  condition  upon  which  the 
corporation  agreed  to  sell  and  a  means  adopted  to  secure  the 
indebtedness  to  '*  be  contracted  by  sales,  and  both  consti- 
tuted a  contract.  They  were  made  a  foundation  of  a  future 
trade  between  a  corporation  of  one  state  and  a  citizen  of 
another  and  were  a  direct  method  devised  to  increase  the  busi- 
ness of  the  former,  and  as  to  them  served  as  a  basis  of  inter- 
€tate  commerce.  Relying  on  them  the  corporation  sold  the 
machines  and  other  property  and  shipped  them  from  the 
state  of  Ohio,  its  place  of  manufacture  and  business,  to  Julian 
in  Arkansas,  the  place  of  sales  being  in  Ohio.  Until  they 
ceased,  according  to  their  terms  or  by  agreement  of  the  par- 
ties, to  be  of  any  force,  they  were  an  inducement  to,  and  en- 
tered into,  every  sale  and  formed  a  part  of  it.  According  to 
the  principles  firmly  established  by  numerous  decisions  of 
the  supreme  court  of  the  United  States,  they  (the  bond  and 
contract)  the  sales  and  shipment  of  the  machinery  and  other 
property  were  a  part  of  the  interstate  commerce  of  the  United 
States,  which  Congress  has  the  exclusive  right  to  regulate, 
and  were  not  and  could  not  be  affected  by  the  act  of  April  4. 
1887. 

Judgment  affirmed.  

CocKRiLL,  chief  justice  dissented.  He  maintained  that  a  corporation 
■created  under  the  laws  of  one  state  had  no  right  to  recoguitiou  in  another, 
and  might  be  absolutely  excluded  from  its  jurisdiction  and  subjected  to  such 
conditions,  upon  the  privilege  of  doing  business,  as  the  state  might  think 
expedient,  and  that  such  of  the  expressions  to  be  found  in  the  decisions  as 
purport  to  establish  exceptions  in  favor  of  corporations  engaged  in  interstate 
commerce  were  mere  dicta;  that  the  only  question  before  the  court  waa 
whether  the  White  Sewing  Machine  Company  did  business  within  the  state 
of  Arkansas  as  a  corporation;  that  the  business  which  the  company  did  in 
the  state  was  not  confined  to  a  single  act  or  transaction;  that  the  facts  were 
that  the  company  maintained  a  resident  agent  in  the  state,  whose  duties, 
however,  were  restricted  to  selling  to  different  individuals  the  right  to  sell 
machines  for  the  company  within  designated  tenitorial  limits,  and  after 
these  individuals  bound  themselves  to  sell  upon  terms  fixed  by  their  con* 
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tracts;  and  the  individuals  gave  bonds  with  sureties  to  account  to  the  com* 
pany  for  all  sums  due  upon  sales  made;  that  the  contracts  thus  made  with- 
the  agents  were  executed  and  to  be  performed  in  the  state  of  Arkansas,  and 
if  they  had  any  connection  with  interstate  commerce,  it  is  remote;  that  tha 
contracts  of  the  agents  of  the  corporation  and  the  contracts  of  suretyship- 
Were  domestic  contracts,  and  therefore  not  made  with  a  foreign  corporation^, 
and  were  subject  to  the  statutes  of  the  state  prescribing  the  conditions  upoa 
which  such  a  corporation  might  do  business  therein.  Furthermore,  the 
jodge  was  of  the  opinion  that  though  the  business  of  the  corporation  wa» 
conceded  to  be  interstate,  the  statute  could  not  properly  be  regarded  as  » 
regulation  in  limitation  thereof;  that  the  statute  was  not  directed  against. 
commerce  or  any  of  its  regulations,  but  related  only  to  the  right  of  citizens 
to  sue  in  the  jurisdiction  where  the  causes  of  action  arise,  and  imposes  upoa 
a  corporation  only  the  duty  of  submitting  to  that  jurisdiction.  Judge  Mams* 
YIELD  concurred  in  the  dissenting  opinion. 

Interstate  Commerce — Validity  of  License  Taxes  Imfosed  o»  Cob* 
PORATiONs  Formed  in  Other  States. — This  subject  will  be  found  treated 
in  the  extended  notes  to  People  v.  Wemple,  27  Am.  St.  Kep.  564,  and  Statt 
T.  QoodwiU,  25  Am.  St.  Rep.  873. 


Kailway  Company  v,  Cbavens. 

[57  Arkansas,  112.] 

Carriers  Exactino  Contracts  Limiting  LiABiLirr. — If  a  common  carrier 
furnishes  its  agent  bills  of  lading,  uniform  in  terms  and  containing  stipn* 
lations  limiting  its  liability  for  loss  to  losses  occasioned  by  its  negligence,, 
and  would  not  have  received  property  for  shipment  except  under  such 
bills  and  stipulations,  a  shipper,  though  he  did  not  expressly'  object  to- 
such  bills,  is  not  deemed  to  have  assented  thereto.  Under  the  circum* 
stances,  because  he  had  no  choice  except  to  ship  his  property  under  the- 
terms  offered  by  the  carrier,  the  stipulation  of  exception  from  liability 
must  be  regarded  as  unfairly  obtained  and  therefore  as  inoperative. 

Carriers,  Contracts  Limiting  Liability  of. — It  would  violate  the  policy 
of  the  law  to  permit  contracts  to  be  made  restricting  the  carrier's  com- 
mon-law liability  where  he  does  not  afford  shippers  an  opportunity  to- 
contract  for  the  service  without  restriction. 

Dodge  and  Johnson,  for  the  appellants. 

J.  E.  Cravens  and  J.  M.  Moore,  for  the  appellee. 

***  Hemingway,  J.  The  plaintiff  sued  to  recover  the  value- 
of  cotton  that  was  burned  without  fault  of  the  defendants, 
while  they  held  it  for  shipment. 

The  defense  was  that  the  defendants  were  exempt  from  lia- 
bility by  the  terms  of  the  bills  of  lading  under  which  they^ 
received  the  cotton. 

It  was  alleged  in  the  complaint  and  admitted  in  the  answer 
that  the  defendants  operated  a  line  of  road  from  Hartman^ 
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where  the  cotton  was  received,  to  the  several  points  of  con- 
signment, and  that  they  received  the  cotton  under  bills  of 
lading  containing  provisions  to  the  effect  that  they  should 
not  be  liable  except  for  losses  occasioned  by  their  negligence; 
but  it  was  alleged  that  said  provisions  were  void,  for  the  rea- 
son that  they  were  without  consideration,  unfair,  unjust,  and 
unreasonable. 

***  To  maintain  his  contention,  plaintiff  proved  that  the 
defendants  fixed  and  published  a  uniform  rate  for  carrying 
cotton  between  said  points,  and  that  his  shipments  were  made 
according  to  that  rate;  that  the  defendants  furnished  to  their 
agent  at  Hartman  printed  forms  for  bills  of  lading  that  were 
uniform  in  their  terms  and  contained  the  provisions  relied 
upon  in  this  case;  and  that  said  agent  had  no  authority  to 
receive  and  would  not  have  received  the  cotton,  except  under 
said  bills.  It  is  shown  that  the  plaintiff  knew  that  the  bills 
contained  the  provisions  relied  upon,  and  that  he  made  no 
objection  to  the  rate  fixed  or  the  provisions  contained  therein. 
There  were  other  facts  proved,  but,  as  we  understand  the  law, 
they  do  not  affect  the  case  made. 

There  was  no  serious  controversy  as  to  the  amount  of  plain- 
tiff 's  loss,  and  it  is  not  now  insisted  that  the  verdict  was  ex- 
cessive. 

The  contention  is  that  the  court  erred  in  directing  the  jury 
upon  the  law  regulating  the  provisions  of  the  bills  of  lading 
providing  for  defendants'  exemption  from  their  common-law 
liability;  and  no  objection  is  made  to  its  directions  upon  other 
principles  of  law.  We  deem  it  unnecessary  to  set  out  or  con- 
sider seyiatim  the  several  instructions,  for  in  stating  our  views 
of  the  law  we  determine  all  questions  arising  upon  them  that 
are  material  in  this  case.  If  upon  the  case  stated  the  pro- 
visions are  deemed  valid  in  law,  the  defendant  has  a  perfect 
defense,  and  the  action  should  be  dismissed;  on  the  contrary, 
if  the  provisions  are  deemed  invalid  in  law,  the  defendants 
have  no  defense,  and  no  error  in  the  court's  charge  could  have 
prejudiced  them — that  is,  the  judgment  should  be  reversed  or 
affirmed  according  as  the  contracts  are  deemed  valid  or  in- 
valid. 

It  is  contended  that  they  were  invalid  because  they  were 
without  consideration,  but  we  have  not  deemed  it  necessary 
to  enter  upon  the  consideration  of  this  question.  **®  The 
further  objection  urged  to  them  is  that  they  were  unfairly  ob- 


232  Railway  Company  v.  Cravens.       [Arkansas, 

tained,  and  are  therefore  unjust  and  unreasonable  ia  the  eye 
of  the  law. 

To  maintain  this  position  it  is  argued  that  the  plaintiff  had 
an  absolute  right  to  demand  that  defendants  receive  and  carry 
his  cotton  under  their  accountability  at  common  law,  but  that 
he  could  procure  them  to  do  it  only  by  accepting  the  bills 
offered;  and  that  for  this  reason  his  agreement  to  the  condi- 
tions of  the  bills  was  not  fairly  obtained,  and  they  should  be 
adjudged  unjust,  unreasonable,  and  void.  To  this  the  de- 
fendants reply  that  there  is  nothing  to  show  that  the  terms  of 
the  bills  were  unjust  or  unreasonable,  and  that,  as  plaintiff 
understandingly  accepted  them,  he  is  conclusively  bound  by 
them. 

There  are  principles  of  law  pertinent  to  the  case  that  are 
well  settled,  among  which  may  be  stated  the  following:  That 
a  carrier  is  bound  to  receive  and  carry  all  articles  tendered 
him  of  the  kind  that  he  engages  in  carrying;  that  in  perform- 
ing that  service  the  law  casts  upon  him  the  accountability  of 
an  insurer,  unless  he  undertakes  the  service  in  the  particular 
case  under  a  special  contract  with  the  shipper  restricting  his 
liability;  that  the  carrier  can  by  no  act  of  his  own  modify  his 
liability,  but  that  every  modification  must  arise  out  of  a  con- 
tract, fairly  made,  and  just  and  reasonable  in  its  terms. 

It  follows,  from  the  principles  stated,  that  the  law  deems  it 
just  and  reasonable  to  hold  the  carrier  to  the  duty  of  carrying 
with  the  accountability  of  an  insurer  if  the  shipper  so  wish, 
so  that  the  carrier  can  neither  decline  to  perform  the  service, 
nor,  of  his  own  motion,  escape  that  extreme  accountability. 
He  is  authorized  to  contract  with  the  shipper  for  a  restricted 
liability,  but  such  restriction  depends  upon  the  consent  of  the 
shipper.  He  has  the  right  of  choice  between  the  common-law 
^^"^  undertaking  and  any  special  contract  that  the  carrier 
may  wish  to  make,  and  the  making  of  a  modified  contract 
must  represent  his  choice.  But  although  his  consent  is  an 
indispensable  element  in  such  a  contract,  it  is  not  conclusive 
of  its  validity;  for  the  law  will  permit  the  carrier  to  be  re- 
leased from  his  common-law  liability,  not  upon  every  con- 
tract to  that  effect  that  would  be  valid  if  it  related  to  other 
matters,  but  only  in  pursuance  of  a  contract  fairly  made,  the 
terms  of  which  are  deemed  just  and  reasonable.  So  that 
while  a  carrier  claiming  an  exemption  must  show  a  contract 
providing  for  it,  even  this  will  not  avail  him  if  it  appear  to  be 
unfair,  unjust,  or  unreasonable. 


Dec.  1892.]      Railway  Company  v.  Cuayens.  233 

Whetlier  the  agreement  relied  upon  in  a  particular  case 
«ati8fies  the  requirement  of  the  law  as  regards  its  terms  and 
the  manner  of  its  procurement  must  be  determined  in  view 
•of  the  rights  and  duties  of  the  parties,  the  policy  of  the  law 
in  defining  them,  and  the  tendency  of  the  contract  to  con- 
serve or  to  violate  such  policy. 

If  an  intending  shipper  should  be  refused  transportation 
because  he  would  not  make  a  special  contract,  he  might  de- 
€ist  from  shipping  and  hold  the  carrier  for  damages.  Of  this 
there  can  be  no  doubt,  and  we  do  not  understand  that  defend- 
ants question  it.  If  it  were  otherwise,  the  carrier  could  refuse 
to  perform  a  service,  the  performance  of  which  is  its  primary 
•duty,  and  justify  upon  the  ground  that  its  intending  customer 
•declined  to  release  it  from  a  liability  which  the  wisdom  of  the 
law  imposes  on  it;  and  while  the  law  will  not  permit  it  to  re- 
«5trict  its  liability,  it  would  thus  recognize  a  restriction  due  to 
"what,  viewed  practically,  was  no  less  than  its  compulsion. 
This  in  effect  would  authorize  it  to  abrogate  a  rule  of  law  de- 
€igned  to  hold  it  to  a  discharge  of  its  duties,  and  the  law 
<loes  no  such  foolish  thing  as  prescribe  regulations  and  vest 
tlie  party  to  be  regulated  with  the  right  to  appeal  them. 

****  Taking  it  to  be  settled  that  a  refusal  to  carry  except 
upon  such  condition  is  a  wrong,  and  that  one  intending  to 
chip,  who  declines  to  do  it  upon  such  terms,  has  a  right  of 
action  for  his  damage,  we  are  next  to  consider  what  his  atti- 
tude is  if  instead  of  declining  to  ship  upon  the  condition,  he 
elects  to  ship  and  accedes  to  the  condition  in  order  to  obtain 
transportation. 

The  law,  as  we  have  seen,  deems  it  the  best  policy  that  the 
carrier  should  bear  the  general  liability  of  an  insurer,  except 
where  his  customer  consents  to  bear  a  part  of  the  risk,  in 
which  case  it  seems  to  contemplate  that  the  terms  upon  which 
€uch  consent  is  given  will  guard  and  preserve  the  public  in- 
terest. But  the  consent  meant  is  certainly  not  a  constrained 
submission  to  terms  imposed;  not  a  consent  extorted  by  what 
the  law  characterizes  as  duress,  nor  what  is  practically,  as 
society  is  organized,  the  same  thing;  but  it  is  what  Mr.  Pom- 
€roy  calls  an  "absolute  consent" — a  consent  that  implies  a 
physical,  intellectual,  and  moral  power,  freely  and  deliber- 
ately exercised.  Consent  of  a  different  kind  may  be,  and 
often  is,  all  that  is  required  to  make  a  contract  binding  at  law 
and  even  in  equity;  but  it  cannot  make  a  contract  fair,  just, 
or  reasonable.     As  a  rule,  the  validity  of  a  contract  in  no  wise 
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depends  upon  its  fairness,  nor  the  justness  or  reasonableness 
of  its  terms,  nor  tlie  adequacy  of  the  consideration,  pro- 
vided it  rests  upon  one  deemed  valuable;  nor  will  it  be  invali- 
dated  by  reason  of  the  fact  that  the  party  was  in  pecuniary 
or  other  necessity  or  distress,  provided  it  was  intelligently 
and  freely  made,  without  the  use  of  undue  pressure.  If  the 
party  freely  and  intelligently  elect  to  make  a  hard,  unequal, 
and  unjust  contract,  the  courts  will  not  make  a  better  one  for 
him,  or  relieve  him  of  the  one  made,  merely  because  he  wa» 
in  straitened  circumstances  audit  seemed  to  him  necessary  to 
make  it  in  order  to  secure  relief.  The  courts  decline  to  thu» 
hamper  the  independence  of  the  ***  individual  or  limit  his- 
right  to  make  his  own  contracts,  such  functions  pertaining  to 
paternal  and  not  to  free  government.  But  relief  is  withheld 
upon  the  ground  that  the  party  had  his  choice  between  not 
acquiring  the  benefits  accruing  under  the  contract  and  ac- 
quiring them  according  to  its  terms,  and  had  intelligently  and 
freely  exercised  his  choice  and  elected  to  take  the  benefits  of 
the  contract.  The  reason  does  not  apply  where  the  party  ac- 
quires nothing  under  the  contract,  and  is  constrained  to  con- 
sent to  it  by  reason  of  the  fact  that  the  other  party  had  mad© 
this  agreement  necessary  to  the  enjoyment  of  an  important 
and  apparently  indispensable  privilege  to  which  he  was  already 
entitled.  But  even  when  a  party,  by  an  unequal  or  unjust 
contract  made  without  duress  or  misrepresentation,  acquires 
something  to  which  he  had  no  other  right,  courts  of  equity 
have  shown  a  disposition  to  relieve  the  other  party  where  it 
appeared  he  was  in  pecuniary  necessity  or  distress  that  im- 
pelled him  to  make  an  undue  sacrifice,  and  advantage  was 
taken  of  such  condition:  2  Pomeroy's  Equity  Jurisprudence, 
sec.  948;  Buford  w.  Louisville  etc.  R.  R.  Co.  82  Ky.  286;  Brown 
v.  Hall,  14  R.  I.  249;  61  Am.  Rep.  375;  1  Wharton  on  Con- 
tracts, sec.  170. 

Upon  this  principle,  contracts  to  pay  unconscionable  inter- 
est where  no  usury  laws  are  in  force,  and  to  transfer  expec- 
tant estates  for  considerations  grossly  inadequate,  have  beea 
declared  void:  Miller  v.  Cook,  10  L.  R.  Eq.  Cas.  641,  and  cases 
supra. 

Without  committing  this  court  to  the  doctrine  of  those 
cases  to  the  extent  of  holding  that  an  advantage  taken  of  one's 
necessities  or  distress  to  obtain  a  hard  bargain  will  afford 
ground  for  equitable  relief,  we  think  it  necessarily  and  prop- 
erly deducible  from  them   that  it  is  not  fair,  just,  or  reason- 
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able  in  the  eye  of  the  law  to  take  advantage  of  one's  necessities 
or  distress  to  obtain  a  contract  by  which  he  releases  some 
valuable  right  or  assumes  some  onerous  liability — at  least 
where  it  does  ****  not  appear  that  he  received  any  correspond- 
ing benefit;  and  that  wliile  the  circumstances  might  not- 
warrant  the  avoidance  of  an  ordinary  contract,  they  would 
defeat  such  a  one  as  depends  for  its  efficacy  upon  its  fairness,, 
and  the  justness  and  reasonableness  of  its  terms. 

Applying  the  principle  stated  to  this  class  of  cases,  the- 
question  is,  whether  it  can  be  declared  as  a  matter  of  law  that 
an  intending  shipper  is  under  a  necessity  to  agree  to  a  special 
contract  which  the  carrier  proposes  as  a  condition  to  receiv- 
ing and  carrying  his  property;  and  if  so,  whether  it  can  be- 
further  declared  that  the  carrier  takes  an  unfair  advantage  of 
his  necessity  to  obtain  the  contract. 

It  is  a  well-known  fact  that  the  prosperity  of  the  public- 
collectively,  and  of  its  members  individually,  depends  abso- 
lutely upon  transportation  and  transportation  agencies.  And. 
that  the  carrying  business  is  mostly  concentrated  in  a  few 
powerful  corporations,  to  a  large  extent  controlling  monopolies, 
natural  if  not  legal,  whose  position  enables  them  to  control 
it.  Circumstances,  well  understood,  that  exist  without  any 
design  of  the  law,  give  them  the  power  to  shape  the  carrying 
business  and  impose  upon  it  such  conditions  as  they  see  fit^ 
Every  demand  they  make  represents  the  will  of  their  aggre- 
gate being,  backed  up  by  all  their  concentrated  powers.  The^ 
public,  in  meeting  such  demands,  act  separately  and  not  col- 
lectively. The  individual  stands  alone  and  can  oppose,  to 
the  demand  coming  from  such  concentration  of  corporate 
power,  the  influence  of  but  one  member  of  the  vast  aggregate 
that  comprises  the  public.  Whether  he  gives  the  carrier  his^ 
patronage,  or  does  not,  matters  but  little  to  the  latter;  but 
whether  the  carrier  transports  his  property  promptly  and 
safely  will  perhaps  determine  whether  he  succeeds  or  fails  irv 
business.  If  he  declines  the  terms  proposed,  and  refrains 
from  shipping,  he  has  no  adequate  redress.  If  he  sues  to 
recover  his  damage,  he  is  subjected  to  all  the  delay  and  ex- 
pense incident  to  ***  such  litigation,  and  at  last  recovers 
only  what  the  law  regards  as  his  damage,  and  must  himself 
stand,  what  would  generally  be  much  greater,  the  loss  which 
the  law  deems  too  remote  to  estimate  as  damage.  If  he  with- 
hold his  patronage  aiid  attempt  by  this  means  to  induce  th& 
carrier  to  recede  from  his  terms,  he  can  accomplish  nothing; 
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for  his  business  is  too  small  to  make  his  patronage  material, 
and,  besides,  if  his  property  is  to  be  transported,  he  must  at 
last  deliver  it  to  the  exacting  carrier;  for,  from  the  nature  of 
the  business,  he  can  rarely  find  any  other.  So  that  he  would 
only  have  postponed  giving  his  patronage,  and  the  delay  in 
ehipment,  that  may  have  been  very  detrimental  to  his  busi- 
ness, would  not  be  appreciable  to  the  carrier.  In  considering 
the  relative  positions  of  the  parties,  Judge  Bradley  thus  states 
his  attitude:  "He  is  one  individual  of  a  million.  He  cannot 
afford  to  higgle  or  stand  out  and  seek  redress  in  the  courts. 
His  business  will  not  admit  such  a  course.  He  prefers 
rather  to  accept  any  bill  of  lading  or  sign  any  paper  the 
■carrier  presents;  often,  indeed,  without  knowing  what  the  one 
or  the  other  contains.  In  most  cases,  he  has  no  alternative 
but  to  do  this  or  abandon  his  business":  Railroad  Co.  v.  Lock' 
^ood,  17  Wall.  379. 

The  supreme  court  of  Michigan,  with  reference  to  the  same 
€ubject,  thus  defines  the  attitude  of  railroad  companies: 
^'They  do,  and  necessarily  must,  absorb  nearly  the  entire 
business  of  carrying  merchandise  and  property  requiring 
■carriage  and  deposit  along  and  in  the  vicinity  of  their  route, 
-and  competition  is  virtually  destroyed.  There  is,  in  a  certain 
sense,  a  compulsion  upon  all  requiring  transportation  to  em- 
ploy them;  and  a  restriction  of  liability  by  notice  is  measur- 
ably compulsory.  There  is  no  mutuality  or  freedom  of  choice 
offered.  The  person  desiring  to  have  goods  forwarded  is 
■compelled  in  reality  to  have  them  carried  forward  by  the 
company;  their  obligation  is  to  carry  them;  and  a  restriction 
of  ***  the  liabilities  primarily  growing  out  of  that  obligation, 
by  a  notice,  is  an  imposition  of  terms  rather  than  a  contract": 
Michigan  Cent.  R.  R.  Co.  v.  Hale^  6  Mich,  258.  See  Little 
Rock  etc.  Ry.  Co.  v.  Eubanks,  48  Ark.  460;  3  Am.  St.  Rep.  245. 

Why,  we  would  ask,  is  restriction  by  express  agreement,  if 
necessary  to  obtain  transportation,  less  compulsory,  less  an 
imposition  of  terms,  or  more  in  the  nature  of  a  contract? 
The  unequal  condition  of  the  parties  is  the  same  in  either 
case;  the  necessity  of  the  one  to  obtain  transportation  and 
the  control  of  it  by  the  other  exist  in  either  case;  the  only 
<lifference  between  the  agreement  by  notice  and  that  by  writ- 
ing in  the  bill  of  lading  is  that  in  the  one  case  consent  is 
implied  and  in  the  other  express,  but  in  either  case  the  party 
is  bound  to  give  it  in  order  to  enjoy  a  privilege  of  great  and 
possibly  vital  financial  importance  to  him.     The  agreement 


Dec.  1892.]      Railway  Company  v.  Cravens,  237 

in  neither  case  embodies  the  free  and  deliberate  consent  of 
both  parties,  for  one  did  what  he  felt  bound  to  do,  while  the 
overmastering  influence  of  the  other  enabled  him  to  embody 
his  will  in  a  formal  contract. 

The  relative  position  of  the  parties  must  be  well  understood 
by  both  of  them — by  the  individual  desiring  to  ship  property 
and  the  carrier  to  whom  it  is  offered.  Xbe  individual  feels 
that  transportation  is  necessary  to  his  success,  and  that  unless 
he  gets  it  promptly  he  will  suffer  inconvenience  and  perhaps 
loss;  he  regards  the  probability  of  loss  in  transit  as  remote, 
and  knows  that  if  there  is  no  loss  the  contract  is  immaterial. 
Under  such  circumstances  he  will  assume  the  risk  of  contin- 
gent future  loss,  rather  that  sustain  a  loss  that  is  certain  and 
present,  as  men  usually  are  prone  to  sacrifice  contingent  future 
interest  to  satisfy  present  wants.  So  we  think  it  should  bo 
held,  as  a  matter  of  law,  that  the  parties  stand  upon  a  footing 
of  inequality,  and  that  individuals  desiring  to  make  shipments 
are  under  a  necessity  sufficient  in  the  ordinary  affairs  of  lifo 
to  amount  to  compulsion,  ***  where  it  is  pressed.  The 
question  then  is,  whether,  in  the  case  stated,  a  carrier,  in 
making  agreements  exempting  him  from  his  common-law 
liability,  takes  an  unfair  or  unjust  advantage  of  the  situation 
and  of  his  customers'  wants. 

The  answer  seems  plain,  in  the  light  of  what  has  already 
been  said.  The  service  is  in  fact  an  absolute  necessity  to  the 
individual;  the  carrier  is  by  law  bound  absolutely  to  perform 
it.  It  affects  as  well  the  public  interest  as  that  of  the  indi- 
vidual, and  the  law  regulating  it,  recognizing  the  unequal 
footing  ^of  the  parties,  has  regard  alike  to  both  interests. 
Great  and  valuable  powers  and  privileges  are  conferred  upon 
the  carrier,  and  in  return  for  them,  out  of  regard  for  the  gen- 
eral good,  the  law  exacts  that  he  shall  promptly  perform  it 
without  damage  to  property  committed  to  him.  He  accepts 
the  grant  upon  those  terms,  enjoys  its  benefits  and  thereby 
acquires  a  controlling  influence  in  the  body  politic,  and  then 
declines  to  perform  the  service,  except  upon  the  condition  that 
he  be  released  from  the  accountability  he  assumed.  That  is, 
he  will  perform  the  service  only  upon  the  condition  that  his 
customer  carry  a  risk  which,  except  where  his  customer  pre- 
fers to  carry  it,  the  wisdom  of  the  law  has  imposed  upon  him. 
This  is  a  plain  dereliction  of  a  public  duty,  and  it  is  a  wrong 
to  the  customer,  since  it  deprives  him  of  the  right  to  have  the 
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«ervice  and  to  choose  whetlier  it  be  performed  at  one  price 
without  risk  to  him,  or  at  another  price  partly  at  his  risk. 

But  it  is  said  that  if  the  party  knowingly  consent  to  a 
€pecial  contract,  no  one  else  can  object,  and  that  he  cannot 
'be  heard  to  say  that  it  was  unfair  or  that  an  advantage  was 
taken  of  him,  since  he  acted  freely  and  intelligently.  This, 
^s  we  have  seen,  i§  a  mistake,  for  such  contracts  aflFect  the 
interests  of  the  public  and  are  subject  to  public  regulation; 
■and  besides,  the  circumstances  ***  do  not  warrant  the  as- 
sumption of  fact  that  the  party  consented  freely,  but  rather 
show  that  he  submitted  to  terms  that  he  was  bound  to  accept 
when  the  other  party  deprived  him  of  the  opportunity  to 
•choose  between  them  and  the  contract  which  the  law  entitled 
him  to  demand.  For  he  was,  as  we  have  seen,  as  much  enti- 
tled to  be  indemnified  against  loss  in  transit  as  to  the  service 
-demanded. 

The  law  imposes  no  necessity  for  an  election  between  the 
two  rights,  and  the  carrier  can  impose  none.  But  the  carrier's 
refusal  to  perform  the  service  without  a  release  of  his  liability 
takes  away  the  right  to  choose  which  the  law  gives,  and  forces 
•an  election  between  rights  that  are  not  inconsistent.  Thus 
the  carrier  does  a  wrong  and  thereby  creates  a  necessity  for 
the  wronged  party  to  give  the  consent  relied  upon;  and  the 
question  is  whether  one  who  does  a  wrong  that  places  another 
under  the  necessity  of  agreeing  to  his  proposals,  takes  an  un- 
fair or  unjust  advantage  in  the  matter.  It  is  the  tyranny  of 
power  over  dependence,  and  therefore  unfair,  the  deprivation 
of  a  right,  and  therefore  unjust.  The  reply  that  the  party 
knowingly  consented  under  circumstances  not  constituting 
<]uress  or  fraud,  and  that  this  is  conclusive  against  him,  is 
iiot  sufficient  in  law.  If  it  were,  a  contract  knowingly  made 
to  release  a  carrier  from  liability  for  his  negligence  would  be 
sustained,  but  we  know  that  the  law  is  otherwise.  It  over- 
looks two  important  features  of  this  class  of  contracts,  the 
first,  that  the  individual  is  at  a  disadvantage  in  dealing  with 
the  carrier,  and  is  bound  by  force  of  circumstances  to  accept 
whatever  terms  are  offered  because  he  has  no  reasonable  or 
.practicable  alternative;  the  second,  that  such  contracts  affect 
the  interests  of  the  public,  on  account  of  which  the  law  will 
suffer  them  to  be  made  only  when  they  are  fair,  just,  and 
reasonable. 

***  In  this  case  the  plaintiff  did  not  object  to  the  contract 
proposed  or  ask  for  a  different  one;  but  if  he  had,  the  agent 
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<;ould  not,  and  would  not,  have  entered  into  any  other.  Does 
this  affect  the  case  ?  We  think  not,  but  that  the  case  stands 
just  as  if  the  plaintiff  had  demanded  a  different  contract  and 
agreed  to  the  one  accepted  because  he  could  get  no  other. 
Carriers  do  their  business  in  pursuance  of  a  general  plan,  and 
■of  this  the  public  are  advised,  and  when  the  defendants 
adopted  a  plan,  and  instructed  their  agent  to  pursue  it,  and 
authorized  him  to  pursue  no  other,  their  customers  were  not 
called  upon  to  ask  a  change  of  the  plan,  or  a  departure  from 
its  terms,  in  their  particular  matters;  they  had  a  right  to  sup- 
pose that  the  agent  would  not  deviate  from  his  instructions, 
and  the  evidence  shows  that  in  this  instance  he  would  not: 
Heiserman  v.  Burlington  etc.  Ry.  Co.,  63  Iowa,  736.  Besides, 
if  defendants  prepared  to  do  business  upon  one  plan  only,  it 
should  have  been  in  accordance  with  their  common-law  lia- 
bility; the  public  had  a  right  to  that  service,  promptly  per- 
formed, and  should  not  have  been  subjected  to  any  delay 
incident  to  preparing  to  do  it,  or  instructing  agents  with  re- 
gard to  it.  If  any  customer  were  to  be  delayed,  such  as 
desired  service  under  special  contracts,  and  not  those  who 
desired  it  under  the  common-law  contract,  should  have  been 
fiubjected  to  the  inconvenience. 

The  case  may  be  stated  as  follows:  The  defendants  were 
bound  to  accept  and  carry  the  cotton  as  insurers;  they  pre- 
pared to  do  it,  and  authorized  their  agent  to  do  it  for  them, 
only  upon  condition  that  they  be  exempt  from  such  liability; 
and  the  plaintiff,  being  able  to  make  no  other  contract  for  the 
carriage  of  his  cotton,  agreed  to  the  one  proposed.  They  con- 
tend that  though  the  law  prescribes  that  such  contracts  shall 
be  fair,  just,  and  reasonable,  the  party's  making  it  is  conclu- 
€ive  as  to  those  matters,  in  the  absence  of  fraud  or  duress  as 
defined  by  ***  law.  We  do  not  assent  to  the  position,  but 
hold  that,  to  maintain  the  policy  of  the  law  with  reference 
tiiereto,  such  contracts  must  be  the  free  act  of  the  party,  and 
reflect  his  choice  as  between  the  contract  to  which  the  law 
•entitles  him  and  the  one  relied  on.  One  which  it  was  neces- 
sary for  him  to  make,  by  reason  of  his  circumstances  and  the 
carrier's  refusal  to  make  any  other,  is  not  fair  to  him,  and 
would  not  be  deemed  just  or  reasonable  in  law — at  least 
without  a  showing  that  its  terms  really  conserved  his  interest. 

In  other  words,  we  think  it  would  violate  the  policy  of  the 
law  to  permit  contracts  to  be  made  restricting  the  carrier's 
common-law  liability,  where  the  carrier  does  not  afford  his 


240  Railway  Company  v.  Cravens.      [Arkansas^ 

shippers  an  opportunity  to  contract  for  the  service  without 
such  restriction.  It  may  be  that  shippers  would  prefer  cheaper 
service  with  restricted  accountability  to  more  expensive  service 
with  unrestricted  accountability;  but  they  are  entitled  to  a- 
choice,  and  the  carrier  cannot  deprive  them  of  it,  either 
directly  or  by  any  thing  which  amounts  practically  to  its  de- 
privation. In  support  of  this  conclusion  we  cite  the  case  of 
Louisville  etc.  R.  R.  Co.  v.  Gilbert,  88  Tenn.  430.  But  if  wo- 
were  without  a  precedent,  we  think  the  established  principles- 
and  policy  of  the  law  could  not  be  maintained  upon  a  differ- 
ent conclusion.  If  carriers  could  maintain  exemptions  where 
the  opportunity  to  make  a  contract  without  them  was  not 
afforded,  the  result  would  be  that  such  contracts  would  be 
universal;  and  it  would  be  better  to  state  the  law  generally^ 
as  it  would  in  fact  be  in  every  case,  that  the  carrier  was  only 
liable  for  his  negligence.  But  the  law  has,  in  its  wisdom^ 
established  a  different  rule,  which  it  is  the  duty  of  courts  te 
conserve,  rather  than  overturn.  It  follows,  upon  the  views 
indicated,  that  the  contracts  relied  upon  are  invalid,  and  the 
judgment  is  therefore  affirmed. 


The  case  of  Railroad  Co.  v.  Spann,  57  Ark.  127,  was  one  in  which  the 
plaintiff  sued  to  recover  for  damages  sustained  by  him  as  a  shipper  of  live- 
stock, for  the  failure  of  the  carrier  to  permit  the  stock  to  be  unloaded, 
rested,  watered,  and  fed,  whereby  part  of  the  stock  suffered  death,  and  the 
balance  was  depreciated  in  value.  The  defendant  pleaded  that  the  stock 
had  been  shipped  under  a  special  contract  or  bill  of  lading  exempting  the 
company  from  liability  from  all  loss  occasioned  by  reason  of  heat,  suffocation, 
or  other  results,  and  from  all  liability  from  loss  by  reason  of  any  delay  from 
any  cause  except  negligence  on  the  carrier's  part.  The  trial  judge  charged 
the  jury  that  the  limitations  of  liability  in  the  bill  of  lading  were  void  unless 
the  plaintiff  had  procured  the  shipment  of  his  property  at  reduced  rates,  as 
stated  in  such  bill.  The  jury  returned  a  verdict  against  the  defendant.  The 
judgment  was  affirmed  on  appeal,  and  the  following  opinion  was  filed: 

"This  case  presents  the  question  determined  in  Railway  Co  v.  Cravens,  67 
Ark.  1 12,  ante,  230. 

"  The  plaintiff  did  not  in  this  case,  as  in  that,  introduce  proof  to  show  that 
he  had  no  option  in  accepting  the  bill  of  lading,  or  that  he  accepted  it  be- 
cause he  could  not  procure  a  shipment  of  his  horses  without  doing  so;  bnfc 
the  facts  above  appear  by  the  recitals  of  the  bill  of  lading  upon  which  the 
defendant  relied,  and  the  defense  therefore  failed.  The  bill  of  lading  was 
upon  a  printed  form,  and  contained  fifteen  sections  limiting  the  defendant's 
common-law  liability.  It  provided  that  the  company's  rules  and  regulations, 
printed  at  its  head,  should  constitute  a  part  of  it;  and  the  first  of  said  rules 
18  as  follows:  'No  station  agent  of  this  railroad  has  any  power  or  authority 
to  bind  this  railroad  in  regard  to  the  shipment  of  livestock  except  by  writtea 
contract  in  the  following  form' — following  which  is  the  contract  with  the 
fifteen  limiting  clauses.     It  thus  appears  that  the  railroad  would  not  receive 
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or  cafry  the  stock  unless  the  shipper  accepted  the  bill  of  lading  relied  npon, 
as  ruled  in  the  Cravens  case,  such  a  contract  is  not  deemed  fair  to  the  ship* 
per  or  just  and  reasonable  in  law,  and  is  invalid. 

"As  the  bill  of  lading  furnished  the  evidence  of  its  invalidity,  the  defend* 
ant,  though  an  intermediate  carrier,  could  claim  no  more  under  it  than  the 
carrier  that  issued  it. 

•'All  objections  to  the  instructions  relate  to  this  matter;  and,  as  it  fur- 
nished no  ground  of  defense,  it  is  unnecessary  to  consider  them. 

"  It  is  further  argued  that  the  verdict  is  excessive,  and  we  are  by  no  means 
satisfied  that  we  should  have  rendered  one  so  large;  but  if  plaintiff's  testi* 
mony  was  true,  the  amount  recovered  does  not  exceed  his  loss,  and  whether 
his  testimony  was  true,  or  was  overborne  by  the  weight  of  conflicting  test!* 
mony,  was  a  question  for  the  jury,  not  for  us." 

Carriers — Special  Contracts  Limiting  Liability. — A  common  carrier 
cannot,  by  any  act  of  his  own  to  which  the  shipper  does  not  consent,  limit 
his  liability,  but  the  parties  may  make  an  express  contract  for  that  purpose: 
Wallace  v.  Mathews,  39  Ga.  617;  99  Am.  Dec.  473,  and  note.  A  carrier's 
common-law  liability  cannot  be  limited  by  general  notices,  when  brought  to 
the  knowledge  of  the  shipper,  unless  there  is  very  clear  proof  that  the  latter 
expressly  assented  to  them:  Farmera'  etc.  Bank  v.  Champlain  Transp.  Co.,  23 
Vt.  186;  56  Am.  Dec.  68,  and  note;  Western  IVansp.  Co.  v.  Newhall,  24 
111.  466;  76  Am.  Dec.  760,  and  note;  Buckland  v.  Adams  Exp.  Co.,  97  Mass. 
124;  93  Am.  Dec.  68,  and  note.  A  shipper  is  bound  by  a  contract  limiting 
a  carrier's  liability,  though  he  did  not  read  it  or  hear  it  read,  provided  the 
carrier  resorted  to  no  unfair  means,  and  practiced  no  fraud  or  imposition  in 
securing  his  signature:  St.  Louis  etc.  By.  Co.,  50  Ark.  397;  7  Am.  St.  Rep. 
104,  and  note.  See  the  extended  notes  to  Bissell  v.  New  York  etc.  R.  R.  Co., 
82  Am.  Dec.  380;  Kansas  City  etc.  R.  R.  Co.  v.  Rodebaugh,  5  Am.  St.  Rep. 
719-728. 

Carriers — Duty  to  Carry  Goods  Offered  for  Transportation. — Com- 
mon carriers  are  bound  to  carry  articles  within  the  scope  of  their  business, 
without  any  o.her  contract  than  such  as  the  law  would  imply:  Adams  Exp. 
Co.  V.  Nock,  2  Duvall,  562;  87  Am.  Deo.  510,  and  note.  A  railroad  company 
is  liable  as  a  forwarding  agent  for  refusing  to  receive  goods  without  a  good 
excuse:  Mayhin  v.  South  Carolina  R.  R.  Co.,  8  Rich.  240;  64  Am.  Dec.  753; 
Western  Transp.  Co.  v.  Newhall,  24  111.  466;  76  Am.  Dec.  760,  and  note 
with  the  cases  collected.  See,  also,  the  extended  note  to  Kansas  etc,  Ry.  Co. 
V.  Nichols,  12  Am.  Rep.  500. 


PiPKix  V,  "Williams. 

[57  Arkansas,  242.] 

Fkaudulent  Transfers. — A  Transfer  ok  a  Homestead  Cannot  Bb 
Fraudulent  as  Against  Creditors  of  the  Grantor,  because  they 
have  no  right  to  resort  to  it  for  the  payment  of  their  demands. 

Homestead. — A  Conveyance  of  a  Homestead  in  Which  the  Husband 
Alone  Appears  as  Grantor,  but  containing  a  clause  declaring  that 
the  wife  releases  to  the  grantee  all  her  right  or  possibility  of  dower,  the 
deed  being  signed  and  acknowledged  by  both  spouses,  cannot  be  re* 
garded  as  executed  by  the  wife  for  any  purpose  except  to  release  her 
dower,  and  is  therefore  inoperative  as  against  the  homestead  rights 
either  of  herself  or  of  her  husband. 
AM.  aT.  Rbp,  Vou  XXXVIII.  -16 
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HOMESTEAB. — A    CONVEYANCE    OF    A     HOMESTEAD    lU    WhICH    THE    WlF« 

Does  Not  Join  is  absolutely  void  under  a  statute  declaring  that  no 
conveyance  affecting  the  homestead  of  a  married  man  shall  be  of  any 
validity  unless  his  wife  joins  in  the  execution  thereof. 
EoMBsTEAD.— If  an  Attachment  Is  Levied  Upon  a  Homestead,  and 
such  homestead  is  subsequently  abandoned,  the  attachment  becomes 
operative  from  the  date  of  its  levy,  and  takes  precedence  over  subse* 
queut  conveyances  of  the  property. 

Suit  by  J.  B.  and  Alfred  Williams  against  M.  F.  Lake,  in 
•which  an  attachment  was  issued  and  levied  on  the  fifteenth 
day  of  January,  1890,  upon  certain  real  property.  One  Pip- 
kin interpleaded  in  this  action,  claiming  that  the  property 
upon  which  the  attachment  was  levied  was  not  subject 
thereto,  and  was  in  fact  his  property.  On  and  prior  to  Janu- 
ary 9,  1890,  the  property  was  the  homestead  of  Lake  and  his 
wife,  and  on  the  day  last  named  a  conveyance  thereof  was 
made,  signed  by  both  the  husband  and  wife,  purporting  to 
convey  the  property  to  Pipkin,  but  she  was  not  named  in  the 
deed  as  a  grantor,  and  the  only  language  of  the  deed  ap- 
parently referring  to  her  was  that  in  which  she  relinquished 
her  right  of  dower.  On  December  2,  1890,  Lake  and  his  wife 
executed  a  second  conveyance  to  Pipkin  which  was  in  due 
form.  The  trial  court  determined  that  the  attachment  upon 
the  property  was  valid,  and  Pipkin  appealed. 

The  appellant,  pro  se, 

T.  P.  Winchester,  for  the  appellees. 

'**  Hemingway,  J.  It  seems  to  be  conceded  that  up  to 
the  9th  of  January,  1890,  the  land  in  controversy*  was  the 
legal  homestead  of  the  defendant.  Lake.  On  that  day  he 
executed  a  deed  of  it  to  his  codefendant.  Pipkin,  and  left  it. 
On  the  15th  of  January,  1890,  the  plaintiffs  caused  it  to  be 
attached  as  the  property  of  Lake,  and  the  attachment  was 
sustained.  Pipkin  filed  an  interplea,  claiming  the  property 
as  against  the  attachment.  He  does  not  question  the  cor- 
rectness of  the  judgment  sustaining  the  attachment  against 
Lake,  but  claims  that  he  had  acquired  the  property  before 
the  attachment  issued,  and  that  it  was  therefore  not  liable  to 
levy  or  sale  under  process  or  judgment  against  Lake. 

If  he  had  in  fact  acquired  the  property,  his  position  is  well 
taken;  but  if  the  deed  of  January  9th  passed  nothing,  he 
sliows  no  right  to  resist  the  sale  of  the  land. 

The  court  in  effect  charged  the  jury:  1.  That  a  partner 
could  not  claim  a  homestead  exemption  out  of  firm  property 
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as  against  firm  creditors;  and  2.  That  if  the  deed  to  Pipkin 
was  made  without  consideration,  it  was  void  as  against  the 
firm  creditors. 

It  is  here  insisted,  properly,  as  we  think,  that  there  was 
error  in  each  instruction.  The  property  belonged  to  Lake 
individually,  not  to  the  firm;  the  first  instruction  was  there- 
fore inapplicable  to  the  case,  and,  being  calculated  to  con- 
fuse, if  not  to  mislead,  the  jury,  should  not  have  been  given. 
The  land  was  Lake's  homestead,  free  from  the  claims  of  his 
general  creditors,  and  he  could  sell  it  or  give  it  away  at 
pleasure,  without  prejudicing  any  right  of  theirs;  and  if  in 
fact  he  did  sell  or  give  it  away  by  a  conveyance  valid  as 
■against  himself,  they  could  not  attack  it;  for,  as  they  had  no 
right  to  resort  to  ***  the  land,  they  were  deprived  of  nothing, 
and  in  no  manner  defrauded  by  any  disposition  he  might 
have  made:  Bogan  v.  Cleveland^  62  Ark.  101;  20  Am.  St. 
Rep.  158.  The  second  instruction  was  therefore  erroneous  in 
principle. 

But  although  these  errors  were  committed  it  does  not  fol- 
low that  the  case  should  be  reversed;  for  if  the  interpleader 
showed  that  he  had  acquired  no  interest  in  the  land,  he  was 
not  prejudiced  by  the  errors,  and  is  in  no  position  to  ask  a  re- 
versal. It  therefore  becomes  necessary  to  consider  whether 
the  title  to  the  land  passed  by  the  deed  of  January  9,  1890; 
and,  if  it  did  not,  whether  the  deed  of  December  2,  1890, 
which  was  designed  to  cure  the  former  deed,  passed  the  title 
as  against  p]aiiitiff''8  intervening  attachment. 

The  first  deed  was  suflScient  to  pass  the  title,  if  it  was  not 
void  for  a  failure  to  comply  with  the  provisions  of  the  act  of 
March  18,  1887,  entitled,  "An  act  to  render  more  effectual  the 
<;on8titutional  exemption  of  homestead."  Its  provisions,  in 
€0  far  as  they  affect  this  case,  are  as  follows:  "That  no  con- 
veyance, mortgage,  or  other  instrument  afl'ecting  the  home- 
stead of  any  married  man  shall  be  of  any  validity,  .... 
unless  his  wife  joins  in  the  execution  of  such  instrument, 
and  acknowledges  the  same":  Acts  1887,  p.  90.  The  ques- 
tion then  is  whether  the  deed  met  the  requirements  of  this 
act,  and,  if  not,  how  far  it  was  void  on  account  of  its  failure 
in  til  at  regard. 

Tlie  requirements  of  the  act  are  two:  1.  That  the  wife  shall 
join  in  the  execution  of  the  deed;  and  2.  That  she  shall  ac- 
knowledge it.  It  demands  substantive  acts  only,  and  pre- 
scribes  no  particular  manner  of   performing  them.     If  she 
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actually  join  in  executing  the  deed,  and  then  acknowledge- 
its  "execution  before  an  officer  autliorized  to  certify  acknowl- 
edgments, she  has  done  all  tlie  substantive  acts  required, 
and  as  the  statute  prescribed  no  form  or  manner  of  doing 
them,  there  can  be  no  **''  noncompliance  with  its  provisions 
for  matter  of  form  merely.  Whenever  a  substantial  com- 
pliance appears  the  statute  is  satisfied,  and  the  deed  will' 
be  valid.  But  while  form  is  immaterial,  the  acts  prescribed: 
are  pjerequisites,  and,  where  they  do  not  appear  in  a  deed,  it 
comes  within  the  condemnation  of  the  statute.  Under  the 
rule  stated,  we  cannot  find  that  Mrs.  Lake  joined  in  the  exe- 
cution of  the  deed.  It  is  in  form  a  deed  poll,  and  its  prem- 
ises indicate  that  M.  F.  Lake  is  the  sole  grantor. 

The  name  of  his  wife  does  not  appear  in  the  granting  part, 
nor  elsewhere  in  the  body  of  the  deed;  it  appears  only  after 
the  usual  covenants  of  warranty,  in  a  clause  which  declares 
that  she  releases  to  the  grantee  all  her  right  or  possibility  of 
dower.  If  this  clause  were  not  in  the  deed,  it  would  perhaps 
be  proper  to  hold  that  the  fact  of  her  signing  it  evidenced  an 
intention  to  join  in  its  execution,  and  give  it  whatever  effect 
might  legally  result  from  her  executing  it;  but  it  expressly 
declares  what  her  purpose  was,  and  restricts  the  operation  of 
the^deed  as  against  her  to  the  release  of  her  dower.  It  has 
been  held,  under  statutes  upon  the  same  subject,  for  a  simi- 
lar purpose,  and  of  like  provisions  to  our  own,  that  the  grant 
should  contain  express  reference  to  the  homestead;  but  a  less 
rigorous  rule  perhaps  prevails:  Dooley  v.  Villalonga,  61  Ala. 
129;  Poole  v.  Gerrard,  6  Cal.  71;  65  Am.  Dec.  481,  and  note 
488;  In  re  Cross,  2  Dill.  320.  But,  so  far  as  our  investigation 
has  extended,  no  conveyance  has  been  held  valid,  under  a  simi- 
lar statute,  in  which  the  only  mention  of  the  wife  as  a  grantor 
was  in  a  clause  whereby  she  expressly  released  her  dower  and 
nothing  more;  and  in  a  number  of  such  cases  it  has  been  held 
that  the  deed  was  invalid:  Poole  v.  Gerrard,  65  Am.  Dec.  488, 
note;  Wing  v.  Hayden,  10  Bush,  276;  McGrath  v.  Berry,  13 
Bush,  391;  Herbert  v.  Kenton  Building  etc.  Assn.,  11  Bush, 
296;  Long  v.  Mostyn,  65  Ala.  543;  Wilson  v.  ***  Christopher- 
son,  53  Iowa,  481;  Greenough  v.  Turner,  11  Gray,  332. 

As  the  cases  cited  seem  to  reflect  an  established  rule,  and 
be  right  upon  principle,  we  think  the  deed  invalid  because 
Lake's  wife  did  not  join  in  its  execution.  It  is  perhaps  proper 
to  say  that,  as  it  appears,  from  the  certificate  of  an  officer  au- 
thorized to  take  acknowledgments  of  deeds,  that  she  stated  to 
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ihim  that  she  had  voluntarily  signed  it,  we  are  of  opinion 
the  acknowledgment  is  sufficient,  within  the  statute  under 
consideration,  notwithstanding  it  is  not  in  the  form  which  the 
statute  prescribes  in  other  cases,  and  might  not  be  sufficient 
to  bar  her  right  of  dower. 

As  the  deed  did  not  answer  the  requirements  of  the  statute, 
the  question  is,  how  far  it  was  invalid;  whether  it  was  valid, 
according  to  its  import,  except  as  against  those  entitled  to 
<;laim  the  homestead  exemption,  or  as  a  conveyance  of  the  fee 
subject  to  the  right  of  homestead. 

This  branch  of  the  case  has  been  the  subject  of  much  dis- 
•cussion  among  the  judges,  and  the  brevity  with  which  it  is 
here  treated  is  in  marked  contrast  with  the  time  consumed 
and  the  authorities  read  and  considered  in  the  course  of  de- 
termining it. 

The  language  of  the  statute  is  that  no  deed  not  made  as  it 
prescribes  *'  shall  be  of  any  validity."  If  the  terms  be  given 
their  natural  signification,  such  deeds  are  made  invalid  to 
every  extent  and  as  to  all  persons;  for,  if  they  are  held  to 
carry  the  reversion,  or  to  be  operative  as  against  any  person 
or  class  of  persons,  they  are  to  some  extent  valid,  and  not,  as 
the  statute  ordains  they  shall  be,  without  "any  validity." 

The  decided  weight  of  authority  is  that  such  deeds  are  void 
absolutely,  not  relatively;  that  they  are  mere  nullities,  and 
leave  the  property  as  if  they  had  not  been  made:  Jenjcins  v. 
Barrisnn,  66  Ala.  345;  Long  v.  Mostyn,  65  Ala.  543;  Richard- 
eon  V.  Woodstock  Iron  Co.,  90  Ala.  266;  ***  Alley  v.  Bay,  9 
Iowa,  509;  Goodrich  v.  Brown,  63  Iowa,  247;  Bruner  v.  Bate' 
man,  66  Iowa,  488;  Morris  v.  Ward,  5  Kan.  239;  Ott  v. 
Sprague,  27  Kan.  620;  Lear  v.  Totten,  14  Bush,  103;  Tong  v. 
Eifort,  80  Ky.  153;  Richards  v.  Chace,  2  Gray,  383;  Eldridge 
V.  Pierce,  20  111.  474;  Dye  v.  Mann,  10  Mich.  291;  Amphlett  v. 
Hihhard,  29  Mich,  298-305;  Sherrid  v.  Soulhwich,  43  Mich. 
515;  Cumminga  v.  Busby,  62  Miss.  195;  Ferguson  v.  Mason,  60 
Wis.  389. 

It  has  been  held  by  several  courts  whose  opinions  are  en- 
jtitled  to  and  receive  great  respect  that  such  deeds  are  invalid 
only  in  so  far  as  they  attempt  to  convey  the  homestead  right 
JOT  vest  the  right  of  possession  while  the  homestead  continues, 
and  that  they  are  valid  as  conveyances  of  the  estate  subject 
to  such  right  and  vest  a  right  to  possession  when  the  right  of 
homestead  expires:  Smith  v.  Provin,  4  Allen,  516;  Gunnison 
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V.  Twitchel,  88  N.  H.  70;  Brown  v.  Coon,  36  111.  243;  85  Am. 
Dec.  402;  Stewart  v.  Mackey,  16  Tex.  58;  67  Am.  Dec.  609. 

Tliere  are  several  objections  to  adopting  that  construction 
of  our  statute.  In  the  first  place,  it  is  not  the  natural  import 
of  the  terms  used;  in  the  second  place,  it  would  hinder^ 
rather  than  promote,  the  design  of  the  law,  by  enabling  th& 
husband  alone  to  alien  the  fee  and  thereby  impair  the  value 
of  the  exemption  and  jeopardize  the  permanent  enjoyment  of 
a  homestead  which  the  law  designed  should  not  be  parted 
with  without  the  wife's  concurrence;  in  the  next  place,  this- 
court  held,  under  a  somewhat  similar  provision  in  the  con- 
stitution of  1868,  that  mortgages  were  void  in  toto,  and  not 
void  only  in  so  far  as  they  affected  the  homestead  right;  and  in 
the  last  place,  it  is  the  policy  of  our  homestead  laws  to  pro- 
tect the  title,  as  well  as  the  possession  and  use,  of  the  home- 
stead, as  is  shown  in  the  rule  that  forbids  the  sale  of  the 
reversion,  either  under  execution  during  the  husband's  life,  or 
under  order  of  the  probate  court  after  *''•  his  death.  We 
cannot,  therefore,  adopt  this  construction. 

The  construction  which  would  hold  the  deed  void  as  to 
those  entitled  to  the  exemption,  but  valid  as  to  others,  is  liable 
to  the  objection  that  it  validates  for  many  purposes  what 
the  statute  says  shall  not  be  valid  for  any  purpose,  and  more- 
over, is  directly  opposed  to  the  construction  that  had  been 
placed  upon  similar  statutes  in  other  states  before  ours  waa 
adopted:  Bolton  v.  Oherne,  79  Iowa,  278;  Alford  v.  Lehman^ 
76  Ala.  526;  Richardson  v.  Woodstock  Iron  Co.,  90  Ala.  266;. 
Richards  v.  Chace,  2  Gray,  383. 

But  another  objection  to  that  interpretation,  more  cogent 
in  the  minds  of  some  of  the  judges  than  those  mentioned,  is 
that  it  would  permit  the  husband  to  hold  as  exempt  from  his 
debts  property  not  otherwise  exempt  merely  because  it  had 
once  been  his  homestead,  and  he  had  made  an  attempt  Uy 
convey  it.  If  the  deed  was  void  as  to  him,  the  land  remained 
his  after  the  deed  was  made,  and  if  he  removed  from  it  and 
it  ceased  to  be  his  homestead,  it  would,  under  the  general 
law,  become  liable  to  his  debts;  but  if  the  deed  is  held  oper- 
ative as  against  his  creditors,  they  are  precluded  from  enforc- 
ing their  claims  against  it,  although  he  might  be  at  liberty  to- 
recover  it  at  will.  The  legislature  certainly  never  intended 
by  the  act  under  consideration  to  preserve  tiie  property  in 
him  and  also  to  exempt  it  from  liability  for  his  debts  when  it 
ceased  to  be  his  homestead,  for  this  would  give  to  a  deed  de- 
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clared  to  be  invalid  merely  the  effect  to  preserve  a  valuable 
exemption  that  would  otherwise  be  lost  by  removal;  and  as 
the  terms  of  the  act  do  not  import  such  intention,  it  should 
not  be  given  that  meaning  by  construction. 

Our  conclusion  is  that  the  deed  as  a  grant  was  a  nullity, 
and  left  the  title  as  though  it  had  never  been  made.  What 
effect,  then,  had  the  deed  of  December,  1890?  *«*  When  the 
homesteader  with  his  family  abandoned  the  land  as  a  home- 
stead it  became  liable  to  attachment  for  his  debts;  and  when 
the  attachment  was  sustained  it  related  back  to  the  date  of 
the  lien  of  the  writ,  antedating  this  deed,  and  gave  plaintiffs 
a  lien  prior  in  law  to  the  title  acquired  under  it. 

Under  any  view  of  the  case,  the  interpleader  asserted  no 
right  that  was  in  law  prior  to  the  lien  of  the  plaintiffs'  judg- 
ment, and  could  not  have  been  prejudiced  by  any  error  in 
instructing  the  jury.  The  judgment  was  right,  and  is  there- 
fore affirmed.  

As  is  well  known,  there  are  two  radically  diflFerent  opinions  with  respect 
to  the  attaching  of  judgment,  executions,  and  attachment  liens  against 
property  which  is  exempt  from  forced  sale  as  a  homestead.  The  view  sus- 
tained by  the  minority  is  that  the  homestead  exemption  is  a  mere  personal 
right  of  the  claimant  by  virtue  of  which  the  property  is  for  the  time  being 
withdrawn  from  forced  sale,  and  the  judgment  or  other  lien  is  deemed  to 
attach  notwithstanding  the  exemption  right,  and  to  remain  in  abeyance  only 
80  long  as  the  right  continues  capable  of  assertion  by  the  homestead  claim- 
ant. Therefore,  if  he  sells  the  property  and  thus  parts  with  his  right  to 
insist  upon  its  exemption,  it  at  once  becomes  liable  to  sale  under  the  judg- 
ment or  other  lien  existing  against  him:  IJoyt  v.  Howe,  3  Wis,  753;  62  Am. 
Dec,  705;  Whitworth  v.  Lyom,  39  Miss.  467;  Allen  v.  Cook,  26  Barb,  374; 
Smilh  V,  Brackett,  36  Barb.  571;  FoUom  v,  Carli,  5  Minn.  333;  80  Am.  Dec. 
429;  Trunteea  v.  Srhell,  17  Wis.  308;  TUlotson  v.  Millard,  7  Minn.  513;  82 
Am.  Dec.  112.  The  majority  opinion  is  that  a  judgment  or  like  lien  cannot 
be  created  except  when  there  is  a  right  to  sell  property  thereunder,  and  that 
when  the  right  of  sale  cannot  be  asserted,  the  existence  of  the  lien  must  b« 
denied,  and  therefore  that  though  a  judgment  lien  exists  against  the  claim- 
ant, or  an  attachment  or  execution  has  been  attempted  to  be  levied  upon  the 
homestead  property,  such  lien  or  levy  is  absolutely  void  as  agaiust  such 
property,  and  therefore  a  vendee  of  the  claimant  acquires  title  unaflFectedby 
the  judgment  or  other  lien;  Holland  v.  Kreider,  80  Mo.  59;  Ackley  v.  Cham' 
berlain,  16  Cal.  181;  76  Am.  Dec.  510;  Boioman  v.  Norton,  16  Cal.  214; 
Marriner  v.  Smith,  Ti  Cal.  649;  Defeliz  v.  Pico,  46  Cal.  289;  EngleOiecht  v. 
Hhude,  47  Cal.  627;  Green  v.  Marks,  25  111.  221;  Hume  v.  Gosselt,  43  III.  297; 
Bonnellv.  Smith,  53  111.  377;  Coe  v.  Smith,  47  Hi.  225;  McDonald  v.  Crandall, 
43  111.  2cl;  92  Am.  Dec.  112;  Lamb  v.  Shays,  14  Iowa,  567;  Parker  v.  Dean, 
45  Miss.  409;  Bliss  v.  Clark,  39  III.  590;  89  Am.  Dec.  330;  Fishback  v.  Lane, 
36  111.  437.  It  is  somewhat  difficult  to  determine  from  the  decision  in  the 
principal  case  in  which  of  these  views  the  supreme  court  of  Arkansas  con- 
curred.   We  are  not  able,  from  its  opinion,  to  understand  whether  it  regarded 
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the  homestead  right  of  the  defendant  Lake  as  absolutely  terminating  upon 
his  snrrender  of  possession  at  the  time  of  the  making  of  the  deed  on  January 
9,  1890,  or  whether  it  regarded  the  homestead  exemption  aa  continuing,  not- 
withstanding such  surrender,  until  a  valid  conveyance  was  made  of  the  prop* 
erty  by  Lake  and  his  wife  in  December  following.  While  the  coustitutioa 
o'  Arkansas  provides  for  the  exemption  of  homestead  property,  it  does  not 
require  the  property  claimed  as  a  homestead  to  be  designated 4n  any  particu- 
lar  manner,  or  to  be  the  subject  of  any  declaration  or  description  filed  in  th« 
office  of  the  county  recorder  or  otherwise:  Ark.  Const.,  art.  9,  sees.  3-10. 
Neither  does  the  constitution  make  any  provision  with  respect  to  the  aban> 
donment  or  the  conveyance  of  a  homestead,  nor  can  we  find  any  providion 
in  the  statutes  of  Arkansas  indicating  that  a  homestead  can  be  abandoned 
by  removal  from  the  property  or  by  any  other  means.  The  statute  does  not 
require  any  declaration  of  abandonment,  nor,  on  the  other  hand,  does  it 
require,  apparently,  any  continuous  use,  or  any  use  at  all,  of  the  property 
as  a  homestead.  The  most  recent  statute,  so  far  as  we  are  aware,  upon  the 
subject,  and  certainly  the  one  under  which  the  decision  in  the  principal  case 
was  made,  is  to  be  found  at  page  90  of  the  statutes  of  the  year  1887.  It  de- 
clares that  the  right  is  not  lost  by  omission  to  claim  it  before  the  sale  of  the 
property  under  execution,  nor  by  failure  to  file  any  description  in  the 
recorder's  ofiice;  that  the  defendant  may  interpose  his  claim  at  any  time 
before  or  after  the  sale  on  execution,  except  that,  if  he  does  not  reside  on 
the  property,  and  is  the  owner  of  more  land  that  can  be  held  as  a  homestead, 
either  he  or  his  wife  must  make  the  claim  of  exemption  before  such  sale. 
It  does  not  appear  in  the  principal  case  that  the  defendant  Lake  owned  any 
more  land  than  he  might  have  claimed  as  a  homestead,  and  therefore,  it 
would  appear,  though  he  had  surrendered  possession  of  the  property,  that 
both  he  and  his  wife  retained  the  right  to  claim  it  as  exempt  from  execution 
until  they  had  parted  with  all  interest  in  it  by  the  conveyance  of  December, 
1890,  and  therefore,  as  the  homestead  still  continued  in  existence  when  the 
attachment  was  levied  on  the  15th  of  January  preceding,  that  the  court 
must  have  regarded  the  homestead  as  subject  to  the  attachment  lien,  and 
such  lien  as  merely  remaining  in  abeyance  until  the  claimants  should  part 
with  tlieir  interest  in  the  property,  or  rather,  with  their  right  of  exemption 
therein,  and  thereby  render  it  subject  to  execution  sale. 

HOMKSTEAD — CoNVEYANCK — VALIDITY   OK   A3  TO   CREDITORS. — A  Sale  of  a 

homestead  cannot  be  fraudulent  as  to  a  creditor  of  the  claimant,  since  such 
creditor  has  no  interest  therein,  which  may  be  taken  in  payment  for  his 
debts:  Hodges  v.  Winston,  95  Ala.  514;  36  Am.  St.  Rep.  241,  and  note.  See, 
also,  the  note  to  Pike  v.  JUiles,  99  Am.  Dec.  152. 

Homestead — Necessity  for  Joinder  ov  Wife. — See  the  extended  notes 
to  AU  V.  Banholzer,  12  Am.  St.  Rep.  683,  and  Poole  v.  Oerrard,  65  Am.  Dec. 
484.  A  conveyance  of  an  interest  in  a  homestead  executed  by  the  husband 
alone  is  invalid  for  any  purpose:  McKenzie  v.  Shows,  70  Miss.  388;  35  Am. 
St.  Rep.  654,  and  note. 
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Gates  v.  School  District. 

(57  AEKAMSii,  370.] 

Employer  and  Employee. — Damages  for  the  Wrongful  Discharge  by  an 
Employer  of  an  Employf-E  before  the  contract  of  service  has  terminated 
are,  if  an  action  is  brought  after  the  expiration  of  the  term  specified  ia 
the  contract,  presumed  to  be  the  contract  price,  and  the  burden  is  upon 
the  defendant  to  rebut  this  presumption  by  proof  that  the  damages  sua- 
tained  were  actually  less. 

Employer  and  Employee.— The  Damages  Recovekablb  fob  thb  Wrong- 
fol  Discharge  of  an  Employee  cannot  be  reduced  by  showing  that 
because  of  such  discharge  he  removed  to  another  part  of  the  country, 
where  the  living  expenses  of  himself  and  family  were  less  than  in  the 
the  locality  where  he  had  been  employed. 

Employer  and  Employee. — The  Damages  Recoverable  for  a  Wrongful 
Discharge  of  an  employee  may  be  reduced  by  proving  that,  after  such 
discharge,  he  performed  work  on  his  own  account,  in  his  own  business, 
incompatible  with  the  performance  of  the  service  stipulated  to  be  per- 
formed in  the  violated  contract. 

J.  B.  McDonough  and  Edgar  E.  Bryant,  for  the  appellant. 

Rogers  and  Read,  for  the  appellee. 

"'*  Battle,  J.  The  school  district  of  Fort  Smith,  in  May, 
1888,  employed  N.  P.  Gates  to  superintend  its  public  schools 
for  twelve  montlis,  commencing  on  the  Ist  of  July,  1888, 
5ind  ending  on  the  30ih  of  June,  1889,  and  agreed  to  give  to 
liim  for  his  services  a  salary  of  $1,800  per  annum,  payable 
in  monthly  installments  of  $150.  He  entered  upon  the  dis- 
<;harge  of  his  duties  as  such  superintendent,  and  continued 
to  discharge  them  from  July  1st  to  November  7,  1888,  when 
the  school  district  discharged  him  without  cause,  and  refused 
to  allow  him  to  act  any  longer  as  such  superintendent,  al- 
though he  was  willing  and  offered  to  perform  his  contract. 
On  the  13th  of  February,  1891,  he  brought  an  action  against 
the  school  district  for  $335  for  services  actually  rendered  the 
-defendant  from  September  1  to  November  7,  1888,  and  for 
^1,165  for  damages  sustained  by  him  on  account  of  the  refusal 
of  the  defendant  to  permit  him  to  fully  perform  his  contract. 

The  defendant  answered,  saying  that  the  plaintifiF  had 
failed  after  his  discharge  to  make  diligent  and  reasonable 
efforts  to  obtain  employment  in  the  line  of  his  profession,  and 
instead  thereof  removed  to  his  farm  in  Washington  county  in 
this  slate,  a  distance  of  nearly  one  hundred  miles  from  Fort 
Smith,  and  there  devoted  a  part  of  the  year  to  farming  and 
improving  his  fruit  farm,  and  was  benefited  by  so  doing  in 
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the  sum  of  $1,200;  and  insisted  that  this  amount  should  be 
deducted  from  any  damages  the  plaintiff  might  recover. 

*'*  In  the  trial  of  the  action,  tlie  court  gave  to  the  jury  an 
instruction  numbered  ten,  and  in  the  following  language: 
"You  are  instructed  that  whatever  plaintiff  earned  by  his  la- 
bor and  the  benefits  received  therefrom  upon  his  farm,  and 
whatever  benefits  he  received  by  reason  of  his  labor,  residence 
upon,  and  personal  supervision  of,  his  farm,  should  be  de- 
ducted from  the  contract  price  in  estimating  plaintiflf's  dam- 
ages." 

And  also  gave  an  instruction  numbered  eleven,  in  the  word* 
following:  "You  are  instructed  that  the  necessary  expenses 
in  carrying  out  plaintiflf's  contract  with  defendant  that  were 
saved  by  plaintiflf  and  rendered  unnecessary  by  his  removal 
to  his  farm  should  be  deducted  from  the  damages  recovered 
by  the  plaintiff." 

And  instructed  them  to  return  special  verdicts  in  answer 
to  the  following  questions:  "No.  1.  What  do  you  assess,  if 
any,  under  court's  instruction  number  eleven,  for  the  amount 
of  the  expenses  saved  by  plaintiflF  by  his  removal  from  Fort 
Smith  to  his  farm?"  No.  2.  What  amount,  under  court's- 
instruction  number  ten,  do  you  assess  for  whatever  was  earned 
by  plaintiff  by  his  labor  and  benefits  he  received  b}"^  reason 
of  his  labor,  residence  upon,  and  personal  supervision  of,  hi» 
farm?" 

The  jury  returned  into  court  a  verdict  as  follows:  "  We,  the 
jury,  find  for  the  plaintiflF  in  the  sum  of  $335,  with  interest 
from  November  7, 1888,  at  the  rate  of  six  per  cent  per  annum  j 
and  we,  the  jury,  find  for  the  plaintiflF  in  the  sura  of  $768^ 
with  interest  from  June  30,  1889,  at  the  rate  of  six  per  cent 
per  annum.  H.  M.  Tate,  Foreman." 

And  answered  the  questions  propounded  to  them  by  saying 
In  reply  to  the  first,  $48,  and  to  the  second,  $349.  The  plain- 
tiflF thereupon  moved  for  a  judgment  for  the  sums  found  for 
him  in  the  general  verdict,  and  the  $349,  and  $48  and  inter- 
est thereon,  but  the  court  denied  the  "^*  motion,  and  ren- 
dered a  judgment  in  accordance  with  the  general  verdict. 

PlaintiflF  presented  his  bill  of  exceptions,  which  was  signed 
and  made  a  part  of  the  record;  and  he  appealed  to  this  court 
without  filing  a  motion  for  a  new  trial. 

The  general  verdict  and  special  findings  of  the  jury  clearly 
show  the  facts  upon  which  the  judgment  of  the  court  wa» 
based.     The  error  complained  of  by  the  appellant  is,  the  fail- 
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ure  of  the  court  to  pronounce  Judgment  according  to  such 
facts  and  the  law  of  the  case.  He  insibts  that  judgment 
should  have  been  rendered  in  his  favor  against  the  appelleo 
for  the  $'C35and  $1,165,  and  interest,  without  deduction;  and 
this  is  the  only  error  of  which  he  complains.  Inasmuch  as- 
tlie  facts  upon  which  this  complaint  is  predicated  appear  ia 
the  verdicts  of  the  jury,  upon  which  the  judgment  of  the^ 
court  was  rendered,  no  motion  for  a  new  trial  was  necessary 
to  bring  it  before  this  court  for  review:  Mansfield's  Digest,, 
iec.  5143;  Smith  v.  Ilollis^  46  Ark.  17;  Louisville  etc.R.  R.  Co. 
V.  nrice,  84  Ky.  298. 

Did  the  court  err?  When  one  contracts  to  employ  another 
for  a  stated  time,  at  a  certain  compensation  for  the  whole 
period,  and  discharges  him  without  cause  before  the  expiration 
of  vae  time,  he  is  liable  for  damages.  If  the  employee  sues 
after  the  term  of  service  has  expired,  the  contract  price  is 
frima  facie  the  measure  of  the  damnges  he  is  entitled  to  re- 
cover, lie  is  entitled  to  recover  it,  unless  the  defendant,  by 
evidence,  shows  that  the  damages  sustained  were  actually^ 
less:  Walworth  v.  Pool,  9  Ark.  394;  Costigan  v.  Mohawk  etc, 
R.  R.  Co.,  2  Denio,  609;  43  Am.  Dec.  758;  Gillis  v.  Space,  63- 
Barb.  177;  Joffray  v.  King,  34  Md.  217;  King  v.  Steiren,  44 
Pa.  St.  105;  84  Am.  Dec.  419. 

The  fact  the  appellant  was  discharged  without  cause,  be- 
fore the  expiration  of  the  time  for  which  he  was  employed^ 
and  his  right  to  recover  his  wages,  are  established  by  the  ver- 
dict. But  the  jury  found  that  he  curtailed  '**  his  expenses^ 
after  he  was  discharged,  by  removing  from  Fort  Smith  to  his^ 
farm,  and  the  appellee  contends  that  it  is  entitled  to  a  reduc- 
tion in  the  damages  recoverable  against  it  to  the  extent  they 
were  reduced.     Is  it  entitled  to  the  reduction? 

To  support  its  contention  appellee  cites  Brodie  v.  WatJcinSy. 
33  Ark.  545,  34  Am.  Rep.  49.  Turner,  an  attorney,  was  em- 
ployed to  bring  that  action  to  enforce  the  collection  of  a  claim. 
He  was  to  receive  ten  per  cent  of  the  amount  collected.  It. 
was  necessary  for  him  to  bring  the  action  in  a  distant  county. 
To  render  the  services  he  contracted  to  perform,  he  was  com- 
pelled to  leave  home  and  incur  expenses  in  the  way  of  travel- 
ing and  hotel  bills.  He  was  discharged  without  cause  during 
the  pendency  of  the  action.  He  offered  to  perform  his  con- 
tract. Wlien  judgment  was  recovered,  he  claimed  a  lien  on 
it  for  tlie  ten  per  cent  he  was  to  receive;  and  the  court  held 
that  he  was  entitled  to  recover  it,  less  the  said  expenses  h& 
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would  have  incurred  in  the  event  he  had  performed  the  stipu- 
Jated  Bcrvices. 

The  principle  upon  which  the  compensation  of  Turner  in 
Jjvodie  V.  WaiUns,  33  Ark.  545,  34  Am.  Rep.  49,  was  reduced 
is  not  applicable  to  a  case  like  this.  Turner  was  compelled 
to  leave  home  to  perform  his  contract.  Had  he  reduced  his 
expenses  of  living  at  home  on  account  of  his  discharge,  his 
client  would  not  have  been  entitled  to  the  benefit  of  the  re- 
duction in  the  way  of  a  credit  on  the  fee  he  was  to  pay. 
Such  expenses  would  have  constituted  no  part  of  the  cost  of 
the  performance  of  the  contract.  They  depended  on  circum- 
etances  wholly  independent  of  the  contract,  and  may  have 
been  as  great  or  small  as  Turner  had  the  will  and  ability  to 
make  them. 

While  Gates  was  performing  his  contract  he  resided  at 
Fort  Smith.  He  had  the  right  to  reside  there.  His  contract 
with  the  appellee  did  not  bind  him  expressly  or  impliedly  to 
regulate  his  expenses  in  any  particular  manner.  '**  All  it 
was  entitled  to  from  him  was  the  faithful  performance  of 
their  contract  on  his  part,  and  he  to  the  reward  he  was  to  re- 
ceive for  his  services.  His  expenses  were  none  of  its  concern, 
and  affected  it  in  no  manner.  He  had  the  right  to  regulate 
them  as  he  had  the  will  and  ability  to  do,  and  to  indulge  in 
the  luxuries  and  comforts  of  life,  according  to  his  capacity. 
His  discharge  did  not  affect  his  right  or  duty  to  do  so,  but 
limited  his  financial  ability,  and  thereby  his  control  over  his 
expenses.  For  the  comforts,  pleasures,  and  luxuries  he  may 
have  denied  himself  and  family  by  reason  thereof  the  appellee 
is  entitled  to  no  reduction  in  the  damages  for  which  it  may  be 
liable.  He  is  not  indebted  to  it  in  any  way  for  the  enforced 
frugality.  For  the  hardships  or  denials  imposed,  or  change 
of  residence  made  necessary,  by  its  wrongful  acts,  it  is  en- 
titled to  no  reward. 

The  jury  also  found  that  the  value  of  Gates'  labor  upon  his 
farm  and  his  supervision  of  the  same  was  forty-eight  dollars, 
and  deducted  this  amount  from  his  damages.  The  authori- 
ties are  not  agreed  as  to  the  appellee's  right  to  this  reduction. 
In  Harrington  v.  Gtes,  45  Mich.  374,  the  right  is  denied,  and 
in  Huntington  v.  Ogdenshurgh  etc.  R.  R.  Co.,  33  How.  Pr.  416, 
it  is  sustained.  But  the  better  rule  seems  to  be,  the  deduc- 
tion ought  to  be  made  if  the  work  performed  on  his  own  ac- 
count was  incompatible  with  the  performance  of  the  service 
stipulated  to  be  performed  under  tlie  violated  contract;  other- 
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wise  it  should  not.  In  that  way  he  would  recover  the  dam- 
ages actually  sustained:  Jaffray  v.  King^  34  Md.  222;  2 
Sedgwick  on  Damages,  8th  ed.,  sec.  667. 

Whether  the  work  performed  by  Gates  on  his  own  account 
was  compatible  with  the  service  he  contracted  to  do  for  the 
appellee  does  not  appear  in  the  verdict  or  special  findings  of 
the  jury.  Placing  a  fair  and  reasonable  construction  on  tho 
findings  of  the  jury  which  is  '*''  most  favorable  to  the  judg- 
ment of  the  court,  as  we  should,  the  reduction  was  properly 
made. 

According  to  the  verdict  and  special  findings  of  the  jury, 
judgment  for  the  three  hundred  and  forty-nine  dollars  and 
six  per  cent  per  annum  interest  thereon  from  the  Ist  of  July, 
1889,  should  have  been  rendered  in  favor  of  the  appellant 
against  the  appellee  in  addition  to  the  amounts  recovered; 
and  it  is  so  ordered.  

Master  and  Servant — "Damages  for  Wrongful  Dischargk  or  Serv- 
ANT. — A  master  discharging  a  servant  before  the  end  of  the  period,  when 
the  hiring  is  for  a  definite  term,  is  liable  for  wages  for  the  full  time:  Fereira 
V.  Sayrea,  5  Watts  &  S.  210;  40  Am.  Dec.  496,  and  note;  Decamp  v.  Hewett, 
11  Kob.  290;  4.3  Am.  Dec.  204,  and  extended  note;  Webster  v.  Wade,  19  Cal. 
291;  79  Am.  Dec.  218,  and  note;  Emei-y  v.  Stechel,  126  Pa.  St.  171;  12  Am. 
St.  Rep.  857,  and  note;  Hinchcliffe  v.  Koontz,  121  Ind.  422;  16  Am.  St.  Rep. 
403;  note  to  Cox  v.  Beurden,  20  Am.  St.  Rep.  362;  Mosa  v.  Decatur  Land 
etc.  Co.,  93  Ala.  269;  30  Am.  St,  Rep.  55,  and  note;  contra:  See  Ream  v. 
Wafkins,  27  Mo.  516;  72  Am.  Dec.  283.  A  servant  wrongfully  discharged 
before  the  end  of  his  term  may  elect  to  treat  the  contract  as  rescinded,  and 
sue  on  a  quantum  meruit,  or  he  may  sue  for  an  entire  breach  of  the  contract, 
and  recover  all  damages  sustained  up  to  the  trial;  or  he  may  wait  until  hia 
wages  would  mature  under  the  contract,  and  sue  and  recover  as  upon  perform- 
ance on  his  part:  Liddell  v.  Chideater,  84  Ala.  508;  5  Am.  St.  Rep.  387,  and 
note.  That  he  may  treat  the  contract  as  rescinded,  and  sue  on  a  quantum 
meruit,  see  AH.  Hope  Cemetery  Aaan.  v.  Weidenmann,  139  111.  67,  and  O'Brien 
V.  Sexton,  140  III.  517.  Though  suit  be  brought  before  the  term  of  hiring 
has  ended,  yet  the  recovery  may  embrace  all  the  damages  down  to  the  ezpira* 
tion  of  the  term,  the  trial  being  had  after  the  whole  of  such  damages  becam* 
susceptible  of  positive  proof:  Roberta  ▼.  Rigden,  81  Ga.  440. 
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Catlett  v.  Railway  Co>ipant. 

[57  ABKAM8A8,  461.] 

A  Railway  Corporation  Is  Not  Bound  to  Keep  a  Lookout  to  Pre- 
vent Boys  From  ISwiNaiNO  on  tub  Ladders  of  Its  Moving  Freight 
Trains,  and  its  failure  to  do  so  is  not  negligence. 

Railway  Corporations — A  Slowly  Moving  Freight  Train  is  not  a  dan- 
gerous machine,  alluring  to  boys,  so  as  to  impose  upon  a  railway  corpo- 
ration the  duty  of  watching  to  see  that  no  boy  in  stealing,  or  attempting 
to  steal,  a  ride  thereon  is  injured.  To  a  boy  who  thus  rides,  or  attempts 
to  ride,  the  company  owes  no  duty  save  not  to  injure  him  wantonly. 

JcEY  Trial — Power  of  the  Court  to  Direct  a  Verdict. — The  declara- 
tion in  a  state  constitution  that  judges  shall  not  charge  juries  with  re- 
gard to  matters  of  fact,  but  shall  declare  the  law,  does  not  deprive  the 
judge  of  the  power  to  direct  the  verdict  when  there  is  no  evidence  to 
support  the  cause  of  action  or  of  defense. 

Jury  Trial. — The  Legal  Sufficiency  of  the  Evidence  to  warrant  a 
verdict  is  a  question  of  law  which  the  court  must  decide.  It  matters  not 
when  or  how  it  arises.  And  if  the  evidence  ofiFered  by  the  plaintiff  is 
not  such  as  could  support  a  verdict  in  his  favor,  the  jury  have  no  duty 
to  perform,  and  the  judge  should  tell  them  so,  and  direct  them  to  return 
a  verdict  for  the  defendant. 

N.  W.  Norton,  for  the  appellant. 

Dodge  and  Johnson,  for  the  appellee. 

'*®*  CocKRiLL,  C.  J.  A  railway  company  is  not  bound  to 
keep  a  lookout  to  prevent  boys  from  swinging  on  the  ladders 
of  its  moving  freight  trains;  and  its  failure  to  do  so  is  not 
negligence:  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314;  51  Am. 
Rep.  386;  Chicago  etc.  R.  R.  Co.  v.  Stumps,  69  111.  409;  St. 
Louis  etc.  Ry.  Co.  v.  Ledbetter,A5  Ark.  246;  Hestonville  etc.  Ry, 
Co.  V.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472. 

If  boys  have  stolen  rides  in  that  way  at  a  given  point  with- 
out remonstrance  from  the  company's  trainmen,  ***  that  fact 
does  not  amount  to  an  invitation  to  do  so  on  other  occasions. 
The  boy  who  attempts  it  is  a  trespasser,  and  the  company 
owes  him  no  duty  save  not  to  injure  him  wantonly:  Daniels 
T.  New  York  etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253; 
Morrissey  v.  Eastern  R.  R.  Co.,  126  Mass.  377;  30  Am.  Rep. 
686;  Wright  v.  Boston  etc.  R.  R.  Co.,  142  Mass.  296;  Rodgers  v. 
Lees,  140  Pa.  St.  475;  23  Am.  St.  Rep.  250,  and  cases  cited; 
Shelton  V.  St.  Louis  etc.  Ry.,W  Mo.  412;  Dvffy.  Alleghany  R.  R, 
Co.,  91  Pa.  St.  458;  36  Am.  Rep.  675;  Chicago  etc.  Ry.  Co.  v. 
Smith,  46  Mich.  504;  41  Am.  Rep.  177. 

The  appellant  argues  that  a  slow  moving  train  is  "danger- 
ous machinery,"  alluring  to  boys;  and  that  it  is  therefor© 
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negligent  of  the  company  to  fail  to  take  precaution  to  keep 
them  off  such  trains.  That  is  the  argument  made  to  sustain 
a  class  of  cases  known  as  the  "Turn-table  Cases,"  the  leading 
one  of  which  is  Railroad  Co.  v.  Stout,  17  Wall.  657.  The 
iloctrine  of  those  cases  has  been  much  criticised  and  doubted, 
and  by  some  courts  repudiated:  See  Daniels  v.  New  York  etc. 
Ry.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253;  Patterson's  Rail- 
way Accident  Law,  sec.  196.  Whatever  its  merits  may  be, 
it  has  never  been  extended  to  such  length  as  to  control  a  case 
like  this:  See  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314;  51 
Am.  Rep.  386;  Shelton  v.  St.  Louis  etc.  Ry.,  60  Mo.  412. 

The  youth  of  the  person  injured  will  sometimes  excuse 
him  from  concurring  negligence,  but  no  amount  of  youthful 
recklessness  can  supply  the  place  of  proof  of  negligence  on 
the  part  of  a  defendant  sought  to  be  charged  on  account  of 
negligence:  Patterson's  Railway  Accident  Law,  sec.  75. 

There  was  no  proof  of  negligence  on  the  part  of  the  com- 
pany. There  was,  therefore,  nothing  for  the  jury  to  consider. 
The  court  so  informed  the  plaintiff  when  the  evidence  was 
all  in,  and  gave  him  the  opportunity  to  take  a  nonsuit,  but 
he  elected  to  stand  upon  the  legal  sufficiency  of  his  proof, 
and  the  court  directed  a  verdict  for  the  defendant. 

'**'**  The  constitution  provides  that  "judges  shall  not  charge 
juries  with  regard  to  matters  of  fact,  but  shall  declare  the 
Jaw":  Art.  7,  sec.  23. 

This  provision  eliears  the  judge  of  a  part  of  his  magisterial 
functions,  but  it  confers  no  new  power  upon  the  jury.  It  was 
the  jury's  province  before  this  provision  was  ordained  to  pass 
only  upon  questions  of  fact  upon  which  there  was  some  real 
conflict  in  tlie  testimony,  or  where  more  than  one  inference 
could  reasonably  be  drawn  from  the  evidence. 

The  constitution  has  not  altered  their  province.  It  com- 
mands the  judge  to  permit  them  to  arrive  at  their  conclusion 
without  any  suggestion  from  him  as  to  his  opinion  about  the 
facts.  As  Judge  Battle  expressed  it  in  Sharp  v.  State,  51  Ark 
155,  14  Am.  St.  Rep.  27,  "the  manifest  object  of  this  prohibi- 
tion was  to  give  the  parties  to  the  trial  the  full  benefit  of  the 
judgnjent  of  the  jury,  as  to  facts,  unbiased  and  unaffected  by 
the  opinion  of  judges."  If  there  is  no  evidence  to  sustain 
an  issue  of  fact,  the  judge  only  declares  the  law  when  he  tells 
the  jury  so. 

"The  legal  sufficiency  of  proof,  and  the  moral  weight  of 
legally  sufficient  proof  are  very  distinct  in  legal  idea.     The 
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first  lies  within  the  province  of  the  court,  the  last  within  the 
province  of  the  jury":  Wheeler  v.  Schroeder,  4  R.  I.  383.  It 
was  said  in  the  case  of  the  Little  Kock  etc.  Ry.  Co.  v.  Henson^ 
39  Ark.  419,  that  this  provision  prohibited  the  judge  from 
directing  a  verdict  for  either  party,  but  the  other  decisions  of 
the  court  show  that  the  rule  there  announced  is  limited  to 
cases  where  there  is  souie  evidence  to  sustain  the  issue.  Be- 
fore  and  after  that  case  was  decided,  the  court,  through 
Chief  Justice  English,  said  the  practice  of  directing  a  rer- 
dict  was  improper  "except  in  cases  where  there  is  no  evi- 
dence to  sustain  the  cause  of  action,  or  defense,  and  the  court 
can  say  so  as  matter  of  law,  it  being  the  province  of  the  jury 
to  judge  of  the  facts,  and  of  the  court  to  declare  the  law": 
^^"^  Overton  v.  Matthews^  35  Ark.  155;  Little  Rock  etc.  Ry.  Co, 
V.  Barker,  39  Ark.  499. 

In  Jones  v.  State,  52  Ark.  347,  it  was  said  the  trial  judge 
should  in  no  case  indicate  an  opinion  as  to  what  the  facta 
establish,  but  that  the  court  must  necessarily  determine 
whether  there  is  any  evidence  at  all  to  establish  a  given  fact 
in  deciding  whether  a  request  for  a  charge  based  upon  a  case 
hypothetically  stated  should  be  given  or  not. 

In  Cline  v.  State,  51  Ark.  140,  it  was  ruled  that  the  provi- 
sion of  the  constitution  did  not  prohibit  the  judge  from  telling 
the  jury  that  a  certain  fact  was  proved  when  it  was  in  effect 
admitted  by  the  parties  or  there  was  no  evidence  to  contra- 
dict it  and  nothing  from  which  a  different  inference  could  be 
drawn. 

In  Little  Rock  etc.  R.  R.  Co.  v.  Perry,  37  Ark.  193,  Judge 
Eakin  for  the  court,  said:  *'  If  there  is  any  evidence  whatever, 
however  slight,  pertinent  to  the  issue,  it  should  not  be  takeri 
from  the  jury,  even  if  the  court  is  satisfied  that  it  would  grant 
a  new  trial  if  the  verdict  were  found  upon  it";  and  he  said 
that  was  the  effect  of  the  former  rulings  of  this  court.  But 
the  same  learned  judge,  in  the  case  of  Oliver  v.  State,  34  Ark. 
639,  explained  that  the  scintilla  doctrine  has  never  prevailed 
in  this  state.  We  take  it,  therefore,  that  "  any  evidence,  how- 
ever slight,"  as  used  by  him,  does  not  mean  a  scintilla  merely. 

In  Richardson  v.  State,  47  Ark.  567,  Judge  Smith  says:  "It 
is  the  duty  of  the  trial  court  to  set  aside  a  verdict  which  is 
clearly  against  the  weight  of  the  evidence,"  and  that  injunc- 
tion cannot  be  too  often  repeated;  for,  as  he  further  explains, 
when  the  questions  of  fact  reach  us,  we  do  not  undertake  ta 
revise  the  discretion  of  the  circuit  judge  in  that  respect,  but 
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inquire  merely  whether  there  is  a  failure  of  proof  on  a  mate- 
rial point.  That  is  the  marked  distinction  between  the  duty 
resting  **®  upon  the  trial  and  the  appellate  courts.  To  as- 
certain whether  there  is  a  failure  of  proof,  or  whether  the  evi- 
dence is  legally  sufficient  to  warrant  a  verdict,  the  test  is  as 
follows:  After  drawing  all  the  inferences  most  favorable  to  the 
verdict  that  the  evidence  will  reasonably  warrant,  is  it  suffi- 
cient in  law  to  sustain  the  verdict? 

The  terms  "some  evidence,"  "any  evidence,"  "  any  evi- 
dence whatever,"  and  "  any  evidence  at  all,"  as  used  in  the 
opinions,  all  mean  evidence  legally  sufficient  to  warrant  a 
verdict.  The  legal  sufficiency  of  evidence  in  that  sense  is  a 
question  of  law,  and  the  court  must  decide  it,  it  matters  not 
when  or  how  it  arises.  The  test  that  is  applied  by  this  court 
in  determining  the  legal  sufficiency  of  the  evidence  to  sustain 
a  verdict  justified  the  trial  court  in  reaching  the  conclusion 
that  there  was  no  proof  of  negligence.  The  conclusion  fol- 
lowed as  matter  of  law  that  no  recovery  could  be  had  upon 
any  view  that  could  be  taken  of  the  facts  which  the  evidence 
could  be  said  to  tend  to  establish.  The  question  of  negligence 
was  therefore  one  of  law  for  the  court  to  decide:  Texas  etc.  Ry. 
Co.  V.  Cox,  145  U.  S.  593;  Grand  Trunk  Ry.  Co.  v.  Ives,  144 
U.  S.  408. 

As  the  evidence  is  not  legally  sufficient  to  sustain  a  verdict 
for  the  plaintiff  the  jury  had  no  duty  to  perform,  and  it  was 
the  judge's  duty  to  tell  them  so,  as  he  did. 

When  the  whole  case  appears  to  have  been  developed — that 
is,  the  plaintiff  has  adduced  evidence  tending  to  prove  all  the 
facts  obtainable  to  sustain  his  complaint — and  the  undisputed 
evidence  is  so  conclusive  that  this  court  would  be  compelled 
to  reverse  the  judgment  based  upon  a  verdict  in  his  favor,  the 
court  should  witlidraw  the  case  from  the  jury,  and  direct  a 
verdict  for  the  defendant.  That  was  the  condition  of  this 
case.  If  it  is  probable  in  any  case  that  the  missing  link  cau 
be  supplied,  a  nonsuit  would  be  the  proper  practice. 

469  When  a  judgment  is  reversed  in  this  court  because  of 
no  evidence  to  sustain  the  verdict,  and  the  cause  appears  to 
have  been  fully  developed,  it  has  grown  to  be  the  practice  since 
the  act  of  April  14,  1891,  to  dismiss  the  suit  instead  of  remand- 
ing the  cause  for  a  new  trial.  It  is  the  duty  of  the  courts  to 
prevent  parties  from  being  harassed  by  suit  after  it  appears 
that  the  suit  can  be  of  no  profit  to  the  plaintiff. 

Affirm. 

AH.  ST.  Rkp..  Voi.  XXXVIIL  —17 
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Railroads— LiABiLiTT  to  Boys  Tbespassinq  on  Trains. — Railroad  com- 
panies are  not  liable  for  injuries  received  by  trespassing  boys  while  jnmpin}( 
on  and  oflF  ita  moving  cars:  Hestonville  etc.  By.  Co.,  88  Pa.  St.  520;  32  Am. 
Kep.  472;  Central  etc.  R.  R.  Co.  v.  Heniijh,  23  Kan.  347;  33  Am.  Rep.  167; 
Bishop  V.  Union  R.  R.  Co.,  14  R.  L  314;  61  Am.  Rep.  38t3;  Curley  v.  Missouri 
Pnc  Ry.  Co.,  98  Mo.  13.  A  railroad  company  is  not  liable  for  failing  to  as- 
certain that  a  boy  of  tender  years  is  stealing  a  ride  on  the  back  footboard  of 
»  switch  engine:  Oregon  Ry.  etc  Co.  v.  EgUy,  2  Wash.  409;  26  Am.  St.  Rep. 
860,  anii  note.  A  railroad  company  is  not  answerable  to  a  trespasser  on  its 
trains  for  negligence,  and  owes  him  no  duty  other  than  that  of  doing  him  no 
wanton  or  willful  injury:  Richmond  etc.  R.  R.  Co.  v.  Burnsed,  70  Miss.  437; 
36  Am.  St.  Rep.  656,  and  note. 

Trial — Directing  Verdict. — When  the  evidence  given  at  a  trial  with 
all  the  inferences  that  the  jury  could  justifiably  draw  from  it  is  insufficient 
to  support  a  verdict  for  the  plaintiff,  so  that  such  verdict  if  returned  must  b« 
•et  aside,  the  court  may  direct  a  verdict  for  the  defendant:  Woolwine  r. 
Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  329;  32  Am.  St.  Rep.  859,  and  not* 
with  the  oases  collected. 


Hutchinson  v.  Ozark  Land  Company. 

[57  Arkansas,  554.] 
Taxation — The  Tax  fob  County  Purposes  Must  Bb  on  the  Entirb 
County. — It  is  not  within  the  power  of  the  legislature  to  divide  the 
county  into  taxing  districts,  and  thereby  to  authorize  the  levy  of  a 
greater  tax  in  one  part  of  the  county  than  in  another,  fur  a  purpose 
which  is  not  local,  but  is  purely  a  county  purpose,  if  there  is  a  provision 
in  the  state  constitution  exacting  uniformity  of  taxation. 

E.  F.  Brown,  for  the  appellants. 

John  B.  Jones,  for  the  appellee. 

***  Mansfield,  J.  By  an  act  of  the  general  assembly,  ap- 
proved February  23,  1881,  two  judicial  districts  were  formed 
out  of  the  territory  embraced  within  the  boundaries  of  Clay 
county,  and  provision  was  made  for  holding  in  each  of  them 
separate  terms  of  the  circuit  and  probate  courts.  One  of 
these  districts  is  called  the  "eastern  district,"  and  includes 
the  county  seat.  Tlie  other  is  called  the  "western  district," 
and  embraces  about  one-third  of  the  territory  of  the  county. 
Tlie  18th  section  of  the  act  is  as  follows:  "The  clerk  .... 
ehall  keep  two  financial  records,  in  one  of  which  he  shall  keep 
a  true  and  perfect  record  of  the  financial  affairs  of  the  eastern 
district ;  and  in  the  other  he  shall  keep  a  similar  record  for 
tlie  western  district.  The  financial  affairs  of  each  district 
eliall  be  kept  as  separate  and  distinct  as  though  the  two  dis- 
tricts were  separate  and  distinct  counties."     Section  19  pre- 
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vides:  "  That  all  revenue  accruing  to  the  county  of  Clay  from 
the  sale  of  forfeited  state  and  county  lands,  liquor  and  ferry 
license,  and  from  all  other  sources  whatsoever,  shall  be  used 
for  the  exclusive  benefit  of  the  district  in  which  such  revenue 
may  arise."  And  section  20  requires  the  collector,  in  mak- 
ing deposits  of  county  funds  with  the  treasurer,  to  take  his 
receipts  specifying  the  district  to  which  the  funds  deposited 
belong. 

**''  The  county  court  in  the  year  1886  levied  a  tax  of 
five  mills  on  the  dollar  for  general  county  purposes  on  all 
the  property  in  the  eastern  district,  and  a  tax  of  only  three 
mills  on  the  dollar  for  like  purposes  on  all  the  property  in  the 
western  district.  A  tract  of  land  belonging  to  the  appellee 
and  situated  in  the  eastern  district  was  sold  for  the  nonpay- 
ment of  the  tax  of  five  mills  thus  imposed  upon  it,  and  this 
suit  was  brought  to  avoid  the  sale  on  the  ground  that  the  tax 
was  illegal.  The  court  below  granted  the  relief  sought  by  the 
complaint;  and  the  only  question  to  be  decided  on  the  defend- 
ant's appeal  is  whether  the  tax  levied  for  the  eastern  district 
was  valid. 

The  objection  to  the  tax  is  that  it  violates  the  rule  of 
uniformity  prescribed  by  the  constitution,  and  to  which  all 
taxation  in  this  state  must  conform:  Const.,  art.  16,  sec.  5; 
Monticello  v.  Banks,  48  Ark.  251;  Davis  v.  Gaines,  48  Ark.  370; 
Fletcher  v.  Oliver,  25  Ark.  289.  This  is  met  by  the  argument 
that  the  legislature  has  made  the  two  districts  of  Clay  county 
taxing  districts,  and  that  as  the  tax  levied  on  the  property 
of  the  eastern  district  is  at  a  unform  rate  throughout  that 
district,  a  less  rate  may,  consistently  with  the  constitution,  be 
imposed  upon  the  property  of  the  western  district.  But  it 
was  not  within  the  power  of  the  legislature  to  create  a  district 
for  the  levy  of  the  tax  in  question  that  did  not  embrace  the 
whole  county.  The  tax  was  for  a  county  purpose,  and  its 
burden  could  not  be  imposed  upon  a  part  only  of  the  county's 
territory:  People  v.  Salem,  20  Mich.  474;  4  Am.  Rep.  400; 
Dyar  v.  Farmington  Village  Corp.,  70  Me.  515;  Cooley  on 
Taxation,  141,  152. 

"The  district,"  says  Judge  Cooley,  "  for  the  apportionment 
of  a  state  tax  is  the  state,  for  a  county  tax  the  county,  and  so 
on."  Such  was  the  rule  always  observed  in  this  state  prior 
to  the  adoption  of  the  present  constitution,  and  when  that  in- 
strument gave  to  the  county  *'**  court  "exclusive  original  ju- 
risdiction in  all  matters  relating  to  county  taxes,"  and  fixed 
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the  maximum  rate  of  those  taxes,  there  is  no  reason  for  be- 
lieving that  it  contemplated  any  tax  not  to  be  levied  through- 
out the  county.  Taxing  districts  of  less  extent  and  embraced 
within  the  territory  of  a  county  are  authorized  by  the  consti- 
tution, but  only  for  local  improvement,  school,  and  municipal 
purposes:  Const.,  art.  14,  sec.  3;  art.  19,  sec.  27.  In  citing 
People  V.  Central  Pacific  R.  R.  Co.,  43  Cal.  398,  in  support  of  a 
contrary  view,  counsel  have  probably  overlooked  the  fact  that 
the  ruling  in  that  case  that  a  revenue  district  may  "be  lesa 
in  extent  than  a  county  of  which  it  is  a  part"  was  based  on  a 
constitutional  provision  not  found  in  our  constitution  with  any 
application  to  county  taxes. 

If  the  taxes  levied  in  the  two  judicial  districts  of  Clay 
county  were  not  county  taxes  within  the  meaning  of  the  con- 
stitution, then  the  county  court  had  no  power  to  levy  them^ 
and  they  were  for  that  reason  illegal.  But  if  they  were  levted 
for  county  purposes,  that  made  them  county  taxes,  and  the 
nature  of  such  taxes  required  them  to  be  imposed  by  a  levy 
applicable  to  the  entire  county:  Cooley  on  Taxation,  141,  152; 
Pulaski  Co.  v.  Reeve,  42  Ark.  56.  The  expense  of  maintaining 
two  judicial  districts  in  a  county  is  necessarily  a  county  ex- 
pense, and  the  revenue  to  pay  it  can  be  raised  only  by  a 
county  tax.  Such  a  tax,  to  be  valid,  must  be  levied  at  a  uni- 
form rate  upon  all  the  taxable  property  of  the  county:  Const.^ 
art.  16,  sec.  5;  Desty  on  Taxation,  175,  177;  Fletcher  v.  Olivery 
25  Ark.  295;  Loftln  v.  Citizens'  Nat.  Bank,  85  Ind.  345,  346^ 
Cooley  on  Taxation,  244.  In  Monticello  v.  Banks,  48  Ark. 
251,  it  was  held  that  the  occupied  lots  upon  a  street  could  not 
be  assessed  for  paving  the  street  in  front  of  them  without  as- 
sessing for  the  same  purpose  vacant  lots  similarly  situated. 
The  exemption  of  the  vacant  lots,  it  was  said,  violated  "  the 
constitutional  principle  of  uniformity  *'*  in  the  impositioa 
of  the  burden." 

For  the  same  reason  it  was  held  in  Davis  v.  Gaines,  48  Ark. 
370,  that  a  tax  for  a  local  improvement  levied  upon  part  of 
the  lands  to  be  benefited,  to  the  exclusion  of  others  of  the 
same  class,  was  void.  But  in  principle  there  is  no  difference 
between  a  levy  Ihat  exempts  part  of  the  territory  of  a  county 
and  one  which  imposes  upon  such  part  a  tax  at  a  lower  rate 
than  the  rest  of  the  county  is  required  to  pay;  for  the  effect 
is  an  exemption  in  favor  of  the  section  on  which  the  lower 
rate  is  levied  as  to  so  much  of  the  difference  between  the  two- 
taxes  as  it  ought  to  pay  in  order  to  equalize  them.     And  ia 
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the  present  case  the  eastern  district  of  Clay  county  was  not 
compensated  for  bearing  the  greater  burden  by  any  legal  ex- 
emption of  its  property  from  taxation  because  of  the  county's 
liability  for  the  expenses  of  the  western  district:  Dyar  v. 
Farmington  Village  Corp.,  70  Me.  515.  All  the  affairs  of  the 
two  districts  are  concerns  of  the  county,  and  the  expenses  in- 
curred in  both,  whether  in  the  holding  of  courts  or  otherwise, 
constitute  demands  against  the  county;  and  a  creditor  of  the 
county  is  not  bound  to  look  for  payment  alone  to  the  district 
in  which  his  claim  arises.  His  claim  being  a  debt  of  the 
county,  a  warrant  issued  upon  its  allowance  is  a  county  war- 
rant, and  as  such  the  constitution  makes  it  receivable  for 
county  taxes:  Const.,  art.  16,  sec.  10.  It  is  difficult  therefore 
to  see  what  effect  can  be  given  to  the  financial  provisions  of 
the  act  quoted  above.  But  in  determining  this  cause  it  is 
sufficient  to  say  that  these  provisions  cannot  be  treated  as 
having  created  separate  taxing  districts  without  holding  that 
they  impair  the  unity  and  power  which  the  constitution  se- 
cures to  Clay  county  as  a  political  subdivision  ^^9  of  the 
state:  PulasH  Co.  v.  Reeve,  42  Ark.  56;  Bittle  v.  Stuart,  34 
Ark.  230;  Ex  parte  Jones,  49  Ark.  113;  Patterson  v.  Temple, 
27  Ark.  202;  Worthen  v.  Boots,  34  Ark.  356;  Const.,  art.  13, 
8ec.  1. 

The  tax  in  question  was  a  county  tax  and  void  because  of 
its  inequality. 

Affirmed.  

Taxation — Unitormitt. — The  constitutional  provisions  regarding  taxa« 
tion  require  a  general  uniform  levy  for  state  purposes,  but  they  do  not  for- 
bid local  taxation  under  general  laws:  Anderson  v.  Kerns  Draining  Co.,  14 
Ind.  199;  77  Am.  Dec.  63,  and  note.  Taxation  must  be  general  and  uniform. 
To  exact  from  one  county  the  entire  revenue  for  the  state  would  be  equiva- 
lent  to  taking  private  property  for  public  use:  City  o/ Lexington  v.  McQuillan, 
■9  Dana,  513;  35  Am.  Dec.  159.  The  taxing  power  of  the  state  attaches 
alike  upon  every  thing  that  comes  within  its  jurisdiction:  Pcoplev,  Coleman, 
4  Cal.  46;  60  Am.  Dec.  581,  and  note.  Tlie  legislature  of  a  state  may  appor- 
tion a  public  burden  among  all  the  taxpayers  of  a  state  or  among  all  those  of 
a  particular  section,  if  in  its  judgment  those  of  a  single  section  may  reap  the 
principal  benefit  from  the  proposed  expenditure:  Cook  v.  Portland,  20  Or. 
580.  See  further  the  extended  notes  to  New  Orleans  v.  Oreat  Southern  Teleplu 
€ic  Co.,  8  Am.  St.  Rep.  509,  and  People  v.  Mayor,  55  Am.  Dec.  288. 
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Gavin  v.  Armistead. 

[57  Abkansas.  574.] 
F&ADDCLKNT  PuRCHASEBS. — It  is  not  true  that  if  a  purchaser  on  credit  ha* 
no  reasonable  expectation  of  beiug  able  to  pay  that  this  is  equivalent  to 
an  intention  on  his  part  not  to  pay.  Evidence  that  he  had  no  reason- 
able expectation  of  being  able  to  pay  tends  to  prove  that  it  was  his 
intention  not  to  pay,  but  whether  such  intention  existed  or  not  ia  ai 
question  of  fact,  which  the  jury  must  be  permitted  to  determine. 

W.  G.  Weatherford,  for  the  appellant. 

E.  F.  Adams  and  C.  H.  Trivible,  for  the  appellee. 

•''*  Hughes,  J.  This  is  an  appeal  from  a  judgment  in 
favor  of  the  appellees  in  a  suit  brought  by  the  appellants 
against  them  to  recover  possession  of  goods  which,  the  appel- 
lants allege,  had  been  bought  of  them  by  E.  Buck,  surviving 
partner  of  Buck  and  Trexler,  merchants,  who,  *''*  they  allege, 
was  at  the  time  insolvent,  and  fraudulently  concealed  hi» 
condition,  and  represented  that  he  was  solvent,  for  the  pur- 
pose of  getting  possession  of  the  goods  without  paying  for 
them,  and  with  the  intention  not  to  pay  for  them.  Buck  had 
sold  the  goods  to  Armistead  and  Lundee,  who  had  paid  for 
his  entire  stock,  including  the  goods  in  controversy,  thirteen 
hundred  dollars,  and  as  part  of  the  consideration  for  the  sal& 
had  satisfied  a  large  pre-existing  debt  they  held  against  Buck. 

It  is  contended  that  Armistead  and  Lundee  were  not  bona- 
fide  purchasers;  that  if  entitled  to  protection  at  all  they  are 
entitled  to  protection  only  for  the  sum  of  thirteen  hundred 
dollars,  the  new  consideration  paid  by  them.  No  representa- 
tion as  to  his  solvency  was  made  by  Buck  at  the  time  hfr 
bought  the  goods.  Those  who  sold  the  goods  had  sold  him 
goods  before  then,  and  solicited  him  to  buy  at  the  time  he 
bought  the  goods  in  controversy. 

After  the  evidence  was  all  in  the  court  refused,  at  appel- 
lant's request,  to  instruct  as  follows: 

"1.  If  the  jury  believe  from  the  evidence  that  Buck  pro- 
cured the  sale  of  the  goods  in  suit  by  fraudulently  concealing 
his  insolvency,  he  was  guilty  of  a  fraud,  which  entitled  the 
owner  to  disaffirm  the  sale  and  recover  the  goods. 

"  3.  If  the  purchaser  has  no  reasonable  expectation  of  being 
able  to  pay  for  them,  this  is  equivalent  to  an  intention  not  to 

pay- 

"  5.  If  one  takes  property  in  payment  of  an  existing  debt^ 
and  also  receives  a  small  cash  payment  at  the  time,  he  i» 
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only  protected  under  the  claim  of  being  an  innocent  purchaser 
for  value  to  the  extent  of  the  cash  payment  made  at  the  time, 
and  if  the  jury  find  that  such  purchaser  has  realized  a  sum 
equal  to  the  cash  paid,  they  are  warranted  in  finding  for  the 
plaintiff"." 

The  court,  of  its  own  motion,  instructed: 

676  »« 2.  Tlie  mere  fact,  if  found,  that  Buck  was  insolvent 
at  the  time  of  purchase  from  the  plaintiff's  is  not  sufficient  to 
avoid  the  sale,  for  the  law  does  not  require  an  insolvent  per- 
son to  disclose  his  insolvency  when  he  is  not  asked  any  thing 
by  the  seller  concerning  his  insolvency  or  financial  standing; 
but  the  jury  must  believe  that  Buck  did  not  intend  to  pay  for 
the  goods  at  the  time  he  purchased  them. 

"  3.  Even  if  it  be  proved  that  Buck,  at  the  time  of  the  pur- 
chase, had  no  reasonable  grounds  to  believe  that  he  would  be 
able  to  pay  for  the  goods,  this  will  not,  by  itself,  be  sufficient 
to  avoid  the  sale,  unless  the  jury  believe  that  Buck  did  not 
intend  to  pay  for  the  goods;  and  in  arriving  at  their  con- 
clusions on  that  point  it  is  proper  for  the  jury  to  consider 
his  financial  condition  at  the  time,  whether  solvent  or  not; 
whether  he  had  any  reasonable  grounds  to  believe  that  he 
would  be  able  to  pay  for  the  goods,  and  all  other  facts  proven 
in  the  case.  And  if  from  such  circumstances  they  believe 
that  he  did  not  intend  to  pay  for  the  goods,  the  sale  is  void 
as  to  all  persons  except  innocent  purchasers. 

•*4.  A  person  purchasing  goods  from  another  who  has  ob- 
tained them  through  fraud  will  not  be  protected  as  an  inno- 
cent purchaser,  if  the  only  consideration  he  has  paid  for  the 
goods  is  a  pre-existing  debt,  and  the  defendants  in  the  case 
will  not  be  protected  as  innocent  purchasers,  altliough  they 
paid  a  portion  of  the  consideration  in  cash,  if  the  jur}'  further 
find  that  they  received  on  the  purchase,  in  addition  to  the 
gooods  in  controversy,  otlier  goods  whose  title  is  undisputed, 
and  more  than  sufficient  to  reimburse  them  for  the  cash  out- 
lay." 

Motion  for  new  trial,  because  court  refused  each  instruction 
asked,  and  because  of  the  several  instructions  given  of  its  own 
motion;  finding  of  jury  contrary  to  law;  contrary  to  evidence; 
because  plaintiffs  were  surprised  *''  at  defendant's  evidence 
that  no  goods  were  hauled  to  warehouse  on  day  following  sale 
to  Armistead. 

Of  the  evidence,  it  is  sufficient  to  say,  that,  in  the  opinion 
of  the  court,  it  is  sufficient  to  support  the  verdict.     Under  the 
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rule  long  since  settled  in  this  court,  a  judgment  will  not  be 
reversed  here  upon  the  weight  of  evidence,  if  there  is  legal 
evidence  upon  which  the  verdict  might  have  been  found. 
•  We  may  as  well  say  here  that  if  there  was  error  in  the 
fourth  instruction  given  by  the  court  of  its  own  motion,  it 
was  in  the  appellants'  favor,  and  they  cannot  be  heard  to 
complain.  This  covers  the  fifth  asked  by  appellants,  and  re- 
fused. 

The  second  instruction  given  by  the  court  of  its  own  motion 
was  clearly  correct. 

The  only  serious  questions  in  the  case  arise  upon  the  court's 
refusal  to  give  instruction  number  three  asked  for  by  the  ap- 
pellants, and  the  giving  of  instruction  number  three  of  its 
own  motion.  Number  three  refused  is:  "If  the  purchaser 
has  no  reasonable  expectation  of  being  able  to  pay  for  them 
(the  goods),  this  is  equivalent  to  an  intention  not  to  pay." 
The  counsel  for  appellants  contend  that  this  was  held  in  the 
case  of  Talcott  v.  Henderson,  31  Ohio  St.  162;  27  Am.  Rep. 
501.  We  do  not  so  understand  that  case.  It  is  true  the 
court  said  in  that  case:  "Hence,  if  a  purchaser  of  goods  has 
knowledge  of  his  own  insolvency,  and  of  his  inability  to  pay 
for  them,  his  intention  not  to  pay  should  be  presumed.  I 
would  go  a  step  further  (says  the  judge),  and  hold  that  an 
insolvent  purchaser  without  reasonable  expectations  of  ability 
to  pay,  should  be  presumed  to  intend  not  to  pay."  But  it  is 
said  in  the  same  opinion,  "  An  intention  on  the  part  of  the 
purchaser  of  goods  not  to  pay  for  them,  existing  at  the  time 
of  purchase,  and  concealed  from  the  vendor,  is,  unquestion- 
ably, such  a  fraud  as  will  vitiate  the  contract.  But  it  is  as  cer- 
tainly true,  on  the  other  *'*  hand,  that,  where  no  such 
fraudulent  intent  exists,  the  mere  fact  that  the  purchaser  has 
knowledge  that  his  debts  exceed  his  assets,  though  the  fact  be 
unknown  and  undisclosed  to  the  vendor,  will  not  vitiate  the 
purchase.  Whether,  therefore,  a  contract  of  purchase,  where 
the  purchaser  fails  to  disclose  his  known  insolvency,  is  fraud- 
ulent or  not  depends  on  the  intention  of  the  purchaser,  and 
whether  that  intention  was  to  pay  or  not  to  pay  is  a  question 
of  fact  and  not  a  question  of  law." 

To  tell  the  jury  that  the  finding  of  the  fact  that  the  purchaser 
has  no  reasonable  expectation  of  being  able  to  pay  for  goods 
which  he  purchases  is  equivalent  to  finding  that  he  did  not 
intend  to  pay,  is  to  instruct  the  jury  upon  the  weight  of  the 
evidence,  which  the  constitution  of  the  state  forbids.     It  is 
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true  that  such  evidence  would  have  a  strong  tendency  to 
prove  that  it  was  the  purchaser's  intention  not  to  pay,  but  as 
A  matter  of  law  it  is  not  conclusive,  and  it  is  wrong  to  tell  a 
jury  that  it  is:  Const.,  art.  7,  sec.  23. 

The  first  part  of  instruction  number  three  given  by  the 
«ourt  is  not  happily  framed,  inasmuch  as  it  tends  to  leave 
the  impression  that  the  jury  could  not  find  that  the  sale 
was  vitiated  by  fraud  from  the  fact  alone  that  at  the  time  of 
the  purchase  the  purchaser  had  no  reasonable  expectation 
that  he  would  be  able  to  pay  for  the  goods.  But  in  the  sub- 
eequent  portion  of  the  instruction  the  court  told  the  jury  that 
tliey  must  find  that  the  purchaser  did  not  intend  at  the  time  of 
the  purchase  to  pay  for  the  goods,  before  they  could  find  that 
the  purchase  was  fraudulent;  and  that,  in  arriving  at  their 
conclusion  upon  that  point,  it  was  proper  for  them  to  con- 
eider  the  financial  condition  of  the  purchaser  at  the  time  of  the 
purchase,  whether  he  was  solvent  or  not,  whether  he  liad  any 
reasonable  ground  to  believe  that  he  would  be  able  to  pay  for 
the  goods  and  all  other  facts  proven  in  *'*  the  case.  And 
that  "  if  from  such  circumstances  they  believe  that  he  did 
not  intend  to  pay  for  the  goods,  the  sale  is  void  as  to  all  per- 
sons except  innocent  purchasers."  Taking  the  instruction 
*11  together  and  construing  it  in  the  sense  evidently  intended, 
it  announced  the  law  correctly. 

As  the  question  of  the  intention  of  Buck  to  pay  or  not  to 
pay  for  the  goods  he  bought  of  Gavin  &  Co.  at  the  time  he 
bought  was  a  question  of  fact  to  be  determined  by  the  jury 
from  all  the  facts  and  circumstances  in  proof  in  the  case,  and 
this  was  properly  submitted  to  the  jury  by  the  court's  in- 
structions, and  the  jury  have  found  in  favor  of  the  appellees, 
the  judgment  is  affirmed. 

BuNN,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause.  

FRAUDnLENT  PURCHASERS. — If  the  purchaser  of  goods  on  credit  has  no 
reasonable  expectation  of  being  able  to  pay  for  them,  it  is  equivalent  to  an 
intention  not  to  pay:  TalcoU  v,  Henderson,  31  Ohio  St.  162;  27  Am.  Rep. 
50\,  and  extended  note  thereto:  Durrell  v.  Haley,  1  Paige,  492;  19  Am.  Dec. 
444,  and  note.  One  purchasing  goods  on  credit,  knowing  his  insolvency  and 
inability  to  pay,  is  not  guilty  of  such  fraud  as  will  avoid  the  sale  if  he  pur* 
-chased  without  the  preconceived  design  of  not  paying  for  them:  Bidault  ▼. 
Wales,  19  Mo.  36;  59  Am.  Dec.  327,  and  note;  Bidault  v.  WaUa,  20  Mo.  646; 
€4  Am.  Dec.  205,  and  note.  This  question  ia  fully  discussed  in  the  extended 
note  to  Thurston  r.  Blanchard,  33  Am.  Dec.  708. 
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Master  A5I>  Servakt.— Thb  Payment  or  Promise  or  Wages  Is  Not 
ElsSENTiAL  to  the  existence  of  the  relation  of  master  and  servant. 

Master  and  Servant,  Who  Occdft  Relation  of. — The  attendants  at  a 
bath-house,  if  selected  and  subject  to  be  discharged  by  the  owner,  and 
performing  services  for  him  in  keeping  the  bathrooms  and  the  adjacent 
halls  clean,  comfortable,  and  properly  heated,  are  his  servants,  for  whose 
conduct  or  negligence  he  is  answerable  to  his  patrons,  though  they,  and 
not  he,  pay  such  attendants  all  the  compensation  they  receive,  and  the 
attendants  when  performing  services  for  patrons  are  under  their  imme* 
diate  control. 

Action  to  recover  for  injuries  received  by  plaintiff  while 
taking  a  vapor  bath  in  defendant's  bath-house  from  the  negli- 
gence of  an  attendant.  Persons  visiting  the  defendant's  bath- 
house generally  consulted  a  physician  respecting  the  baths  to 
be  taken.  They  purchased  tickets  of  the  manager  of  the 
house,  paying  therefor  a  sura  which  included  the  price  of  tha 
baths  and  a  fee  for  an  attendant  therein,  if  an  attendant  was 
desired;  otherwise  they  paid  for  the  price  of  their  baths  and 
were  left  without  any  attendants.  The  attendants  were  se* 
lected  by  the  proprietor  or  his  manager,  and  he  exercised  tha 
power  of  discharging  them  at  will,  and  also  of  assigning  them 
to  persons  applying  for  attendance.  Their  compensation, 
however,  was  wholly  paid  in  fees  received  from  patrons  on 
whom  they  waited,  and  while  the  patron  was  bathing  the  at- 
tendant was  under  his  special  control  and  direction.  Under 
these  circumstances  the  defendant  in  this  action  claimed  that 
the  attendant,  by  whose  negligence  the  injury  was  suffered, 
was  not  a  servant  of  the  defendant,  but  of  the  plaintiff  him- 
self, and,  therefore,  that  the  defendant  could  not  be  liable, 
even  though  there  had  been  negligence  on  the  part  of  the 
attendant  and  consequent  injury  to  the  plaintiff.  Judgment 
for  the  plaintiff,  defendant  appealed. 

O,  O.  Latta^  and  Martin  and  Murphy^  for  the  appellants. 

Wood  and  Hender&on^  for  the  appellee. 

**'  Mansfield,  J.  1.  The  exception  reserved  to  the  re- 
fusal of  the  court  to  give  to  the  jury  the  first  instructioa 
requested  by  the  defendants,  and  the  exception  taken  to  the 
rejection  of  their  fourth  prayer,  raise  in  effect  the  same  ques- 
tion; and  the  point  made  upon  both  of  these  exceptions  i» 
that  if  the  attendant,  John  Martin,  acted  under  ihe  plaintiff's 
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direction  or  control  while  administering  the  baths  he  was  th* 
servant  of  the  plaintifiF,  and  the  defendants  are  not  therefore^ 
liable  for  his  alleged  negligence.  But  we  think  the  conclu- 
sion thus  insisted  upon  is  not,  in  a  legal  sense,  deducible  from 
the  facts  stated  in  the  two  instructions  referred  to,  when  thosa 
facts  are  considered  in  the  light  of  all  the  other  circumstances 
of  the  case. 

Martin  was  one  of  several  persons  connected  with  the  de» 
fendants'  bath-house  in  the  capacity  of  attendants  upon  per- 
eotis  who  desired  their  assistance  in  taking  baths.  Thes& 
attendants  were  selected  by  the  manager  of  the  bath-house, 
and  during  the  period  of  their  service  enjoyed  the  exclusive 
privilege  of  administering  baths  and  of  receiving  the  fees 
allowed  therefor.  In  consideration  of  this  privilege,  they  not 
only  attended  at  the  bath-house  for  the  purpose  of  performing 
their  duties  in  assisting  bathers,  but  kept  the  bathrooms 
clean  and  made  the  halls  between  the  rooms  comfortable  by 
keeping  them  •*"*  properly  heated.  It  resulted,  from  the 
nature  of  their  employment  and  from  the  supervision  essen- 
tial to  the  usefulness  of  the  bath-house,  that  the  attendants 
should  be  subject  to  the  general  control  of  the  manager  and 
to  dismissal  by  him  for  any  sufficient  cause.  The  manager 
had  power  to  assign  either  of  them  to  the  service  of  any  vis- 
itor who  had  not  selected  an  attendant  for  himself,  and  they 
could  earn  no  fees  otherwise  than  by  using  the  rooms  and 
other  bathing  appliances  belonging  to  the  defendants.  Their 
labors  were  all  in  furtherance  of  the  business  enterprise  in 
which  the  defendants  were  engaged  ;  and  it  was  entirely  in- 
consistent with  the  interests  of  the  latter,  and  with  the  duty 
they  owed  to  the  public  as  lessees  and  proprietors  of  the  bath- 
house, that  attendants  upon  bathers  should  be  allowed  to  pur- 
sue their  calling  as  independent  contractors,  or  as  persons 
conducting  a  business  not  subordinate  to  the  business  of  the 
defendants.  This  being  so,  we  think  the  position  of  the  at- 
tendants was  such  that  the  law,  in  affording  a  remedy  to  third 
persons  for  their  negligence,  will  regard  them  as  the  servants 
of  the  defendants,  whether  they  served  under  an  actual  con- 
tract with  the  defendants  or  not :  Cooley  on  Torts,  623; 
Wood's  Master  and  Servant,  sec.  304. 

But  we  think  they  acted  under  a  contract  with  the  defend- 
ants; and  it  is  not  speaking  accurately  to  say  that  the  ad- 
ministration of  baths  was  the  only  service  they  rendered  for 
the  fees  they  received.     The  fees  were  paid  to  them  by  per- 
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mission  of  the  defendants,  and  were  accepted  as  compensat- 
ing them  for  all  their  labors  at  the  bath-house,  including  their 
services  in  keeping  the  rooms  and  halls  in  a  cleanly  and*com- 
fortable  condition.  That  they  received  no  compensation  ex- 
cept as  it  came  to  them  in  fees  paid  by  the  bathers  they  were 
selected  or  assigned  to  wait  upon,  and  that  bathers  had  the 
privilege  of  selecting  their  own  attendants  and  paying  the 
***  fees  directly  to  them,  are  facts  which  go  to  show  that 
the  amount  of  the  fees  to  be  paid  each  attendant  was  uncer- 
tain and  contingent;  but  such  facts  are  entirely  consistent 
with  the  proposition  that  the  right  to  earn  any  fees  at  all 
grew  out  of  a  contract  with  the  defendants.  Martin's  posi- 
tion, then,  was  similar  to  that  of  a  servant  at  a  hotel,  to  which 
reference  is  made  by  way  of  illustration  in  the  case  of  Laugher 
y.  Pointer,  5  Barn.  &  C.  579. 

In  that  case  it  was  held  that  where  the  owner  of  a  carriage 
hired  a  pair  of  horses  of  a  stable-keeper  to  draw  it,  and  the 
fitable-keeper  provided  a  driver,  the  owner  of  the  carriage  was 
not  liable  for  an  injury  to  a  third  person  caused  by  the  driver's 
negligence.  "This  coachman,"  said  the  court,  "was  not  hired 
to  the  defendant;  he  had  no  power  to  dismiss  him.  He  paid 
him  no  wages.  The  man  was  only  to  drive  the  horses  of  the 
jobman.  It  is  true  the  master  paid  him  no  wages,  and  the 
whole  which  he  got  was  from  the  person  who  hired  the  horses, 
but  that  was  only  a  gratuity.  It  is  the  case  with  servants  at 
inns  and  hotels.  Where  there  is  a  great  deal  of  business  they 
frequently  receive  no  wages  from  the  owner  of  the  inn  or  hotel, 
and  trust  entirely  to  what  they  receive  from  the  persons  who 
resort  to  the  inn  or  hotel,  and  yet  they  are  not  the  less  the 
servants  of  the  innkeeper":  See,  also,  Quarman  v.  Burnett,  6 
Mees.  &  W.  *499.  This  ruling,  it  will  be  noticed,  does  not 
make  the  payment  or  promise  of  wages  a  test  of  the  existence 
■of  the  relation  of  master  and  servant;  nor  do  any  of  the  au- 
thorities make  the  payment  or  expectation  of  compensation 
■essential  to  the  creation  of  that  relation  as  to  third  persons. 
^'The  real  test"  as  to  such  persons,  says  Mr.  Wood,  "is 
•whether  the  act  (causing  an  injury)  is  done  by  one  or  another 
....  with  the  knowledge  of  the  person  sought  to  be  charged 
as  master,  or  with  his  assent,  express  or  implied":  Wood's 
Master  and  Servant,  sees.  ***  7,  304,  306;  Mound  City  Paint 
^tc.  Co.  V.  Conlnn,  92  Mo.  221;  Kimball  v.  Cushman,  103  Mass, 
194;  4  Am.  Rep.  528;  Heygood  v.  State,  59  Ala.  51. 

There  are  many  cases,  of  such  familiar  occurrence  that  it  is 
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needless  to  mention  them,  in  which  the  duty  of  a  servant  to  hia 
master  can  only  be  performed  by  acts  done  according  to  the 
direction  of  a  third  person  whose  convenience,  taste,  or  physical 
condition  determines  the  time  and  manner  of  doing  them.  If 
Martin  had  served  for  daily  wages  paid  directly  by  the  defend- 
ants, it  would  still  have  been  his  duty  to  them  to  administer 
baths  to  the  plaintiff  according  to  the  directions  of  the  latter, 
who  was  guided  in  his  wishes  by  the  advice  of  his  physician. 
And  in  such  case  the  plaintiff  would  not  have  had  less  power 
to  discharge  Martin  as  an  attendant  at  the  bath-house  or  to 
regulate  his  general  conduct  there  than  he  had  in  the  present 
case.  In  either  case  he  could,  for  good  cause,  have  refused 
the  attendance  of  Martin,  but  he  could  not,  without  the  con- 
Bent  of  the  defendants,  have  engaged  the  services  of  one  whom 
they  had  not  authorized  to  act  as  a  regular  attendant.  Such 
being  our  view  of  the  relation  established  between  the  parties 
by  facts  not  in  dispute,  we  think  the  court  did  not  err  in  re- 
fusing to  give  the  defendants'  first  and  fourth  instructions. 

2.  The  defendants'  third  request  to  charge  was  in  substance 
that  although  Martin  was  their  servant,  if  the  plaintiff  gave 
him  permission  to  leave  him  after  his  legs  were  placed  in  the 
vapor  bath,  and  in  consequence  thereof  he  received  the  injury 
of  which  he  complains,  he  is  not  entitled  to  recover.  The 
court  added  to  this  a  clause  to  the  effect  that  in  the  case 
stated  by  the  instruction  the  defendants  would  not  be  liable 
unless  Martin  was  guilty  of  negligence  in  failing  to  respond 
promptly  to  the  plaintiff's  call  for  assistance.  The  modifica- 
tion was  proved  for  the  reason  that  there  was  testimony  tend- 
ing to  show  that  the  plaintiff  consented  to  Martin's  absence 
on  condition  **''  that  he  would  return  promptly  on  being 
called,  and  that  his  failure  to  do  so  caused  or  aggravated  the 
injury. 

3.  But  the  court's  third,  fourth,  and  fifth  instructions  were 
not  applicable  to  the  only  facts  constituting  a  cause  of  action 
which  the  evidence  tended  to  prove.  The  plaintiff's  leg  was 
injured  either  in  the  vapor-box  or  in  a  bathtub  in  which  he 
placed  it  after  he  left  the  vapor  bath.  If  the  injury  was  re- 
ceived in  the  tub,  there  is  no  contention  that  it  was  due  to  the 
negligence  of  Martin  or  any  other  attendant.  If  it  was  re- 
ceived at  the  vapor-box  through  the  want  of  proper  attend- 
ance, or  because  the  defendants  were  guilty  of  negligence  in 
the  construction  of  the  box,  or  in  failing  to  see  that  it  was  in 
a  safe  condition  at  tiie  time  the  plaintiff  used  it,  they  were 
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liable  for  the  injury.  The  injury  was  peculiar  in  its  efiFect 
upon  the  leg,  and  although  the  plaintiflf  testified  that  it  was 
a  burn,  and  was  received  in  the  vapor-box,  he  was  unable  to 
€tate  the  immediate  cause  of  it.  Whatever  may  have  been 
the  cause,  the  evidence  did  not  warrant  a  finding  that  there 
was  any  neglect  in  fixing  the  temperature  of  the  vapor  bath, 
for  it  shows  that  the  temperature  of  that  bath  could  not  be 
<:ontrolled  by  the  attendants,  and  was  uniform  except  as  it 
was  aflfected  by  the  weather.  The  third,  fourth,  and  fifth  in- 
«tructions  were  therefore  abstract  and  misleading,  for  each  of 
them  applies  only  to  a  case  of  neglect  in  preparing  a  bath  the 
temperature  of  which  was  made  too  high.  For  this  error  in 
the  court's  charge,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Masteb  and  Sebvant — ^The  Relation,  and  How  Cokstituted. — ^Thto 
question  will  be  found  thoroughly  discnssed  in  the  monographic  notes  to 
Brovm  v.  Smith,  22  Am.  St.  Eep.  459-463,  and  Oovemor  t.  Withers,  60  Am. 
Dec.  106. 
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Montgomery  v,  Satrb. 

[100  California,  182,] 

Principal  and  Surety.— If  a  Promissory  Notb  Is  Executbd  by  Oni 
Person  to  fiEOURK  the  payment  of  another  prouiisory  note  made  by 
another  person,  the  maker  of  the  first  note  is  in  legal  e£fect  a  surety  of 
the  maker  of  the  second,  and  is  relieved  from  liability  by  a  release  of  a 
judgment  recovered  on  the  second  jiote,  or  by  the  failure  of  the  judg- 
ment creditor  to  enforce  such  judgment  and  his  selling  or  joining  in  the 
sale  of  the  land  upon  which  it  was  a  lien  for  less  than  its  real  value, 
when  by  taking  out  an  execution  on  his  judgment  and  selling  the  land 
at  its  real  value  he  would  have  realized  sufficient  to  have  paid  the  second 
note,  and  thereby  have  rendered  any  resort  to  the  surety  unnecessary. 

Etidenck  of  the  Value  of  Land. — When  the  question  is  whether  a  prin« 
cipal,  by  uniting  in  a  conveyance  and  sale  of  land  instead  of  selling  it 
under  execution,  has  thereby  injured  a  surety  of  the  debt  for  which  the 
judgment  was  entered,  the  question  to  be  submitted  to  the  jury  is  not, 
what  is  the  cash  value  of  the  land  if  sold  by  the  sheriff  at  public  auction, 
but  what  is  its  fair  market  value  at  the  time  of  the  sale  thereof? 

Evidence  of  the  Value  of  Land  Is  Not  Necessarily  Conkined  to  thb 
Very  Day  on  which  it  was  sold,  but  may  include  other  periods  befoM 
and  after  such  sale. 

W.  F.  Goad  and  Arthur  Rodgers,  for  the  appellant. 

George  A.  Nourse,  for  the  respondent. 

183  McFarland,  J.  This  is  an  appeal  by  plaintiff  from  a 
judgment  in  favor  of  defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  main  history  of  the  case  is  stated 
in  the  opinion  of  this  court  upon  a  former  appeal  {Montgomery 
V.  Sayre,  91  Cal.  206);  and  it  need  not  be  repeated  here. 

The  first  question  in  the  ense  is  vvliether  or  not  Sayre,  de- 
ceased, made  the  ten  thousand  dolhir  promissory  note  to  ap- 
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pellant  sued  on  as  surety  for  W.  S.  Chapman.  Respondent 
contends  that  this  question  was  decided  affirmatively  by  thi^, 
court  on  tlie  former  appeal,  and  that  suc>^  decision  is  the  law 
of  the  case.  This  court  did  say  in  its  opinion  on  that  ap» 
peal  that  "Say re  was,  in  law,  a  surety";  but  we  will  not  in- 
quire into  tlie  somewhat  complicated  question  whether  that 
statement  was  necessary  to  the  determination  of  that  appeal, 
and  therefore  the  law  of  the  case;  because  we  think  that  the 
correctness  of  that  statement  otherwise  appears.  Indeed  it 
appears  from  the  complaint  itself,  which  includes  the  presen- 
tation of  the  claim  to  the  executor. 

It  is  not  pretended  in  the  complaint  that  the  Sayre  note  for 
ten  thousand  dollars  was  not  given  as  security  in  some  form, 
or  that  an  action  could  be  maintained  upon  it  as  on  any  or- 
dinary promissory  note,  without  averring  extrinsic  facts  other 
than  those  appearing  upon  its  face.  The  complaint  avers  that 
on  April  19,  1884,  the  Pioneer  Mining  Company,  a  corporation, 
made  and  delivered  to  appellant  (Montgomery)  its  promissory 
note  for  one  hundred  and  ten  thousand  dollars,  and  "  that  said 
note  was  indorsed  by  Wm.  S.  Chapman."  (The  evidence 
shows  that  the  indorsement  was  preceded  by  the  words:  "  De- 
mand, notice,  and  protest  waived  April  19, 1884.")  It  is  then 
averred:  "That  at  the  time  of  said  delivery  of  said  note,  and 
to  secure  the  ***  payment  of  the  same,  there  was  delivered 
to  plaintiff  by  way  of  pledge  all  the  capital  stock  of  said  cor- 
poration except  thii-ty  shares  thereof,  and  said  corporation 
did  execute  to  plaintiff  its  mortgage  on  the  Pioneer  mine  in 
Sierra  county,  in  said  state,  and  said  A.  L.  Sayre,  now  de- 
ceased, who  was  then  living,  did  make,  execute,  and  deliver 
his  promissory  note,  hereafter  designated  as  the  '  Sayre  note,* 
bearing  even  date  herewith,  for  the  sum  of  ten  thousand  dol- 
lars ($10,000"),  the  same  being  the  note  here  sued  on.  It  is 
then  further  averred  that  several  payments  were  made  from 
time  to  time  on  said  note  for  one  hundred  and  ten  thousand 
dollars;  that  afterwards  plaintiff  foreclosed  said  mortgage  on 
the  Pioneer  mine;  that  the  proceeds  of  the  sale  of  the  mine 
under  said  foreclosure  was  applied  to  the  payment  of  said 
note,  but  was  not  sufficient  to  satisfy  it;  that  a  deficiency 
judgment  was  entered  and  docketed  against  said  corporation 
and  against  said  Chapman  for  sixty-one  thousand  five  hun» 
dred  and  fifty-four  dollars  and  thirteen  cents;  that  thereafter 
certain  payments  were  made  on  said  note  and  judgment;  and 
that  there  remains  due  and  unpaid  on  said  note  and  judgment 
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the  sum  of  thirty-four  thousand  five  hundred  and  fifty-one 
dollars  and  twenty  cents.  It  is  further  averred  that  said  cor- 
poration has  no  other  property,  and  that  its  capital  stock  is 
valueless;  and  upon  these  averments  plaintiff  bases  his  right 
to  recover  the  amount  of  the  Sayre  note. 

Froui  the  foregoing  averments  it  seems  quite  clear  to  us 
that  Sayre  was  a  surety  for  Chapman — for  Chapman  as  well 
as  for  the  mining  company.  It  appears  that  on  April  19, 
1884,  there  was  made  and  delivered  to  appellant  a  promissory 
note  for  one  hundred  and  ten  thousand  dollars,  signed  at  the 
bottom  by  the  Pioneer  company,  and  indorsed  by  Chapman, 
and  that  "  to  secure  the  payment  of  the  same"  Sayre,  deceased, 
made  the  "  Sayre  note"  for  ten  thousand  dollars.  It  was  to 
secure  the  one  hundred  and  ten  thousand  dollars  just  as  it 
stood — with  the  names  of  the  responsible  parties  *®*  thereto, 
the  maker  and  indorser  written  therein  and  thereon — that 
Sayre  made  his  note.  The  only  liability  which  he  assumed 
to  appellant  was  that  if  the  persons  who  signed  said  one  hun- 
dred and  ten  thousand  dollar  note,  the  one  in  form  as  maker, 
and  the  other  as  indorser,  with  demand  rfhd  notice  waived, 
should  fail  to  pay  the  same,  he  (Sayre)  would  be  liable  for 
the  same  to  the  extent  of  his  ten  thousand  dollar  note.  He 
based  his  contingent  liability  upon  the  probable  financial 
ability  of  both  the  mining  company  and  Chapman;  as  to  him 
they  were  both  principals,  and  he  was  exonerated,  if  by  any 
act  of  appellant  the  latter's  rights  or  remedies  against  either 
the  mining  company  or  Chapman  were  impaired,  suspended, 
or  destroyed.  And  this  conclusion  is  made  still  more  appar- 
ent by  the  fact  that  the  one  hundred  and  ten  thousand  dol- 
lar note  was  merged  in  a  deficiency  judgment  against  both 
the  mining  company  and  Chapman. 

Sayre,  then,  being  a  surety,  he  was  exonerated:  1.  If 
appellant  Montgomery  released  Chapman  from  all  liability 
under  said  judgment,  and  thus  released  the  surety;  or  2.  If 
Montgomery,  having  a  judgment  lien  upon  land  of  Chapman 
which,  if  sold  at  its  real  value,  would  have  realized  a  suf- 
ficient amount  of  money  to  satisfy  all  indebtedness  of  the 
latter  to  the  former,  including  said  judgment,  united  with 
Chapman  in  selling  and  conveying  said  land  at  private  sale 
to  one  Hughes  for  a  price  far  lees  than  its  real  value. 

The  jury  returned  a  general  verdict  for  defendant,  no  spe- 
cial issues  having  been  submitted  to  them;  and  it  is  quite 
clear  that  they  were  warranted  by  the  evidence  in  finding  the 
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first  of  the  said  two  propositions  in  favor  of  respondent — that 
is,  that  Montgomery  released  Chapman. 

And  there  is  no  specification  of  the  insufficiency  of  the 
evidence  to  support  such  a  finding,  or  of  any  erroneous  rul- 
ing of  the  court  as  to  the  admissibility  of  evidence  on  that 
point.  Respondent  contends  that  the  general  verdict  imports 
a  finding  in  his  favor  of  all  the  material  issues,  and  therefore 
a  finding  that  appellant  *®®  released  Chapman;  and  that 
this  being  so  it  is  immaterial  whether  or  not  the  court  com- 
mitted any  error  with  respect  to  the  second  question  as  to  the 
value  of  the  land  sold  to  Hughes.  Appellant  contends,  how- 
ever, that  it  cannot  be  known  upon  what  ground  the  jury 
based  their  verdict,  and  therefore  if  the  court  committed 
errors  about  the  question  of  the  value  of  the  land,  the  judg- 
ment should  be  reversed.  We  will  assume,  for  the  purpose  of 
this  decision,  that  appellant's  view  of  the  matter  is  correct, 
because  we  do  not  think  that  the  court  committed  any  re- 
versible error  in  its  rulings  concerning  the  value  of  the  land. 

With  respect  to  the  question  of  the  value  of  the  land,  ap- 
pellant took  a  number  of  exceptions  to  the  rulings  of  the  court 
in  passing  upon  offered  evidence  and  instructing  the  jury 
on  that  subject.  The  various  exceptions,  however,  present 
mainly  one  point,  which  may  be  stated  as  follows:  Appellant 
contended  that  the  only  question  proper  to  be  asked  witnesses 
on  the  subject  of  value  was,  what  would  the  land  have  brought 
if  respondent  had  taken  out  an  execution  and  liad  it  sold  by 
the  sheriff'at  public  auction  for  full  cash  value?  While  the 
court  admitted  evidence  that  in  the  region  of  the  land  in 
question  large  tracts  of  land  had  never  been  sold  for  all  cash, 
but  for  from  one-fourth  to  one-third  cash,  and  the  balance  on 
reasonable  time  and  at  a  reasonable  rate  of  interest  secured 
by  mortgage  on  the  land  sold,  and  allowed  witnesses  to  be 
asked  the  general  queition:  *'  What  was  the  fair  market  value 
of  the  land  at  the  time  of  the  sale  to  Hughes?"  In  this  rul- 
ing the  court,  in  our  opinion,  did  not  commit  error.  The  ap- 
pellant declined  to  pursue  his  lien  against  the  land,  and  sold 
it  at  private  sale;  and  having  done  so,  the  question  before  the 
jury  was  the  difference  between  the  amount  for  which  it  was 
Bold,  and  its  fair  market  value  at  the  time  of  sale.  And  in 
arriving  at  the  real  value  of  the  land,  the  jury  were  not  con- 
fined in  this  case,  any  more  than  they  would  have  been  in 
any  other  case,  to  what  it  would  have  brought  at  a  forced 
sale  for  cash.     They  had  **''   the  right  to  consider  the  char- 
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acter  and  situation  of  the  property,  and  the  usual  methods 
by  which  sales  of  such  property  were  affected,  where  there 
■were  parties  wanting  to  sell,  and  parties  wanting  to  buy.  In- 
deed, it  would  have  been  practically  impossible  to  have  de- 
termined the  market  value  of  such  land  upon  the  supposition 
of  full  cash  payment,  for  there  had  been  no  such  sales.  It 
Tvas  proper,  therefore,  for  the  jury  to  have  such  information 
as  the  said  ruling  of  the  court  allowed  them.  The  testimony 
admitted  tended  to  show  the  fair  market  value  of  the  land, 
and  furnished  proper  aid  to  the  jury  in  determining  such 
value.  The  case  of  Cassin  v.  Marshall,  18  Cal.  689,  cited  by 
appellant,  dealt  with  facts  very  different  from  those  in  the 
case  at  bar.  It  is  to  be  remarked  also,  that  the  sale  from  ap- 
pellant to  Hughes  was  for  a  very  small  amount  in  cash,  and 
the  balance  on  time  secured  by  mortgage. 

It  is  also  contended  that  the  court  erred  in  allowing  some 
testimony  of  the  amounts  for  which  Hughes  sold  some  small 
parts  of  the  land  "  a  few  months"  after  the  sale  to  him.  This, 
•considering  the  other  evidence  in  the  case,  would  be  a  matter 
of  too  small  importance  to  work  a  reversal  of  the  judgment, 
even  if  it  be  conceded  that  the  ruling  was  erroneous.  But 
we  do  not  think  that  the  ruling  was  erroneous.  While  the 
thing  to  be  determined  is  the  value  on  the  day  in  question, 
still,  evidence  is  not  necessarily  confined  to  that  very  day. 
Evidence  of  value  for  short  periods  before  and  after  the  day 
in  question  has  been  frequently  allowed.  Its  allowance  is 
greatly  within  the  discretion  of  the  court,  and,  under  the  cir- 
cumstances of  this  case,  we  do  not  think  that  such  discretion 
was  abused. 

The  judgment  and  order  appealed  from  are  aflSrmed. 

De  Haven,  J.,  Fitzgerald,  J.,  Garoutte,  J.,  and  Harbi- 
son, J.,  concurred. 

Rehearing  denied.  

Evidence  of  tub  Valuk  of  Land.— This  qnestion  is  discussed  in  Elmore 
-v.  Johnson,  143  111.  513;  36  Am.  St.  Rep.  401;  Lain;j  v.  United  New  Jersey 
H.  R.  etc.  Co.,  54  N.  J.  L.  576;  33  Am.  St.  Rep.  682,  and  note;  Jones  v. 
Erie  etc.  R.  R.  Co.,  151  Pa.  St.  30;  .'il  Am.  St.  Rep.  722,  and  note,  and 
€alla<jher  v.  Kemmerer,  144  Pa.  St.  509;  27  Am.  St.  Rep.  673,  and  note. 

Sdretyship — Release  of  Surety. — A  failure  of  a  creditor  to  revive  a 
iuilgmeut  does  not  release  a  surety  in  the  absence  of  an  agreement  that  such 
judgment  should  be  kept  revived  for  his  benefit:  Campbell  v.  S/iei~man,  151 
Pa.  St.  70;  31  Am.  St,  Rep.  735,  and  note  with  the  cases  collected.  Se« 
the  extended  notes  to  Thorn  v.  Pinkham,  30  Am.  St.  Rep.  339,  and  Scott  % 
Fisher,  28  Am.  St.  Rep.  691. 
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People  v.  Baker, 

[100  Califobnia,  1&8.] 

Cbihinai.  Law. — Ay  Information  Charqino  an  Offensb  ia  not  materially^ 
defective  because  it  does  not  contaia  the  word  "  information"  in  th» 
body  of  the  pleading,  if  such  word  is  used  in  the  heading,  and  the  fact» 
specifically  alleged  constitute  the  crime  sought  to  be  charged. 

Criminal  Law — Venue,  Statement  of. — An  information  having  in  th* 
body  thereof  the  words  "county  of  Los  Augeles,  state  of  California,"^ 
and  chargmg  the  commission  of  a  crime  "at  the  county  and  state  afore- 
said," sufficiently  avers  the  place  of  such  commission. 

FoBGEBY. — A  Mortgage  of  a  Homestead  May  Be  a  Forgebt  and  punish* 
able  as  such,  though  it  purports  to  be  executed  by  the  husband  alone, 
and  would  therefore  be  inoperative,  even  if  genuine,  if  such  mortgage 
was  forged  with  intent  to  defraud  a  person  named  in  the  information. 

Forgery. — A  Sufficient  Utteuino  of  a  Forged  Mortgage  is  shown  by 
evidence  tending  to  prove  that  it  was  placed  upon  record  by  a  persoa 
other  than  the  mortgagee,  though  never  delivered  to  the  latter,  if  the 
object  of  placing  it  upon  record  was  to  obtain  a  loan  from  him  and  ta 
otherwise  defraud  him. 

Forgery — Indictment — Variance. — The  Fact  That  a  Mortgagb  Al- 
leged to  have  been  forged  does  not,  asset  out  in  the  indictment,  contaia 
a  copy  of  the  certificate  of  acknowledgment  affixed  thereto,  does  nofe 
establish  a  fatal  variance. 

Forgery — Evidence. — If  a  mortgage  alleged  to  have  been  forged  is  set  out 
in  the  indictment,  and  contains  a  copy  of  the  note  to  be  secured  thereby, 
it  is  not  error  to  admit  evidence  of  the  signing  of  the  note,  as  well  a» 
the  mortgage  by  the  accused. 

Jury  Trial. — Though  a  Comment  by  the  Court  During  the  Trial  of  ▲ 
Criminal  Cause  respecting  the  mode  in  which  the  attorney  for  the  ac- 
cused conducts  his  examination  may  be  unnecessarily  harsh,  yet  the  judg- 
ment of  conviction  will  not  be  reversed  on  tliat  ground,  if  from  the  whole 
case  it  does  not  appear  that  the  accused  was  inj  ured  thereby. 

J.  O,  Peck  and  S.  M.  White,  for  the  appellant. 

Attorney  General  W.  II.  II.  Hart,  for  the  respondent. 

189  McFarland,  J.  The  defendant  was  charged  with  and 
convicted  of  the  crime  of  forgery,  and  appeals  from  the  judg- 
ment and  also  from  an  order  denying  a  motion  for  a  new 
trial. 

The  appellant  makes  a  great  many  points  in  his  briefs, 
and  elaborately  argues  thera;  and  we  will  notice  briefly  what 
we  consider  the  most  important  of  such  points. 

1.  Appellant  contends  that  the  information  is  fatally  de- 
fective, because  the  word  "information"  is  not  used  in  the 
body  of  that  pleading.  The  word  "information"  appears  as 
a  heading  of  the  pleading,  and  the  body  of  the  pleading  com- 
mences as  follows:  "The  said  Edward  L.  Baker  is  accused 
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by  the  district  attorney,"  etc.  But,  as  the  pleading  alleges 
all  the  facts  necessary  to  constitute  the  crime  sought  to  be 
charged,  it  is  not  defective  merely  because  the  word  "infor- 
mation" is  not  used  in  the  body  of  the  instrument.  The 
variation  from  the  usual  form  was,  we  presume,  the  effect  of 
oversight,  or,  perhaps,  of  an  unexplainable  desire  to  take  a 
new  departure;  but  this  variation  is  not  sufficiently  material 
to  make  the  pleading  invalid. 

We  think,  also,  that  the  averment  of  venue  is  sufficient; 
the  words  "  county  of  Los  Angeles,  state  of  California,"  hav- 
ing been  used  in  the  first  part  of  the  information,  it  was  suffi- 
cient afterwards  to  allege  that  the  crime  was  committed  "at 
the  county  and  state  aforesaid." 

2.  The  alleged  forgery  was  of  a  certain  mortgage,  purport- 
ing to  have  been  signed  by  one  Morris  M.  Green;  and  it  is 
contended  by  appellant  that  because  said  Green  was  a  mar- 
ried man,  and  there  was  a  homestead  declaration  on  the 
property  covered  by  the  mortgage,  therefore  no  forgery  in 
law  could  be  committed  by  signing  the  name  of  Green  alone 
to  the  instrument.  But  if  the  instrument  was  falsely  made 
in  the  name  of  Green,  with  intent,  as  is  alleged  in  the  infor- 
mation, to  defraud  the  said  Morris  M.  Green  and  one  Strass- 
forth,  from  whom  the  money  was  to  be  borrowed  on  the 
mortgage,  *®®  the  act  was  forgery,  whether  or  not,  as  a 
matter  of  law,  the  mortgage  would  have  been  good  without 
the  execution  of  it  by  both  husband  and  wife. 

The  mortgage  was  placed  on  record  in  the  recorder's  office 
by  the  appellant,  or  by  one  Hoy,  who  was  the  principal  in 
the  alleged  crime,  because  Strassforth,  who  was  to  loan  the 
money  on  the  mortgage,  desired  it  to  be  placed  on  record  be- 
fore he  examined  the  title;  and  we  think  that,  under  the  cir- 
cumstances, this  was  a  sufficient  uttering  of  the  alleged 
forged  instrument,  although  it  was  not  in  any  other  way  de- 
livered to  Strassforth,  who  about  that  time  began  to  suspect 
the  fraud. 

3.  The  mortgage  introduced  in  evidence  had  attached  to  it 
a  certificate  of  acknowledgment,  while  the  copy  of  the  mort- 
gage set  forth  in  the  information  did  not  have  such  certificate. 
We  do  not  think  that  this  was  a  fatal  variance. 

4.  The  mortgage  as  set  forth  in  the  information  contained 
a  copy  of  a  promissory  note  which  it  was  given  to  secure;  and 
we  do  not  think  that  the  court  erred  in  allowing  proof  of  the 
«igning  of  the  note  as  well  as  the  niortgnge.     They  were  both 
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parts  of  the  same  transaction,  and  one  was  preliminary  to 

the  other. 

5.  We  have  examined  the  instructions  given  to  the  jury  by 
the  court  and  those  asked  by  defendant,  and  refused,  and  w& 
do  not  see  any  errors  committed  b}'  the  court  in  the  matter 
of  instructing  tlie  jury.  Of  the  instructions  asked  by  the  de- 
fendant, and  refused,  those  which  were  correct  were  given  ia 
other  parts  of  the  charge. 

6.  There  are  a  great  many  exceptions  in  the  record  to  the 
rulings  of  the  court  upon  the  admissibility  of  evidence;  but 
we  see  no  material  error  committed  by  the  court  in  such 
rulings. 

7.  The  most  eerious  point  made  by  appellant  is,  that  dur- 
ing the  progress  of  the  trial  the  court  unnecessarily  and  un- 
justly  ceii.>>..iod  the  attorney  of  appellant,  and  applied  to  hi» 
conduct  of  the  case  improper  adverse  criticism,  and  thus 
prejudiced  the  jury  against  the  attorney,  ***  and  therefore 
against  appellant.  This  contention  has  certainly  some  plau- 
sible reasons  for  its  support;  but,  after  a  full  consideration  of 
the  whole  matter,  we  do  not  think  that  what  passed  from  the 
court  to  appellant's  counsel  was  of  sufficient  impropriety  or 
importance  to  warrant  us  in  setting  aside  the  verdict. 

The  great  difficulty  with  an  appellate  court  in  determining 
such  a  question  is  to  learn  from  a  dry,  printed  transcript  the 
true  character  and  quality  of  the  thing  complained  of.  It  i» 
not  photographed  before  us;  and  we  cannot  know  the  tone^ 
the  emphasis,  the  expression,  the  manner  with  which  the 
thing  was  said  or  done.  The  language  complained  of  related 
mainly  to  what  the  court  considered  an  unnecessary  con- 
sumption of  time  by  appellant's  counsel  in  examining  and 
cross-examining  witnesses,  making  objections,  etc.  The  court 
no  doubt  might  have  confined  counsel  within  proper  limits  of 
time  in  conducting  the  defense  by  the  use  of  less  harsh  lan- 
guage; but  that  nice  mingling  of  the  forliter  in  re  and  the 
suaviter  in  modo,  which  would  enable  a  presiding  judge  to 
always  keep  in  hand  the  orderly  conduct  of  a  trial  without 
an  occasional  jerk,  is  not  to  be  often  expected.  Counsel  for 
appellant  seems  to  have  been  entirely  respectful  in  his  man- 
ner to  the  court;  but  his  repetition  of  questions,  many  of  which 
were  pointless,  was  a  useless  waste  of  time.  Some  of  the  wit- 
nesses for  the  people  had  been  examined  on  a  previous  trial 
of  another  person  for  the  same  offense,  and  upon  a  prelim- 
inary examination  before  a  magistrate;  and  counsel  for  ap- 
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pellant  asked  them  a  great  many  questions  about  what  they 
had  testified  on  those  former  occasions.  This  was  proper,  of 
course,  if  there  had  been  an  apparent  intent  to  show  a  differ- 
ence between  their  former  and  their  present  testimony;  but 
most  of  the  questions  were  whetiier  or  not  they  had  said 
things  on  the  former  occasions  which  were  exactly  the  same 
things  to  which  they  had  just  then  presently  testified.  All 
this  was  no  doubt  trying  to  the  patience  of  the  court;  and 
while  some  of  the  language  used  by  the  court  to  counsel  is 
not  *®*  at  all  to  be  commended,  we  do  not  think  that,  con- 
sidering the  whole  case,  the  appellant  was  prejudiced  or  in- 
jured thereby. 

There  are  no  other  points  necessary  to  be  considered. 

The  judgment  and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Paterson,  J.,  Harrison,  J.,  Fitzgerald,  J., 
and  De  Haven,  J.,  concurred. 

Rehearing  denied.  

Indictment. — Allkgation  of  Time  and  Place:  Palmer  t.  People,  138 
111.  356;  32  Am.  St.  Rep.  146. 

Forgery — Intent. — The  essential  element  of  forgery  consists  in  the  in- 
tent: State  V.  Wheeler,  20  Or.  192;  23  Am.  St.  Rep.  119,  and  note.  So 
where  the  forged  paper  is  such  that  it  might,  from  its  nature  and  the  course 
of  business  deceive  or  mislead  to  the  prejudice  of  another  person  the  crime 
is  complete:  State  v.  Cross,  101  N.  C.  770;  9  Am.  St.  Rep.  53,  and  note. 
The  question  is  fully  discussed  in  the  e.xtended  notes  to  Hendricks  v.  State, 
8  Am.  St.  Rep.  466,  and  Arnold  v.  Cost,  8  Am.  Dec.  306,  and  in  People  v. 
Munroe,  100  CaL  664,  post,  323,  and  note. 
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Wills — Olooraphic — What  Sufficient. — The  words:  "  Crolldepdro,  feb- 
mary  3,  1892.  this  is  to  serifey  that  ie  levet  to  mey  wife  Real  and  per- 
enal  and  she  to  dispose  for  them  as  she  wis,"  constitute  a  good  olographio 
will,  and  should  be  read  as  follows:  "Corral  de  iMedra,  February  3, 
1892.  This  is  to  certify  that  I  leave  to  my  wife  fmy]  reaj  and  personal 
[property],  and  she  to  dispose  of  them  as  she  wishes." 

Wills — CoNSTKUcnoN. — Courts,  in  reading  wills,  always  supply  obviously 
omitted  words  whenever  the  word  omitted  is  apparent,  and  no  other 
word  will  supply  the  defect. 

William  Shipsey,  for  the  appellants. 

Wilcoxon  and  Bouldin,  and  J.  M.  Wilcoxon^  for  the  respond- 
ent. 
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**•  The  Court.  For  the  reasons  given  in  the  opinion  filed 
by  this  department  June  27,  1893,  the  judgment  and  orders 
appealed  from  are  affirmed. 

The  following  is  the  opinion  above  referred  to: 

Belcher,  C.  Patrick  Donohue  died  in  San  Luis  Obispo 
county  on  the  nineteenth  day  of  February,  1892,  leaving  sur- 
viving his  wife,  the  respondent,  Kate  Donohue,  but  no  cliil- 
dren,  and  also  leaving  an  estate,  consisting  of  real  and 
personal  property  of  the  value  of  about  fifteen  thousand  dol- 
lars. His  heirs  at  law,  other  than  his  widow,  were  one  sister 
and  several  nephews  and  nieces,  children  of  two  deceased 
brothers.  In  due  time  the  widow  filed  in  the  superior  court 
of  San  Luis  Obispo  county  her  petition  in  proper  form,  asking 
that  a  paper  accompanying  the  petition  be  admitted  to  pro- 
bate as  the  last  will  of  her  deceased  husband.  The  accom- 
panying paper,  as  is  shown  by  a  photographic  copy  thereof 
brought  here  in  the  record,  reads  as  follows: 

"  Crolldepdro,  february  3,  1892. 

"this  is  to  serifey  that  ie  levet  to  mey  wife  Real  and  per- 
Bnal  and  she  to  dispose  for  them  as  she  wis. 

"Patrick  Donohue." 

A  day  was  set  for  hearing  the  petition,  and  on  that  day  the 
sister  and  one  nephew  and  four  nieces  of  the  decedent  ap- 
peared and  filed  written  grounds  of  opposition  to  the  probate 
of  the  alleged  will.     The  grounds  stated  were  as  follows: 

1.  "Said  instrument  is  not  a  will,  nor  is  it  the  last  will  or 
testament  of  said  Patrick  Donohue,  deceased. 

206  2.  "Said  instrument  was  not  written  by  said  Patrick 
Donohue  freely  or  voluntarily,  or  at  all. 

3.  "At  the  time  of  the  execution  of  said  instrument  said 
Patrick  Donohue,  in  executing  the  same,  was  under  duress, 
menace,  fraud,  and  undue  influence,  and  he  was  not  then 
competent  to  make  a  last  will  and  testament;  at  the  time  of 
the  execution  of  said  instrument,  and  for  some  time  prior 
thereto,  said  Patrick  Donohue  was  at  his  home  at  Corral  de 
Piedra,  in  the  above-named  county,  and  was  sick,  and  in  great 
pain  and  suffering  of  body  and  mind;  that  his  wife,  Mrs.  Kate 
Donohue,  who  now  petitions  to  have  said  instrument  admitted 
to  probate  as  a  will,  constantly  and  repeatedly  importuned, 
harassed,  and  annoyed  said  Patrick  Donohue,  deceased,  con- 
cerning his  and  her  property  and  the  disposition  thereof,  and 
gave  him  no  rest,  peace,  or  quiet  upon  the  subject,  and  re- 
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peatedly  urged  hira  to  transfer  such  property  to  her  by  deed 
or  will;  that  in  order  to  put  a  stop  to  such  importunities,  and 
thereby  obtain  for  himself  some  peace,  said  Patrick  Donohue, 
being  by  his  said  wife  thereto  coerced  and  unduly  influenced 
«8  aforesaid,  did  sign  the  aforesaid  instrument,  but  not  in- 
tending the  same  as  or  for  his  last  will  or  testament,  and  the 
fiame  is  not  his  testament  or  will." 

The  petitioner  served  and  filed  her  answer  to  the  opposi- 
tion, fully  controverting  thereby  all  the  facts  alleged  by  the 
•contestants. 

The  case  was  thereafter  tried  before  a  jury,  and  the  follow- 
ing special  issues  were  framed  and  submitted  to  them  for 
decision: 

1.  Is  the  document  presented  for  probate  the  last  will  of 
Patrick  Donohue,  deceased  ? 

2.  Was  said  document  entirely  written,  dated,  and  signed 
by  the  hand  of  Patrick  Donohue  himself? 

3.  If  said  document  was  written  and  signed  by  said  Dono- 
hue, was  it  written  and  signed  freely  and  voluntarily? 

4.  If  said  document  was  written  and  signed  by  said  Dono- 
hue, was  the  same  executed  by  him  under  duress? 

**''  6.  If  said  document  was  written  and  signed  by  said 
Donohue,  was  the  same  executed  by  hira  through  menace? 

6.  If  said  document  was  written  and  signed  by  said  Dono- 
hue, was  the  same  executed  by  him  through  fraud? 

7.  If  said  document  was  written  and  signed  by  said  Dono- 
hue, was  the  same  executed  by  him  through  vmdue  influence? 

8.  Was  said  document  executed  by  said  Donohue  as  and 
for  his  last  will? 

9.  Did  Patrick  Donohue  intend  this  paper  as  his  last  will 
and  testament? 

10.  Is  this  paper  the  last  will  and  testament  of  said  Patrick 
Donohue? 

To  the  first,  second,  third,  eighth,  ninth,  and  tenth  ques- 
tions thus  submitted,  the  jurors,  by  their  verdict,  answered, 
yes;  and  to  the  fourth,  fifth,  sixth,  and  seventh  questions 
they  answered  no. 

The  court  adopted  the  findings  of  the  jury,  and  in  accord- 
ance therewith  further  found  that  the  said  document  "is  the 
last  will  and  testament  of  Patrick  Donohue,  deceased;  that  it 
was  executed  in  all  particulars  as  required  by  law,  and  that 
€aid  testator,  at  the  time  of  the  execution  of  the  same,  was  of 
eound  and  disposing  mind,  and  not  acting  under  undue  influ- 
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ence,  menace,  fraud,  or  duress."     And  thereupon  an  order, 
was  made  and  entered  admitting  the  proposed  will  to  probate, 
and  appointing  the  petitioner  administratrix  of  the  estate  of 
the  decedent,  with  the  will  annexed. 

From  this  order,  and  an  order  denying  their  motion  for  a 
new  trial,  the  contestants  appeal. 

"  An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is  subject 
to  no  other  form,  and  may  be  made  in  or  out  of  this  state, 
and  need  not  be  witnessed  ":  Civ.  Code,  sec.  1277.  And  such 
a  will  may  be  proved  in  the  same  manner  that  other  private 
writings  are  proved:  Code  Civ.  Proc,  sec.  1309. 

A  will  may  be  informally  drawn,  and  may  consist  of  *** 
one  or  more  papers.  No  particular  words  are  necessary  to 
show  a  testamentary  intent.  It  must  appear  only  that  the 
maker  intended  by  it  to  dispose  of  property  after  his  death, 
and  parol  evidence  as  to  the  attending  circumstances  is  ad- 
missible. And  courts,  in  reading  wills,  always  supply  obvi- 
ously omitted  words,  wherever  the  word  omitted  is  apparent, 
and  no  other  word  will  supply  the  defect:  Estate  of  Wood,  36 
Cal.  75;  Clarke  v.  Ransom,  50  Cal.  595;  Estate  of  Skerrett,  67 
Cal.  585;  6  Lawson's  Rights,  Remedies,  and  Practice,  8ec» 
3140;  Redfield  on  Wills,  pt.  1,  p.  454. 

Counsel  for  respondent  contend  that  the  document  in  ques- 
tion here  was  intended  by  decedent  as  a  testamentary  disposi- 
tion of  his  property,  and  that  it  was  sufficient  in  form  to  meet 
the  requirements  of  the  law,  and  to  justify  its  admission  to 
probate  as  a  will.     As  they  read  the  paper,  it  is  as  follows: 

"  Corral  de  Piedra,  February  3,  1892. 
"  This  is  to  certify  that  I  leave  to  my  wife  [my]  real  and 
personal  [property],  and  she  to  dispose  of  them  as  she  wishes, 

*'  Patrick  Donohue." 

Counsel  for  appellants,  on  the  other  hand,  contend  that  the 
document  was  not  entitled  to  probate  as  a  will,  because  it  i» 
vague  and  uncertain  as  to  the  subject  matter,  presenting  a 
case  of  patent  ambiguity  which  renders  it  absolutely  void. 

This  contention  is  rested  upon  the  theory  that  it  cannot  be 
determined  from  the  face  of  the  paper  whether  the  word 
"levet"  should  be  read  as  "leave"  or  "  left,"  nor  what  real 
or  personal  property  is  referred  to,  and  therefore  that  the  con- 
struction given  to  the  paper  by  respondent  is  unauthorized. 

We  are  unable  to  see  any  such  patent  ambiguity  in  the 
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language  used  as  would  render  the  paper  void  on  its  face. 
The  court  below  evidently  read  the  word  "levet"  as  "  leave,'*^ 
and  supplied  the  word  "  my"  before,  and  "  property"  after  the- 
words  "  real  and  personal ";  and  in  our  opinion  it  was  justified 
in  doing  so.  *"*  As  thus  read,  the  paper  shows  a  testament- 
ary intent  which  entitled  it  to  probate. 

Counsel  for  appellants  also  contend  that  the  court  below 
committed  numerous  errors  in  the  admission  and  exclusioa 
of  evidence. 

All  of  these  alleged  errors  may  be  considered  together,  and 
a  brief  statement  of  the  facts  proved  and  sought  to  be  proved 
will  be  sufficient. 

The  decedent  and  the  respondent  were  married  in  1869. 
They  never  had  any  children.  Early  in  1870  they  went  to 
San  Luis  Obispo  county,  and  thereafter  continued  to  live  in 
that  county.  At  the  time  of  their  marriage  she  had  about 
$2,200,  or  $2,300,  in  money,  but  he  had  no  money  or  property. 
In  May,  1870,  they  commenced  working  for  wages,  he  doing: 
farm-work,  and  she  household-work,  and  continued  in  such 
employment  until  October,  1875,  receiving  most  of  the  time- 
$75  dollars  per  month  for  their  services.  About  the  time  they 
thus  commenced  working  out  they  loaned  to  their  employers 
$l,i)00  of  her  money,  at  one  and  one-quarter  per  cent  per 
month  interest.  This  money  and  their  accumulated  earnings 
they  subsequently  invested  in  land,  which  they  afterwards 
Boki  for  about  twice  the  sum  it  had  cost  them.  In  January, 
1875,  they  purchased  another  tract,  a  part  of  the  rancho  Cor- 
ral de  Piedra,  containing  157.79  acres.  Both  of  them  were 
named  in  the  deed  as  grantees,  and  the  consideration  expressed 
therein  was  $8,100.  In  December,  1877,  he  conveyed  to  her 
57.79  acres  of  this  tract,  and  the  consideration  expressed  in 
his  deed  was  $2,000.  He  also  at  some  time  gave  her  a  bill  of 
sale  of  one  horse.  In  1881,  and  again  in  1888,  they  purchased 
a  few  acres  of  adjoining  land,  and  the  parcels  thus  purchased 
in  1875,  1881,  and  1888,  were  owned  by  them,  and  constituted 
their  home  at  the  time  of  his  death.  Seven  or  eight  year* 
before  his  death  he  made  a  will,  but  it  had  been  lost  or  de- 
stroyed. By  that  will  he  devised  all  his  property  to  his  wife 
during  her  life,  and  after  that  it  was  to  go  to  his  other  heirs. 
A  few  days  before  he  wrote  the  **•  paper  in  controversy  he 
became  sick,  resulting  from  an  abscess  in  his  back,  and  he 
continued  to  grow  worse  till  he  died.  His  mind,  however,  wa» 
clear  and  vigorous  up  to  the  day  of  his  death.    On  the  morning 
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of  February  3, 1891,  he  was  up  and  sitting  by  the  dining-room 
table.  He  asked  his  wife  for  a  sheet  of  paper,  and  when  he 
obtained  it  he  began  to  write.  As  to  what  then  occurred  she 
testified  as  follows:  "So  when  I  saw  him  writing  I  took  my 
chair  and  sat  down.  It  was  between  eight  and  nine  in  the 
morning.  When  he  got  through  writing  he  passed  it  over  to 
me.  He  says:  *  That's  for  you,  for  fear  any  thing  should  hap- 
pen, to  protect  you  from  them,  because  I  know  they  will  go 
for  you.  I  made  that  will  for  you  to  save  you.  There  is  noth- 
ing there  but  your  own  hard  earnings.  I  will  tell  you  what 
to  do  with  it.  Sell  it,  put  it  in  two  banks,  or  put  it  in  three 
banks,  and  sit  down  and  take  comfort,  and  don't  be  no  longer 
a  slave  for  them.  It  is  no  more  than  right  that  there  should 
be  some  person  in  here  to  sign  that.'  There  was  no  man  I 
could  call,  and  Mr.  Gaxiola  was  off  with  the  horses.  He  says: 
*  Never  mind,  take  it  and  put  it  in  your  trunk,  and  put  it 
away,  and  every  one  in  town  knows  my  signature.'"  And 
again:  "When  this  paper  was  written  there  was  no  one  in  the 
house  but  my  husband  and  me.  Nobody  saw  this  paper  after 
it  was  written  and  put  in  my  trunk  until  Monday,  February 
22d,  the  day  after  the  burial,  and  I  did  not  inform  a  living 
being  that  it  was  in  existence." 

The  contestants  Loughtto  prove  that  Mrs.  Donohue  became 
insanely  jealous  of  her  husband  a  dozen  years  or  so  before 
his  death,  and  that  she  thereafter  entertained  and  often  ex- 
pressed suspicions  that  he  had  or  would  transfer  to  others, 
without  her  knowledge  or  consent,  all  the  real  and  personal 
property  which  he  had  conveyed  to  her,  and  would  also  dis- 
pose of  his  own  property  so  that  she  would  get  nothing  from 
it,  and  would  be  left  destitute;  that  he  and  others  had  often 
told  her  that  he  had  not  convej'ed  away  her  property  ***  and 
could  not  do  so,  and  that  all  her  suspicions  and  fears  were 
groundless,  but  that  their  efforts  in  this  behalf  were  futile,  and 
failed  to  convince  her. 

The  court  admitted  all  of  this  offered  evidence  as  to 
■what  had  been  said  and  done  by  respondent  within  three  or 
four  years  before  her  husband's  death,  but,  on  her  objection, 
excluded  all  of  it  relating  to  earlier  dates. 

Counsel  now  insist  that  the  paper  presented  as  a  will  was 
not  intended  as  such  at  all,  but  simply  as  a  certificate  that 
that  the  writer  "  left " — that  is,  transferred — to  his  wife 
several  years  before,  certain  real  and  personal  property  which 
was  still  hers  and  subject  to  her  disposal,  and  that  his  only 
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purpose  in  making  the  paper  was  to  allay  her  suspicions  that 
he  had  subsequently  transferred  the  same  property  to  others. 
And  it  is  claimed  that  the  action  of  the  court  in  excluding 
the  offered  evidence  was  erroneous,  because  if  admitted  it 
would  have  tended  strongly  to  sustain  the  appellants'  theory 
as  to  the  true  meaning  and  purpose  of  the  paper. 

We  fail  to  see  any  material  error  in  any  of  the  rulings 
complained  of.  The  court  in  allowing  the  contestants  to  go 
over  the  married  life  of  the  parties  for  three  years  or  more, 
and  to  show  up  their  little  disputes,  bickerings,  and  dissen- 
sions, seems  to  have  been  quite  as  liberal  as  any  rule  of  law 
or  common  justice  could  require.  Besides,  as  said  in  another 
contested  will  case  {In  re  Spencer,  96  Cal.  448):  "It  is  diffi- 
cult to  conceive  how  the  verdict  and  judgment  could  have 
been  different  if  the  court  had  ruled  throughout  the  trial  as 
asked  by  appellants.  And  in  such  a  case  a  judgment  will 
not  be  reversed  even  though  some  errors  have  occurred  dur- 
ing the  progress  of  the  trial." 

Counsel  for  appellants  further  contend  that  the  court  erred 
in  striking  out  and  refusing  to  give  to  the  jury  portions  of 
two  instructions  asked  by  contestants,  and  in  giving  a  portion 
of  one  of  the  instructions  which  it  gave  of  its  own  motion. 
The  clause  stricken  out  from  one  of  the  instructions  asked 
was,  in  effect,  that  the  proponent  of  the  alleged  will  must 
prove  by  a  preponderance  ***  of  evidence  that  the  paper  was 
intended  by  Patrick  Donohue  as  his  will,  and  tliat  in  this 
connection  the  jury  might  consider  certain  specified  testi- 
mony. And  the  clause  stricken  out  of  the  other  instruction 
was  that  "as  to  the  paper  the  rule  of  law  is,  that  where  an 
instrument  is  equally  susceptible  of  two  interpretations,  one 
in  favor  of  natural  rights  and  the  other  against  it,  the  inter- 
pretation favoring  natural  rights  is  to  be  adopted.  By 
natural  rights  is  meant  the  rights  of  the  parties  under  the 
law  if  no  will  was  made;  and  I  instruct  you  that  if  Patrick 
Donohue  had  made  no  will,  the  natural  rights  of  his  brothers 
and  sisters  and  of  the  children  of  any  deceased  brother  or 
sister  would  entitle  them  to  a  share  of  his  estate." 

There  was  no  prejudicial  error  in  striking  out  thepe 
clauses.  The  instructions  as  given  plainly  told  the  jury  how, 
in  the  absence  of  a  will,  the  estate  of  decedent  would  have 
been  succeeded  to  and  distributed,  and  that  in  deternjining 
whether  the  paper  in  question  was  intended  by  the  decedent 
as  his  will,  they  must  take  into  consideration  his  mental  and 
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physical  condition  at  the  time  the  paper  was  written;  who 
h'lB  rehxtives  were  and  the  claims  which  they  naturally  had 
upon  his  bounty;  any  prior  declarations  which  he  may  have 
made  going  to  show  his  intentions  as  to  the  disposition  of  his 
property  after  death;  and  the  circumstance,  if  it  existed, 
that  before  the  dale  of  the  paper  he  had  formed  in  his  mind 
a  settled  purpose  to  dispose  of  his  property  in  a  manner  dif- 
ferent from  what  the  paper  purports  to  do;  and  also  all  of  the 
testimony  admitted  in  evidence  and  bearing  upon  the  ques- 
tion, including  the  contents  of  the  paper  itself;  and  that  the 
burden  of  proving  that  the  paper  was  intended  by  the  de- 
■cedent  as  his  will  was  upon  the  proponent. 

These  instructions,  with  others  that  followed,  presented  the 
•contestants'  theory  as  to  the  case  very  clearly  and  fully,  and 
they  were  therefore,  in  our  opinion,  in  no  way  harmed  by  the 
action  of  the  court  complained  of. 

In  giving  the  instructions  of  its  own  motion  the  court  •*• 
called  attention  to  each  of  the  special  issues  submitted,  and, 
among  other  things,  said:  "The  next  question  is,  'was  said 
document  executed  by  said  Donohue  as  and  for  his  last  will  ?' 
The  only  testimony  that  the  court  recalls  upon  that — although 
jou  gentlemen  have  all  the  testimony  before  you — was  the 
tet^tiniony  of  Mrs.  Donohue  that  he  wrote  it;  he  wrote  it  and 
signed,  and  he  told  her  it  was  his  will  and  gave  it  to  her — 
but  of  course  you  are  the  sole  judges  of  fact,  of  the  evidence, 
and  the  credibility  of  the  witnesses.  If  you  believe  that 
evidence,  you  should  answer  yes.  If  you  do  not  you  should 
answer  no." 

It  is  objected  that  this  portion  of  the  instruction  was  erro- 
neous, because  it  practically  withdrew  from  the  consideration 
of  the  jury  all  of  the  evidence  introduced  by  contestants  for 
the  purpose  of  showing  that  the  paper  was  not  executed  as 
a  will.  We  do  not  think  the  instruction  was  intended  to 
have  the  effect  charged,  and  in  view  of  the  other  instructions 
given  it  seems  impossible  that  it  could  have  done  so.  As  we 
read  it,  it  simply  calls  attention  to  the  only  direct  evidence 
as  to  the  making  of  the  paper,  and  tells  the  jury  if  they  be- 
lieve that  evidence  to  be  true,  they  will  answer  yes,  otherwise 
no.  All  the  evidence  was  submitted  to  them,  and  in  view  of 
it  they  were  to  determine  whether  Mrs.  Donohue's  testimony 
as  to  the  execution  of  the  paper  was  true  or  not. 

The  above  disposes  of  the  whole  case,  and  it  follows  that 
the  judgment  and  orders  appealed  from  should  be  athrmed. 
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Searls,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  orders  appealed  from  are  affirmed. 

Paterson,  J.,  Harrison,  J.,  McFarland,  J. 


Olooraphio  Wills. — Requisites  of:  See  the  note  to  Barney  v.  Hopes,  28 
Am.  St.  Rep.  498,  and  the  extended  note  to  Lagrave  v.  Merle,  52  Am.  Dec. 
591-593. 

Wills — Construction— Supplying  Words. — The  court  will  supply  tho 
proper  words  to  effectuate  the  testator's  intention  if  it  is  incorrectly  ex- 
pressed: Oovenhoven  v.  Schtiler,  2  Paige,  122;  21  Am.  Dec.  73,  and  Qota 
See,  also,  the  note  to  Qoode  v.  Goode,  66  Am.  Dec.  635. 


Wren  v.  "Wren 

[:00  California,  276.] 
Husband  and  Wife — Separate  Property.— A  Husband  May  Relinquish 
his  right  to  the  earnings  of  his  wife,  and  if  she  and  he  orally  agree  that 
any  compensation  she  may  earn  in  nursing  and  caring  for  a  person  whom 
she  is  under  no  legal  obligation  to  nurse  and  care  for  shall  be  hers  such 
agreement  is  valid  and  entitles  her  to  sue  for  the  compensation  due 
for  such  services,  as  for  her  separate  estate,  if  a  statute  of  the  state 
authorizes  husband  and  wife  to  make  any  contract  with  each  other,  or 
with  any  other  person,  respecting  property  which  either  might  if  un- 
married. It  is  not  necessary  that  the  person  to  whom  the  services  were 
rendered  should  have  had  knowledge  of  the  agreement  between  the  hus- 
band and  wife. 

Frank  Sullivan,  for  the  appellant. 

Mich.  Mullany  and  William  Grant,  for  the  respondent. 

''^  De  Haven,  J.  The  plaintiff,  who  is  a  married  woman 
brought  this  action  to  recover  three  hundred  dollars  from  the 
defendant  for  personal  services  ap  a  nurse,  alleged  to  have 
been  rendered  by  her  to  him.  At  the  time  these  services  were 
rendered  the  plaintiff  and  her  husband  were  living  together, 
and  the  defendant  was  an  inmate  of  their  house,  but  neither 
the  plaintiff  nor  her  husband  was  under  any  natural  or  legal 
obligation  to  care  for  the  defendant  without  charge.  In  ad. 
dition  to  the  foregoing  facts,  it  is  alleged  in  the  complaint 
that  prior  to  the  rendition  of  the  services  mentioned,  it  was 
-orally  agreed  between  plaintiff  and  her  husband  that  she 
fihould  have  and  receive  all  *^*  moneys  earned  by  her  in 
nursing  defendant  as  her  sole  and  separate  proiierly. 
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The  superior  court  sustained  a  demurrer  to  the  complaint^ 
and  thereupon  rendered  judgment  in  favor  of  defendant. 

The  sole  question  to  be  determined  on  this  appeal  is  whether 
the  complaint  shows  that  the  earnings  of  plaintiff  in  nursing 
defendant  became  her  separate  property,  or  whether  such 
earnings  constitute  community  property,  for  which  her  hus- 
band alone  has  the  right  to  sue.  The  earnings  of  a  wife  dur- 
ing marriage,  and  while  living  with  her  husband  and  in  hia 
house,  are  community  property,  and,  as  such,  are  subject  to 
the  management,  control,  and  disposition  of  the  husband;  but 
the  husband  may  relinquish  to  the  wife  the  right  to  such 
earnings,  and  when  he  has  done  so  they  become  the  separate 
property  of  the  wife.  This  general  proposition  is  not  disputed 
by  defendant,  but  he  contends  that  the  agreement  alleged  in 
the  complaint  did  not  have  this  effect,  because  it  related  to 
future  earnings,  something  not  then  in  existence  and,  there- 
fore, not  the  subject  of  a  verbal  gift.  We  do  not,  however,  re- 
gard this  agreement  as  constituting  a  gift  pure  and  simple  in 
the  legal  sense  of  that  term.  Section  158  of  the  Civil  Code 
provides  that  "  either  husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property  which  either  might  if  unmarried"; 
and  section  159  of  the  same  code  provides  that  a  husband 
and  wife  may  by  contract  alter  their  legal  relations  as  to 
property,  and  the  succeeding  section  makes  the  mutual  con- 
sent of  the  parties  thereto  a  sufficient  consideration  for  such 
an  agreement.  Under  these  sections  there  can  be  no  doubt 
that  a  husband  and  wife  may  agree  between  themselves  with- 
out any  other  consideration  than  their  mutual  consent,  that 
money  earned  by  the  wife  in  performing  any  work  or  service 
which  does  not  devolve  upon  her  by  reason  of  the  marriage 
relation  shall  belong  to  her  as  her  own,  and,  when  money  has 
been  earned  by  the  wife  **"  under  such  an  understanding  or 
agreement  with  the  husband  it  is  her  separate  property,  and 
she  may  maintain  an  action  to  recover  the  same.  An  agree- 
ment between  husband  and  wife,  by  which  the  husband  re- 
linquishes all  claim  to  the  earnings  of  the  wife,  is  one  which 
relates  to  the  acquisition  of  property  by  the  wife,  and  is  an 
engagement  or  transaction  respecting  property,  witliin  the 
meaning  of  section  158  of  the  Civil  Code  above  cited. 

This  same  question  arose  in  the  case  of  Riley  v.  Mitchell,  SB- 
Minn.  3.  Under  section  4  of  the  General  Statutes  of  that 
state  (1878),  husband  and  wife  are  given  the  right  to  "con- 
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tract  with  each  other  as  fully  as  if  the  relation  of  husband 
and  wife  did  not  exist,"  except  in  matters  concerning  real 
estate,  and  the  supreme  court  in  that  case  held  that  an 
agreement  between  husband  and  wife,  that  the  latter  might 
receive  the  compensation  to  be  earned  by  her  in  nursing  a 
boarder  in  the  family  gave  her  the  right  to  such  earnings, 
and  the  consequent  right  to  maintain  an  action  for  the  pur- 
pose of  collecting  the  same.  The  court  in  that  case  said: 
"While  it  may  be  true  that  a  married  woman  will  not  solely, 
by  virtue  of  tiie  provisions  in  General  Statutes,  1878  (c.  69, 
sec,  1),  be  entitled  to  moneys  due  from  boarders  or  others 
earned  by  her  in  and  about  the  keeping  and  management  of 
the  family  household,  there  can  be  no  doubt  that,  under  sec- 
tion 4,  same  chapter,  she  may  become  entitled  to  receive  the 
same  by  virtue  of  a  contract  between  herself  and  her  hus- 
band. We  do  not  mean  by  this  that  they  may  stipulate  for 
a  pecuniary  compensation  to  be  paid  by  one  to  the  other  for 
performing  the  duties  that  pertain  to  the  relation,  such  as 
caring  for  and  managing  the  family,  and  the  household  of 
the  family,  but  confine  the  proposition  to  services  rendered 
to  others,  and  compensation  from  others  for  such  services." 
We  think  this  may  be  regarded  as  a  correct  statement  of  the 
right  given  to  husband  and  wife  to  contract  with  each  other 
in  relation  to  the  *®*  earnings  of  the  wife  by  the  sections  of 
our  own  Civil  Code  above  cited. 

It  must  be  conceded  that  there  is  language  found  in  the 
opinion  of  this  court  in  the  case  of  Bead  v.  Rahm,  65  Cal.  348, 
which  seems  to  sustain  the  contention  of  defendant  here  that 
the  alleged  agreement  between  the  plaintiff  and  her  husband 
was  in  the  nature  of  a  gift,  and  ineffectual  for  that  purpose, 
because  it  related  to  future  earnings.  The  following  is  the 
language  contained  in  that  opinion  which  is  relied  upon  by 
the  defendant:  '*  There  can  be  no  doubt  that  any  indebtedness 
due  from  Welsh  for  board  for  himself  and  sons  was  due 
to  the  community,  nor  could  the  husband  make  a  gift  to  hi» 
wife  of  his  interest  in  what  should  be  paid  by  Welsh  for  such 
board  in  future.  He  could  not  give  that  which  he  had  not  yet 
acquired."  The  question  involved  in  that  case  related  to  the 
effect  of  a  deed  made  to  the  wife  by  the  direction  of  her  hus- 
band in  settlement  of  an  indebtedness  due  to  the  community, 
and  the  court  held  that  such  deed  operated  as  a  gift  from  the 
husband  to  the  wife.  As  this  was  the  only  question  before 
the  court,  it  is  evident  that  its  intention  was  not  particularly 
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called  to  the  different  matter  referred  to  in  the  above  quota- 
lion,  and  what  is  there  said  cannot  be  regarded  as  an  author- 
itative decision  upon  the  point  presented  here. 

The  plaintiff  was  not  required  to  allege  in  her  complaint 
that  the  defendant  had  notice  of  the  agreement  between  her- 
self and  husband  at  the  time  of  the  rendition  of  the  services 
mentioned  in  the  complaint.  This  point  was  also  passed  upon 
in  the  case  of  Riley  v.  Mitchell,  36  Minn.  3,  and  we  think  was 
there  correctly  decided.  It  was  held  in  that  case  that,  when 
there  is  no  question  of  setoff  existing  in  favor  of  the  defend- 
ant against  the  husband  at  the  time  of  the  rendition  of  the 
services,  it  makes  no  difference  whether  the  defendant  was  or 
was  not  informed  at  the  time  that  the  wife  and  not  the  hus- 
band was  to  receive  the  pay  for  such  services. 

Judgment  reversed,  with  directions  to  the  superior  *** 
court  to  overrule  the  demurrer  to  the  complaint.  The  appeal 
from  the  order  sustaining  the  demurrer  is  dismissed. 

Paterson,  J.,  Fitzgerald,  J.,  Garoutte,  J.,  and  Harri- 
BON,  J.,  concurred.  

Hdsband  and  Wife — Earnings  of  Wife  When  Her  Separate 
Property. — Tlie  earnings  of  a  married  woman  made  with  the  consent  of  her 
husband  are  her  separate  property:  Covghlin  v,  Ryan,  43  Mo.  99,  97  Am. 
Dec.  375,  and  note;  Mason  v.  Dunbar,  43  Mich.  407;  38  Am.  Rep.  201,  and 
note.  The  cases  maintaining  this  proposition  will  be  found  collected  ia  tha 
note  to  Abbott  \.   Wetlieiby,  36  Am.  Sfc.  Rep.  182. 


Elledqb  v.  National  City  and  Otay  Ry.  Co. 

flOO  Califorkia,  282.] 

Master  and  Servant. — The  Duties  Which  an  Employer  Owes  to  his 
employees  are  to  furnish  suitable  machinery  and  appliances  by  which 
l.ie  service  is  to  be  performed,  and  to  keep  them  in  order,  to  exercise 
ordinary  care  in  the  selection  and  retention  of  competent  servants  to 
properly  conduct  the  business  in  which  the  servant  is  employed,  and  to 
make  such  provision  for  the  safety  of  the  employees  as  will  reasonably 
protect  them  against  the  dangers  incident  to  their  employment. 

Mastkr  and  Servant — Dangerous  Place  in  Which  to  Work.— If  a 
workman  is  put  to  work  alongside  a  cliff  or  enbankment  of  stone  which 
he  believes  to  be  solid  and  secure,  but  which  the  foreman  knows  to  be 
insecure  and  dangerous,  and  injury  is  suffered  by  the  workman,  the 
master  is  answerable,  because  it  is  his  duty  to  furnish  his  employees  a 
reasonably  safe  place  in  which  to  work. 

Master  and  Servant — Vice- Principal. — If  a  master  owes  a  duty  to  his 
servants  and  deputes  the  performance  of   that  duty  to  another  serv- 
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ant,  then  the  latter  is  the  representatiTe  of  the  master  who  is  charge* 
•tible  with  his  knowledge,  and  his  negligence  in  not  performing  such  duty 
to  another  employee  or  servant  is  the  negligence  of  the  master  for  which 
he  is  answerable. 
Evidence. — A  Declaration  of  a  Vick-Principal  ob  Forbman  at  the 
time  when  a  clifif  falls  upon  and  injures  an  employee  is  a  part  of  the 
res  gestoB  and  therefore  admissible  in  an  action  against  his  employer  by 
-another  servant  to  recover  for  injuries  sustained  by  such  falL 

Luce  and  McDonald,  for  the  appellant. 

Wellborn,  Stevens,  and  Wellborn,  for  the  respondent. 

***''  Temple,  C.  Plaintiff  sues  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negli- 
gence. 

Plaintiff  avers  that  he  was  employed  by  defendant  as  a 
laborer,  and  engaged  under  its  direction  in  loading  stone  upon 
a  car,  and  "that  the  car  on  which  defendant  was  loading 
stone,  as  aforesaid,  on  said  day,  was  placed  by  said  defendant, 
and  stood  during  said  day,  near  and  alongside,  to  wit:  about 
ten  feet  of  a  rock  or  cliff  or  embankment;  that  said  cliff  was 
of  stone,  and  was  thought  by  plaintiff  to  be  solid  and  secure, 
and  plaintiff,  prior  to  the  falling  of  said  cliff  as  hereinafter 
described,  had  no  knowledge  or  intimation  that  said  cliff  was 
insecure,  or  that  the  place  where  he  was  working  was  unsafe 
or  dangerous,  but  that  defendant,  by  the  exercise  of  reason- 
able care  and  diligence,  could  have  known  that  said  cliff  was 
insecure  and  dangerous;  and  that  defendant  did  well  know 
that  said  cliff  was  insecure  and  dangerous  and  liable  to  fall, 
but  withheld  all  knowledge  of  such  facts  from  plaintiff. 

The  answer  consists  of  denials. 

A  verdict  for  the  plaintiff  was  rendered  for  three  thousand 
<lollars  damages.  The  appeal  is  from  the  judgment  and  from 
an  order  refusing  a  new  trial. 

The  defendant  is  a  corporation  operating  a  line  of  railroad 
in  San  Diego,  and  plaintiff  was  a  section-hand  in  the  employ 
of  defendant,  engaged  in  loading  rock  from  a  bank  or  cliff  on 
one  of  defendant's  cars  for  use  in  the  repair  of  the  roadbed. 
The  car  stood  from  eight  *®®  to  ten  feet  from  a  bank  nearly 
vertical  from  ten  to  sixteen  feet  high,  formed  by  a  cut  made 
in  the  construction  of  the  road.  The  work  had  been  progress- 
ing at  that  point  for  three  or  four  days  at  least.  How  long 
does  not  appear.  The  work  was  done  under  the  direction  of 
Jerry  OConnell,  roadmaster,  who  had  authority  to  employ 
and  discharge  men,  and  did  employ  the  plaintiff. 
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The  plaintiflF  had  on  previous  occasions  been  in  the  employ 
of  defendant,  but  had  never  previously  been  employed  in 
blasting  rock.  On  the  last  employment  he  commenced  work 
about  seven  o'clock  in  the  morning  of  the  day  on  which  he- 
was  injured.  When  he  reached  the  place  he  found  no  fore- 
man there,  but  he  and  a  fellow-workman  finding  drills,  put 
three  blasts  in  the  bank  about  ten  feet  from  the  cliff,  which 
afterwards  fell  to  his  injury.  About  three  hours  after  the  last 
blast,  while  plaintiff  and  others  were  loading  a  car  under  the 
immediate  direction  of  O'Connell,  some  rocks  and  earth  slid 
down,  injuring  plaintiff.  At  the  trial  defendant  introduced 
no  evidence,  and  in  its  motion  for  a  new  trial  and  on  this  ap- 
peal contends: 

1.  That  the  injury  was  caused  solely  by  mischance  and 
accident,  or  by  the  negligence  of  plaintiff  and  his  fellow-serv- 
ants. 

2.  There  is  no  evidence  showing  negligence  on  the  part  of 
the  defendant. 

Respondent  contends  that  the  injury  occurred  because  a 
safe  place  was  not  provided  in  which  he  could  perform  his 
service.  It  is  charged  "  that  plaintiff,  without  any  fault  or 
negligence  on  his  part,  but  owing  entirely  and  solely  to  the 
gross  carelessness  and  negligence  of  the  defendant  in  requir- 
ing and  allowing  plaintiff  to  work  in  said  dangerous  place, 
and  in  failing  to  warn  and  notify  plaintiff  that  the  place  was 
dangerous  and  that  said  cliff  was  loose,  insecure,  and  danger- 
ous, was  injured  as  above  set  out." 

The  liability  of  the  defendant  is  therefore  based  entirely 
upon  the  charge  that  it  failed  to  furnish  a  safe  **•  place  in 
which  to  work,  but,  on  the  contrary,  set  him  to  work  at  an 
unsafe  place,  knowing  its  insecurity,  while  plaintiff  was  wholly 
ignorant  of  its  dangerous  character. 

In  the  case  of  Daves  v.  Southern  Pacific  Co.^  98  Cal.  19,  85 
Am.  St.  Rep.  133,  the  law  upon  this  vexed  subject  was  fully 
considered. 

In  that  case  Bresnahan,  the  section  foreman,  had  full  au- 
thority to  employ  and  discharge  men,  and  they  were  entirely 
subject  to  his  orders  during  their  employment.  One  morn- 
ing they  had  started  out  upon  a  handcar  to  the  place  where 
they  were  to  be  employed.  A  train  being  due,  they  turned 
upon  a  sidetrack  to  avoid  it.  Bresnahan  carried  the  key  to 
the  switch,  and  himself  unlocked  it  and  turned  it.  He  then 
directed  the  deceased  to  examine  the  handcar  to  see  what 
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repairs  were  needed  upon  it.  Daves  stooped  down  under  the 
car  to  do  bo  and  the  incoming  train  ran  upon  the  sidetrack 
through  the  carelessness  of  Bresnahan  in  leaving  the  switch 
open,  and  Daves  was  crushed.  It  was  held  that  the  fact  that 
Bresnahan  had  authority  to  employ  and  discharge  the  men, 
with  full  control  over  them  in  performing  their  work,  was 
immaterial;  that  an  employer  owes  certain  duties  to  his  em- 
ployees, which  he  cannot  avoid  responsibility  for  bj'  delegat- 
ing to  another;  that  whoever  is  authorized  and  required  to 
perform  this  duty  for  the  master  represents  the  master  as  to 
the  performance  of  that  duty  and  no  further.  Grade  of  em- 
ployment is  of  no  consequence.  The  question  is:  "Was,  then, 
the  act  or  omission  which  caused  the  injury  a  personal  duty 
which  the  defendant  corporation  owed  to  .the  deceased  while 
he  was  engaged  in  the  performance  of  his  duties  as  its  em- 
ployee? If  it  was,  and  the  deceased  was  not  at  fault,  then 
the  defendant  corporation  is  liable,  otherwise  not." 

The  duties  which  an  employer  owes  to  his  employees  are 
said  to  be:  "To  furnish  suitable  machinery  and  appliances 
by  which  the  service  is  to  be  performed,  and  to  keep  them  in 
repair  and  order;  to  exercise  ordinary  ****  care  in  the  selec- 
tion and  retention  of  sufficient  and  competent  servants  to 
properly  conduct  the  business  in  which  the  servant  is  em- 
ployed, and  to  make  such  provisions  for  the  safety  of  the 
employees  as  will  reasonably  protect  them  against  the  dan- 
gers incident  to  their  employment." 

It  was  held  that  the  corporate  defendant  in  that  case  was 
not  liable,  because  the  place  was  "of  itself,  in  the  first  in- 
stance, a  reasonably  safe  one,"  and  was  made  unsafe  solely 
through  the  negligence  of  Bresnahan  in  leaving  the  switch 
turned  upon  the  sidetrack,  when  he  ought  to  have  turned  it 
back  to  the  main  track;  that  in  this  act  Bresnahan,  though 
having  entire  control  of  the  workmen  and  the  switch,  did  not 
represent  the  corporation,  but  was  merely  a  fellow-workman 
with  Daves.  He  did  not  represent  the  employer,  because  the 
corporation  had  discharged  its  duty  in  providing  a  safe  plac© 
in  which  to  do  the  work,  and  was  not  responsible  if  the  place 
-was  rendered  unsafe  by  the  negligence  of  the  fellow- work  men 
of  Daves. 

In  the  case  at  hand  it  appears  that  the  plaintiflF  had  been 
engaged  in  excavating  where  the  accident  occurred  for  several 
days;  that  there  was  a  seam  or  crack,  as  some  of  the  witnesses 
call  it,  behind  the  part  of  the  bank  that  slid  off,  conspicuous 
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from  the  rear,  but  not  visible  from  the  front;  that  O'Connell, 
wiio  certainly  represented  the  defendant  for  the  purpose  of 
performing  whatever  duty  it  owed  to  its  employees,  knew  all 
about  it.  On  tlie  Saturday  previous  to  the  accident  his  atten- 
tion was  called  to  it,  and  when  the  car  was  placed  in  position 
O'Connell  again  noticed  it,  and  one  of  the  men  said:  "She- 
still  hangs,"  and  O'Connell  replied,  "Yes,  it  is  liable  to  stay- 
there  until  about  the  first  rains,"  and  the  workman  replied: 
"Yes,  and  liable  to  come  down  at  any  time,  too."  Plaintiff 
was  then  called  from  another  point,  and  set  to  work  filling 
the  car,  soon  after  which  the  accident  occurred.  Whea 
O'Connell  saw  what  had  happened,  he  said  to  a  workman: 
"My  God!  I  expected  ***  that;  run  and  help  McCann."^ 
McCann  and  plaintiflF  were  each  partly  buried  in  the  debris. 

Plaintiff  had  been  in  defendant's  employ  for  about  fivo^ 
hours  before  the  accident.  He  had  not  been  warned  as  to 
the  dangerous  condition  of  the  cliff,  and  knew  nothing  of  it» 
The  crack  was  not  visible  from  the  front  where  he  was  at 
work. 

Here  it  is  evident  the  employer  had  not  performed  the  duty 
it  owed  to  the  servant.  He  was  set  to  work  in  a  place  known, 
or  which  the  employer  ought  to  have  known,  was  unsafe.  He 
was  not  informed  of  the  danger.  Under  the  rule  laid  down  i» 
Daves  v.  Southern  Pacific  Co.,  98  Cal.  19,  35  Am.  St.  Rep.  133^ 
the  defendant  is  liable. 

It  is  further  argued  that  O'Connell's  knowledge  of  the  in» 
security  was  but  the  knowledge  of  a  fellow-laborer,  and  can- 
not be  imputed  to  the  defendant.  The  defendant  not  being  & 
sentient  being,  knowledge  can  only  be  imputed  to  it  when 
some  agent  is  chargeable  with  it.  The  evidence  leaves  no 
doubt  upon  the  proposition  that  O'Connell  was  the  agent  who 
was  required  to  perform  whatever  duty  defendant  owed  to  its 
employees. 

"  If  the  act  was  one  which  it  was  the  duty  of  the  employer 
to  perform  towards  its  servants,  and  one  of  them  negligently 
performed  it  to  the  injury  of  another  servant  in  the  same 
common  employment,  then  the  offending  servant  in  the  per- 
formance of  such  duty  acted  as  the  representative  or  agent  of 
his  employer,  for  which  the  employer  is  responsible":  Daves 
V.  Southern  Pacific  Co.,  98  Cal.  19;  35  Am.  St.  Rep.  133. 

The  danger  upon  any  proper  examination  was  "conspicu- 
ous," though  the  evidence  was  not  visible  where  plaintiff  waa 
at  work.     Defendant  must  be  held  to  have  known  of  it. 
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Appellant  also  alleges  some  errors  of  law  at  the  trial. 

1.  He  contends  that  it  was  error  to  permit  the  witness  to 
state,  against  his  objection,  the  exclamation  of  O'Connell  when 
the  cliff  came  down.  This  is  plainly  part  of  the  res  gestae.  It 
was  unpremeditated  and  could  hardly  ***  have  been  made 
if  O'Connell  had  not  feared  that  it  might  come  down.  It 
does  not  depend  for  its  probative  force  upon  O'Connell's 
veracity,  and  therein  is  entirely  unlike  a  deliberate  admis- 
sion made  after  the  event. 

2.  Objection  is  made  to  certain  instructions  given  at  the 
request  of  plaintiff.  All  but  one  are  founded  upon  the  prop- 
osition that  O'Connell  was  not  shown  to  be  the  representative 
of  the  defendant  at  the  time  of  the  accident.  They  do  not 
require  further  discussion.  The  other  is  the  tenth,  which  is 
as  follows: 

"The  burden  of  proof  as  to  the  defendant's  or  its  agent's 
knowledge,  or  culpability  in  lacking  knowledge,  of  any  inse- 
curity and  dangerousness  of  said  cliff  is  on  the  plaintiff;  but 
this  proof  is  sufficiently  made  out  by  the  plaintiff  when  it  is 
shown  that  said  cliff  was  insecure  and  dangerous  in  such  re- 
spect that  if  a  proper  inspection  had  been  made  by  defend- 
ant, the  insecurity  and  danger  would  have  been  ascertained 
in  time  to  have  prevented  the  injury." 

The  objection  is  to  the  use  of  the  word  "  when"  instead  of 
"whenever"  or  "if."  It  is  said  that  it  assumes  that  such 
proof  was  made.  This  is  against  the  manifest  intention.  A 
proposition  is  laid  down  in  the  first  part  of  the  instruction  to 
the  effect  that  the  burden  is  on  the  plaintiff  to  prove  certain 
facts;  the  last  part  simply  tells  what  evidence  is  sufficient  for 
that  purpose.     I  do  not  think  the  jury  were  misled. 

I  recommend  that  the  judgment  and  order  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Paterson,  J.,  Garouttb,  J.,  Harrison,  J. 

Hearing  in  Bank  denied. 

Beatty,  C,  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank.  

Master  and  Servant — Master's  Doty  to  Furnish  Safe  Machinery 
AND  Appliances. — Every  master  must  exercise  ordiuary  care,  skill,  and  pru- 
dence ia  furniahiug  machinery  and  appliances  suitable  for  doing  the  work 
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in  hand:  Orman  v.  Mannix,  17  Col.  564;  31  Am.  St.  Rep.  340,  and  note; 
Kehkr  v.  Schrcenk,  151  Pa.  St.  505;  31  Am.  St.  Rep.  777,  and  note;  Mason  ▼. 
Richmond  etc.  R.  R.  Co.,  Ill  N.  C.  482;  32  Am.  St.  Rep.  814;  Wagner  v. 
Jayne  Chemical  Co.,  147  Pa.  St.  475;  30  Am.  St.  Rep.  745;  Carter  v.  Oliver 
Oil  Co.,  34  S.  C.  211;  27  Am.  St.  Rep.  815,  and  note;  Kehlery.  Schioenk,  144 
Pa.  St.  348;  27  Am.  St.  Rep.  63.3,  and  note;  Pullman  etc.  Car  Co.  v.  Laack, 
143  111.  242;  Steinhauser  v.  Spraul,  114  Mo.  551;  Friel  v.  Citizens'  Ry.,  116 
Mo.  503;  Pi-ice  v.  Richmond  etc.  Ry.  Co.,  38  S.  C.  199;  Trinity  County  Lumber 
Co.  ▼.  Denham,  85  Tex.  56;  South  Florida  R.  R.  Co.  v.  Weeae,  32  Fla.  212. 

Master  and  Servant — Master's  Duty  to  Furnish  Safe  Place  to  Work. 
A  master  is  bound  to  furnish  his  servants  a  reasonably  safe  place  to  work: 
Meir  V.  Morgan,  82  Wis.  289;  33  Am.  St.  Rep.  39,  and  note;  Louisville  etc. 
Ry.  Co.  V.  Banning,  131  Ind.  528;  31  Am.  St.  Rep.  443;  South  Florida  etc 
R.  R.  Co.  V.   Weese,  32  Fla.  212;  Turner  v.  Hoar,  114  Mo.  335. 

Master  and  Servant— Liability  of  Master  for  Negligenck  of  Vicb» 
Principal. — For  the  breach  of  a  duty  which  a  master  so  owes  to  a  servant 
that  he  must  perform  it  in  person  or  by  his  agent  appointed  for  that  purpose 
called  a  vice-priucipal,  the  master  is  responsible  to  a  servant  injured  thereby 
without  contributory  negligence:  Daniels  v.  Chesapeake  etc.  Ry.  Co.,  36  W. 
Va.  397;  32  Am.  St.  Rep.  870,  and  note;  Miller  v.  Missouri  Pac  Ry.  Co.,  109 
Mo.  350;  32  Am.  St.  Rep.  673.  and  note;  Daoes  v.  Southern  Pac  Co.,  98  CaL 
19;  35  Am.  St.  Rep.  13'.%  and  note  with  the  cases  collected;  Zintek  v.  Stxm- 
ton  Mill  Co.,  6  Wash.  178;  Pullman  etc  Car  Co.  v.  Laack,  143  III.  242. 

Evidence — Res  Gest^.  —Declarations  of  Servant  After  Accident:  Sea 
Hej-mes  v.  Chicago  etc.  Ry.  Co.,  80  Wis.  590;  27  Am.  St.  Rep.  69,  and  note; 
Wormsdorf  v.  Detroit  etc.  Ry.  Co.,  75  Mich.  472;  13  Am.  St.  Rep.  453,  and 
note. 
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Homesteads— A  Statutb  Granting  Homestead  Rights  of  Exemptioh, 
being  remedial  in  its  nature,  should  be  liberally  construed  la  favor  of 
the  manifest  purpose  of  the  legislature. 

Statutes,  Construction  of. — Headings  of  Chapters  of  the  code  or  of 
any  other  statute  may  be  examined  for  the  purpose  of  ascertaining  the 
intention  of  the  legislature  with  respect  to  such  chapters  or  statutes. 

Exemption  of  Probate  Homestead.^. — A  Homestead  Selected  by  thb 
Court,  and  Set  Apart  to  the  Surviving  Wife  in  proceedings  to 
administer  upon  her  husband's  estate,  is  exempt  from  execution  under 
any  judgment  for  a  debt  existing  against  her  in  his  lifetime,  though  the 
■tatute  does  not  in  express  terms  declare  such  exemption,  if  there  is  • 
general  provision  in  the  code  respecting  homesteads  and  their  selection, 
to  the  effect  that  a  homestead  is  exempt  from  execution  or  forced  sale. 

Barham  and  Bolton,  for  the  appellants. 

Rose  and  Pond,  and  J.  W.  Oates,  for  the  respondents. 

»«•  Harrison,  J.     July  22,  1889,  M.  M.  Keyes  and  Bar- 
bara Keyes,  his  wife,  made  their  promissory  note  to  John 
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Cyrus  for  seven  thousand  one  hundred  and  seventy-five  dol- 
lars, and  as  security  for  its  payment  executed  to  him  a  mort- 
gage upon  certain  lands  in  Sonoma  county.  M.  M.  Keyes 
<iied  October  17,  1889,  and  his  widow  Barbara  was  appointed 
administratrix  of  his  estate,  and  continued  to  act  as  such 
until  August  10,  1891,  when  her  final  accounts  were  settled, 
and  she  was  discharged  '*'  from  her  trust.  No  homestead 
had  been  selected  in  the  lifetime  of  said  Keyes,  and  on  June 
20,  1890,  the  superior  court  for  Sonoma  county,  upon  due 
proceedings  had  therefor,  by  its  order  made  that  day,  set 
apart  as  a  homestead  for  the  use  of  the  said  Barbara  certain 
lands  belonging  to  the  estate  of  said  Keyes  other  than  those 
included  in  the  mortgage,  and  on  the  7th  of  July  a  copy  of 
tlie  said  order  was  recorded  in  the  office  of  the  county  recorder. 
The  property  so  set  apart  as  a  homestead  was  community 
property  of  the  said  Barbara  and  her  husband,  and  he  left 
no  minor  children  surviving  him.  At  the  time  tiie  land  was 
^et  apart  to  her  Barbara  was  residing  thereon,  and  continued 
to  reside  there  until  December  17,  1891,  when  she  conveyed 
the  premises  to  the  plaintiff's.  After  the  death  of  Keyes, 
Cyrus  presented  to  the  administratrix  a  claim  against  his 
estate  upon  the  note  and  mortgage,  which  was  duly  allowed 
and  approved,  and  thereafter,  in  an  action  instituted  in  the 
said  superior  court  for  the  foreclosure  of  the  mortgage,  a 
judgment  was  rendered  against  said  Barbara  as  administra- 
trix, and  also  individually,  for  the  amount  of  the  note,  and 
•<Hrecting  a  sale  of  the  mortgaged  premises,  and  the  applica- 
tion of  the  proceeds  thereof  upon  the  judgment,  and,  if  there 
should  be  any  deficiency,  that  it  should  be  docketed  against 
said  Barbara.  Under  this  judgment  the  mortgaged  lands 
were  sold  June  15,  1891,  and  the  proceeds  being  insufficient 
to  satisfy  the  judgment,  the  deficiency  thereof,  anjounting  to 
three  thousand  seven  hundred  and  ninety-eight  dollars,  was 
•docketed  against  Barbara  on  the  16th  of  June,  1891.  Janu- 
oiary  5,  1892,  the  defendants  herein,  to  whom  Cyrus  had  as- 
signed his  judgment,  caused  an  execution  to  be  issued  on  this 
•deficiency  judgment,  and  placed  in  the  hands  of  the  sheriff 
under  which  he  levied  upon  the  lands  that  had  been  set  apart  to 
Barbara,  and  was  advertising  the  same  for  sale  when  the  plain- 
tiff's brought  this  action  to  restrain  the  said  sale.  Judgment 
was  rendered  in  their  favor,  and  the  defendants  have  appealed. 
The  cause  is  brought  here  upon  the  judgment-roll  '** 
filone,   and    the    question    presented    for   determination    is 
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whether  a  homestead  set  apart  to  the  widow  by  the  superior 
court  under  the  provisions  of  section  1465  of  the  Code  of 
Civil  Procedure  is  liable  to  forced  sale  for  a  debt  contracted 
by  her  previous  to  the  death  of  her  husband.  The  affirma- 
tive of  this  proposition  is  maintained  b}'  the  appellants  upoik 
the  ground  that  the  section  of  the  statute  authorizing  the- 
court  to  set  apart  a  homestead  out  of  the  estate  of  a  decedent 
contains  no  express  declaration  that  when  set  apart  it  shall 
be  exempt  from  forced  sale,  while  on  the  part  of  the  respond- 
ents it  is  contended  that  every  legal  homestead,  whether  made 
so  by  voluntary  selection  or  by  the  action  of  the  court,  is 
exempt  from  a  forced  sale. 

The  word  '*  homestead  "  has  both  a  popular  and  a  legal 
signification.  In  its  popular  sense  it  signifies  the  place  of 
the  home — the  residence  of  the  family;  "it  represents  the 
dwelling-house  at  which  the  family  resides,  with  the  usual 
and  customary  appurtenances,  including  the  outbuildings  of 
every  kind  necessary  or  convenient  for  family  use,  and  lands 
used  for  the  purposes  thereof":  Gregg  v.  Bostwick,  33  Cal.  227; 
91  Am.  Dec.  637.  It  is  in  this  sense  that  the  word  is  used  in 
the  constitution,  and  also  in  the  statute;  in  other  words  it  is 
the  actual  homestead  to  which  they  refer,  and  to  which  they 
purport  to  add  certain  legal  incidents.  The  term  itself  is 
nearly  as  old  as  the  English  language,  but  its  use  in  legisla- 
tion is  quite  modern,  and  is  peculiarly  American.  The  ulti- 
mate object  of  all  legislation  respecting  the  homestead  is  tO' 
protect  the  family  in  the  right  to  preserve  their  home,  both 
from  their  own  improvidence,  and  also  from  the  rapacity  of 
their  creditors;  and,  in  view  of  this  fact,  it  is  proper  to  as- 
sume that  any  legislation  upon  the  subject  of  the  homestead 
is  intended  for  its  protection,  and  that  when  the  legislature 
has  made  provision  for  setting  apart  a  homestead  out  of  the 
property  of  a  decedent  it  was  its  intention  that  it  should  be 
exempt  from  forced  sale.  Such  statutes,  being  remedial  iiv 
their  nature,  are  to  be  construed  '**  liberally,  and  in  favor  of 
carrying  put  the  manifest  purpose  of  the  legislature,  rather 
than  that  their  operation  be  restricted  to  the  strict  letter  in 
which  they  are  framed.  The  policy  of  such  legislation  ha& 
never  been  questioned.  It  is  in  furtherance  of  the  welfare  of 
the  state  that  its  citizens  shall  be  a  permanent  body,  whose 
individual  interests  in  its  prosperity  and  development  shall» 
as  far  as  possible,  be  identified  with  the  public  interest. 

A  consideration  of  the  terms  used  in  the  chapter  of  th© 
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Code  of  CiVil  Procedure  in  which  section  1465  is  contained^ 
corroborates  the  conclusion  that  the  legislature  intended  that 
the  homestead  set  apart  under  its  provisions  should  have  the^ 
legal  incident  of  exemption  from  forced  sale.  The  chapter  is 
itself  entitled:  "  Of  the  provision  for  the  support  of  the  family 
and  of  tl)e  homestead,"  and  the  heading  to  article  1  of  thfr 
chapter  in  which  this  particular  section  is  found  is:  "Of  tho^ 
provision  for  the  support  of  the  family."  These  headings  are 
a  portion  of  the  statute,  and  may  be  examined  for  the  purpose 
of  determining  the  particular  intent  of  the  legislature  with 
regard  to  the  chapters  in  which  they  are  placed:  Barnes  v. 
Jones,  51  Gal.  306.  Section  1465  itself  provides  that  if  ncy 
homestead  has  been  selected  in  the  lifetime  of  the  decedent 
the  court  must  select  a  homestead  "  for  the  use  of  the  surviv- 
ing husband  or  wife  and  the  minor  children,"  and  section 
1466  provides  that  if  the  amount  set  apart  under  this  section 
be  insufficient  for  the  support  of  the  family,  the  court  must- 
n)ake  a  further  allowance  for  their  maintenance,  thus  showing; 
that  whatever  is  set  apart  under  section  1465  is  for  the  "sup- 
port" as  well  as  the  "use"  of  the  family.  The  authority 
given  to  the  court  in  the  first  part  of  section  1465  to  set  apart 
for  the  family  ".all  the  property  exempt  from  execution,  in- 
cluding the  homestead  selected,"  implies  that  the  property,. 
Aviien  set  apart,  is  exempt  from  execution;  and  the  subsequent 
provision  therein  for  setting  apart  a  homestead  in  case  none 
has  been  selected  during  the  lifetime  of  the  decedent  '*®  also 
implies  that  such  homestead  has  the  same  exemption  from 
forced  sale  as  a  homestead  that  had  been  selected  by  the  de- 
cedent in  his  lifetime.  The  manifest  object  of  the  section  is 
the  support  of  the  family,  and  to  make  provision  for  their 
support  and  maintenance.  These  demands  of  the  family  are 
deemed  superior  to  those  of  heirs  or  creditors.  "Setting  apart 
a  homestead  is  a  part  of  the  probate  proceeding  as  much  as  is 
a  family  allowance."  "  It  is  a  right  bestowed  by  the  benefi- 
cence of  the  law  of  this  state  for  the  benefit  of  the  family": 
Eistate  of  Moore,  57  Cal.  442.  A  homestead  may  be  set  apart 
to  the  widow,  even  though  the  estate  be  insolvent,  and  the^ 
property  so  set  apart  constitute  the  entire  estate  of  the  dece- 
dent; but  if  the  homestead  thus  set  apart  to  her  could  be  im- 
mediately taken  in  execution  by  one  of  her  creditors  it  would 
fail  to  be  available  for  her  use  or  support,  and  it  might  hap- 
pen that  her  creditor  would  fare  better  than  a  creditor  of  the- 
decedent,  whose  money  had  perhaps  been  used  to  purchase 
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the  very  property  so  set  apart.  The  question  here  presented 
was  not  involved  in  Estate  of  Walley,  11  Nev.  260,  and  what 
WH8  said  thereon  in  the  opinion  in  that  case  was  not  concurred 
in  by  the  full  court. 

As  the  general  policy  of  the  law  is  to  protect  the  homefltead 
of  the  family,  the  foregoing  construction  of  this  section  har- 
monizes with  that  policy,  and  is  consistent,  rather  than  in 
■conflict,  with  the  provisions  of  the  Civil  Code  for  creating  a 
homestead.  Those  provisions  do  not,  either  in  terms  or  by 
implication,  make  that  the  exclusive  mode  of  impressing  the 
actual  homestead  with  the  legal  incident  of  exemption  from 
forced  sale.  They  relate  exclusively  to  its  voluntary  selec- 
tion, and  afl'ord  a  mode  of  designating  it,  and  making  it  a 
matter  of  record,  so  that  the  world  may  have  notice  of  the 
property  which  constitutes  the  actual  homestead.  A  home- 
stead selected  under  these  provisions  has  also  certain  other 
incidents  in  addition  to  its  exemption  from  forced  sale,  such, 
for  example,  as  the  character  of  the  estate  created  thereby, 
and  the  right  of  survivorship  '*''  incident  to  that  estate. 
Section  1240  of  the  Civil  Code,  which  declares  that  "the 
homestead  is  exempt  from  execution  or  forced  sale,  except  as 
in  this  title  provided,"  is  not  in  terms  limiied  to  the  home- 
stead selected  by  the  parties,  and,  as  the  codes  are  to  be  con- 
etrued  as  a  single  statute  (Pol.  Code,  sec.  4480),  the  provisions 
of  this  section  must  be  held  to  apply  to  every  homestead, 
whether  selected  and  recorded  by  the  voluntary  act  of  the 
parties  or  by  an  order  of  the  superior  court. 

Tlie  judgment  is  affirmed. 

McFarland,  J.,  De  Haven,  J.,  Garoutte,  J.,  Fitzger- 
ald, J.,  and  Paterson,  J.,  concurred. 

Beatty,  C.  J.,  dissenting.  I  dissent  upon  grounds  which 
are  fully  stated  in  my  opinion  in  Estate  of  Walley,  11  Nev. 
560. 

The  homestead  set  apart  by  the  probate  court  goes  to  the 
€urviving  husband  or  wife  freed  of  all  liability  for  any  debt 
of  the  deceased  spouse;  but  there  is  no  provision  of  law  ex- 
empting it  from  liability  for  debts  of  the  survivor,  whether 
contracted  before  or  after  the  order  setting  it  apart,  and  noth- 
ing therefore  to  prevent  the  operation  of  the  general  rule  pre- 
scribed by  section  688  of  the  Code  of  Civil  Procedure. 

Nor  is  it  at  all  necessary  in  order  to  subserve  the  general 
policy  of  the  law  to  construe  the  statute  as  it  is  construed  in 
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the  opinion  of  the  court.  When  a  homestead  has  been  set 
apart  by  the  probate  court  to  a  widow,  and  thus  exempted 
from  the  claims  of  creditors  of  the  deceased  husband,  if  she 
desires  to  exempt  it  from  the  claims  of  her  own  creditors  she 
has  only  to  make  a  declaration  as  head  of  a  family,  if  she  has 
children  or  other  dependent  relatives  residing  with  her,  in 
which  case  it  is  exempt  to  the  full  value  of  five  thousand  dol- 
lars; or,  if  she  has  no  children  or  dependent  relatives,  she 
can,  like  others  similarly  situated,  secure  exemption  to  the 
extent  of  one  thousand  dollars.  This  '*®  gives  her  all  the 
advantages  of  other  persons  in  her  situation,  and  I  can  see  no 
reason  for  giving  her  any  greater  right  as  against  the  debts 
that  she  voluntarily  contracts. 


Homestead  Statutes — Construction  of. — The  homestead  law  is  reme- 
dial in  ita  character,  and  is  to  receive  a  liberal  construction  to  carry  into  effect 
its  beneficent  provisions:  Mitchelson  v.  Smit/i,  28  Neb.  583;  26  Am.  St.  Rep. 
357,  and  note;  Eiygs  v.  Sterling,  60  Mich.  643;  1  Am.  St.  Rep.  554,  and  note. 

Statutes— Construction  of. — The  title  of  an  act  may  be  referred  to  for 
the  purpose  of  ascertaining  the  intent  of  the  legislature,  wheu  not  clearly 
manifest  m  the  body  of  the  act :  Blakeney  v.  Blakcney,  6  Port.  109;  30  Am. 
Dec.  574;  People  v.  O'Brien,  111  N.  Y.  1;  7  Am.  St.  Rep.  684;  and  the  pre- 
amble of  an  act  may  be  examined  for  the  same  purpose:  White  v.  Levy,  91 
Ala.  175;  Bynum  v.  Clark,  3  McCord,  298;  15  Am.  Dec.  633;  Sutherland  v. 
De  Leon,  1  Tex.  250;  46  Am.  Dec.  100,  and  note  with  the  cases  collected.  Bufc 
the  character  of  every  statute  is  determined  by  its  provisions,  and  not  by  ita 
title,  as  to  whether  it  is  general  or  local :  People  v.  McCann,  16  N.  Y.  58;  69 
Am.  Dec  642. 
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Lien  of  Stable-keeper  for  the  board  and  keeping  of  horses  intrusted  to 
him  does  not  exist  when  the  person  making  the  contract  for  such  board 
and  care  is  not  the  owner,  though  the  statute  declares  that  livery  or 
boarding  or  feed  stable  proprietors,  and  persons  pasturing  horses  or 
stock  have  a  lien  dependent  on  possession  for  their  compensation  ia 
caring  for,  boarding,  feeding,  or  pasturing  such  horses  or  stock.  The 
rale  of  caveat  emptor  applies  against  the  lien  claimant. 

A  LiKN  Can  Generally  Be  Created  Only  by  the  Owner  of  Property 
or  by  some  person  by  him  authorized.  Hence,  one  having  possession 
of  a  horse  under  an  agreement  to  purchase  by  which  the  vendor  retains 
title  until  such  payment  is  made,  cannot,  as  against  ths  vendor,  create 
a  lien  for  its  board  and  care. 

F.  Adams  and  F.  A.  Dorn,  for  the  appellant. 
Wilcoxon  and  Bouldin,  and  J.  M.  Wilcoxon^  for  the  respond- 
ents. 
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*"®  Garoutte,  J.  This  is  an  action  brought  by  livery  and 
feed  stable  keepers  to  foreclose  a  lien  upon  a  horse  for  the 
feeding  of  the  animal.  The  horse  was  placed  by  defendant 
Woods  in  charge  of  plaintiffs,  he  agreeing  to  pay  the  sum  of 
twenty  dollars  per  month  for  his  care  and  feed.  At  this  time 
Woods  was  in  possession  under  a  contract  of  purchase  from 
the  defendant,  Adams,  the  true  owner,  the  agreement  between 
them  being  that  he  should  have  the  use  of  the  horse,  and 
should  feed  and  care  for  him,  but  that  the  title  should  remain 
in  Adams  until  the  sum  agreed  upon  was  paid;  and  that 
•event  never  came  to  pass.  It  was  further  expressly  stipulated 
by  these  parties  that  Woods  should  keep  the  horse  without 
^**  cost  or  expense  to  Adams,  and  that  upon  his  failure  to 
pay  the  amount  stipulated  it  should  be  redelivered  without 
■cost  or  expense.  This  appeal  is  prosecuted  by  defendant 
Adams  from  a  judgment  foreclosing  the  lien  and  ordering  a 
€ale  of  the  horse. 

Among  other  matters,  it  is  found  by  the  trial  court  that 
Adams  was  at  all  the  times  mentioned  in  the  complaint  the 
owner  of  the  horse;  that  Woods  informed  plaintiffs  at  the 
time  they  received  the  horse  that  Adams  was  the  owner 
thereof,  and  within  one  week  thereafter  plaintiffs  had  full 
knowledge  of  the  terras  and  conditions  of  the  contract  by 
virtue  of  which  Woods  had  possession.  It  thus  appears  that 
the  court  not  only  found  the  ownership  of  the  horse  to  be  in 
appellant  Adams,  but  found  that  respondents  had  knowledge 
of  the  fact  upon  the  first  day  of  their  possession,  and  within 
a  few  days  subsequent  thereto  had  complete  and  perfect  in- 
formation of  all  the  circumstances  surrounding  Woods'  pos- 
session. There  is  certainly  no  principle  of  law  that  would 
■entitle  plaintiffs  to  a  lien  upon  this  horse  after  they  became 
<;onversant  with  the  character  of  Woods'  possession,  and  all 
the  terms  of  the  agreement  under  which  he  held.  But  we 
will  not  consider  the  effect  of  the  finding  of  the  court  that 
plaintiffs  were  informed  by  Woods  when  the  horse  was  placed 
in  their  care  that  Adams  was  the  owner  thereof,  as  we  are 
prepared  to  take  a  broader  view  and  hold  that  in  this  case,  as 
<Jisclosed  by  its  entire  history,  no  lien  whatever  was  created 
in  favor  of  plaintiffs. 

That  portion  of  section  3051  of  the  Civil  Code  bearing  upon 
this  question  is  as  follows:  "And  livery  or  boarding,  or  feed 
stable  proprietors,  and  persons  pasturing  horses  or  stock,  have 
a  lien  dependent  on  possession   for  their  compensation  ia 
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caring  for,  boarding,  feeding,  or  pasturing  such  horses  or 
stock."  In  Dorman  v.  Green,  4  Tex.  App.  Civ.  Gas.  563, 
wnder  a  statute  in  all  material  respects  similar  to  the  provi- 
fiions  of  our  code,  and  upon  a  state  of  facts  involving  the  prin- 
ciple presented  in  this  appeal,  the  supreme  court  of  that  state 
said:  "This  is  not  a  question  of  notice,  but  a  matter  of  prop- 
erty right  ***  in  which  the  doctrine  of  caveat  emptor  applies. 
In  order  for  the  statutory  lien  to  attach  it  is  necessary  that 
the  animal  be  placed  with  the  livery-keeper  by  its  owner,  or 
fiome  one  having  authority  from  him."  In  Stoit  v.  Scott,  68 
Tex.  304,  the  court  said:  "There  is  nothing  in  this  statute  to 
indicate  an  intention  to  give  such  a  lien  on  property  which 
niay  be  placed  in  such  a  stable  as  is  mentioned  by  some  per- 
son, neither  the  owner  nor  the  agent  of  the  owner.  It  has 
been  held  that  the  lien  given  by  the  common  law  to  an  inn- 
keeper upon  the  horse  of  a  traveler  who  becomes  his  guest 
will  attach,  although  the  guest  may  have  stolen  the  horse, 
but  it  is  not  believed  that  such  a  lien  has  ever  been  held  to 
exist  upon  property  placed  with  one  who  has  a  lien  only  by 
force  of  a  statute,  by  a  person  not  the  owner  or  tlie  agent  of 
the  owners." 

Under  a  quite  similar  statute  the  supreme  court  of  New 
Hampshire,  in  Sargent  v.  Usher,  55  N.  H.  287,  20  Am.  Rep. 
208,  said:  "The  idea  that  a  lien  may  be  created  by  a  con- 
tract of  the  possessor  of  animals  for  their  keeping,  the  owner 
being  in  no  way  privy  to  such  contract,  when  no  rights  what- 
ever as  against  the  owner  could  be  conferred  or  created  by  a 
contract  of  sale,  seems  anomalous  to  say  the  least.  Such  a 
thing  would,  as  it  seems  to  me,  be  a  violation  of  the  funda- 
mental rights  of  property  guaranteed  by  the  constitution,  and 
if  the  legislature  had  undertaken  by  this  act  to  create  a  lien 
to  arise  on  such  a  state  of  facts,  I  think  it  would  be  the  duty 
of  the  court,  as  more  than  intimated  by  Foster,  J.,  in  Jacobs 
v.  Knapp,  50  N.  H.  82,  to  hold  the  act  so  far  unconstitu- 
tional and  void."  And  in  the  same  case  Gushing,  G.  J.,  said: 
^'Now,  there  seems  no  good  reason  why  a  party  not  the  owner 
should  be  permitted  to  pledge  the  pro{)erty  or  create  a  lien 
upon  it,  either  at  common  law  or  by  statute,  any  more  than 
he  should  be  permitted  to  sell  it.  Neither  is  there  any  good 
reason  why  a  person  who  is  about  to  establish  relations  with 
another  out  of  which  a  lien  would  be  created  should  not 
make  the  same  inquiries  which  would  be  iiicunibejit  on  liim 
to  make  if  ***  he  were  going  to  purchase  the  property 
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It  is  claimed  in  the  plaintiff's  brief  that  Robinson  ought  to  be 
considered  in  law  as  agent  of  the  defendant,  but  I  have  seen 
no  case  in  which  it  has  been  held  that  a  party  who  permits 
another  to  have  possession  of  his  personal  property,  by  so  do- 
ing in  law  constitutes  that  other  his  agent  to  sell  or  pledge 
that  property."  In  Small  v.  Robinson,  69  Me.  425,  31  Am. 
Rep.  299,  it  was  held  that  a  hackman  having  the  possession 
of  a  hack,  upon  terms  similar  to  those  upon  which  Woods 
was  in  possession  of  this  horse,  had  no  interest  in  the  hack 
that  would  allow  him  to  create  a  lien  upon  it  for  repairs,  the 
court  quoting  the  language  of  Shaw,  C.  J.,  in  Hollingsworih  v. 
Dow,  19  Pick.  228,  wherein  he  said:  "A  lien  is  a  proprietary 
interest,  a  qualified  ownership,  and  in  general  can  only  be 
created  by  the  owner  or  by  some  person  by  him  authorized." 
The  principle  of  law  here  involved  is  also  fully  discussed  in 
Robinson  v.  Baker,  5  Cush.  137;  61  Am.  Dec.  54;  Jacobs  v. 
Knapp,  50  N.  H.  71;  and  Hollingsworth  v.  Dow,  19  Pick.  228. 

At  the  time  Woods  placed  the  horse  in  the  custody  of  plain- 
tiffs, defendant  Adams  was  the  owner.  The  title  was  in  her; 
the  court  so  found  under  the  agreement,  and  authority  in  law 
is  not  lacking  to  support  the  finding:  Kohler  v.  Hayesj  41  Cal. 
455;  Hegler  v.  Eddy,  53  Cal.  598.  Adams  being  the  owner  of 
the  horse,  without  her  consent  Woods  could  not  sell  it;  he 
could  not  pledge  it;  neither  had  he  the  power  to  create  a  lien 
upon  it  by  placing  it  in  the  hands  of  an  agistor.  Without 
any  contract  upon  appellant's  part,  without  any  personal  lia- 
bility whatever,  without  her  consent  in  any  form,  and  even 
without  any  notice  to  her  of  the  facts  which  are  claimed  to 
have  created  the  lien,  it  is  now  sought  to  take  her  property 
and  apply  it  to  the  satisfaction  of  Woods'  debt.  Such  a  prac- 
tice would  be  violative  of  the  fundamental  principle  of  law  that 
no  man's  property  can  betaken  from  him  without  his  consent. 

Respondents'  counsel  rely  upon  Chuch  v.  Garrison,  75  Cal. 
199,  to  support  the  judgment  attacked  by  this  appeal.  *** 
The  question  was  there  presented  upon  a  general  demurrer  to 
a  complaint  in  intervention.  The  decision  of  the  court  is  not 
as  full  and  explicit  as  it  might  have  been,  but,  as  we  construe 
it,  it  is  there  decided  that  actual  ownership  of  the  machine 
by  the  parties  hiring  the  work  done  was  not  necessary  to  give 
plaintiffs  a  standing  in  court.  In  a  limited  sense  this  is  true, 
and  only  in  a  limited  sense.  It  was  never  intended  to  hold 
that  a  thief  by  his  contract  with  an  agistor  or  mechanic  could 
create  a  lien  upon  the  stolen  property,  cr  that  a  stranger,  in 
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no  way  in  privity  with  the  true  owner,  could  create  such  a 
lien.  Aside  from  the  question  of  estoppel  of  the  owner  by 
reason  of  his  negligence,  and  we  have  no  such  question  pre- 
sented in  this  case,  the  lien  can  only  be  created  by  the  owner, 
or  by  some  one  duly  authorized  to  act  for  him.  English  au- 
thorities, and  some  early  American  cases,  have  recognized  a 
diflFerent  rule  as  to  common  carriers  and  innkeepers,  but  as  to 
common  carriers  the  law  declared  in  those  cases  was  held 
unsound  in  Robinson  v.  Baker,  5  Gush.  137;  51  Am.  Rep.  54; 
aud  we  have  no  doubt  that  as  to  innkeepers  the  true  rule 
forms  no  exception  to  the  general  principle  we  have  declared. 
For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
be  reversed  and  the  cause  remanded. 

Harrison,  J.,  concurred. 

Paterson,  J.  I  concur  in  the  judgment  on  the  first  ground 
stated  by  Mr.  Justice  Garoutte. 

Liens. — Agistoks  and  Liveey-stable  Keepers  Have  No  Lien  for  keep- 
ing or  pasturing  animals  intrusted  to  them:  Orinnell  v.  Cook,  3  Hill,  485;  38 
Am.  Dec.  663,  and  note;  MUkr  v.  Marston,  35  Me.  153;  56  Am.  Dec.  694, 
and  note;  note  to  Mclntyre  v.  Cai~ver,  37  Am.  Dec.  522.  An  agistor  to 
whom  cattle  have  been  intrusted  by  the  mortgagor  of  them,  without  the 
knowledge  or  consent  of  the  mortgagee,  has  no  lien  on  them  as  against  tha 
latter:  Sargent  v.  Usher,  55  N.  H.  287;  20  Am.  Rep.  208.  A  bailee  of  per- 
sonal property  can  impose  no  liens  for  repairs  on  the  property  bailed  aa 
against  the  owner,  without  his  knowledge  or  consent:  Small  v.  Robinson,  69 
Me.  425;  31  Am.  Rep.  299;  Hobinaon  v.  Baker,  5  Gush.  137;  51  Am.  Dec.  54. 


People  v.  County  op  Glenn. 

[100  Caufosnia,  419.] 

CoNSTiruTiONAi,  Law — Uroenct,  Several  Cases  of.  Mat  Bk  Consid- 
■RED  Together. — If  a  constitution  declares  that  a  bill  shall  be  read 
on  three  several  days  before  being  placed  in  its  final  passage,  unless  ia 
a  case  of  urgency,  two-thirds  of  the  house  where  such  bill  may  be  pend- 
^gt  ^y  A  vote  of  ayes  and  nayes,  dispenses  with  this  provision,  the- 
house  may  exercise  this  dispensing  power  with  respect  to  two  or  more^ 
bills  at  the  same  time,  and  by  one  declaration  of  its  purpose;  nor  does- 
ttie  fact  that  several  of  the  members  of  the  house  voting  to  declare  a. 
bill  a  case  of  urgency,  voted  against  it  on  its  final  passage,  deprive  th» 
vote  of  urgency  of  its  force,  or  impair  the  validity  of  the  bill. 

CowsTmjTiosAL  Law.— It  Is  Not  Material  to  a  Bill  Providing  for 
THE  Organization  of  a  new  county,  that  many  of  its  provisions  aro 
intended  to  be  only  preliminary  and  temporary,  as,  that  the  first  elec- 
tion for  supervisors  shall  take  place  before  the  ooonty  has  been  divided 
into  supervisor  districts. 
AM.  8t;  &xr..  You  XXXWUL  —20 
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Stanley,  Hayes,  McEnerney,  and  Bradley,  H.  M.  Albery  and 
Attorney  General  W.  H.  H.  Harty  for  the  appellant. 

Aylett  R.  Cotton  and  J.  C.  Campbell,  for  the  respondent. 

«o  McFarland,  J.  On  March  11,  1891,  an  act  of  the  legis- 
lature was  approved,  entitled,  "  An  act  to  create  the  county  of 
Glenn,  to  establish  the  boundaries  thereof,  and  to  provide  for 
its  organization"  (Stats,  of  1891,  p.  96);  and  defendant  claima 
that  in  pursuance  of  the  **^  provisions  of  that  act  the  county 
of  Glenn  became  duly  organized.  For  some  time  past  defend- 
ant has  been  exercising  the  ordinary  functions  of  a  county 
government,  and  has  been  recognized  as  such  by  the  political 
and  executive  departments  of  the  state  government.  This 
present  proceeding  was  brought  in  the  superior  court,  in  the 
name  of  the  people,  to  have  it  judicially  decreed  that  said 
county  of  Glenn  "is  not  legally  organized,  and  is  not  a  sepa- 
rate county  government";  that  it  has  ursurped  the  franchise 
of  a  public  corporation,  and  that  it  be  precluded  from  exer- 
cising the  same,  etc.  To  the  complaint  defendant  interposed 
a  demurrer  upon  general  as  well  as  upon  many  special 
grounds.  The  demurrer  was  sustained;  and  plaintiffs  declin- 
ing to  further  amend,  judgment  was  rendered  for  defendant. 
Plaintiffs  appeal. 

The  only  point  presented  by  appellants  at  the  oral  argu- 
ment, and  the  main  one  made  in  their  brief,  is,  that  said  act 
providing  for  the  creation  of  Glenn  county  was  not,  before  its 
passage  by  the  state  senate,  "  read  on  three  several  days"  in 
that  branch  of  the  legislature,  in  accordance  with  the  provi- 
sion of  section  15  of  article  4  of  the  state  constitution;  that 
such  provision  was  not  dispensed  with  by  a  two'thirds  vote 
of  the  senate,  as  may  be  done  under  that  section;  and  that, 
therefore,  said  act  is  unconstitutional,  and  void. 

The  complaint  avers  that  said  act — which  had  been  regu- 
larly passed  in  the  assembly,  and  was  designated  as  Assembly 
Bill  No.  185 — was  not  read  on  three  several  days  before  its 
passage  in  that  body.  But  the  complaint  also  shows  that  be- 
fore its  passage  in  the  senate  a  resolution  was  there  adopted 
by  a  two-thirds  vote,  by  which  it  was  resolved  that  said  act 
— Assembly  Bilf  No.  185 — and  also  a  number  of  other  bills, 
*'  present  cases  of  urgency  as  that  term  is  used  in  section  15  of 
article  4  of  the  constitution,  and  the  provision  of  that  section 
requiring  that  the  bills  shall  be  read  on  three  several  days  in 
each  house  is  hereby  dispensed  with,  and  it  is  ordered,"  etc. 
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4aa  The  only  objection  to  the  dispensing  resolution  is,  that 
it  included  other  bills  as  well  as  the  one  now  in  question. 
But  the  constitution  does  not  undertake  to  provide  the  form, 
or  to  set  limitations  to  the  manner  in  which  the  dispensing 
power  shall  be  exercised.  The  words  are  simply:  "Unless, 
in  a  case  of  urgency,  two-thirds  of  the  house  where  such  bill 
may  be  pending  shall,  by  a  vote  of  yeas  or  nayes,  dispense 
with  this  provision."  It  merely  provides  that  a  bill  shall  be 
read  on  three  different  days  in  each  house,  unless  such  house 
by  a  two-thirds  vote  shall,  in  some  appropriate  form,  dis- 
pense with  that  necessity.  This  was  done  in  the  case  at  bar 
with  respect  to  the  bill  in  question — the  bill  being  expressly 
named  in  the  resolution.  The  main  virtue  of  the  provision  is 
evidently  the  requirement  of  a  two-thirds  vote.  The  constitu- 
tion does  not,  either  expressly  or  by  necessary  implication, 
prohibit  the  senate  from  exercising  its  dispensing  power  with 
respect  to  two  or  more  bills  by  one  declaration  of  its  purpose; 
and  the  unquestioned  rule  with  respect  to  American  states  is, 
that  the  legislature  may  exercise  all  legislative  power  not  pro- 
hibited to  it  by  the  constitution.  The  judiciary,  Mhen  called 
upon  to  determine  what  the  law  is  that  applies  to  an  action 
regularly  pending  in  a  court,  is  sometimes  forced  to  say  that 
&  particular  act  of  the  legislature  invoked  by  one  of  the  par- 
ties to  the  action  is  not  law,  because  in  conflict  with  the  higher 
law — the  constitution;  but  it  will  exercise  that  delicate  power 
only  in  cases  where  the  legislature  in  passing  the  act  in  ques- 
tion did  clearly  violate  some  prohibitory  clause  of  the  consti- 
tution. To  otherwise  exercise  it  would  be  to  confound  the 
distinction  between  the  co-ordinate  departments  of  the  gov- 
ernment. And,  in  the  case  at  bar,  to  hold  here  that  the 
<jlenn  County  Act  is  unconstitutional,  for  the  reason  assigned, 
would  simply  be  to  substitute  our  judgment  of  the  propriety 
of  certain  legislative  action  for  that  of  the  legislators  them- 
selves, whose  judgment  in  the  premises  was  under  the  consti- 
tution supreme  and  final. 

**'  It  is  averred  in  the  complaint  that  several  of  the  sen- 
ators who  voted  to  declare  the  Glenn  County  Bill  a  case  of 
urgency  afterwards  voted  against  the  bill  on  its  final  passage. 
This  averment  is  clearly  of  no  value.  It  was  made  to  indi- 
cate that  such  senators  may  have  voted  in  the  first  instance 
through  improper  motives.  In  the  first  place,  if  motives 
could  be  at  all  inquired  into  here,  we  would  not  hunt  after 
bad  motives  for  an  act  when  worthy  motives  were  apparent. 
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For  iuBtance,  a  legislator,  although  opposed  to  a  certain  bill^ 
might  well  vote  to  dispense  with  the  readings  on  different 
days  because  he  thought  that  the  public  interest  required 
speedy  action  on  the  subject;  or  it  might  well  be  that  between 
the  first  and  second  vote  he  had  changed  his  views  as  to  the 
policy  of  the  bill.  Other  creditable  motives  could  easily  be 
suggested.  But  the  motives  which  induced  legislative  action 
are  not  a  subject  of  judicial  inquiry;  and  a  legislative  act 
cannot  be  declared  unconstitutional  because,  in  the  opinion 
of  a  court,  it  was  or  might  have  been  the  result  of  improper 
considerations.  A  court  is  neither  the  director  of  the  dis- 
cretion of  a  legislator  nor  the  keeper  of  his  conscience. 

The  case  of  Bloom  v.  Xenia,  32  Ohio  St.  461,  cited  and  re- 
lied on  by  appellants,  is  not  authority  for  them,  but  is  authority 
against  them.  The  case  involved  the  validity  of  an  ordinance 
of  a  municii^al  corporation;  and  the  facts  were  that  the  rules 
were  suspended  generally,  without  special  mention  of  the  or- 
dinance in  question,  and  then,  after  a  certain  other  ordinance 
had  been  passed,  the  ordinance  in  question  was  passed  with- 
out any  further  suspension  of  the  rules.  But  the  court  elab- 
orately shows  the  distinction  between  a  municipal  corporation 
with  granted  and  limited  powers  and  the  legislature  of  a  state 
with  powers  unlimited  except  by  prohibition  of  the  constitu- 
tion. The  court  say:  "The  efforts  of  courts  are  to  sustain 
acts  of  the  legislature;  they  will  not  be  declared  unconstitu- 
tional unless  clearly  so By  the  terms  of  the  organic 

law  the  legislative  power  of  the  state  is  declared  to  be  vested 
in  the  ***  general  assembly.  The  grant  of  power  is  general, 
not  special;  it  embraces  all  such  legislative  power  as  the  peo- 
ple of  the  state  could,  under  the  federal  constitution,  confer — ■ 
the  whole  legislative  power  of  the  state.  The  limitations  upon 
the  exercise  of  this  power  thus  broadly  confined  are  special, 
and  are  to  be  found  in  other  parts  of  the  instrument.  When, 
therefore,  the  power  of  the  legislature  to  enact  a  general  law 
is  disputed,  the  proper  question  is  whether  such  exercise  of 
legislative  power  is  clearly  prohibited  by  the  constitution." 

There  are  other  points  made  by  appellants  in  their  brief 
which  we  do  not  deem  necessary  to  be  largely  discussed. 
They  are  in  great  part  answered  by  the  decision  of  this  court 
in  People  v.  McFadden,  81  Cal.  489,  15  Am.  St.  Rep.  66,  which 
involved  the  validity  of  the  act  creating  the  county  of  Orange. 
It  must  be  remembered  that,  as  held  in  the  case  just  cited, 
an  act  creating  and  providing  for  the  original  organization  of 
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a  new  county  is  not  within  the  prohibitions  of  the  constitu- 
tion against  special  and  local  legislation;  and  this  considera- 
tion parries  most  of  the  additional  thrusts  made  in  the  brief 
at  the  validity  of  the  Glenn  County  Act.  Many  of  the  pro- 
visions of  an  act  creating  a  new  county  are  intended  to  be 
only  preliminary  and  temporary,  and  are  necessary  to  put 
the  new  political  subdivision  on  its  feet,  so  that  at  the  expira- 
tion of  time  limited  for  the  existence  of  the  temporary  expedi- 
ents, the  county  may,  in  due  course,  take  its  place  under  the 
general  law  for  the  government  of  organized  counties.  And 
as  there  is  no  limitation  upon  the  means^  which  may  be  em- 
ployed for  this  preliminary  organization  of  a  county,  it  is  not 
fatal  to  the  Glenn  County  Bill  that  it  does  not  itself  provide 
for  the  division  of  the  proposed  county  into  supervisor  districtsi 
but  allows  five  supervisors  to  be,  in  the  first  instance,  elected 
at  large,  who  have  power  under  the  general  law  to  divide  the 
•county  into  districts.  Neither  do  we  see  any  thing  in  the  ob- 
jection to  the  manner  in  which  the  election  at  which  the  voters 
of  the  proposed  new  county  expressed  their  will  was  held.  It 
was  held  in  accordance  ***  with  the  provisions  of  the  act 
itself,  and  by  subdivision  11,  section  25,  article  4,  of  the  con- 
etitution,  there  may  be  a  special  law  for  holding  and  con- 
ducting an  election  "on  the  organization  of  new  counties." 
There  are  in  the  complaint  some  attempted  allegations  of 
fraud  at  the  election;  but  if  the  determination  of  the  commis- 
sioners appointed  by  the  act  to  superintend  the  election  and 
declare  the  result  is  not  conclusive  of  that  point  in  the  absence 
of  any  law  for  contesting  such  an  election,  still  the  said  alle- 
gations are  only  of  conclusions  of  law,  and  state  no  facts  suflB- 
cient  to  constitute  such  fraud.  There  were  special  demurrers 
on  that  point,  and  they  were  properly  sustained.  There  are 
no  other  points  necessary  to  be  specially  mentioned. 
The  judgment  appealed  from  is  affirmed. 

De  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 


Statutes — Enactment  of. — Every  substantial  part  of  a  proposed  enact* 
tneut  is  a  "  bill  "  within  the  constitutional  sense  of  the  term,  and  must  pass 
through  all  the  constitutional  stages  of  enactment  before  it  becomes  a  law: 
State  V.  PlaU,  2  S.  C.  150;  16  Am.  Rep.  C47.  That  an  act  of  the  legislatnie 
is  passed  and  becomes  a  law  only  when  it  has  gone  through  all  the  forma 
made  necessary  by  the  constitution  to  give  it  force  and  effect  is  maintained 
by  the  line  of  cases  cited  in  the  note  to  People  v.  S/arne,  85  Am.  Dec.  357. 
See,  also,  Dew  v.  Cunningham,  28  Ala.  466;  65  Am.  Dec.  362. 
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People  v.  Shorb. 

[100  California,  537.] 
A  Public  Offiok  Becomes  Vacant  Upon  the  Absence  of  the  Incum- 
bent From  the  State  for  more  than  sixty  days,  though  such  absence' 
is  made  necessary  by  his  health,  if  the  statute  declares  that  an  officer 
shall  in  no  case  absent  himself  from  the  state  for  a  period  of  more  than 
sixty  days,  and  that  an  office  becomes  vacant  on  the  absence  of  an  offi> 
cer  from  the  state,  without  permission  of  the  legislature,  beyond  the 
period  allowed  by  law.  No  official  notice  to  the  appointing  power  i» 
required.  It  may  therefore  appoint  an  incumbent  to  fill  the  vacancy, 
but  such  appointment  does  not  conclude  the  person  whose  office  is  to  be 
filled  from  proving  that  the  assumed  cause  of  vacancy  never,  in  fact,, 
existed. 

Smith  and  Winder^  for  the  appellants. 

Attorney  General  W.  H.  H.  Hart,  District  Attorney  H.  C^ 
Dillon,  and  McLachlan  and  York,  for  the  respondent. 

*'*  Vanclief,  C.  The  defendant  Shorb  was  elected  treas- 
urer of  the  county  of  Los  Angeles  in  November  1892,  and^ 
having  duly  qualified,  commenced  to  discharge  the  duties 
of  that  office  January  2,  1893.  The  other  defendants  are  hi» 
appointed  and  duly  qualified  deputies,  who  were  acting  as 
such  before  and  at  the  time  of  the  commencement  of  this 
action. 

The  action  is  of  the  nature  of  a  quo  warranto  information, 
and  is  prosecuted  by  the  attorney  general  on  the  relation  of 
T.  J.  Fleming,  who  claims  the  office  of  treasurer  by  virtue  of 
an  appointment  thereto  by  the  board  of  supervisors  of  Los 
Angeles  county. 

The  plaintiff  alleges,  in  substance,  that  on  July  14,  1893,, 
Shorb  left  this  state,  and  has  ever  since  remained,  and  now 
(September  25th)  is  absent  from  this  state  without  the  con- 
sent of  the  legislature  and  without  the  consent  of  the  board  of 
supervisors  of  said  county  for  a  longer  period  than  sixty  days 
from  July  14,  1893;  that  by  reason  of  such  absence  from  the 
state  the  office  of  treasurer  of  said  county  became  vacant  on 
September  13,  1893;  that  on  September  15,  1893,  the  board  of 
supervisors  of  said  county  appointed  the  relator,  T.  J.  Fleming, 
to  fill  the  vacancy;  that  after  having  duly  qualified,  Flem- 
ing on  September  25,  1898,  demanded  of  the  defendants,  who 
were  then  conducting  the  business  of  the  office  as  deputies 
of  Shorb,  the  records  of  the  office,  together  with  all  moneys 
of  the  county  deposited  in  the  office  and  then  in  their  custody; 
but  that  said  deputies  refused  to  comply  with  such  demand. 
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The  prayer  of  the  complaint  is  for  judgment,  that  none  of 
the  defendants  is  entitled  to  the  oflSce  of  deputy  treasurer, 
nor  to  the  custody  of  the  records  or  moneys  appertaining  to 
that  office;  and  that  the  relator,  Fleming,  is  entitled  to  :the 
office  of  treasurer,  and  that  he  be  put  in  possession  thereofj 
and  of  all  records  and  moneys  belonging  thereto. 

The  defendant,  Shorb,  was  not  served  with  process,  and  did 
not  appear,  and  as  to  him  the  action  was  dismissed. 

The  other  defendants  filed  a  general  demurrer  to  the  *'• 
complaint,  and  answered  at  the  same  time;  and  plaintiff  filed 
a  general  demurrer  to  the  answer. 

The  demurrer  to  the  complaint  was  overruled,  and  the  de- 
murrer to  the  answer  was  sustained.  The  answer  not  being 
amended,  judgment  was  rendered  in  favor  of  plaintiff  against 
the  defendants  other  than  Shorb,  according  to  the  prayer  of 
the  complaint. 

The  defendants,  except  Shorb,  have  appealed  from  the 
judgment  upon  the  judgment-roll  without  any  bill  of  excep- 
tions. 

The  answer  admits  all  the  facts  alleged  in  the  complaint; 
but,  as  affirmative  new  matter  of  defense,  alleges,  in  sub- 
stance, that  Shorb  has  been  unwillingly,  but  necessarily,  ab- 
sent from  the  state  on  account  of  his  serious  and  dangerous 
illness  "  severe  nervous  prostration"  for  proper  treatment  of 
which,  he  was  advised  by  his  physicians,  it  was  necessary 
that  he  should  go  to  the  city  of  Philadelphia;  that  pursuant 
to  such  advice  he  left  this  state  and  has  not  sufficiently  re- 
covered his  health  to  enable  him  to  return  without  danger  of 
fatal  consequences;  but  that  defendants  have  such  informa- 
tion of  his  convalescence  as  warrants  their  expectation  and 
belief  that  he  will  soon  return  to  this  state. 

1.  It  is  contended  for  appellants  that  the  absence  of  Shorb 
from  the  state  for  any  period  would  not,  ipso  facto,  effect  a 
vacancy  of  his  office;  that  the  vacating  of  an  office  by  absence 
of  the  incumbent  from  the  state  is  a  statutory  penalty  of  the 
nature  of  a  forfeiture,  which  can  be  enforced  only  through 
legal  proceedings  in  which  the  incumbent  must  have  his  day 
in  court. 

1  think,  however,  this  position  cannot  be  sustained,  as  it 
seems  to  depend  upon  a  misconstruction  of  sections  996  and 
4120  of  the  Political  Code,  which  are  as  follows: 

"Sec.  996.  An  office  becomes  vacant  on  the  happening  of 
either  of  the  following  events  before  the  expiration  of  the 
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term:  1.  The  death  of  the  incumbent;  2.  His  insanity  found 
upon  a  commission  of  hmacy  issued  to  determine  the  fact; 
3.  His  resignation;  4.  **"  His  removal  from  office;  5.  His 
ceasing  to  be  an  inhabitant  of  the  state,  or,  if  the  office  be  local, 
of  the  district,  county,  city  or  township  for  which  he  was 
chosen  or  appointed,  or  within  which  tlie  duties  of  his  office 
are  required  to  be  discharged;  6.  His  absence  from  the  state 
without  permission  of  the  legislature  beyond  the  period  al- 
lowed by  law;  7.  His  ceasing  to  discharge  the  duties  of  his 
office  for  the  period  of  three  consecutive  months,  except  when 
prevented  by  sickness,  or  when  absent  from  the  state  by  per- 
mission of  the  legislature;  8.  His  conviction  of  a  felony,  or  of 
any  offense  involving  a  violation  of  his  official  duties;  9.  His 
refusal  or  neglect  to  file  his  official  oath  or  bond  within  the 
time  prescribed;  10.  Tlie  decision  of  a  competent  tribunal 
declaring  void  his  election  or  appointment." 

"Sec.  4120.  A  county  officer  shall  in  no  case  absent  him- 
self from  the  state  for  a  period  of  more  than  sixty  days,  and 
for  no  period  without  the  consent  of  the  board  of  supervisors 
of  his  county." 

The  ten  events  mentioned  in  section  996  are  merely  condi- 
tions, upon  the  occurrence  of  any  one  of  which  the  legislature 
has  declared  the  office  shall  become  vacant,  not  as  a  penalty 
or  forfeiture,  but  simply  as  the  legal  effect  of  the  happening 
of  any  one  of  the  events  mentioned.  It  is  true  that  the  occur- 
rence of  some  of  these  events  is  conclusively  established 
against  the  incumbent  of  the  office  by  the  finding  or  judgment 
of  a  competent  tribunal,  namely,  his  insanity,  his  removal 
from  office,  his  conviction  of  a  felony,  and  the  invalidity  of 
his  election.  But  in  all  these  cases  he  has  his  day  in  court; 
and  section  997 of  the  Political  Code  requires  that  "the  body, 
judge,  or  officer  before  whom  the  proceedings  were  had  must 
give  notice  thereof  to  the  officer  empowered  to  fill  the  va- 
cancy." But  no  official  notice  to  the  appointing  power  of  the 
happening  of  any  of  tl)e  other  events  mentioned  in  section 
996  is  required;  and,  therefore,  upon  any  kind  of  satisfactory 
evidence  of  the  occurrence  of  any  one  of  them,  the  appointing 
officer  or  board  may  make  an  appointment,  though  the  in- 
cumbent of  ***  the  office  is  not  thereby  concluded  as  to  the 
fact  of  the  occurrence  of  such  event.  He  may  still  question 
and  contest  the  allegation  of  that  fact,  either  before  or  after 
the  installation  of  the  appointee,  before  such  installation,  if 
he  refuse  to  vacate  the  office,  in  an  action  by  the  people  to 
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oust  him;  or,  after  such  installation,  in  an  action  by  the  peo- 
ple on  his  relation  to  oust  the  appointee.  Thus  he  may  al- 
ways have  his  day  in  court  before  it  can  be  conclusively 
adjudged  against  him  that  the  oflBce  was  vacant  at  the  time 
4,he  appointment  was  made. 

The  absence  of  Shorb  from  the  state  as  alleged  and  admitted, 
ipso  facto,  effected  a  vacancy  of  the  oflSce  of  treasurer,  and  con- 
«equently  a  vacancy  of  the  office  of  each  of  his  deputies,  the 
appellants,  who  have  had  their  day  in  court,  and  have  ad- 
mitted all  the  facts  essential  to  plaintiff's  cause  of  action 
against  them.  Of  course,  Shorb  is  not  concluded  by  their 
admissions,  since  they  do  not  represent  him  in  this  action, 
and  he  is  not  a  party  to  it. 

I  think  the  foregoing  construction,  996  of  the  Political  Code, 
warranted  by  the  decision  of  Department  Two  of  this  court  in 
case  of  the  People  v.  Brite,  55  Cal.  79. 

2.  The  complaint  shows  that  the  official  bond  of  the  relator 
was  approved  by  only  four  of  the  six  judges  of  Los  Angeles 
county,  the  other  two  judges  haying  been  absent  from  the 
county  at  the  time;  and  for  this  reason  it  is  claimed  that  the 
general  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

By  section  69  of  the  County  Government  Act  the  bond  is 
required  to  be  approved  "by  the  judge  or  judges,  if  there  be 
more  than  one,  of  the  superior  court." 

The  judgment  ousting  the  defendants  does  not  rest  upon 
the  relator's  right  to  the  office  (Code  Civ.  Proc,  sees.  803  et 
€eq.),  and  therefore  they  were  not  interested  in  the  question 
as  to  whether  his  bond  had  been  properly  approved,  and  their 
general  demurrer  did  not  raise  that  question.  The  complaint 
being  good  as  against  them  their  demurrer  was  properly  over- 
ruled: Flynn  v.  Abbott,  16  Cal.  359.  It  is  therefore  unneces- 
sary to  "^^^  decide  whether  or  not  the  approval  of  relator's 
bond  was  sufficient. 

3.  What  is  said  under  the  first  head  sufficiently  answers 
appellant's  contention  that  the  absence  of  Shorb  from  the 
state  was  necessary  to  his  health,  and  that  its  continuance 
beyond  the  period  limited  by  law  was  inevitable  by  reason  of 
his  sickness. 

The  legislature  has  made  no  exception  to  or  qualification  of 
tlie  rule  that  the  continuous  absence  of  a  county  officer  from 
the  state  for  a  period  exceeding  sixty  days,  without  consent 
of  the  legislature  or  board  of  supervisors,  shall  absolutely 
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eflfect  a  vacancy  of  his  ofEce  which  may  be  filled  by  appoint- 
ment; and  courts  have  no  power  to  interpolate  any  exception 
or  qualification.  The  object  and  effect  of  the  rule  are  to  pro- 
tect the  interest  of  the  public,  and  it  is  not  perceived  that  it 
works  the  least  injustice  to  an  incumbent  of  an  ofiBce.  In 
effect  it  is  only  a  contingent  limitation  of  the  term  of  an  office, 
subject  to  whioh  the  office  is  voluntarily  taken  and  generally 
eagerly  sought. 

I  think  the  judgment  should  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reason  given  in  the  foregoing  opinion,  the  judgment 
appealed  from  is  affirmed. 

Garoutte,  J.,         Paterson,  J.,       Harrison,  J., 
McFarland,  J.,      De  Haven,  J.,      Beatty,  C.  J. 


OmOERS— Forfeiture  of  Title  to  Office. — This  question  is  treated  at 
length  in  the  monographic  note  to  Stale  v.  Allen,  83  Am.  Dec.  372.  As  to 
when  a  change  of  residence  of  an  oflBcer  will  cause  a  forfeiture  of  his  office^ 
see  StaU  v.  Craig,  132  lud.  54;  32  Am.  St.  Eep.  237,  and  note. 


Beown  V,  Campbell. 

[100  California,  635.] 

Judgments. — 1»  a  Nonresident  Is  Not  Personallt  Served  With  Pro- 
cess Within  the  State  and  does  not  appear  in  the  action,  no  valid  per- 
sonal judgment  can  be  entered  against  him,  unless  his  property  is  attached 
in  the  action,  and  the  effect  of  such  judgment  is  restricted  to  the  prop- 
erty so  attached. 

Attachment  of  Land  Which  Is  Subject  to  a  Trust  Deed  to  Securb 
the  Payment  of  Indebtedness  constitutes  a  lien  upon  funds  remain- 
ing in  the  hands  of  the  trustees  after  they  have  sold  the  land  and  fronv 
the  proceeds  of  the  sale  satisfied  such  indebtedness. 

Statute  of  Limitations  in  an  Action  to  Subject  Property  Fraudu- 
lentlv  Conveyed  to  the  payment  of  plaintiff's  judgment  does  not 
begin  to  run  at  the  date  of  such  conveyance,  but  only  on  the  recovery 
of  the  judgment,  because  until  it  was  obtained,  plaintiff  had  no  caus& 
of  action. 

Fraudulent  Conveyance. — The  Recovery  of  a  Judgment  in  Another 
State  does  not  make  the  plaintiff  a  judgment  creditor  within  this  state 
having  the  right  to  attack  a  conveyance  of  his  debtor  on  the  ground  that 
it  was  made  to  defraud  creditors. 

Fraudulent  Conveyance,  Who  May  Attack. — No  creditor  can  be  said 
to  be  delayed,  hindered,  or  defrauded  by  any  conveyance  until  sonift 
property,  out  of  which  he  has  a  specific  right  to  be  satisfied,  is  with, 
drawn  from  his  reach  by  a  fraudulent  conveyance.  This  specific  right 
does  not  exist  until  he  has  bound  the  property  by  a  judgment,  or  by  a 
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judgment  and  execution,  as  the  case  may  be,  and  has  shown  that  he  i» 
defrauded  by  the  conveyance  in  consequence  of  not  being  able  to  procure 
satisfaction  of  his  debt  in  due  course  of  law. 

Rbs  Judicata. — A  Judgment  Fkom  Which  a  Right  of  Appbal  Exists 
canuot  support  a  plea  of  res  judicata. 

Judgment  as  a  Ground  for  CoNiiNnANCE.— If  a  judgment  has  been  ren- 
dered in  an  action  which  cannot  be  pleaded  as  a  bar  because  the  right 
of  appeal  therefrom  still  exists,  and  a  second  action  is  brought  involving 
the  same  issues,  the  first  action  and  the  judgment  therein  constitute  a. 
good  ground  for  the  continuance  of  the  second  until  the  final  determiua- 
tion  of  the  former  action. 

James  A.  Waymire,  for  the  appellant,  and  William  T.  Bag-^ 
gett,  for  the  interveuor. 

T.  Z.  Blakeman,  for  the  respondent. 

H.  C.  Campbell,  for  the  defendants  Campbell  and  Kent. 

*'•  De  Haven,  J.  This  action  was  originally  brought  bjr 
the  plaintiff  against  the  defendants,  Campbell  and  Kent,  to- 
recover  the  sum  of  two  thousand  five  hundred  and  forty-nine 
dollars  and  fifty  cents,  surplus  in  their  hands,  arising  upon 
the  sale  of  certain  real  property  conveyed  to  them  in  trust 
to  secure  an  indebtedness  of  plaintiff  to  the  Sau  Francisco- 
Savings  Union.  These  defendants  answered  admitting  that 
after  the  payment  of  plaintiff's  indebtedness  secured  by  the 
trust  deed  there  remained  in  their  hands  the  sum  demanded 
by  plaintiff;  but  they  also  alleged  tliat  one  Priest  claimed  to 
be  entitled  to  recover  such  surplus,  and  they  asked  for  an 
order  requiring  him  to  be  brought  into  court  as  a  party  to 
the  action,  and  that  they  be  permitted  to  pay  the  fund  in 
controversy  into  court,  to  be  disposed  of  by  the  judgment  in 
the  action.  This  order  was  made,  and  thereafter  Priest  filed 
an  answer,  and  also  a  cross-complaint,  in  which  he  alleged  in 
substance,  that,  prior  to  the  sale  of  the  real  property  by  tiie 
defendants,  Campbell  and  Kent,  under  the  deed  of  trust,  he  had 
levied  an  attachment  upon  such  property  in  an  action  brought 
by  him  against  one  Joseph  Brown  in  one  of  the  superior 
courts  of  this  state  to  enforce  a  personal  demand,  and  in  that 
action  he  recovered  a  judgment  on  April  5,  1887,  for  a  sum 
exceeding  eight  thousand  dollars;  and  that  he  again  attached 
the  same  property  prior  to  the  sale  under  the  trust  deed  in 
another  action  brought  by  him  in  this  state  against  Joseph 
Brown,  and  in  which  latter  action  he  recovered  a  judg- 
ment against  Brown  on  January  8,  1888,  for  the  sum  of  nine 
thousand  three  hundred  *■***  and  fifty-three  dollars  and  fifty 


316  Bbown  v.  Campbell,  [Cal. 

cents.  The  cross-complaint  further  alleges  "  that  both  of  said 
judgments  are  for  one  and  the  same  cause  of  action,  and  both 
were  recovered  against  the  said  Joseph  Brown  (who  was  not 
a  resident  of  the  state  of  California)  upon  constructive  service 
of  summons."  Priest  further  alleged  in  his  cross-complaint 
that  the  land  sold  under  the  trust  deed  was  the  property  of 
his  said  debtor,  Joseph  Brown,  and  was  conveyed  by  him 
to  the  plaintiff  on  October  3,  1883,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of  such  debtor. 

The  Anglo-Californian  Bank  was  also  permitted  to  in- 
tervene, and  claims  a  right  to  a  portion  of  the  fund  in  con- 
troversy by  virtue  of  a  mortgage  executed  by  the  plaintiff 
eubsequent  to  the  date  of  the  deed  of  trust  above  referred  to. 

The  plaintiflf  and  the  intervenor  demurred  to  the  cross- 
complaint  of  the  defendant.  Priest,  upon  the  ground,  among 
others,  that  the  cause  of  action  therein  stated  is  barred  by 
■certain  sections  of  the  Code  of  Civil  Procedure  prescribing 
the  limitation  for  actions,  and,  the  demurrer  being  overruled, 
they  filed  an  answer  to  the  cross-complaint. 

This  action  was  tried  by  the  court  without  a  jury,  and, 
upon  the  Endings  made,  judgment  was  rendered  in  favor 
of  the  defendant,  Priest,  in  accordance  with  the  prayer  of 
his  cross-complaint.  The  plaintiflf  and  the  Anglo-Californian 
Bank,  intervenor,  have  appealed. 

The  questions  arising  on  this  appeal  are:  1.  Did  the  de- 
fendant. Priest,  secure  a  lien  upon  the  fund  in  controversy  by 
reason  of  the  attachment  proceedings  in  either  of  his  actions 
against  Joseph  Brown?  2.  Is  the  cause  of  action  stated  in 
the  cross-complaint  barred  by  the  statute  of  limitations? 
5.  Is  the  right  of  Priest  to  the  relief  given  him  by  the  judg- 
ment appealed  from  barred  by  a  judgment  in  a  former  action 
brought  by  him  against  the  plaintiflf  and  the  other  defend- 
ants, and  which  involved  substantially  the  same  matters  em- 
braced ***  in  the  cross-complaint  in  this  action?  and  lastly, 
Are  the  findings  of  the  court  justified  by  the  evidence? 

In  an  action  against  a  nonresident  for  the  recovery  of 
money,  when  there  has  been  no  personal  service  of  process  on 
the  defendant  within  the  state  in  which  the  action  is  pending, 
and  no  appearance  therein  by  the  defendant,  no  judgment 
can  be  given  other  tlian  one  in  the  nature  of,  or  having  the 
nature  of,  a  judgment  in  rem  against  such  property  of  the  non- 
resident as  may  have  been  specifically  attached  in  such  ac- 
tion: Anderson  v.  Goff,  72  Cal.  65;  1  Am.  St.  Rep.  34;  Blanc 
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▼.  Paymaster  Mining  Co.,  95  Cal.  524;  29  Am.  St.  Rep.  149; 
Pennoyer  v.  Neff,  95  U.  S.  741;  Cooper  v.  Reynolds,  10  Wall, 
308.  In  this  latter  case,  in  discussing  the  effect  of  a  judg- 
ment in  an  action  brought  to  establish  a  personal  demand 
against  a  nonresident  only  constructively  served  with  process, 
and  in  which  an  attachment  is  levied  upon  the  property  of 
the  defendant,  Mr.  Justice  Miller,  speaking  for  the  supreme 
court  of  the  United  States,  said:  "If  the  defendant  appears, 
the  cause  becomes  mainly  a  suit  in  personam,  with  the  added 
incident  that  the  property  attached  remains  liable  under  the 
control  of  the  court  to  answer  to  any  demand  which  may  be 
established  against  the  defendant  by  the  final  judgment  of 
the  court;  but  if  there  is  no  appearance  of  the  defendant,  and 
no  service  of  process  upon  him,  the  case  becomes  in  its  essen- 
tial nature  a  preceeding  in  rem,  the  only  effect  of  which  is  to 
subject  the  property  attached  to  the  payment  of  the  demand 
which  the  court  may  find  to  be  due  to  the  plaintiff.  .... 
No  general  execution  can  be  issued  for  any  balance  unpaid 
after  the  attached  property  is  exhausted.  No  suit  can  be 
maintained  on  such  a  judgment  in  the  same  court,  or  in  any 
other,  nor  can  it  be  used  as  evidence  in  any  other  proceeding 
not  affecting  the  attached  property,  nor  could  the  costs  in 
that  proceeding  be  collected  of  defendant  out  of  any  other 
property  than  that  attached  in  the  suit." 

®^*  Such  being  the  well-established  rule  of  law,  it  follows 
that  inasmuch  as  Joseph  Brown  was  a  nonresident,  and  not 
personally  served  with  process  within  this  state  in  either  of 
the  actions  of  Priest  v.  Brown,  the  question  whether  there  was 
made  in  either  of  those  actions  any  valid  attachment  upon 
the  property  involved  here  is  a  material  one;  for  unless  such 
attachment  was  made,  the  defendant,  Priest,  is  not  entitled  to 
subject  the  fund  in  controversy  here  to  the  payment  of  either 
of  the  judgments  obtained  by  him  againt  Joseph  Brown. 

It  is  argued  by  the  appellant  that  the  attachment  in  nei- 
ther of  the  actions  of  Priest  v.  Brown  binds  the  surplus  which 
afterwards  came  into  existence  by  the  sale  of  the  real  prop- 
erty upon  which  the  attachments  were  previously  levied. 
This  contention,  although  a  plausible  one  upon  its  first  state- 
ment, is,  in  our  opinion,  not  sound.  The  attachment,  at  least  in 
the  second  action  of  Priest  v.  Brown,  was  levied  upon  the  en- 
tire interest  of  the  judgment  debtor  in  the  land  described  it> 
the  trust  deed.  If,  as  the  court  below  found,  that  land  was 
originally  conveyed  to  the  plaintiff  by  the  judgment  debtor 
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for  the  purpose  of  defrauding  the  creditors  of  the  latter, 
aud  the  trust  deed  was  accepted  by  the  San  Francisco  Sav- 
ings Union  without  notice  of  this  fact,  then  the  interest  re- 
maining in  the  judgment  debtor,  subject  to  attachment  and 
■execution  by  his  defrauded  ereditors,  was  the  entire  interest 
reserved  to  the  fraudulent  grantee  by  the  terms  of  the  trust 
■deed,  viz.,  the  right  to  a  reconveyance  upon  payment  of  the 
indebtedness  secured  by  the  deed;  and  in  case  of  default  in 
its  payment,  and  a  sale  of  the  land  in  accordance  with  the 
terms  of  the  trust  deed,  a  right  to  the  surplus  which  might 
xjome  from  the  proceeds  of  the  sale  after  satisfaction  of  the 
debt  secured.  This  right  so  reserved  constituted  an  equitable 
interest  in  the  land,  and  it  was  this  equitable  interest  which 
■was  attached  by  the  defendant  Priest,  and,  when  the  land  was 
subsequently  sold  under  the  trust  deed,  the'  attachment  im- 
mediately fastened  upon  the  surplus  moneys  realized  by  the 
€ale.  The  right  to  recover  these  moneys,  in  **'  the  event  of 
a  sale  of  the  land  by  the  trustees,  was  a  part  of  the  thing  at- 
tached in  levying  upon  the  entire  equitable  interest  reserved 
to  the  fraudulent  grantee  by  the  trust  deed. 

A  conveyance  by  the  plaintiff  of  all  his  interest  in  the  land 
■attached  prior  to  its  sale  under  the  trust  deed  would  have 
vested  in  his  grantee,  without  notice  of  the  rights  of  the  cred- 
itors of  Joseph  Brown,  the  equitable  right  to  such  surplus 
{Eddy  V.  Smith,  13  Wend.  488);  and  the  same  right  would 
have  passed  to  a  purchaser  under  an  execution  sale  of  plain- 
tiff's interest  in  the  land  {Coats  v.  Stewart,  19  Johns.  298); 
and  if  the  right  to  recover  such  surplus  would  follow  a  con- 
veyance of  the  land  out  of  which  the  surplus  arises,  and  pass 
under  an  execution  sale  of  the  land  itself,  it  would  seem  clear 
that  such  right  would  also  be  subject  to  the  lien  of  an  attach- 
ment levied  upon  the  land,  or  levied  upon  such  an  interest 
therein,  as  entitles  the  owner  to  demand  and  recover  such 
surplus  from  the  person  in  whom  the  legal  title  may  have 
been  vested  in  trust  for  purposes  of  security  and  sale. 

"An  equity  of  redemption  in  real  estate  is  subject  to  the 
lien  of  a  judgment.  If  before  the  sale  under  a  decree  of  fore- 
closure the  judgment  is  docketed  against  the  defendant,  it 
would  be  a  lien  on  the  surplus  proceeds  arising  from  the  sale": 
2  Freeman  on  Judgments,  2d  ed.,  sec.  349.  And  we  think  it 
equally  true  that  if  before  the  sale  of  the  equity  of  redemp- 
tion, either  under  a  decree  of  foreclosure  or  under  a  power,  a 
valid  attachment  is  levied    upon   the  equity  of  redemption, 
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euch  attachment  is  a  lien  upon  the  surplus  proceeds,  and  they 
would  be  subject  to  be  applied  upon  execution  to  the  satisfac- 
tion of  a  judgment  in  favor  of  tiie  attaching  creditor  in  the 
action  in  which  the  attachment  is  issued.  If  it  were  other- 
wise, the  lien  of  an  attachmetit  upon  such  equity  of  redemp- 
tion could  be  defeated  by  a  sale  of  the  property  out  of  which 
the  equity  arises,  thus  destroying  the  whole  object  of  the 
attachment,  and  rendering  it  entirely  barren  of  any  beneficial 
results  to  the  plaintiff  procuring  the  issuance  of  the  writ. 
Our  ®**  conclusion  upon  tliis  point  is  that  the  defendant, 
Priest,  by  virtue  of  the  attachment  proceedings  in  Priest  v. 
Brown,  acquired  the  right  to  subject  the  surplus  proceeds 
arising  from  the  sale  of  the  land  attached  to  tlie  satisfaction 
of  the  judgment  obtained  by  him  in  that  action.  The  attach- 
ment of  the  judgment  debtor's  interest  in  the  land  then 
standing  in  the  names  of  his  grantee  and  the  trustees  named 
in  the  trust  deed,  was  in  legal  effect  an  attachment  of  the 
surplus  moneys  arising  from  the  subsequent  sale. 

2.  The  cause  of  action  stated  in  the  cross-complaint  is  not 
barred  by  either  section  343  or  subdivision  4  of  section  338  of 
the  Code  of  Civil  Procedure.  The  defendant's  cause  of  action 
to  subject  the  fund  in  controversy,  or  the  property  from  which 
it  was  derived,  to  the  payment  of  the  indebtedness  due  to  him 
from  Joseph  Brown,  did  not  accrue  at  the  date  of  the  alleged 
fraudulent  conveyance,  but  only  when  he  obtained  a  judgment 
against  his  debtor  upon  which  an  execution  would  issue  in 
this  state.  The  general  rule  as  to  the  time  when  a  creditor 
acquires  the  right  to  maintain  an  action  to  set  aside  a  fraud- 
ulent conveyance  made  by  his  debtor,  is  thus  stated  at  page 
522,  second  edition,  of  Bump  on  Fraudulent  Conveyances: 
"  No  creditor  can  be  said  to  be  delayed,  hindered,  or  defrauded 
by  any  conveyance,  until  some  property  out  of  which  he  has 
a  specific  right  to  be  satisfied  is  withdrawn  from  his  reach  by 
a  fraudulent  conveyance.  Such  specific  right  does  not  exist 
until  he  has  bound  the  property  by  judgment,  or  by  judgment 
and  execution,  as  the  case  may  be,  and  has  shown  that  he  is 
defrauded  by  the  conveyance  in  consequence  of  not  being 
able  to  procure  satisfaction  of  his  debt  in  a  due  course  of  law. 
Then,  and  then  only,  he  acquires  a  specific  right  to  be  satis- 
fied out  of  the  property  conveyed,  and  shows  that  he  is  a 
creditor,  and  is  delayed,  hindered,  and  defrauded  by  the  con- 
veyance." In  accordance  with  this  rule,  it  has  been  held  in 
this  state  tliat  the  statute  of  limitations  docs  not  begin  to  run 


820  Brown  v.  Campbell,  [CaL 

against  such  an  action  by  a  creditor  until  he  has  •*'  obtained 
Buch  a  judgment  against  his  debtor,  because  until  then  he  ha» 
no  right  of  action:  Forde  v.  Exempt  Fire  Ins.  Co.,  50  Cal.  302j 
Ohm  V.  Superior  Court,  85  Cal.  545;  20  Am.  St.  Rep.  245. 

Nor  would  the  cause  of  action  then  accrue  if  the  creditor 
had  not  discovered  the  facts  constituting  the  fraud  upon  hia 
rights:  Gates  v.  Andrews,  37  N.  Y.  657;  97  Am.  Dec.  764.  In 
construing  a  statute  of  the  state  of  New  York  similar  to  subdi- 
vision 4  of  section  338  of  the  Code  of  Civil  Procedure  as  applied 
to  an  action  by  a  creditor  to  set  aside  a  fraudulent  convey 
ance  of  his  debtor,  the  court  of  appeals  of  that  state  in  th© 
case  last  cited  say:  "It  is  urged  by  the  counsel  for  the  respond- 
ents that  the  construction  of  the  above  clause  is  that  the 
action  shall  be  deemed  as  accruing  upon  the  discovery  of  the 
fraud  by  the  party  aggrieved  thereby,  whether  his  right  of 
action  is  then  perfect  or  not.  I  think  this  construction  erro- 
neous. The  provision  is  not  that  the  cause  shall  be  deemed 
to  accrue  upon  such  discovery,  but  to  prevent  the  running  of 
the  statute  it  shall  not  be  deemed  to  have  accrued  before 
such  discovery;  thereby  providing  for  a  class  of  cases  where 
the  right  of  action  was  perfect,  but  became  barred  by  the 
statute  before  the  discovery  of  the  facts  upon  which  such 
right  depended." 

The  earliest  of  the  judgments  referred  to  in  the  cross- 
complaint,  and  sought  to  be  enforced  against  the  fund  in 
controversy  here,  was  not  obtained  until  April,  1887,  and  the 
cross-complaint  in  this  action  was  filed  in  February,  1889, 
less  than  two  years  thereafter.  It  is  true  that  both  judg- 
ments mentioned  in  the  cross-complaint  are  based  upon  a 
judgment  obtained  in  Texas  by  the  defendant  against  plain- 
tiff's grantor  in  the  year  1884,  but  the  existence  of  this  Texas 
judgment  in  favor  of  defendant  did  not  make  the  defendant. 
Priest,  a  judgment  creditor  in  this  state  within  the  meaning 
of  the  rule  which  permits  only  judgment  creditors  to  attack 
a  conveyance  made  by  the  judgment  debtor  to  defraud  hi» 
creditors,  ^he  Texas  judgment  created  an  obligation  in 
favor  of  the  defendant  and  against  plaintiff's  grantor,  *** 
Joseph  Brown,  but  it  was  an  obligation  which  could  not  be 
enforced  in  this  state  without  suit;  and  until  defendant  re- 
covered his  judgment  upon  it  here,  he  occupied  only  the  posi- 
tion of  a  creditor  at  large,  without  any  right  to  subject  any 
specific  property  of  his  debtor  within  this  state  to  the  satis- 
faction of  the  obligation  created  by  such  foreign  judgiueut: 
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Buchanan  v.  Marsh,  17  Iowa,  494;  Crim  v.  Walkery  79  Mo. 
335;  Claflin  v.  McDermott,  12  Fed.  Rep.  375;  Tarbell  v.  Griggs^ 
3  Paige,  207;  23  Am.  Dec.  790. 

3.  The  plaintiff  and  the  intervener  also  pleaded  in  bar  of 
the  right  of  the  defendant.  Priest,  to  the  relief  demanded  ia 
the  cross-complaint,  a  judgment  of  the  superior  court  of  the 
city  and  county  of  San  Francisco,  entered  on  November  24, 
1888,  in  the  action  of  Priest  v.  Brown,  and  the  said  defendant 
also  pleaded  the  pendency  of  the  same  action  in  abatement  of 
this.  In  that  action  the  defendant.  Priest,  was  plaintiff,  and 
the  other  parties  hereto  were  defendants,  and  it  involved  sub- 
stantially the  same  matters  alleged  in  the  cross-complaint, 
and  it  was  therein  adjudged  that  the  conveyance  made  by 
Joseph  Brown  to  the  plaintiff  in  October,  1883,  was  not  made 
with  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the 
former.  That  judgment  was  not  a  bar  to  the  matters  alleged 
in  the  defendant's  answer  as  a  defense,  nor  to  the  same  mat- 
ters set  out  in  the  cross-complaint,  and  upon  which  he  de- 
manded the  relief  given  him  by  the  court  below.  It  had 
not  become  final  when  the  cross-complaint  was  filed,  nor  yet 
when  the  action  was  tried,  and  the  doctrine  of  res  adjudi- 
cata  only  applies  to  final  judgments.  The  time  to  appeal 
from  the  judgment  of  November  24,  1888,  had  not  expired 
when  the  cross-complaint  was  filed,  and,  although  no  appeal 
had  been  taken  therefrom,  the  action  was  still  pending  within 
the  legal  meaning  of  that  term  (Code  Civ.  Proc,  sec.  1049),  and 
the  judgment  was  not  a  bar  to  a  retrial  of  tiie  matters  alleged 
in  the  cross-complaint,  under  the  rule  announced  by  this  court 
in  Harris  v.  Barnhart^  **''  97  Cal.  546;  Naftzger  v.  Gregg,  99 
Cal.  83;  37  Am.  St.  Rep.  23;  Estate  of  Blythe,  99  Cal.  472. 

But  while  the  judgment  in  Priest  v.  Brown  was  not  for  the 
reason  stated  a  bar  to  the  cause  of  action  alleged  in  the  cross- 
complaint,  still  the  pendency  of  that  action  would  have  been 
good  ground  for  the  continuance  of  this  until  the  final  deter- 
mination of  the  former  action,  or  would  have  been  a  sufficient 
basis  for  an  order  dismissing  the  present  action  upon  motion 
of  the  plaintiff,  notwithstanding  the  affirmative  relief  de- 
manded by  the  defendant,  Priest,  in  his  cross-complaint,  and 
the  refusal  of  the  court  to  have  granted  either  of  such  motions 
would,  perhaps,  have  been  erroneous;  but  no  such  motion  was 
made  by  the  plaintiff,  and  the  trial  proceeded  without  objec- 
tion, the  plaintiff  still  insisting  upon  the  judgment  in  Priest 
V.  Brown  as  an  estoppel,  and  as  ground  for  a  judgment  in  his 
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favor.  Under  those  circumstances  we  cannot  say  that  the 
court  erred  in  proceeding  to  the  trial,  although  it  might  well 
have  continued  the  case  of  its  own  motion  until  the  final  de- 
termination of  the  former  action. 

4.  It  is  claimed  tliat  the  findings  are  not  sustained  by  the 
evidence.  We  think,  however,  the  case  fulls  within  the  rule 
which  does  not  permit  us  to  disturb  the  findings  of  the  trial 
court  when  there  is  a  substantial  conflict  in  the  evidence 
relating  thereto. 

We  do  not  deem  it  necessary  to  particularly  discuss  some 
of  the  minor  points  made  in  the  brief  of  the  attorney  for  the 
appellant.  We  have  considered  them  all,  and  find  no  error 
which  would  justify  us  in  reversing  the  judgment  and  order 
appealed  from. 

Judgment  and  order  affirmed. 

Fitzgerald,  J.,  McFarland,  J.,  Harrison,  J.,  and  Qa- 
EOUTTE,  J.,  concurred. 

Rehearing  denied.  

Fraudulent  Conveyances. — Transfers  of  Property  Not  Subject  to 
Execution  cannot  be  fraudulent  as  to  creditors:  Elliot  v.  Hall,  2  Idaho,  1142; 
35  Am.  St.  Rep.  285,  and  note  with  the  cases  collected. 

Res  Judicata — Right  of  Appeal. — While  the  party  against  whom  a 
judgment  has  been  entered  retains  the  right  to  appeal  therefrom,  it  can- 
not be  admitted  in  evidence  against  him  as  a  bar,  under  a  statute  declaring 
that  an  action  shall  be  deemed  pending  from  the  time  of  commencement  un- 
til its  final  determination  on  appeal,  or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied:  Naftzger  v.  Gregg,  99  Cal.  83;  .37 
Am.  St.  Rep.  23,  and  extended  note,  in  which  the  doctrine  announced  in  the 
California  cases  is  denounced  as  unsound  in  principle,  and  not  supported  by 
authority. 

Judgment  Liens— When  Do  Not  Attach  to  Land  Fraudulently  Con- 
VKYED. — When  a  debtor  conveys  his  property  in  fraud  of  creditors,  before 
the  rendition  of  judgment  against  him  by  conveyance  valid  between  the  par- 
ties to  it,  such  judgment  does  not  create  a  lien  on  such  property  by  operation 
of  law:  Davidson  v.  Burke,  143  111.  139;  36  Am.  St.  Rep.  367,  and  note  with 
the  cases  collected.  See  also  Blanc  v.  Paymaster  Min.  Co.,  95  Cal.  524;  29 
Am.  St.  Rep,  149. 

Judgments  In  Personam  Against  Nonresidents. — Jurisdiction  to  ren- 
der a  personal  judgment  cannot  be  obtained  against  a  defendant  who  does 
not  reside  and  is  not  within  the  state  and  against  whom  process  is  not  served 
except  by  the  publication  thereof:  Renier  v.  Hurlbut,  81  Wis.  24;  29  Am.  St. 
Kep.  850,  and  note;  Hardy  v.  Beaty,  84  Tex.  562;  31  Am.  St.  Rep.  80,  and 
note. 

Limitations  of  Actions — Fraudulent  Conveyances. — The  statute  of 
limitations  does  not  bar  an  action  by  the  creditor  until  three  years  after  the 
judgment  establishing  hia  claim:  Ohm  v.  Superior  Court,  85  CaL  545;  20  Am. 
St.  Rk:p.  245. 
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[lOO  Caufobnia,  661] 
FoBQBRT.— It  in  not  indispensable  to  constitute  the  crime  of  forgery  that  the 

writing,  if  genuine,  be  sufficient  to  form  the  basis  of  a  legal  liability. 
foBGEBT. — A  Contract  Against  Public  Policy  and  therefore  illegal  and 

void,  may  nevertheless  be  the  subject  of  forgery. 

W.  E.  Cox,  W,  T,  Williama,  and  Edgerton  and  Adams,  for 
the  appellant. 

Attorney  General  W.  H.  H.  Hart,  for  the  respondent. 

•®*  Garoutte,  J.  This  case  was  decided  in  Department, 
but  a  rehearing  having  been  ordered,  it  is  now  before  the  court 
in  Bank.  The  appellant  was  convicted  of  the  crime  of  forgery, 
and  prosecutes  this  appeal  from  the  judgment  and  order  de- 
nying his  motion  for  a  new  trial.  It  is  insisted  that  the  facts 
charged  in  the  information  do  not  constitute  the  offense  of 
forgery,  and  that  is  the  only  matter  relied  upon  for  a  reversal 
of  the  judgment  which  demands  our  attention. 

We  will  not  enter  into  a  detailed  analysis  of  the  various 
parts  of  the  writing  which  is  the  subject  of  the  forgery  here 
<;harged,  but  will  view  it  from  the  standpoint  of  appellant's 
claims,  and  for  the  purposes  of  this  investigation  will  concede 
the  writing  to  be  an  assignment  or  sale  of  the  unearned  salary 
of  a  public  school  teacher  for  the  next  ensuing  month,  together 
with  an  order  upon  the  city  auditor  of  Los  Angeles  for  the 
warrant  representing  such  salary.  That  being  the  fact,  it  is 
further  claimed  that  Helen  Henry,  the  purported  author  of 
the  writing,  being  a  public  school  teacher,  is  a  public  officer, 
and  that  the  sale  or  assignment  of  an  unearned  salary  by  a 
public  officer  is  void,  being  against  public  policy;  and  the 
writing  being  void  it  cannot  be  the  basis  of  a  charge  of  forg- 
ery. The  information  charged,  that  this  writing  was  forged 
and  passed  by  the  defendant  with  intent  to  defraud  one  J.  W. 
Jackson,  the  evidence  disclosing  that  the  writing  was  assigned 
tp  Jackson  for  a  valuable  consideration,  and  that  subsequently 
the  warrant  was  delivered  to  him  by  the  auditor,  and  the 
money  paid  thereon  by  the  treasurer. 

Section  470  of  the  Penal  Code  provides  that  "every  person 
who,  with  intent  to  defraud  another,  falsely  makes,  alters, 
forges,  or  counterfeits  any  charter  [then  follows  a  list  by  name 
of  almost  every  conceivable  kind  and  character  of  writing]  is 
guilty  of  forgery."     Upon  a  strict  construction  it  might  in 
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good  reason  be  held  that  the  foregoing  definition  of  forgery 
curtails  the  elements  ***  necessary  to  be  present  in  order  ta 
constitute  the  offense,  as  contradistinguished  from  forgery 
recognized  by  various  writers  upon  criminal  law.  Under  our 
statute  we  hold  burglary  to  be  an  entry  into  a  building  with 
intent  to  commit  larceny,  and  upon  the  same  lines  it  might 
be  held  that  forging  any  writing  named  in  this  section,  with 
intent  to  defraud  another,  is  forgery,  and  indeed  it  is  appar- 
ent that  the  character  of  the  writing  is  quite  insignificant 
when  placed  in  the  balances  opposite  the  other  element — the 
intent  to  defraud.  But  we  will  take  broader  ground,  and 
concede  the  essential  ingredients  of  tlie  crime  of  forgery  to  be: 
1.  A  false  making  of  some  instrument;  2.  A  fraudulent  intent  j 
3.  If  genuine,  the  writing  might  injure  another.  The  third 
element  stated  is  expressly  recognized  by  this  court  to  be  the 
true  test  as  to  the  nature  of  the  writing:  People  v.  Frank,  28 
Cal.  514;  People  v.  Tomlinson,  35  Cal.  506;  Ex  parte  Finley,  66- 
Cal.  263.  There  is  some  general  language  in  the  Tomlinson 
case,  taken  very  probably  from  People  v.  Shall,  9  Cow.  784,  to 
the  effect  that  the  writing,  if  genuine,  must  be  sufficient  to 
form  the  basis  of  a  legal  liability;  but  such  is  not  the  true 
test,  in  our  opinion.  The  requirements  of  the  statute  demand 
no  such  construction,  and  its  adoption  would  result  in  the 
escape  from  justice  of  many  criminals. 

Appellant's  counsel  has  cited  many  cases  to  the  effect  that 
a  contract  against  public  policy  is  illegal  and  void,  and  has 
no  standing  in  courts.  He  has  also  cited  cases  to  the  effect 
that  a  void  contract  cannot  be  the  subject  of  forgery.  But  he 
has  cited  no  case  to  the  effect  that  a  contract  against  public 
policy  is  not  the  subject  of  forgery,  and  after  diligent  exami- 
nation of  authorities  we  have  failed  to  find  a  case  to  that 
point,  and  this  court  is  not  willing  to  be  the  first  judicial 
body  to  declare  such  a  doctrine.  It  would  serve  no  useful 
purpose  to  review  in  detail  the  cases  cited  by  counsel  holding 
that  void  contracts  are  not  the  subject  of  forgery.  Many  of 
them  are  cases  of  nudum  pactum,  and  others  follow  the  very 
extreme  doctrine  laid  down  in  People  v.  Shall,  9  **''  Cow. 
784,  where  the  learned  judge  said:  "I  agree  that  a  man  igno- 
rant of  the  technical  requirements  of  a  special  agreement  might 
be  imposed  upon  by  the  paper  in  question.  Tliis  remark  prob- 
ably embraces  a  majority  of  the  community  in  which  we  live, 
and  most  likely  the  very  parties  named  in  the  false  instru- 
ment.    In  this  view,  no  doubt,  the  deed  of  which  the  defend- 
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ant  stands  convicted  involves  all  the  moral  guilt  of  forgery. 
He  believed  that  he  had  succeeded  in  fabricating  what  pur- 
ported to  be  a  valid  promissory  note.  But  legal  forgery  can- 
not be  made  out  without  imputing  a  possible  or  even  actual 
ignorance  of  the  law  to  the  person  intended  to  be  defrauded. 
However  dark  may  be  the  moral  hue  of  a  transaction,  courts 
of  justice  can  only  act  upon  Jegal  crime — upon  criminal 
breaches  of  professional  obligation."  It  is  sufficient  to  say 
that  this  language  carries  the  principle  to  limits  which  we 
cannot  follow. 

The  more  liberal  doctrine,  and  the  doctrine  which  in  the 
interests  of  good  government  should  be  sustained,  is  declared 
in  People  v.  Kruvimer,  4  Parker's  Criminal  Reports,  219, 
where  the  court  says:  "  We  are  never  called  upon  to  determine 
whether  in  legal  construction  the  false  instrument  or  writing 
is  an  instrument  of  a  particular  name  or  character.  It  is  a 
matter  of  perfect  indifference  whether  it  possesses  or  not  the 
legal  requisites  of  a  bill  of  exchange,  or  an  order  for  the  pay- 
ment of  money,  or  the  delivery  of  property.  The  question  is 
whether  upon  its  face  it  will  have  the  effect  to  defraud  those 
who  may  act  upon  it  as  genuine,  or  the  person  in  whose  name 
it  is  forged.  It  is  not  essential  that  the  person  in  whose 
name  it  purports  to  be  made  should  have  the  legal  capacity 
to  make  it,  nor  that  the  person  to  whom  it  is  directed  should 
be  bound  to  act  upon  it,  if  genuine,  or  have  a  remedy  over." 

There  is  no  question  but  that  a  writing  which  is  a  nudum 
pactum  is  not  the  subject  of  forgery,  but  a  contract  which  a 
court  will  not  enforce,  or  even  recognize,  because  it  is  against 
the  policy  of  the  law,  cannot  be  termed  a  nudum  pactum.  A 
forged  contract,  even  though  it  covers  **®  a  subject  matter 
which  makes  it  void,  as  against  public  policy,  upon  its  face 
may  present  such  an  appearance  that,  if  genuine,  it  might 
injure  another,  and  such  a  one  satisfies  the  test  which  we 
have  laid  down.  The  contract  may  be  such  that  there  would 
not  only  be  a  possibility  of  its  injuring  another,  but  a  very 
strong  probability  of  such  injury,  for  there  are  many  con- 
tracts against  public  policy,  which  upon  their  face  present  a 
most  innocent  and  most  inviting  appearance.  Even  though 
a  contract  presented  to  a  court  of  justice  would  be  declared 
void  as  against  public  policy,  still  it  may  have  a  pecuniary 
^alue  to  its  owner..  It  could  have  such  a  value  as  that  the 
theft  of  it  would  be  the  subject  of  larceny,  and  it  would  be 
jtnomalous  to  hold  an  instrument  the  subject  of  larceny,  and 
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yet  its  counterfeit  not  of  sufficient  value  to  form  the  basis  of 
a  charge  of  forgery.  If  the  stealing  of  the  genuine  instru- 
ment would  be  larceny,  surely  the  false  making  of  such  arv 
instrument  would  be  forgery. 

To  declare  the  law  to  be  that  all  contracts  which  are  not 
enforceable,  because  against  the  policy  of  the  law,  are  not  th» 
subject  of  forgery,  would  be  offering  a  carte  blanche  to  the  profes- 
sional forger  of  which  he  would  not  be  slow  to  take  advantage,. 
and  hereafter  he  would  confine  himself  to  the  manufacture 
of  spurious  paper  in  the  nature  of  contracts  against  public 
policy;  for  he  would  thereby  be  enabled  to  make  a  very  re- 
spectable living — respectable  as  to  the  size  of  his  income, 
and  respectable  in  that  such  acts  would  be  no  crime. 

Contracts  against  public  policy  cover  a  multitude  of  sub- 
jects, and  in  many  cases  the  determination  of  their  character 
in  this  regard  calls  for  the  exercise  of  the  nicest  discrimina- 
tion from  the  most  learned  judges.  From  the  face  of  the 
contract  itself  courts  will  disagree  as  to  its  validity  or  inva- 
lidity. All  things  which  are  opposed  to  moral  precepts  may 
be  said  to  be  against  public  policy,  and  thus  we  have  a  great 
and  uncertain  field  opened  up  before  us.  Contracts  pertain- 
ing to  restraint  of  trade  and  competition  in  business  have 
been  entered  into  by  parties  in  the  utmost  good  faith,  and 
•®®  upon  considerations  of  the  gravest  character;  and  still 
those  contracts  subsequently  have  been  declared  to  be  invalid 
as  against  public  policy.  It  cannot  be  contended  for  a- 
moment  that  such  contracts  could  not  be  forged.  Suppose  a 
contract  contained  a  covenant  upon  the  part  of  a  competing 
dealer  that  he  would  not  again  engage  in  business  within  the 
state  of  California;  thus  we  have  a  covenant  clearly  void 
under  our  code  as  being  in  restraint  of  trade,  yet  we  think 
such  a  contract  is  the  subject  of  forgery.  Certainly  that 
character  of  instrument  might  be  well  calculated  to  defraud 
the  tradesman  still  remaining  in  business.  He  might  be 
willing  to  pay  large  sums  of  money  for  that  agreement,  well 
knowing  at  the  time  that  he  could  not  enforce  it  in  law,  but 
knowing  his  man  and  believing  the  covenants  would  be  con- 
Bidered  binding  by  the  party  making  them,  and  that  no 
attempt  would  ever  be  made  to  evade  tiiem.  Such  an  agree- 
ment is  of  full  value  until  denied.  It  answers  every  purpose 
of  its  creation  until  that  time,  and  perchance  it  may  never 
be  denied. 

The  foregoing  principle  is  fully  illustrated  in  CommonwealtK 
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V.  Pease,  16  Mass.  91.  The  defendant  was  charged  with  theft 
bote,  defined  by  Blackstone  as  where  a  party  robbed  not  only 
knows  the  felon,  but  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute.  The  offense  is 
here  recognized  as  compounding  a  felony.  The  question  in 
that  case  was:  Would  a  promissory  note  of  the  defendant 
satisfy  the  term  "other  amends?"  Parker,  chief  justice, 
said:  "It  is  argued  that  it  will  not,  because  such  a  note  will 
be  void  in  law,  and  in  fact  nothing  may  ever  be  received,  but 
there  seems  to  be  no  reason  for  this  nice  and  critical  construc- 
tion of  the  words.  The  note,  although  voidable,  is  in  fact  of 
value  to  the  holder  until  it  is  avoided.  It  may  never  be  dis- 
puted." 

Obligations  ultra  vires  stand  upon  the  same  level  with  con- 
tracts against  public  policy  as  to  the  offense  of  forgery.  If 
one  is  not  the  subject  of  forgery  neither  is  the  other.  la 
England  corporations  are  created  by  special  *'*  act  of  Par- 
liament. Within  those  acts  are  found  the  measure  of  their 
powers.  In  this  country  the  general  statutes,  in  conjunction 
with  the  articles  of  incorporation  which  are  public  records, 
form  the  limitation  of  their  powers.  Thus  the  world  deals 
with  corporations  with  a  knowledge  of  the  extent  of  their 
powers;  and  ignorance  of  the  law  forms  no  defense  to  the  .plea 
of  ultra  vires.  If  this  appellant's  position  be  sound,  all  con- 
tracts of  corporations  which  are  ultra  vires  are  not  the  subject 
of  forgery.  Neither  would  bonds  of  municipal  corporation 
which  are  ultra  vires  form  the  foundation  for  a  prosecution  for 
forgery.  The  determination  of  the  powers  of  corporations, 
both  private  and  municipal,  is  a  question  often  involving  the 
most  complex  principles  of  legal  jurisprudence,  and,  if  ultra 
vires  contracts  may  not  be  forged,  a  rich  field  for  the  success- 
ful practice  of  fraud  is  presented  to  the  forger. 

In  State  v.  Fades,  68  Mo.  150,  30  Am.  Rep.  780,  it  is  said 
that  the  fraudulent  making  of  a  false  municipal  certificate  of 
indebtedness  is  forgery,  though  the  municipality  had  no  power 
to  issue  such  certificate,  and  this  principle  is  in  line  with 
sound  reason,  and  fully  commends  itself  to  our  views.  It  is 
held  that  contracts  made  under  an  unconstitutional  law 
are  void.  Every  man  is  presumed  to  know  the  law,  and  ap- 
pellant's contention  would  free  the  criminal  forging  such  a 
contract:  Vilhac  v.  Stockton  etc.  R.  R.  Co.,  53  Cal.  208.  In 
other  words,  it  would  be  a  good  defense  to  a  prosecution  for 
forgery  that  the  law  under  which  a  genuine  contract  similar 
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to  the  forged  one  mJglit  be  made  is  unconstitutional.  Such 
a  plea  is  too  remote  from  the  crime  of  wliich  the  accused 
stands  charged,  and  his  liberty  must  be  regained  upon  more 
substantial  grounds. 

As  to  what  contracts  are  against  public  policy,  or  ultra 
vires,  or  void  as  creations  under  unconstitutional  statutes,  we 
think  matters  entirely  foreign  to  ^  prosecution  for  forgery. 
In  the  examination  of  such  grave  and  abstruse  questions,  the 
criminal  element  of  the  case  would  soon  be  lost  to  view.  For 
the  purposes  of  *''*  the  case,  we  conceded  at  the  outset  that 
this  instrument  would  be  declared  void  by  a  court,  as  against 
public  policy,  but,  if  that  question  was  a  live  issue  in  the  case, 
this  contract  possibly  might  be  declared  valid,  upon  the 
ground  that  a  teacher  in  the  public  schools  is  not  a  public 
officer.  Certainly  the  law  as  to  that  point  is  not  so  plain  but 
that  an  ordinary  layman  in  the  exercise  of  the  greatest  care 
might  not  be  defrauded  in  taking  an  assignment  of  a  public 
Bchool  teacher's  unearned  salary. 

There  is  a  further  view  to  be  taken  of  this  question,  which 
is  also  fatal  to  appellant's  claims,  and  whioh  was  incidentally 
touched  upon  in  noticing  the  Pease  case.  Aside  from  the 
nonenforceable  character  of  this  contract  in  a  court  of  justice, 
it  has  an  inherent,  substantial  value.  It  is  said  in  Morton's 
case,  2  East  Pleas  of  the  Crown,  955,  "  that  though  a  com- 
pulsory payment  by  course  of  law  could  not  have  been  en- 
forced for  want  of  the  proper  stamp,  yet  a  man  might  equally 
be  defrauded  by  a  voluntary  payment  being  lost  to  him."  It 
cannot  be  said  that  a  contract  has  no  value  because  you  have 
no  standing  in  court  to  enforce  it.  Who  can  say  in  advance 
that  the  money  will  not  be  voluntarily  paid,  as  agreed  upon 
by  its  terms?  Who  can  say  that  Helen  Henry  would  not  have 
lived  up  to  the  very  letter  of  this  instrument,  if  it  had  been 
her  genuine  contract?  If  her  word  is  as  good  as  it  should  be; 
if  her  conduct  of  the  business  affairs  of  life  is  actuated  by 
those  principles  of  truth  and  justice  which  surely  should  bo 
found  in  the  breast  of  every  teacher  in  our  public  schools, 
then  her  act  and  deed,  as  evidenced  by  a  writing  such  as  is 
present  in  this  case,  would  be  a  valuable  instrument  to  the 
holder  thereof;  just  as  valuable  as  though  it  were  enforceable 
in  the  courts  of  the  land.  If  a  genuine  instrument  signed 
by  Helen  Henry  similar  to  the  forged  one  found  in  this  case 
f obsessed  such  value  the  conclusion  is  irresistible  that  the 
forged  paper  was  one  that  might  defraud  another. 
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Again,  if  the  paper  had  been  the  genuine  act  of  Helen 
Henry,  and  upon  the  strength  of  lier  signature  ®'*  the 
proper  •oflficer  had  paid  the  amount  it  called  for  to  Jackson, 
the  legal  holder  thereof,  however  invalid  the  writing  may 
have  been  as  against  public  policy,  the  money  would  have 
been  beyond  the  reach  of  Helen  Henry  forever.  She  could 
not  have  recovered  it  from  the  officer  paying  it  out,  or  from 
Jackson  who  received  it.  Her  mouth  would  be  closed  to  as- 
fiert  ownership  in  herself.  The  writing  would  serve  as  a  per- 
petual barrier  to  the  recognition  by  courts  of  any  claim  upon 
her  part;  and,  for  this  reason  also,  the  instrument  was  of  such 
value  as  to  make  it  the  foundation  of  a  charge  of  forgery. 

It  is  ordered  that  the  judgment  and  order  be  affirmed. 

McFarland,  J.,  Paterson,  J.,  and  Harrison,  J.,  concurred. 

De  Haven,  J.  I  concur  in  the  judgment.  The  writing 
alleged  to  have  been  forged  is  one  which  if  genuine  would  be 
void,  because  against  public  policy,  but  nevertheless  such  a 
writing  is,  in  my  opinion,  the  subject  of  forgery. 

FoBOKRT. — What  Mat  Bk  thb  Subject  ov.  See  People  v.  Baker,  100  Cal. 
188,  ante,  p.  276,  and  note,  and  the  extended  notes  to  Hendricks  v.  State,  8 
Am.  St.  Rep.  466,  and  Arnold  v.  Cost,  22  Am.  Dec.  306.  To  be  the  subject  of 
forgery  it  is  not  necessary  that  the  instrument  should  have  actual  legal  effi- 
«acy:  Staf.e  v.  Johnson,  26  Iowa,  407,  96  Am.  Dec.  158,  and  note;  nor  is  it 
always  necessary  that  a  writing  to  be  the  subject  of  a  forgery  should  be  en- 
forceable: State  V.  Dunn,  23  Or.  562;  37  Am.  St.  Rep.  704,  and  note.  Bat 
the  writing  must  be  in  such  form  as  to  be  apparently  of  some  legal  effi- 
cacy: State  T.  Oryder,  44  La.  Ann.  962;  32  Am.  St.  Rep.  358. 
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Chamberlain  v.  Hemingway. 

[63  Connecticut,  1.] 

Watercourses — DEriNrriON, — A  watercourse  is  a  living  stream  with  defi- 
nite banks  and  channel  and  a  mouth  distinguishable  from  its  source,  nofc 
necessarily  running  all  the  time,  bat  fed  from  more  permanent  source* 
than  mere  surface  water. 

Watercoobses — Riparian  Rights. — A  mere  sluiceway  or  inlet  from  the 
ocean  into  which  the  sea  water  runs  when  the  tide  rises,  and  out  of 
which  the  water  flows  when  the  tide  falls,  is  not  a  watercourse,  and  th» 
abutting  owners  on  it  have  no  riparian  rights.  The  owner  of  the  land 
through  which  it  rans  may  fill  it  up  and  convert  it  into  upland. 

Suit  to  enjoin  the  filling  of  a  sluiceway.  Judgment  for 
defendants,  and  the  plaintiff  appealed. 

H.  0.  Newton,  for  the  appellants. 

H.  Stoddard  and  S.  A.  Yorh,  Jr.,  for  the  appellees. 

•  Andrews,  C.  J.  All  the  questions  of  law  made  in  this 
case  depend  upon  a  question  of  fact.  In  their  complaint  the 
plaintiffs  say  they  are  the  owners  of  a  piece  of  land  adjoin- 
ing a  sluiceway  running  out  of  and  into  Quinnipiac  river.  In 
the  second  count  the  sluiceway  is  spoken  of  as  "  a  river  or 
watercourse." 

If  the  sluiceway  so  spoken  of  is  a  "  river,"  or  "  a  water- 
course," so  that  the  owners  adjoining  it  on  either  side  have 
riparian  rights  of  the  same  kind  and  to  the  same  extent  that 
landowners  upon  the  banks  of  an  inland  stream  possess  them^ 
then  the  contention  of  the  plaintiffs  is  correct,  and  there  is 
error  in  the  judgment  of  the  superior  court;  otherwise  there 
is  no  error. 
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From  the  finding  it  appears  that  the  Quinnipiac  river  flows 
southerly  and  empties  into  New  Haven  harbor.  The  lower 
part  of  the  river  is  a  part  of  that  harbor.  That  part  of  the- 
city  of  New  Haven  which  lies  on  the  easterly  side  of  the  river 
at  this  point  is  called  Fair  Haven.  On  the  Fair  Haven  side- 
the  flats  spread  out  originally  very  wide  between  the  upland 
and  the  channel  of  the  river.  The  highway  which  has  alwaya 
existed  from  Fair  Haven  to  New  Haven  is  now  known  a3 
Grand  avenue.  About  one  hundred  years  ago  a  bridge  wa& 
built  across  the  Quinnipiac  river  as  a  part  of  this  highway. 
In  building  it  a  causeway  was  constructed  from  the  upland 
on  the  Fair  Haven  side  over  the  flats  to  a  point  where  a  pier 
was  placed.  About  twenty  feet  westerly  from  that  pier  an- 
other pier  was  erected.  Over  the  space  between  these  two 
*  piers  a  bridge  was  laid.  From  the  second  pier  the  cause- 
way was  continued  westerly  about  one  hundred  feet  further,, 
and  constructed  solid  by  filling  in  earth,  where  a  third  pier 
was  built.  From  the  third  pier  the  bridge  was  carried  across 
upon  a  series  of  piers  to  the  westerly  side  of  the  river.  The- 
space  so  left  between  the  first  and  second  piers  afforded  a  pas- 
sageway through  which  the  water  passed  and  repassed  with- 
the  tides.  At  low  tide  there  was  no  water  at  that  place.  At 
high  tide  the  water  was  about  six  feet  deep.  The  plaintifl's* 
predecessors  in  title  were  the  owners  of  the  upland  on  thfr 
north  side  of  the  highway.  The  predecessors  in  title  of  tho 
defendants  owned  the  upland  on  the  south  side  of  the  high- 
way. These,  and  other  owners  north  and  south  of  the  high- 
way, have  from  time  to  time  reclaimed  the  flats  lying  in  front 
of  their  respective  pieces  of  upland.  In  doing  so  they  have 
conformed  to  the  plan  of  the  causeway  and  bridge;  that  is  ta 
say,  they  have  each  left  an  open  space  in  the  filling,  for  the 
water  to  pass  through,  at  the  same  place  and  of  the  same 
width  as  the  one  left  in  the  causeway.  The  sluiceway  so- 
formed  extends  north  of  the  highway  about  two  hundred  feet, 
and  south  of  the  highway  about  one  hundred  and  twenty-five 
feet,  is  open  at  both  ends  to  the  water  of  the  harbor  when  the 
tide  runs,  and  is  the  "river"  or  "watercourse"  described  in 
the  complaint,  for  the  obstruction  of  which  the  plaintiff's  seek 
to  recover  damages.  The  reclaimed  land  of  the  plaintiff's,  as 
well  as  that  of  the  defendants,  with  the  opening  through  it  as 
is  above  stated,  had  been  in  substantially  the  same  condition 
that  it  was  in  for  more  than  fifteen  years  before  this  suit  was 
brought. 


332  Chamberlain  v,  Hemingway.  [Conn. 

The  plaintifls  asked  the  court  to  hold  that  the  eluiceway 
had  become  a  watercourse  in  which  they  as  riparian  proprie* 
tors  had  all  the  usual  rights  of  riparian  proprietors.  The 
<;ourt  did  not  so  decide.  The  only  reason  of  appeal  which 
it  is  necessary  to  consider  is  that  *'  the  court  erred  in  holding 
that  the  premises  in  question  had  not  become  upland  and  said 
sluiceway  a  watercourse,  and  that  the  plaintiffs  were  not 
•entitled  to  the  ordinary  riglits  of  a  riparian  owner  in  such 
watercourse." 

*  All  the  waters  on  the  face  of  the  earth  may  be  divided 
into  tide  waters  and  inland  waters.  It  is  only  to  the  latter 
that  the  terra  watercourse  can  be  applied.  Watercourses  are 
■commonly  denominated  rivers,  rivulets,  or  brooks  according 
to  their  magnitude.  It  is  only  upon  watercours38  that  riparian 
rights  exist.  Chancellor  Walworth,  in  Child  v.  Starr,  4  Hill, 
575,  said  that  "  a  watercourse  had  ripam,  but  not  littus."  So 
conversely  it  may  be  said  that  the  tide  water  has  littora,  but 
not  ripas.  Littoral  are  very  different  from  riparian  rights. 
A  watercourse  consists  of  bed,  banks,  and  water.  Yet  the 
water  need  not  flow  continually;  there  are  many  watercourses 
which  are  sometimes  dry.  To  maintain  the  right  to  a  water- 
course it  must  be  made  to  appear  that  the  water  usually  flows 
in  a  certain  direction,  and  by  a  regular  channel  with  banks 
and  sides:  Angell  on  Watercourses,  sec.  4;  Gould  on  Waters, 
€ec.  41.  "  It  may  be  natural,  as  where  it  is  made  by  the  nat- 
ural flow  of  the  water  caused  by  the  general  superficies  of  the 
€urrounding  land  from  which  the  water  is  collected  into  one 
channel;  or  it  may  be  artificial,  as  in  case  of  a  ditch  or  other 
artificial  means  used  to  divert  water  from  its  natural  channel, 
or  to  carry  it  from  lowlands  from  which  it  will  not  flow  in 
consequence  of  the  natural  formation  of  the  surface  of  the 
eurrounding  land  ":  Earl  v.  De  Hart,  12  N.  J.  Eq.  283,  284;  72 
Am.  Dec.  395.  A  watercourse  implies  a  source,  a  current, 
and  a  place  of  discharge.  "  A  river  or  stream  begins  at  its 
fiource,  where  it  comes  to  the  surface":  Angell  on  Water- 
courses, sec.  46.  "A  watercourse  is  a  stream  of  water  usually 
flowing  in  a  definite  channel,  having  a  bed  and  sides  or  banks, 
and  usually  discharging  itself  into  some  other  stream  or  body 
■of  water":  Luther  v.  Winnisimmet  Co.,  9  Cush.  174;  Gillett  v. 
Johnson,  30  Conn.  180.  "A  river  is  a  considerable  stream  of 
water  that  has  a  current  of  its  own,  flowing  from  a  higher 
level,  which  constitutes  its  source,  to  its  mouth,  where  it  de- 
bouches": The  Garden  City,  26  Fed.  Rep.  766.     "It  is  the 
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moving  of  the  water  from  the  source  to  the  mouth  that  makes^ 
the  watercourse":  Challenor  v.  Thomas,  Yel.  143.  "  Fons 
aqusSy  aqua  currens,  et  ostium,  est  aqxiss  cursus.  The  word 
*  river '  is  derived  from  the  *  Latin  rivus.  Eivus  est  locus  per 
longitudinem  depressus,  quo  aqua  decurrat ";  Ulpian's  Digest, 
De  Rivis.  And  it  is  used  constantly  by  the  Latin  authors  in 
a  sense  that  implies  a  current  from  a  source  to  a  mouth." 
"Rivorum  a  fonte  deductio^':  Cicero.  ^^Omnia  flumina  atque 
rivos  qui  ad  mare  periinebant ";  Csesar.  State  v.  Gilmanton^ 
9  N.  H.  461;  14  N.  H.  477.  "  It  is  a  river  or  watercourse  from 
the  point  where  the  water  comes  to  the  surface  and  begins  to 
flow  in  a  channel,  until  it  mixes  with  the  sea,  arm  of  the  sea, 
lake,  or  other  water.  It  may  sometimes  be  dry,  but,  in  order 
to  be  within  the  above  definition,  it  must  appear  that  the 
water  usually  flows  in  a  particular  direction  and  has  a  regu- 
lar channel,  with  bed,  banks,  or  sides":  Dudden  v.  Guardians 
of  Glutton  Union,  1  Hurh  &  N.  627;  Gould  on  Waters,  41; 
Gallup  V.  Tracy,  25  Conn.  10,  17;  Stanchfield  v.  City  of  NeW' 
ton,  142  Mass.  110,  116,  and  note.  "A  large  stream  of  water 
flowing  in  a  channel  on  land  towards  the  ocean,  a  lake,  or 
another  river;  a  stream  larger  than  a  rivulet  or  brook":  Web- 
ster's Dictionary,  River.  "A  large  inland  stream  of  water 
flowing  into  the  sea,  a  lake,  or  another  river;  a  stream  larger 
than  a  brook":  Worcester's  Dictionary.  "A  stream  flowing 
in  a  channel  into  another  river,  into  the  ocean  or  into  a  lake 
or  sea":  Stormonth's  Dictionary.  "A  large  stream  of  water 
flowing  through  a  certain  portion  of  the  earth's  surface  and 
discharging  itself  into  the  sea,  a  lake,  marsh,  or  another 
river":  Imperial  Dictionary.  *'A  considerable  body  of  water 
flowing  with  a  perceptible  current  in  a  certain  definite  course 
or  channel,  and  usually  without  cessation  during  the  entire 
year":  Century  Dictionary.  "A  watercourse  as  defined  in  the 
law  means  a  living  stream  with  definite  banks  and  channel, 
not  necessarily  running  all  the  time,  but  fed  from  more  per- 
manent sources  than  mere  surface  water":  Jeffers  v.  Jeffers, 
107  N.  Y.  650;  Joliet  etc.  R.  R.  Co.  v.  Healy,  94  111.  416,  421. 
We  have  cited  these  numerous  authorities  for  the  purpose 
of  showing  clearly  that  the  sluiceway  in  question  was  not  and 
is  not  a  watercourse,  as  that  term  is  known  in  the  law.  If 
it  be  granted  that  the  reclaimed  land  owned  by  the  plaintiffs 
^  may  be  treated  as  upland,  it  does  not  follow  that  the  sluice- 
way is  a  river  or  any  other  kind  of  watercourse.  At  the  most 
it  is  like  an  inlet  or  ravine  in  the  land,  into  which  the  water 
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of  the  harbor  runs  when  the  tide  rkes  and  out  of  which  the 
water  flows  when  the  tide  falls.  That  it  is  open  at  both  ends 
Bo  that  the  water  may  run  clear  through  in  one  direction 
when  the  tide  is  rising  and  in  the  other  direction  when  the 
tide  falls  can  make  no  difference.  If  by  a  figurative  use  of 
speech  this  sluice  can  be  said  to  have  banks  and  a  bed,  it  cer- 
tainly has  no  water  of  its  own.  The  water  of  the  harbor  runs 
into  it  and  runs  out  again.  A  man  can  take  as  many  steps 
■on  a  treadmill  as  on  a  highway,  but  he  cannot  perform  a 
journey  on  it.  The  treadmill  is  not  a  highway.  Water  may 
flow  into  this  sluice  and  flow  out  again,  but  it  does  not  therein 
pursue  a  course.  There  is  no  stream  of  water  passing  through 
it  in  the  sense  of  a  watercourse.  There  is  no  current,  as  the 
word  "current"  is  applied  to  a  stream  of  water.  It  has  no 
€ource  distinguishable  from  its  mouth  and  it  has  no  mouth 
distinguishable  from  its  source.     It  is  not  a  watercourse. 

In  their  brief  and  in  their  oral  argument  the  plaintiff's  made 
their  claim  in  another  form — that  the  court  erred  in  holding 
that  they,  the  plaintiffs,  had  not  the  right  to  have  the  waters 
«bb  and  flow  in  the  sluiceway  as  they  had  been  accustomed 
to  flow.  This  is  only  claiming  that  the  ordinary  riparian 
rights  which  attach  to  an  inland  stream  of  water  ought  to 
«pply  to  the  water  of  the  sluice.  The  plaintiffs  say  that  the 
■waters  of  the  harbor  have  ebbed  and  flowed  through  the  sluice 
for  more  than  fifteen  years  and  that  thereby  they  have  ob- 
tained the  right  to  have  the  waters  continue  to  so  ebb  and 
flow  by  adverse  use.  We  are  not  able  to  see  that  any  thing 
has  been  done  or  omitted,  by  the  plaintiffs  or  by  the  defend- 
ants, which  was  adverse  to  any  right  of  the  other.  The  plain- 
tiffs have  done  nothing  which  they  had  not  a  perfect  right  to 
do.  They  have  done  nothing  to  which  the  defendants  could 
have  made  any  legal  objections.  The  plaintiffs  and  their 
grantors  were  the  owners  of  the  upland  adjacent  to  the  water. 
They  exercised  their  unquestioned  right  to  reclaim  **  the  flats 
in  front  of  their  land  by  filling  them  up  in  such  manner  as 
they  chose  as  far  out  as  the  channel  of  the  harbor  or  as  far 
as  they  desired  to  do.  They  did  not  make  the  filling  contin- 
uous, but  left  a  space  unfilled  into  which  the  tide  has  ever 
since  caused  the  water  to  flow.  They  owned  the  land  next 
north  of  the  causeway  built  as  an  approach  to  the  Grand 
avenue  bridge.  I?jthiit  causeway  there  had  been  left  an  open 
epace  twenty  feet  wide.  The  plaintiffs  put  their  unfilled 
space  so  that  it  connected  with  the  open  space  in  the  cause- 
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way.  And  they  have  at  all  times  since  made  such  use  of 
their  unfilled  space  as  they  desired,  at  no  time  doing  any 
thing  of  which  the  defendants  or  any  other  owner  could  make 
Any  legal  complaint.  The  defendants  and  their  grantors 
owned  tlie  upland  bordering  upon  the  tide  water  next  south 
of  the  causeway.  They  too  exercised  their  right  to  reclaim 
ihe  flats  in  front  of  their  land  by  filling  them  up  in  such 
manner  as  they  chose  as  far  out  as  the  channel  of  the  harbor 
or  as  far  as  they  desired  to  do.  But  they  did  not  make  their 
filling  solid  and  continuous.  They  left  an  unfilled  space  so 
that  it  connected  on  the  south  with  the  opening  in  the  cause- 
way, and  into  which  the  tides  have  ever  since  set  the  waters 
of  the  adjacent  river.  They  have  made  such  use  of  their 
open  space  as  they  desired,  at  no  time  doing  any  thing  they 
had  not  the  most  perfect  right  to  do,  and  at  no  time  doing 
any  thing  of  which  the  plaintiffs  or  any  other  owner  could 
have  made  legal  complaint.  So  that  nothing  has  been  done 
at  any  time  by  either  of  these  parties  which  was  adverse  to 
any  right  of  the  other.  Let  this  be  tested  in  another  way: 
Suppose  the  defendants  had  never  filled  in  their  flats  further 
than  the  east  side  of  the  sluiceway,  and  that  they  now  pro- 
posed to  continue  the  filling  furtiier  west  as  far  as  the  harbor 
line,  and  to  make  the  filling  solid,  could  the  plaintiffs  cause 
them  to  be  enjoined  ?  Obviously  not,  for  the  defendants 
would  be  doing  only  that  which  they  had  the  clear  right  to 
do:  Priory.  Swartz,  62  Conn.  132;  36  Am.  St.  Rep.  333;  Mather 
V.  Chapman,  40  Conn.  382;  16  Am.  Rep.  46. 

If  the  plaintiffs  could  not  successfully  resist  an  obstruction 
to  the  sluice  in  the  way  supposed,  it  is  certain  that  they  • 
cannot  lawfully  complain  of  what  the  defendants  are  now  do- 
ing. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 

Watercourses,  What  Are:  See  Case  ▼,  Hoffman,  84  Wis,  438;  36  Am. 
St.  Rep.  9M;  Hawley  v.  Sheldon,  64  Vt.  491,  33  Am.  St.  Rep.  941,  and 
note,  and  Simmona  r.  Winlert,  21  Or.  35;  28  Am.  St.  Rep.  727,  and  note  with 
the  cases  collected. 
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Dexter  v.  Evans. 

[63  Connecticut,  bi.\ 
Wills— Construction — Prkcatoey  Trusts.— A  will  by  which  a  testator 
makes  a  beqaest  to  hia  wife  in  lieu  of  dower,  and  then  gives  her  four 
separate  legacies  "  for  her  to  help  as  she  sees  fit "  each  of  four  persona 
named  at  her  decease,  the  residue  of  said  legacies  "to  go  toW."  who 
will  do  by  said  four  persons  as  he  sees  fit  and  see  that  they  are  comfort* 
ably  provided  for  during  their  lifetimes  "unless  my  wife  sees  tit  to  make  a 
will  and  dispose  of  the  remainder  of  these  legacies  differently,  then  they 
go  as  she  wills"  followed  by  a  clause  giving  the  wife  another  legacy  to 
use  as  she  might  see  fit  in  caring  for  C.  must  be  construed  as  giving  to 
the  widow  the  five  legacies  as  a  trustee,  and  each  upon  separate  trusts 
until  her  death  with  power  to  expend  the  legacies  in  helping  the  benefi- 
ciaries, or  to  invest  them  in  part  and  so  expend  the  balance,  but  before 
entering  upon  either  of  the  trusts  she  must  give  a  bond,  and  should  she 
decline  either  trust,  the  probate  court  can  designate  a  successor  to  hold 
during  her  life,  whose  duty  it  would  then  be  to  apply  the  money  for  the 
help  of  the  beneficiaries,  as  the  widow  should  from  time  to  time  direct. 
In  case  of  the  prior  death  of  any  one  of  the  four  legatees,  the  residuer 
arising  therefrom  should  be  invested  and  accumulate  during  the  life  of 
the  widow,  when  the  whole  residue  becomes  a  common  fund  in  the 
hands  of  W.  for  the  benefit  of  the  survivors  of  the  four,  unless  the 
widow  otherwise  appoints  a  trustee  by  will,  under  reasonable  terms,  to 
carry  out  the  testator's  purpose.  If  C.  survives  the  widow,  a  new  trus- 
tee must  be  appointed  to  expend  any  balance  of  her  legacy  according  to 
her  needs.  If  there  is  any  failure  by  the  trustee  to  exercise  an  honest 
discretion  in  favor  of  any  beneficiary,  he  or  she  can  obtain  relief  in  the 
probate  court  or  in  equity.  The  mode  of  help  extended  in  all  cases  rests 
largely  in  the  discretion  of  the  trustee  subject  to  direction  by  the  court. 
The  balance  unexpended  at  the  conclusion  of  the  trusts  forms  part  of 
the  testator's  residuary  estate. 

E.  M.  Warner  and  M.  A.  Shumway,  for  the  defendants. 

••  Baldwin,  J.  The  testator  in  the  will  which  is  the  sub- 
ject of  this  action,  after  a  bequest  to  his  wife  "for  her  support 
in  lieu  of  dower,"  proceeds  as  follows: 

"  I  give  to  ray  beloved  wife,  Eliza  K.  Evans,  five  hundred 
dollars,  for  her  to  help  her  sister  Catherine  White  as  she  sees 
fit.  I  also  give  to  my  beloved  wife  five  hundred  dollars  for 
her  to  help  her  sister  Rachel  Kennedy  as  she  sees  fit.  I  also 
give  Eliza  K.  Evans,  my  beloved  wife,  five  hundred  dollars  for 
her  to  help  her  sister  Julia  Eddy  as  she  may  see  fit.  I  also  give 
Eliza  K.  Evans,  my  beloved  wife,  five  hundred  dollars  for  her 
to  help  her  brother  Archibald  Kennedy  as  she  may  see  fit. 
At  the  decease  of  my  beloved  wife  the  remainder  and  residue 
of  the  above  legacies  to  go  to  Walter  P.  White,  who  will  da 
by  his  mother  and  uncle  as  he  may  see  fit,  and  also  to  see- 
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that  Rachel  Kennedy  and  Julia  Eddy  are  comfortably  pro- 
vided for  during  their  **  lifetime,  unless  Eliza  K.  Evans,  my 
wife,  sees  fit  to  make  a  will  and  dispose  of  the  remainder  and 
residue  of  these  legacies  dififerently,  then  they  go  as  she  wills.'* 

Catherine  White  has  died  since  the  testator's  decease;  Ra- 
chel, Julia,  and  Archibald  Kennedy  are  in  advanced  years 
and  straitened  circumstances. 

The  will  contains  some  charitable  gifts  and  provisions  in 
favor  of  several  of  the  nearest  relatives  of  the  testator,  two  of 
whom  are  also  made  residuary  legatees,  subject  to  a  life  es- 
tate in  his  widow,  who  is  appointed  executrix.  The  last 
bequest,  following  the  residuary  clause,  reads  thus: 

"  I  give,  devise,  and  bequeath  to  my  beloved  wife,  Eliza  K. 
Evans,  five  hundred  dollars  for  her  to  use  as  she  may  see  fit 
in  caring  for  Clara  M.  Evans,  now  Mrs.  Campbell." 

The  case  is  reversed  for  our  advice  as  to  the  construction 
and  effect  of  the  clauses  above  quoted. 

In  each  of  them,  while  the  widow  is  the  legatee,  the  ex- 
pressed purpose  is  that,  through  her,  another  person  may  be 
benefited.     Her  own  support  was  otherwise  provided  for. 

The  last  of  the  legacies  is  given  to  the  widow  "  for  her  to 
use  as  she  may  see  fit  in  caring  for"  Clara  M.  Campbell.  It 
can,  therefore,  be  used  for  no  other  purpose.  The  time  and 
manner  of  such  expenditures  are  left  to  the  honest  discretion 
of  the  widow,  but  She  is  a  trustee  for  the  use  specified,  and 
takes  the  money,  in  the  language  of  Lord  Eldon  in  King  v. 
Denison,  1  Ves.  &  B.  263,  272,  not  subject  to  a  particular  pur- 
pose, but  for  a  particular  purpose:  Loring  v.  Loring,  100  Mass. 
340,  342.  Such  a  construction  has  been  given  by  this  court 
to  expressions  quite  similar  in  Strong  v.  Strong,  8  Conn.  408, 
413,  and  Bristol  v.  Austin,  40  Conn.  438,  442. 

The  language  of  the  other  legacies  which  provide  for  assist- 
ance to  certain  relatives  of  the  widow  is  less  decisive  of  the 
testator's  intention,  but  we  are  of  opinion  that  by  these  also 
he  designed  to  create  a  trust  estate  of  the  same  nature,  and 
has  used  words  sufficient  for  his  purpose.  Each  legacy  is 
given  to  the  widow  "  for  her  to  help"  the  person  designated, 
as  (not  if)  she  may  see  fit.  That  he  contemplated  her  giving 
•*  such  help  to  some  extent  is  evident  from  the  bequest  of 
**  the  remainder  and  residue"  of  the  legacies  upon  her  de- 
cease. Upon  that  event,  in  the  absence  of  any  contrary  di- 
rections in  her  will,  Walter  P.  White  will  take  any  residue 
wiiich  may  be  unexpended,  whether  of  one  or  all  of  these 
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legacies,  as  a  common  fund,  in  trust  to  apply  it  (his  mother, 
Catherine  White,  having  died)  for  tlie  benefit  of  his  uncle, 
Archibald  Kennedy,  and  in  providing  for  the  comfort  of  his 
aunts,  Rachel  and  Julia  Kennedy,  in  ,such  manner  and  pro- 
portions as,  in  tlie  exercise  of  an  honest  discretion,  he  may 
from  time  to  time  see  fit. 

The  words  "  who  will  do  by  his  mother  and  uncle  as  he 
may  see  fit,"  while  precatory  in  form,  we  regard  as  man- 
datory in  effect.  That  the  testatoy  used  them  with  this  in- 
tention is  apparent  from  the  next  clause,  which  provides  that 
he  is  "  also  to  see  that  Rachel  Kennedy  and  Julia  Eddy  are 
comfortably  provided  for  during  their  lifetime."  He  was  to 
aid  liis  mother  and  uncle,  and  "also"  his  aunts. 

Tlie  succeeding  clause,  which  qualifies  the  legacy  to  Wal- 
ter P.  White  by  adding  "  unless  Eliza  K.  Evans,  niy  wife,  sees 
fit  to  make  a  will  and  dispose  of  the  remainder  and  residue 
of  these  legacies  differently,  then  they  go  as  she  wills,"  we 
think  must  be  limited  in  effect  to  the  manner  of  accomplish- 
ing the  purposes  of  the  trust,  and  cannot  defeat  the  existence 
of  the  trust.  The  testator  had  set  apart  two  thousand  dollars 
as  a  means  of  helping  four  of  his  wife's  relatives,  and  foresee- 
ing that  she  might  not  think  it  judicious  to  expend  the  whole 
during  her  lifetime,  selected  her  nephew  as  a  proper  person  to 
succeed  her  in  the  trust.  He  might,  however,  reasonably  con- 
template and  provide  for  her  possible  preference  for  some 
other  successor,  or  her  desire  that  the  distribution  of  the  un- 
expended balance  should  be  continued  according  to  the  rule 
of  her  own  discretion  rather  than  that  of  any  new  trustee. 
The  clause  under  consideration  would  give  her  such  a  power, 
and  should,  we  think,  receive  no  broader  construction. 

Should  the  legacy  for  the  benefit  of  Mrs.  Campbell  not  be 
expended  during  the  lifetime  of  Mrs.  Evans,  a  new  trustee 
should  be  appointed  to  apply  the  balance  remaining,  from 
®*  time  to  time  in  caring  for  Mrs.  Campbell  according  to  her 
needs:  Birch  v.  Wade,  3  Ves.  &  B.  198,  200. 

It  is  to  be  presumed  that  these  trusts  will  be  wisely  and 
fairly  administered,  but  should  there  be  any  failure  to  exer- 
cise an  honest  discretion  in  favor  of  the  respective  benefici- 
aries, they  could  obtain  proper  relief  either  from  the  court  of 
probate  or  in  an  equitable  action:  In  re  Simon^s  Will,  55  Conn. 
239,  243;  Smith  v.  yVildman,  37  Conn.  384;  1  Jarman  on  Wills, 
696. 

"  If  it  appear  to  be  the  intention  of  the  parties  from  the 
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whole  instrument  creating  it  that  the  property  conveyed  is  to 
be  held  or  dealt  with  for  the  benefit  of  another,  a  court  of 
equity  will  aflSx  to  it  the  character  of  a  trust,  and  impose  cor- 
responding duties  upon  the  party  receiving  the  title,  if  it  be 

capable  of  lawful  enforcement In  the  case  of  Costa- 

badie  v.  Costabadie,  6  Hare,  410,  414,  Vice-Chancellor  Sir 
James  Wigram  said:  *  If  the  gift  be  subject  to  the  discretion 
of  another  person,  so  long  as  that  person  exercises  a  sound 
and  honest  discretion  I  am  not  aware  of  any  principle  or  any 
authority  upon  which  the  court  should  deprive  the  party  of 
that  discretionary  power.  Where  a  proper  and  honest  discre- 
tion is  exercised,  the  legatee  takes  all  that  the  testator  gave 
or  intended  he  should  have — that  is,  so  much  as  in  the  hon- 
est and  reasonable  exercise  of  that  discretion  he  is  entitled  to. 
That  is  the  measure  of  the  legacy.'  But  it  is  always  for  the 
court  eventually  to  say,  when  called  upon,  whether  the  dis- 
cretion has  been  either  exercised  at  all,  or  exercised  honestly 
in  good  faith":  Colton  v.  Colton,  127  U.  S.  300,  310,  321. 

Should  Mrs.  Evans  decline  to  accept  any  of  the  trust,  or 
neglect  to  give  a  proper  probate  bond,  another  trustee  should 
be  appointed  by  the  court  of  probate,  who  would  apply  the 
funds,  during  Mrs,  Evans'  lifetime,  to  helping  the  respective 
beneficiaries  according  to  her  discretion  from  time  to  time. 

®'  The  superior  court  is  advised  that  Mrs.  Evans  takes 
each  of  the  five  legacies  in  questioii  upon  a  separate  and  valid 
trust;  that  the  first,  or  so  much  of  it  as  she  did  not  expend  in 
helping  Mrs.  White  during  her  lifetime,  should  be  invested 
and  the  accumulations  added  to  the  principal  during  the  life- 
time of  the  trustee;  that  Mrs.  Evans  has  full  discretion 
whether  to  expend  the  other  legacies  at  once  in  helping  the 
respective  beneficiaries,  or  to  expend  them  in  part,  and  in- 
vest the  balance,  expending  therefrom,  in  a  similar  manner, 
from  time  to  time,  as  she  sees  fit;  that  before  entering  oa 
either  of  said  trusts  she  must  give  a  probate  bond;  that 
should  she  decline  either  trust,  the  court  of  probate  can 
designate  a  successor  to  hold  during  her  life,  who  will  extend 
such  help  to  the  beneficiary  as  Mrs.  Evans  may  from  time  to 
time  direct;  that  by  her  will  she  has  power  to  appoint  a  trus- 
tee of  the  residue  of  all  or  any  of  the  four  legacies  first  given, 
and  to  prescribe  any  reasonable  mode  of  applying  the  same  in 
helping  the  beneficiary  or  beneficiaries  entitled  under  the 
same;  that  in  default  of  the  execution  of  this  power,  Walter 
P.  White  will  take,  upon  her  death,  the  unexpended  balance  of 
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Baid  four  legacies,  as  one  common  fund,  in  trust  to  apply  the- 
same  for  the  benefit  of  his  uncle  and  in  providing  for  the 
comfort  of  his  aunts,  who  are  named  in  connection  therewith^ 
at  his  discretion;  that  should  Mrs.  Campbell  survive  Mrs. 
Evans,  and  any  balance  of  the  last  bequest  of  five  hundred 
dollars  then  remain  unexpended,  a  new  trustee  should 
be  appointed  to  expend  it  in  caring  for  Mrs.  Campbell  ac- 
cording to  her  needs;  that  any  beneficiary  would  have  a 
right  to  relief  either  by  an  equitable  action  or  in  the  probata 
court,  in  case  of  a  failure  on  the  part  of  the  trustee  to  extend 
any  necessary  assistance  to  him,  but  that  in  determining  such 
necessity  the  discretion  of  Mrs.  Evans,  or  in  case  of  his  acting 
as  trustee  in  default  of  another  appointment  by  her,  of  Walter 
P.  White,  would  control,  provided  it  were  exercised  honestly 
and  in  good  faith;  and  that  any  balance  of  any  of  these  five 
legacies,  not  expended  as  hereinbefore  mentioned,  is  part  of 
the  residuary  estate  of  the  testator. 

In  this  opinion  the  other  judges  concurred. 

Trusts— Precatory. — When  Arise:  See  Murphy  v.  CarUn,  113  Mo.  112? 
35  Am.  St.  Rep.  699,  and  note  with  the  cases  collected. 

Trusts. — Effect  of  Death  of  Beneficiary:  See  Matter  of  Smith,  131 
N.  Y.  239;  27  Am.  St.  Rep.  586,  and  note. 

Trusts.  —The  Court  Has  Power  to  Appoint  a  New  Tbcstke  upon  the 
death  of  the  trustee,  though  no  notice  is  given  to  the  trustor  or  his  succes- 
sor: Dyer  v.  Leach,  91  Cal.  191;  25  Am.  St.  Rep,  171,  and  note.  In  case  of 
the  incompetency,  inability,  or  refusal  of  a  trustee  to  accept  a  trust,  a  court 
of  competent  jurisdiction  may  substitute  a  new  trustee  to  enforce  the  trust 
and  carry  out  its  provisions:  Smitit  v.  Davis,  90  CaL  25;  25  Am.  St.  Rep.  92*. 
aud  note. 
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[63  COMMECnCUT,  83.] 

Interest — Right  to  Recover  Unearned  Intere.st  Paid  in  Advancb.— 
No  part  of  the  interest  paid  in  advance  on  a  note  according  to  its  term* 
can  be  recovered  upon  a  voluntary  payment  of  the  principal,  during  the 
time  for  which  the  interest  has  been  paid,  in  the  absence  of  a  promise 
by  the  payee  to  return  unearned  interest  in  case  of  such  payment,  or  of 
a  reservation  of  the  right  to  bring  suit  within  the  time  for  which  inter- 
est has  been  paid. 

Interest — Payment  of  in  Advance— Forbeabancb  to  Sub. — The  taking 
of  interest  in  advance  on  a  note  is,  in  the  absence  of  any  agresment  to- 
the  contrary,  prima /ac/c  evidence  of  an  agreement  to  forbear  collection, 
of  the  note  during  the  period  for  which  iutereat  baa  been  paid. 
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<7.  E,  PerHn$  and  E»  PecJc,  for  the  appellant. 

JV.  E.  Pierce^  for  the  appellees. 

*•  Andrews,  C.  J.  The  complaint  alleges  that  on  January 
1,  1892,  the  plaintiffs  were  indebted  to  the  defendant  in  the 
sum  of  ten  thousand  dollars,  as  evidenced  by  their  promissory 
note  as  follows: 

^'$10,C00.  January  14,  1888. 

"  On  demand  for  value  received  we  promise  to  pay  the  Bris- 
tol Savings  Bank,  at  the  office  of  said  bank,  ten  thousand 
dollars,  with  interest  payable  in  advance  semi-annually  on 
the  first  days  of  January  and  July  in  each  year." 

[Signed  by  the  plaintiffs.] 

That  on  said  January  1,  1892,  the  plaintiffs  paid  the  de- 
fendant $250,  as  interest  in  advance  at  the  rate  of  five  per 
cent  per  annum,  that  being  the  rate  of  interest  agreed  upon 
between  the  parties.  That  on  April  7,  1892,  the  plaintiffs 
gave  the  defendant  a  draft  for  the  sum  of  $10,000  inpayment 
of  the  note,  and  demanded  the  repayment  of  the  unearned 
interest,  and  that  the  defendant  accepted  the  same  in  pay- 
ment of  the  note.  That  the  defendant  paid  the  plaintiffs  $75, 
and  refused  to  pay  any  more.  That  the  plaintiffs  on  that 
day,  and  on  divers  days  between  that  time  and  the  date  of  the 
writ,  demanded  the  balance  of  the  unearned  interest;  and 
that  the  amount  of  the  unearned  interest  on  said  April  7th 
was  $115.13,  and  that  the  balance  still  due  the  plaintiffs  and 
unpaid  is  $40.13. 

To  this  complaint  the  defendant  demurred,  and  for  reasons 
of  demurrer  assigned  the  following: 

"That  the  said  complaint  purports  to  be  a  complaint  in 
contract,  but  no  contract  either  express  or  implied  is  set  out 
therein,  n.or  are  any  facts  alleged  from  which  the  law  implies 
«  contract." 

The  trial  court  overruled  the  demurrer  and  rendered  judg- 
ment for  the  plaintiffs.     The  defendant  appeals  to  this  court. 

In  considering  the  sufficiency  of  the  complaint,  the  pay- 
ment of  $75  by  the  defendant  to  the  plaintiffs  may  be  laid  out 
of  the  case.  It  is  agreed  that  the  defendant  refused  to  repay 
any  thing  as  unearned  interest,  but  treated  the  plaintiffs  as 
■depositors  of  the  sura  of  $10,000,  and  allowed  them  interest 
on  that  sum  from  the  first  day  of  May  to  the  first  day  of  July 
at  the  same  rate  (that  is,  four  and  one  half  per  cent)  which  is 
Allowed  other  depositors.     It  must  also  be  admitted,  as  it  is, 
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that  the  complaint  does  not  describe  one  of  ^'^  that  sort  of 
transactions  to  which  the  law  attaches  the  obligations  of  a 
contract  irrespective  of  the  intention  of  the  parties,  or  even 
against  that  intention;  as  where  goods  have  been  illegally 
taken  from  the  owner  and  sold,  when  he  may  waive  the  tort 
and  sue  in  assumpsit;  or  where  a  husband  has  turned  h\» 
wife  out  of  doors,  and  a  neighbor  has  supplied  her  with  neces- 
saries, when  the  neighbor  may  bring  assumpsit  against  the 
husband. 

A  contract  is  an  agreement  between  parties  whereby  one 
of  them  acquires  aright  to  an  act  by  the  other;  and  the  other 
assumes  an  obligation  to  perform  that  act.  The  obligation  so 
assumed  is  called  a  promise.  Contracts  may  be  express  or 
implied.  These  terms,  however,  do  not  denote  different  kinds 
of  contracts,  but  have  reference  to  the  evidence  by  which  the 
agreement  between  the  parties  is  shown.  If  the  agreement  is 
shown  by  the  direct  words  of  the  parties,  spoken  or  written, 
the  contract  is  said  to  be  an  express  one.  But  if  such  agree- 
ment can  only  be  shown  by  the  acts  and  conduct  of  the  par* 
ties,  interpreted  in  the  light  of  the  subject  matter  and  of  the 
surrounding  circumstances,  then  the  contract  is  an  implied 
one.  The  plaintiffs'  complaint  does  not  allege  any  direct 
words  of  promise  by  the  defendant  to  repay  unearned  inter- 
est. The  question  then  is — Do  the  acts  and  conduct  of  the 
parties  show  such  a  promise? 

The  argument  of  the  plaintiffs  is  this:  As  their  note  is 
payable  on  demand  the  bank  had  the  unqualified  right  to  de- 
mand payment  or  to  bring  a  suit  on  it  at  any  time,  notwith- 
standing the  interest  had  been  paid  in  advance;  that  the 
bank  might  have  brought  a  suit  on  the  seventh  day  of  April, 
and  if  it  had  done  so  it  would  have  been  required  to  account 
for  the  interest  which  had  been  paid  but  not  earned  at  that 
time,  either  to  repay  it  or  to  apply  it  as  part  payment  of  the 
principal;  and  they  say  that  their  right  to  pay  the  note  at 
any  time  is  precisely  the  same  as  the  right  of  the  bank  to  de- 
mand payment,  and  that  the  same  results  follow,  namely,, 
that  the  bank  must  repay  the  unearned  interest. 

There  can  be  no  doubt  that  a  savings  bank  might  take  inter- 
est in  advance  on  a  loan  made  by  it  and  reserve  the  right  ®® 
by  agreement  to  bring  a  suit  within  the  time  for  which  inter- 
est had  been  paid.  It  was  so  decided  in  Crosby  v.  Wyatt,  10 
N.  H.  318.  Such  seems  to  have  been  the  understanding  in 
our  own  cases:  Hubbard  v.  Callahan,  42  Conn.  524;  19  Am.. 
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Rep.  5G4;  Hayes  v.  Werner^  45  Conn.  246,  252.  In  such  a 
case  if  the  note  was  collected  by  a  suit  it  might  be  said  that 
a  promise  was  implied  to  return  any  excess  of  interest  that 
had  been  paid,  because  the  bank  would  thereby  deprive  the 
maker  of  the  note  of  the  use  of  the  money  a  part  of  the  time 
for  which  its  use  had  been  paid.  So  too  there  might  be  a 
promise  by  the  bank  to  return  unearned  interest  if  the  note 
should  be  paid  by  its  maker.  In  the  case  before  us  there  is 
no  such  promise  unless  it  is  found  in  the  facts  stated  in  the 
complaint. 

The  payment  by  the  plaintiffs  of  the  $250  on  the  first  day 
of  January,  1892,  a  part  of  which  it  is  sought  to  get  back  by 
this  action  was  in  terms  the  payment  of  interest  in  advance. 
It  is  80  averred  in  the  complaint.  It  was  an  absolute  pay- 
ment, not  a  conditional  one.  The  plaintiffs  by  their  note 
made  two  years  before  had  promised  in  writing  for  value  re- 
ceived to  make  payment  of  the  interest  from  six  months  to  six 
months  in  advance.  They  had  done  so  for  two  years.  The 
payment  on  the  1st  of  January,  1892,  was  made  in  pursu- 
ance of  that  promise.  At  the  time  that  payment  was  made 
neither  the  plaintiffs  nor  the  defendant  expected  or  desired 
that  any  part  of  it  should  ever  be  paid  back.  The  defendant 
is  a  savings  bank  engaged  in  the  business  of  loaning  money. 
It  must  obtain  interest  on  its  loans  that  it  may  be  able  to  pay 
interest  to  its  depositors.  It  is  an  advantage  to  such  a  bank 
to  have  permanent  loans.  It  is  a  matter  of  common  knowl- 
edge that  a  savings  bank  rarely,  if  ever,  collects  a  loan  when 
secured  and  the  interest  is  paid.  To  have  a  loan  paid  is  to 
such  a  bank  an  inconvenience  and  a  loss.  It  must  be  as- 
sumed that  the  plaintiffs  understood  this  usage  of  tlie  defend- 
ant. On  the  seventh  day  of  April,  1892,  the  defendant  was 
willing  and  desirous  that  the  loan  to  the  plaintiffs  should  re- 
main. The  plaintiffs,  disregarding  the  wish  of  the  defendant, 
insisted  on  making  payment.  It  is  presumable  that  the 
plaintiffs  paid  their  note  on  that  day  because  they  expected 
to  ***  secure  an  advantage  to  themselves  by  doing  so.  Their 
plan  involved  an  advantage  to  themselves  by  imposing  a  loss 
on  the  defendant. 

These  are  not  circumstances  from  which  a  promise  by  the 
defendant  to  repay  any  portion  of  the  interest  money  can  be 
implied.  Implied  promises  grow  out  of  the  acts  of  parties 
when  those  acts  translated  into  words  are  a  promise.  In 
Buch  cases  the  parties  are  supposed  to  have  made  those  slip- 
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ulations  which  as  honest,  fair,  and  just  men  they  ought  to 
have  made.  But  these  qualities  never  require  a  party  to 
submit  to  a  loss  for  tiie  benefit  of  another.  The  argument  of 
the  plaintiffs  assumes  that  there  was  no  contract  by  the  de- 
fendant for  forbearance.  If  this  assumption  is  not  correct 
then  their  argument  falls.  Now  it  seems  to  us  that  the  tak- 
ing of  interest  in  advance  is  a  fact,  in  the  absence  of  any 
contrary  evidence  tending  to  show  an  agreement  for  forbear- 
ance. This  precise  question  was  fully  and  carefully  con- 
sidered by  Parker,  C.  J.,  in  Crosby  v.  Wyait,  10  N.  H.  322. 
He  said:  "Where  an  individual  pays  interest  upon  a  note  in 
advance,  he  does  so  for  the  purpose  of  procuring  delay;  and 
it  is  believed  that  it  is  generally  understood  between  the 
parties,  unless  there  is  some  express  reservation,  that  the 
creditor  has  no  right  to  call  for  the  principal  until  the  ex- 
piration of  the  time.  The  payment  of  the  interest  is  the 
consideration  of  such  an  agreement  implied  from  the  transac- 
tion itself,  if  not  distinctly  expressed.  The  sum  received  is 
a  payment,  not  as  a  part  of  the  principal  or  generally,  but 
specially  as  interest  for  a  certain  period.  And  why  is  this 
payment  made?  Clearly  to  obtain  delay,  and  for  nothing 
else.  The  very  idea  of  a  payment  of  interest  in  advance  pre- 
supposes that  delay  of  payment  of  the  principal  is  to  be 
given  for  the  same.  The  interest  thus  paid  is  not  expected 
to  be  applied  afterwards  to  the  principal,  or  paid  back  on 
any  contingency,  unlefss  there  is  some  agreement  of  the 
parties  to  that  effect.  Nor  are  we  aware  of  any  principle 
upon  which  the  maker,  after  such  a  payment  of  interest  in 
advance,  could,  before  the  expiration  of  the  time,  on  offering 
to  pay  the  balance,  require  the  creditor  to  apply  any  portion 
of  the  interest  so  paid  in  discharge  of  the  principal.  •• 
Should  the  creditor  within  the  time  commence  a  suit  and  ob- 
tain a  judgment,  no  defense  being  made,  the  maker  might 
perhaps  recover  back  the  interest  for  the  unexpired  time; 
but  that  would  be  because  the  creditor  had  not  performed 
what  was  incumbent  on  him,  and  the  consideration  of  the 
payment  had  failed  to  that  extent:  Fuller  v.  Little,  7  N.  H. 
535.  A  payment  of  interest  in  advance  furnishes  a  sufficient 
consideration  for  a  contract  to  delay:  Wheat  v.  Kendall,  6 
N.  H.  504,  508.  As  a  general  rule,  then,  the  reception  of 
interest  in  advance  upon  a  note  is  prima  facie  evidence  of  a 
binding  contract  to  forbear  and  delay  the  time  of  payment; 
and  no  suit  can  be  commenced  against  the  maker  during  the 
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period  for  which  the  interest  has  thus  heen  paid."  These 
views  were  affirmed  by  the  same  court  in  Drew  v.  Towle,  30 
K.  H.  531 J  64  Am.  Dec.  309;  and  approved  in  PeoyWs  Bank 
V.  Pearsons,  30  Vt.  714.  Other  cases  in  various  jurisdictions 
sustain  the  same  doctrine:  Wakefield  Bank  v.  Truesdell,  55 
Barb.  602;  Robinson  v.  Miller,  2  Bush,  179;  Preston  v.  Hen- 
ning,  6  Bush,  556;  Scott  v.  Saffold,  37  Ga.  384;  Miles  v. 
M'Lellan,  2  Nott  &  McC.  133;  Gardner  v.  Gardner,  23  S.  C. 
593;  Jarvis  v.  Hyatt,  43  Ind.  163;  Abel  v.  Alexander,  45  Ind. 
^23;  15  Am.  Rep.  270;   Woodburn  v.  Carter,  50  Ind.  376. 

The  cases  from  Massachusetts  and  Maine  hold  that  the 
reception  of  interest  in  advance  is  not  of  itself  evidence  of 
such  a  binding  contract  to  extend  the  time  of  payment  as  to 
•discharge  a  surety:  Oxford  Bank  v.  Lewis,  8  Piclc.  458;  Black- 
Mone  Bank  v.  Hill,  10  Pick.  129;  Agricultural  Bank  v.  Bishop, 
6  Gray,  317;  Crosby  v.  Wyatt,  23  Me.  156.  But  these  cases, 
when  examined  with  care,  are  not  inconsistent  with  the  cases 
from  New  Hampshire  and  Vermont.  In  Oxford  Bank  v. 
Lewis,  8  Pick.  458,  it  is  stated  that  the  bank,  even  though  it 
had  taken  interest  in  advance,  had  retained  the  right  to  sue 
at  any  time.  In  Blackstone  Bank  v.  Hill,  10  Pick.  129,  the 
statement  is  that  the  payments  of  interest  in  advance  were 
made  with  the  understanding  tliat  if  the  bank  should  want 
money  the  note  might  be  collected  before  the  expiration  of 
the  time  for  which  the  interest  had  been  paid.  Tiiese  two 
■cases  are  the  authority  for  all  later  cases  in  that  state  and  in 
Maine.  In  the  very  **  latest  case  from  Massachusetts — Hay- 
denville  Savings  Bank  v.  Parsons,  138  Mass.  53 — the  court 
holds  upon  the  facts  stated  that  the  bank  reserved  the  right 
to  sue  at  any  time  on  the  note.  With  the  reservation  of  the 
right  to  collect  the  note  at  any  time  these  cases  harmonize 
with  all  the  other  cases  cited. 

After  an  examination  of  all  the  cases  we  are  of  opinion, 
tipon  principle  as  well  as  upon  authority,  that  the  taking  of 
interest  in  advance  on  a  note  is,  in  the  absence  of  any  con- 
trary agreement,  prima  facie  evidence  of  an  agreement  to 
forbear  collecting  the  note. 

There  is  error,  and  the  judgment  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


Interrst. — Prepatmbnts  ot:  See  the  extended  note  to  Hart  r.  Dorman^ 
£0  Am.  Deo.  289. 
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Woodruff  v.  Marsh. 

(63  Connecticut,  1^5.] 

Wills — Construction— Chakitablb  Bequest.— A  will  in  which  the  tes- 
tator, after  expressing  a  desire  that  a  large  part  of  his  estate  shall  be 
"used  in  the  improvement  of  mankind  by  afifording  such  assistance  and 
means  of  educating  the  young  as  will  help  them  to  become  good  citi- 
zens," gives  to  sixteen  trustees  a  tract  of  land,  with  four  hundred  thou- 
sand dollars  in  trust  for  the  purpose  of  maintaining  a  home  for  destitute 
and  friendless  children  on  the  premises,  "  to  be  known  as  tlie  William  L.. 
Gilbert  Home,  to  be  under  the  care  and  control  of  the  above-named 
trustees, "  who  shall  have  power  to  fill  all  vacancies,  states  the  char- 
itable purpose  for  which  the  bequest  is  given  with  suflBcient  defiuiteness» 
and  sufficiently  describes  the  class  to  be  benefited.  The  "care  and  con- 
trol "  given  to  tlie  trustees  is  not  limited  to  the  fund,  but  includes  the 
institution,  and  the  power  to  select  the  individuals  who  are  to  receive 
the  benefit.  The  " assistance"  to  be  given  to  "destitute  and  friend- 
less" children  under  the  bequest  is  to  supply  them  with  what  other  chil- 
dren, not  destitute  and  friendless,  find  at  their  homes,  and  includes  food,, 
shelter,  clothing,  and  medical  attendance.  The  "education"  referred 
to  may  be  aflforded  either  by  instruction  given  at  tlie  "Home,"  or  by 
allowing  some,  or  all,  of  the  children  to  attend  school  in  the  vicinity,  at 
the  discretion  of  the  trustees. 

Wills— CoNSTKucj'ioN  of  Charitable  Bequest. — A  bequest  in  a  will,  by 
which  a  testator  leaves  his  residuary  estate  to  trustees  "in  trust  for 
the  establishment  and  maintenance  of  an  institution  of  learning,  to  bo 
known  as  the  Gilbert  School,"  provided  certain  lands  and  buildings 
shall  be  "given  free  of  cost  for  the  location  of  said  school,  excepting 
that  the  present  owners  of  said  land  may  reserve  the  use  and  income 
from  the  hotel  building  and  barn  located  thereon  for  the  period  of 
twenty  years  from  the  date  of  their  purchase  of  said  land,"  is  not  ob- 
noxious to  the  statute  against  perpetuities,  as  it  clearly  appears  that  ife 
was  the  intent  of  the  testator  that  the  site  for  the  school  should  be  con- 
veyed to  the  trustees  witliin  twenty  years  from  such  purchase,  and  the 
conveyance  of  such  site  is  not  a  condition  precedent  to  the  taking  eflfect 
of  the  bequest,  as  in  equity  it  vests  at  once  upon  the  death  of  the  tes- 
tator in  the  class  of  beneficiaries,  who  are  ultimately  to  profit  by  it, 
liable  to  be  divested  by  the  subsequent  failure  to  acquire  the  site 
within  such  twenty  years. 

Wills — Construction — Charitable  Trusts.— When  two  valid  charitable 
trusts  are  created  by  will,  and  the  testator  bequeathes  to  the  trustees  oi 
each  the  sum  of  four  hundred  thousand  dollars  for  the  establishment 
and  maintenance  of  such  trusts,  a  further  provision  in  the  will  relating 
to  such  bequests  that  "the  said  four  hundred  thousand  dollars  to  be 
kept  safely  invested,  and  from  the  yearly  income  thereof  the  sum  of  ten 
thousand  dollars  shall  each  year  be  added  to  the  principal  of  said  fund 
for  the  period  of  one  hundred  years,  and  longer  if  the  trustees  deem  it 
best,"  is  reasonable  and  valid.  Should  the  trustees  continue  the  ac- 
cumulations after  a  hundred  years  for  an  unreasonable  time,  the  courts 
can  interpose  a  proper  remedy. 

Wills — CoN.sTRacTio;^ — Charitable  Bequest. — In  considering  the  proper 
constructions  of  provisions  of  a  will  creating  a  charitable  trust,  it  i» 
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allowable  to  transpose  words  or  limitations,  when  warranted  by  the  im> 
mediate  context  or  general  scheme  of  the  will. 

Wills— CoNSTRUcrioK — Charitable  Bequests. — If  two  modes  of  construc- 
tion are  fairly  open,  one  of  which  turns  a  charitable  bequest  in  a  will 
into  an  illegal  perpetuity,  while  the  other  makes  it  valid  and  operative, 
the  latter  construction  must  be  adopted. 

Girrs  TO  Charitablk  Uses  Are  Highly  Favored  and  liberally  construed 
to  accomplish  the  intent  of  the  donor.  Trusts  for  such  purposes  may 
be  established  and  carried  into  effect,  when,  if  not  of  a  charitable  nature,, 
they  could  not  be  supported. 

Resulting  Trusts,  Which  Can  Be  Rebutted  by  Extrinsic  Evidence, 
are  those  claimed  upon  a  mere  implication  of  law,  and  not  those  arising 
from  the  failure  of  an  express  trust  for  imperfection  or  illegality. 

C.  E.  Perkins  and  S.  A.  Herman,  for  the  plaintiflFs. 

C.  E.  Gross,  for  the  defendants. 

***  Baldwin,  J.  This  is  a  suit  by  the  executors  of  the  will 
of  William  L.  Gilbert,  of  Winchester,  for  a  construction  of  cer- 
tain of  its  provisions.  The  will  commences  by  a  declaration 
tliat  its  dispositions  are  the  result  of  a  desire  on  the  part  of 
tlie  testator  that  a  large  part  of  his  estate  should  be  "used  in 
the  improvement  of  mankind,  by  affording  such  **''  assist- 
ance and  means  of  educating  the  young  as  will  help  them  to 
become  good  citizens."  After  certain  legacies  to  his  next  of 
kin,  and  for  educational  and  religious  purposes,  come  the 
clauses  as  to  which  the  advice  of  the  court  is  sought.  By 
the  first  of  these  he  gives  and  devises  to  sixteen  of  his  fellow- 
townsmen,  "in  trust  for  the  purpose  hereinafter  named,"  a. 
tract  of  land  in  W^inchester  described  as  that  "deeded  to  me 
by  Henry  Gay,  together  with  all  the  buildings  located  thereon,^ 
and  all  the  land  which  I  may  hereafter  acquire  adjoining  th» 
above-described  tract,"  the  will  then  proceeding  as  follows: 
♦'and  also  the  sum  of  four  hundred  thousand  dollars,  for  tho 
purpose  of  maintaining  and  supporting  a  home  for  destitute 
and  friendless  children,  permanently,  on  the  above-described 
premises,  and  to  be  known  as  the  '  William  L.  Gilbert  Home'; 
the  same  to  be  under  the  care  and  control  of  the  above-named 
persons  as  trustees,  and  said  trustees  shall  have  the  power  to 
fill  all  vacancies  which  may  occur  by  death  or  otherwise;  the 
whole  number  to  always  consist  of  sixteen,  eight  of  whom 
shall  be  residents  of  the  Fourth  School  District  of  Winchester, 
and  the  other  eight  shall  be  resideiUs  of  the  First  School  Dis- 
trict of  Winchester,  as  they  are  now  divided;  the  said  four 
hundred  thousand  dollars  to  be  kept  safely  invested,  and  from 
the  yearly  income  thereof  the  sura  of  ten  thousand  dollars 
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shall  each  year  be  added  to  the  principal  of  said  fund  for  the 
period  of  one  hundred  years,  and  longer  if  the  trustees  deem 
it  best.  The  balance  of  the  income  from  said  fund,  including 
the  income  from  said  yearly  additions,  may  be  used  for  the 
maintenance  of  said  home.  And  said  trustees  shall  have  the 
privilege  of  vesting  said  fund  in  mortgages  secured  on  real 
■estate  located  in  this  and  other  states  within  the  United 
States;  and  also  in  the  purchase  of  real  estate  and  the  erec- 
tion of  buildings  thereon,  as  they  may  deem  best,  for  the 
€afety  and  increase  of  said  fund." 

The  heirs  at  law  contend  that  this  devise  and  bequest  is 
void  for  indefiniteness,  uncertainity,  and  the  absence  of  any 
grant  of  power  to  select  the  beneficiaries. 

In  devises  and  bequests  of  this  nature  our  law  requires 
*'®  either  certainty  in  the  particular  persons  to  be  benefited, 
or  certainty  as  to  the  class  of  persons  to  be  benefited,  with 
an  ascertained  mode  of  selecting  them  out  of  such  class. 
The  testator,  in  the  present  case,  describes  the  persons  whom 
he  intends  to  benefit  as  "destitute  and  friendless  children"; 
the  mode  of  benefit  to  be  "  maintaining  and  supporting  a 
home"  for  them  **  permanently,"  at  a  place  particularly  spe- 
cified, to  be  known  as  the  "William  L.  Gilbert  Home,"  the 
same  to  be  under  the  care  and  control  of  the  trustees  whom 
he  has  selected,  and  their  successors  in  the  trust;  and  declares 
the  great  object  of  his  will  to  be  the  alTording  of  "  such  assist- 
ance and  means  of  educating  the  young  as  will  help  them  to 
become  good  citizens."  We  think  that  the  trustees  who  are 
to  maintain  and  support  this  home,  and  under  whose  care 
and  control  it  is  expressly  placed,  are  thereby  invested  with 
ample  powers  to  select  for  its  inmates,  from  time  to  time,  sub- 
ject only  to  the  limitations  imposed  in  the  concluding  portion 
of  the  will,  such  individuals  of  the  class  of  destitute  and 
friendless  children  as  they,  or  a  majority  of  them,  may  think 
proper,  or  to  commit  the  power  of  selection  to  suitable  officers 
or  agents  under  their  supervision. 

This  power  to  admit  includes  power  to  exclude,  and  to  re- 
move after  admission.  All  such  acts  are  naturally  incident 
to  the  control  of  the  institution. 

It  is  claimed  b}'  the  heirs  at  law  that  the  words,  "  the  same 
to  be  under  the  care  and  control  of  the  above-named  persons 
as  trustees,"  refer  not  to  the  *'  William  L.  Gilbert  Home,"  but 
to  the  funds  bequeathed.  Such  a  construction  would  do 
violence  to   the  rule   which  refers  an  adjective  or  relative 
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clause  to  its  last  antecedent,  as  well  as  to  the  natural  course 
of  thought  which  runs  through  the  whole  paragraph,  the 
latter  part  of  which  contains  specific  directions  as  to  the 
management  of  the  fund  and  the  use  of  the  income  it  may 
produce. 

The  charitable  purpose  is  sufficiently  definite.  The  children 
to  be  benefited  must  reside  in  the  "Home"  :  Coit  v.  Comstocky 
51  Conn.  352,  382;  60  Am.  Rep.  29.  They  can  reside  there,  at 
most,  only  so  long  as  they  are  children.  They  must  be  taken 
**•  from  the  class  of  the  destitute  and  friendless,  and  they 
should  be  given  such  assistance  and  means  of  education  as  will 
help  them  to  become  good  citizens.  The  *'  assistance"  should 
be  such  as  children,  who  are  not  destitute  and  friendless,  find 
at  their  homes,  and  may  thus  include  food,  shelter,  clothing, 
and  medical  attendance.  The  means  of  education  may  be 
afforded  either  by  instruction  given  at  the  home,  or  by  allow- 
ing some  or  all  of  the  children  to  attend  school  in  the  vicinity, 
at  the  discretion  of  the  trustees. 

The  class  to  be  benefited  is  a  large  one,  for  the  testator  has 
imposed  no  restrictions  as  to  race  or  residence,  but  the  num- 
ber of  possible  beneficiaries  under  a  charitable  bequest  is  im- 
material where  a  power  of  selection  is  given:  TreaVs  Appeal 
From  Probate,  30  Conn.  113.  The  "  assistance"  to  be  furnished 
is  quite  as  definitely  indicated  as  was  that  in  the  bequest 
which  we  upheld  in  Tappan^  Appeal  From  Probate,  52  Conn. 
412,  for  the  charitable  assistance  and  benefit  of  indigent,  un- 
married, Protestant  females  over  the  age  of  eighteen  years, 
residents  of  Bridgeport. 

In  1887,  about  three  years  before  the  date  of  the  will,  a 
special  charter  was  granted  to  the  same  sixteen  persons  who 
are  constituted  trustees  under  this  bequest,  by  the  name  of 
"The  William  L.  Gilbert  Home":  10  Special  Acts,  632.  By 
this  charter  they  were  authorized  to  erect  and  forever  main- 
tain a  home  in  Winchester  for  destitute  minors,  admittance 
to  which  should  at  all  times  be  under  the  control  of  the  cor- 
porators, who  could  make  such  rules  for  their  admission  as 
should  be  deemed  wise  and  best.  The  corporation  was  em- 
powered to  receive  and  hold  any  property  which  might  be 
conveyed  or  bequeathed  to  it  by  William  L.  Gilbert,  and  in 
administering  its  trust  to  comply  with  any  lawful  regulations 
which  he  might  prescribe.  The  heirs  at  law  of  Mr.  Gilbert 
have  argued  before  us  that,  as  he  did  not  make  any  bequest 
to  this  corporation,  it  may  fairly  be  presumed  that  he  did  not 
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like  the  discretionary  powers  as  to  the  admission  of  minors  to 
the  home  which  this  charter  gave,  and  that  as  he  afterwards 
\ised  different  language  in  respect  to  tliis  matter  in  his  will, 
such  language  ought  to  be  construed  as  not  intended  *^*  to 
confer  similar  authority.  Their  contention,  in  other  words, 
is  that  the  charter  rebuts  any  implication  of  a  grant  by  the 
will  of  discretionary  powers  in  the  selection  of  beneficiaries. 
It  is  claimed,  on  the  other  hand,  by  the  trustees,  that  the 
<ievise  and  bequest  in  question  inure  to  them,  not  as  individ- 
uals, but  as  a  corporation,  and  should  be  construed  as  if  ex- 
pressly made  to  "The  William  L.  Gilbert  Home." 

We  find  ourselves  unable  to  accept  either  of  these  views. 
The  trustees,  by  the  plain  terms  of  the  will,  take  as  natural 
persons,  and  it  gives  them,  though  in  fewer  words,  substan- 
tially the  same  powers  of  selection  and  administration  which 
are  contained  in  the  charter. 

The  testator  left  his  residuary  estate  to  the  same  sixteen 
persons,  intrust  "for  the  establishment  and  maintenance  of  an 
institution  of  learning  to  be  known  as  tiie  'Gilbert  School,'  " 
providing  certain  lands  and  building  in  Winchester,  which  he 
particularly  describes,  should  be  "given,  free  of  cost,  for  the 
location  of  said  school,  excepting  that  the  present  owners  of 
eaid  land  may  reserve  the  use  and  income  from  the  hotel 
building  and  barn  located  thereon  for  the  period  of  twenty 
years  from  the  date  of  their  purchase  of  said  land,  the  repairs 
and  taxes  to  be  paid  by  them  so  long  as  they  shall  receive 
the  income  of  said  hotel  and  barn."  The  will  then  proceeds 
as  follows: 

"  In  case  the  necessary  school-buildings  are  not  erected  and 
paid  for  during  my  lifetime,  then  the  amount  necessary  for 
the  erection  of  said  buildings  may  be  taken  from  the  princi- 
pal of  the  aforesaid  residue.  Also,  upon  the  grounds  of  said 
Gilbert  School  shall  be  provided  suitable  rooms  for  a  public 
library  for  the  use  of  said  school,  and  which  shall  also  be  free 
to  the  inhabitants  of  said  town  of  Winchester. 

"The  balance  of  said  residue  of  my  estate  shall  be  safely 
invested  by  my  said  trustees,  who  shall  have  the  same  privi- 
leges as  to  investing  the  fund  in  mortgages  secured  on  real 
estate  in  this  and  other  states,  and  in  purchasing  real  estate 
and  erecting  buildings  thereon  as  is  given  in  the  preceding 
section  relating  to  the  'William  L.  Gilbert  Home.*  And  from 
tiie  yearly  income  thereof  the  sum  of  ten  thousand  dollars 
***  shall  be  added  each  year  to  the  principal  for  the  period 
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of  one  hundred  years,  and  longer,  if  the  trustees  deem  best. 
The  balance  of  the  income  from  said  fund,  including  the  in- 
come from  said  yearly  additions,  may  be  used  for  the  main- 
tenance of  said  Gilbert  School  and  the  free  library  above 
mentioned.  ^^ 

"  It  is  my  will  that  the  trustees  of  the  said  *  William  L.  , 
Gilbert  Home '  and  of  the  said  '  Gilbert  School '  shall  be  com- 
posed of  men  of  the  Protestant  faith,  and  that  the  manage- 
ment of  said  institutions  shall  be  of  a  nonsectarian  character. 
Also  it  is  my  will  that  no  children  who  have  been  educated 
in  a  Catholic  parochial  school  shall  be  admitted  to  said  'Gil- 
bert School.'  And,  further,  it  is  my  will  that  no  teacher, 
scholar,  or  inmate  shall,  under  any  condition,  be  admitted  or 
receive  the  benefit  of  either  of  said  institutions,  who  shall  use 
tobacco  in  any  form  or  spirituous  liquors  as  a  beverage." 

Similar  objections  to  those  already  considered  are  urged 
against  the  validity  of  this  bequest,  and  also  one  founded  on 
the  law  against  perpetuities.  Our  statute  of  charitable  uses 
(Gen.  Stats.,  sec.  2951)  specially  names  among  the  grants  to 
be  protected,  such  as  may  be  made  for  the  maintenance  of 
**  schools  of  learning."  The  testator,  in  following  the  words 
of  the  law,  has  sufficiently  expressed  the  great  object  he  had 
in  view,  and  he  has  wisely  imposed  no  limitations  upon  the 
nature  of  the  instruction  to  be  given,  except  that  furnished  at 
the  beginning  of.  the  will  by  the  expression  of  his  general  in- 
tent to  provide  such  "  means  of  educating  the  young  as  will 
help  them  to  become  good  citizens":  Coit  v.  Comstock,  61 
Conn.  352,  379;  50  Am.  Rep.  29.  The  union  of  school  and 
library  is  fully  in  accord  with  the  policy  of  the  state,  as  well 
as  with  all  rules  of  education:  Gen.  Stats.,  sec.  2155. 

The  character  and  extent  of  the  buildings  to  be  erected, 
the  admission  of  scholars,  the  regulation  of  studies,  the  em- 
ployment of  instructors,  and  the  selection  of  books  for  the 
library,  have  been  all  committed  to  the  good  judgment  of  the 
trustees  by  the  terms  of  the  trust,  subject  only  to  the  express 
limitations  which  these  impose:  New  Haven  Young  *'*  Men's 
Institute  v.  City  of  New  Haven,  60  Conn.  32,  40,  41;  Dodge  v. 
Willia^m,  46  Wis.  70. 

The  objection  that  the  bequest  is  void  as  tending  to  create 
a  perpetuity  is  founded  on  the  claim  that  it  may  not  vest 
during  the  life  of  a  person  in  being  at  the  death  of  the  testa- 
tor, and  the  children  of  such  person  (Gen.  Stats.,  sec.  2952), 
or  the  period  of  twenty-one  years  after  his  decease. 
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It  is  certain  that  the  school  and  library  can  be  built  only 
on  the  designated  site,  and  that  this  site  was  not  the  property 
of  the  testator,  or,  so  far  as  the  will  discloses,  subject  to  hi» 
control.  It  is  certain  also  that  the  trust  funds  can  be  used  for 
no  other  purpose  than  the  establishment  and  maintenance  of 
such  a  school  and  library,  and  that  the  fact  that  the  trustees 
are  persons  in  being  and  receive  an  immediate  estate  will  not 
save  the  bequest,  if  there  is  no  certainty  that  effect  can  b© 
given  to  the  testator's  charitable  intent. 

In  tlie  case  oi  Jocelyn  v.  Nolt^  44  Conn.  55,  59,  which  is  re- 
lied on  by  the  heirs  at  law,  the  devise  held  void  was  one 
made  to  trustees,  of  two  adjacent  parcels  of  land,  to  hold  un- 
til a  congregational  society  of  sufficient  ability  should  desire 
to  build  a  church  upon  one  of  them,  and  then  to  permit  such 
church  to  be  built,  and  afterwards  to  convey  both  parcels  to 
the  society,  the  second  (upon  which  was  a  house),  to  be  there- 
after used  as  its  parsonage,  but  until  such  conveyance,  to  be 
occupied  by  certain  individuals  who  were  named,  if  they  de- 
sired, rent  free,  for  their  own  benefit;  the  provision  as  to  one 
of  these  being  for  an  occupancy  by  him  "  for  himself  and  his 
family."  There  was  no  certainty  that  any  congregational 
society  would  offer  to  build  such  a  church  as  was  thus  con- 
templated within  the  lives  of  these  persons  and  of  their  chil- 
dren, or  within  twenty-one  years  from  their  decease,  and 
meanwhile  a  beneficial  estate  in  favor  of  private  individuals 
would  continue  in  existence,  which,  if  the  provision  for  the 
family  of  one  of  the  beneficiaries  were  construed  to  include, 
those  of  his  household  who  might  survive  him,  might  render 
the  land  inalienable  for  a  period  beyond  the  limits  prescribed 
by  law:  Odell  v.  Odell,  10  Allen,  1,  7.  Viewed  in  this  aspect, 
the  result  reached  in  Jocelyn  v.  Nott^  44  Conn.  55,  is  not 
***  inconsistent  with  the  rule  as  stated  in  Russell  v.  Alleuy 
107  U.  S.  163,  171,  that  "a  gift  in  trust  for  a  charity  not  ex- 
isting at  the  date  of  the  gift,  and  the  beginning  of  whose 
existence  is  uncertain,  or  which  is  to  take  effect  upon  a  con- 
tingency that  may  possibly  not  happen  within  a  life  or  lives 
in  being  and  twenty-one  years  afterwards,  is  valid,  provided 
there  is  no  gift  of  the  property  meanwhile  to  or  for  the  benefit 
of  any  private  corporation  or  person."  This  language  was 
quoted  with  approval  by  this  court  in  Storrs  Ayrieidtural 
School  V.  Whitneyy  54  Conn.  342,  348,  and  is  a  clear  and  accu- 
rate statement  of  the  bearing  of  the  statute  of  perpetuitie» 
upon  charitable  bequests. 
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In  the  will  now  under  consideration  the  residuary  estate  is 
wholly  devoted  to  charitable  uses,  and  no  postponement  of 
the  establishment  of  the  school  can  inure  to  the  profit  of  any 
private  interest.  We  do  not  think,  however,  that  a  postpone- 
ment is  possible  beyond  the  time  allowed  for  the  vesting  of 
any  legal  estate.  The  trustees  are  to  establish  the  school, 
provided  a  certain  site  for  it  is  given  free  of  cost,  ''excepting 
that  Ihe  present  owners  of  said  land  may  reserve  the  use  and 
income  from  the  hotel  building  and  barn  located  thereon  for 
the  period  of  twenty  years  from  the  date  of  their  purchase  of 
said  land,  the  repairs  and  taxes  to  be  paid  by  them  so  long 
as  they  shall  receive  the  income  of  said  hotel  and  barn."  In 
considering  the  proper  construction  of  such  provisions,  it  is 
allowable  to  transpose  words  or  limitations,  where  warranted 
by  the  immediate  context  or  the  general  scheme  of  the  will: 
Jarraan's  19th  rule.  Had  the  wording  of  the  condition  been 
that  the  building  site  should  be  given  free  of  cost  within 
twenty  years  from  the  date  when  the  present  owners  pur- 
chased it,  excepting  that  they  might  reserve  the  profits  of  the 
hotel  and  barn  until  the  expiration  of  that  time,  there  would 
be  nothing  in  the  bequest  savoring  of  perpetuity.  We  think 
that  the  testator  intended  to  require  a  conveyance  of  the 
land  within  the  period  of  twenty  years  from  its  purchase  by 
those  whom  he  describes  as  its  present  owners.  Should  a 
conveyance  be  first  tendered  after  the  twenty  years,  the 
trustees  would  not  be  bound  to  *'*  accept  it,  since  the  delay 
would  have  given  the  grantors  the  profits  of  the  hotel  and 
barn  for  a  longer  time  than  that  allowed  by  the  will,  thus 
lessening  the  value  of  the  gift  which  he  seems  to  have  regarded 
as  in  effect  a  consideration  for  his  bequest. 

Had  there  been  no  reference  to  such  a  period  of  twenty 
years,  the  bequest  could  have  been  upheld  on  the  same  prin- 
ciple by  which  that  to  the  Smith  Memorial  Home  in  New 
London  was  recently  supported:  Coit  v.  Covistock,  51  Conn. 
352,  383,  384;  50  Am.  Rep.  29.  It  would  then  have  been 
fairly  implied  from  the  general  scheme  of  the  will  that  the 
gift  of  the  land,  which  was  the  consideration  of  the  proposed 
foundation,  must  be  made  within  a  reasonable  time,  and  that 
it  would  be  so  made  would  have  been  almost  a  necessary  pre- 
Bunjption  in  case  of  so  large  an  endowment  for  important 
public  objects,  the  benefit  of  which  would  extend  to  every 
inhabitant  of  the  town  forever.  A  court  of  equity  regards 
such  a  cliarity  as  vested  in  interest  at  the  testator's  decease 
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in  the  class  of  beneficiaries  who  are  to  ultimately  profit  by  it, 
though  liable  to  be  subsequently  divested  in  case  of  a  failure 
to  perform  the  prescribed  condition. 

The  testator  did  not  make  the  gift  of  a  building  site  a 
condition  precedent  to  the  taking  eflect  of  his  residuary  be* 
quest.  The  bequest  to  the  trustees  is  immediate  and  uncon- 
ditional; and  their  duty  to  add  to  it  by  annual  accumulation 
dates  by  relation  from  the  day  of  the  testator's  death:  Law- 
rence  v.  Security  Co.,  56  Conn.  423,  439.  Should  the  land  not 
be  given  within  a  reasonable  time,  the  intended  purpose  of 
the  trust  might  fail,  but  it  would  be  by  the  nonperformance 
of  a  condition  subsequent:  Tappnn's  Appeal  from  Probate,  52 
Conn.  412,  419;  Literary  Fund  v.  Dawson,  1  Rob.  (Va.)  402, 
421. 

A  bequest  quite  similar  to  that  now  under  consideration 
was  the  subject  of  construction  in  Chamherlayne  v.  Brockett, 
L.  R.  8  Ch.  App.  206,  210.  It  was  made  to  trustees  to  invest 
the  fund  and  apply  a  part  of  the  income  to  certain  charitable 
purposes,  and  "when  and  so  soon  as  land  shall  at  any  time 
be  given  for  the  purpose,"  in  certain  specified  *^*  parishes, 
to  build  three  almshouses  thereon,  and  apply  any  surplus 
towards  the  support  of  their  inmates.  If  this  language  were 
to  be  taken  as  meaning  that  the  charitable  trust  could  take 
effect  only  on  condition  that  the  land  should  be  given  on 
which  to  build,  the  provision  would  have  been  objectionable 
as  tending  to  create  a  perpetuity  and  contrary  to  the  English 
statute  of  mortmain  (9  Geo.  II,  c.  80),  afiecting  deeds  or  de- 
vises to  charitable  uses,  since,  if  carried  out,  it  would  have 
thrown  this  land  into  mortmain  as  effectually  as  if  it  had 
been  owned  and  devised  by  the  testatrix.  The  bequest  was 
upheld.  Lord  Chancellor  Selborne  saying  that  the  only  real 
question  was  whether  the  charitable  trust  was  constituted 
immediately  upon  the  death  of  the  testatrix  or  was  made 
conditional  upon  the  gift  of  land  at  an  indefinite  future  time 
for  the  erection  of  almshouses  thereon.  The  court  was  of 
opinion  that  the  gift  was  immediate,  and  therefore  valid, 
^'although  the  particular  application  of  the  fund  directed  by, 
the  will  would  not  of  necessity  take  effect  within  any  assign- 
able limit  of  time,  and  could  never  take  effect  at  all  except 
on  the  occurrence  of  events  in  their  nature  contingent  and 
uncertain":  See,  aho,  Henshaw  v.  Atkinson,  3  Madd.  306, 
313. 

Und«3r  the  cy  pres  doctrine  of  the  jurisprudence  of  England, 
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«  failure  of  the  contemplated  gift  of  land  in  such  cases  simply 
leaves  the  trust  fund  applicable,  under  the  direction  of  the 
■courts,  to  some  other  form  of  charity.  For  more  than  a 
•century  after  the  foundation  of  the  colony  of  Connecticut 
equitable  relief  was  given  only  on  petition  to  the  general 
assembly.  In  1773  a  grant  of  concurrent  jurisdiction  was 
made  to  the  ordinary  courts  of  justice,  but  the  legislature 
continued  the  occasional  exercise  of  chancery  powers  down 
to  a  recent  period:  2  Swift's  System,  420;  Stanley  v.  Colt^  5 
Wall.  119.  Among  these  was  that  of  administering  cy  pres 
relief  in  matters  of  charitable  trusts:  Wheeler's  Appeal  from 
Probate,  45  Conn.  306,  315.  In  1876  the  general  assembly 
confided  to  the  superior  court  power  to  order  the  sale  of  any 
lands  devised  in  trust  where,  in  its  opinion,  this  would  pro- 
mote the  interest  of  the  beneficiaries:  Gen.  Stats,  *'*  sec.  779. 
In  1880  it  was  given  authority,  in  cases  where  the  execution 
of  a  trust  deed  in  accordance  with  its  terms  has  become,  by 
reason  of  a  change  of  circumstances,  impossible,  or  would 
frustrate  the  manifest  intention  of  the  grantor,  to  sell  the  land, 
and  direct  the  application  of  the  proceeds  in  such  manner  as 
it  may  deem  most  proper  to  secure  the  object  for  which  the 
trust  was  originally  created,  as  near  as  may  be  according  to 
the  intent  of  the  conveyance:  Gen.  Stats.,  sec.  778.  In  1886 
the  superior  court  was  invested  with  exclusive  jurisdiction 
of  all  matters  where  the  general  assembly  had  theretofore 
exercised  jurisdiction  over  the  sale  of  lands,  when,  by  reason 
of  the  condition  of  the  parties  in  interest,  or  the  limitations 
of  any  will  or  deed,  no  person  could  convey  a  legal  title:  Gen. 
Stats.,  sec.  776. 

Whether,  in  view  of  the  gradual  and,  of  late,  rapid  with- 
drawal of  the  general  assembly  from  the  consideration  of 
matters  proper  for  equitable  relief,  the  equitable  jurisdiction 
of  the  superior  court,  which  has  been  thus  expressly  author- 
ized to  apply  the  cy  pres  doctrine  to  trusts  created  by  deed, 
ought  not  to  be  now  deemed  to  include  authority  to  deal  in 
the  same  manner  with  charitable  trusts  created  by  will,  it  is 
unnecessary  to  determine  in  the  present  case:  See  Birchard  v. 
£cott,  39  Conn.  63;  Dailey  v.  City  of  New  Haven,  60  Conn. 
S14,  325.  The  bequests  of  Mr.  Gilbert  need  only  that  favor- 
able construction  to  which  all  charitable  trusts  are  entitled 
in  a  court  of  equity,  to  ascertain  their  meaning  and  establish 
their  validity.  It  will  certainly  not  be  presumed  that  the 
testator  intended  to  make  any  disposition  of  his  estate  in  vio- 
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lation  of  law.  If  two  modes  of  construction  are  fairly  open, 
one  of  which  would  turn  bis  bequest  into  an  illegal  perpetuity, 
while,  by  following  the  other  it  would  be  valid  and  operative, 
the  latter  mode  must  be  preferred:  Gray  on  Perpetuities^ 
sec.  633. 

It  is  now  fully  recognized  as  a  rule  of  our  jurisprudence 
that  gifts  to  charitable  uses  are  to  be  highly  favored,  and  will 
be  most  liberally  construed  in  order  to  accomplish  the  intent 
of  the  donor,  and  trusts  for  such  purposes  may  be  established 
and  carried  into  effect  where,  if  not  of  a  charitable  *"* 
nature,  they  could  not  be  supported:  Coit  v.  Comstock,  51 
Conn.  352,  377;  50  Am.  Rep.  29. 

Expressions  not  fully  in  harmony  with  this  doctrine  may 
be  found  in  some  of  the  earlier  American  decisions,  of  which 
the  leading  one  is  Baptist  Assn.  v.  Hart,  4  Wheat.  1,  cited 
and  relied  on  in  White  v.  Fisk,  22  Conn.  31,  52,  54.  But  the 
position  there  favored  by  Chief  Justice  Marshall,  that,  inde- 
pendently of  the  statute  of  43d  Eliz.,  courts  of  equity  had  no 
power  to  enforce  bequests  for  charitable  uses  which  would 
have  been  void  on  principles  applicable  to  other  trusts,  was 
pronounced  untenable  in  Vidol  v.  Girard,  2  How.  127,  146, 
and  Perin  v.  Carey,  24  How.  465,  501,  and  declared  by  the 
same  court  in  Ould  v.  Washington  Hospital,  95  U.  S.  303,  309, 
to  be  based  on  a  theory  that  had  "  nearly  disappeared  from 
the  jurisprudence  of  the  country":  Russell  v.  Allen,  107  U.  S» 
163,  167;  Frnzier  v.  St.  Luke's  Church,  147  Pa.  St.  256;  White 
V.  Howard,  38  Conn.  342,  362. 

The  heirs  at  law  have  not  objected  to  the  validity  of  either 
of  the  bequests  which  are  under  consideration  on  account 
of  the  provisions  for  accumulation,  but  the  complaint  brings 
them  before  us  for  our  advice.  The  testator  has  directed 
that  ten  thousand  dollars  out  the  income  of  each  trust  fund 
shall  be  added  to  the  principal  for  one  hundred  years,  and 
longer  if  the  trustees  deem  best,  and  that  the  income  from 
these  annual  additions  may  be  used,  as  it  accrues,  for  the 
benefit  of  the  charities.  There  will,  therefore,  be  no  period 
exceeding  one  year  during  which  the  entire  income  of  the 
entire  fund  will  not  be  subject  to  an  immediate  charitable 
use. 

If  these  directions  for  accumulation  were  invalid  they  are 
80  far  separable  from  the  main  provisions  of  the  bequest 
that  the  latter  would  still  remain  in  full  force  and  effect: 
Odell  y.  Odellf  10  Allen,  1.     But  if  charitable  trusts  vest  and 
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become  operative  within  the  period  limited  by  law,  there  is 
nothing  in  the  statutes  or  jurisprudence  of  this  state  which 
prevents  their  establishment  to  endure  in  perpetuity,  and  we 
perceive  nothing  opposed  to  public  policy  in  permitting  or 
requiring  by  their  constitution  such  an  increase  of  the  trust 
*'*  fund  by  reasonable  additions  from  the  annual  income. 
JStorrs  Agricultural  School  v.  Whitney,  54  Conn.  342.  348.  The 
bequest  to  the  William  L.  Gilbert  Home  amounts  to  four 
hundred  thousand  dollars,  and  that  for  the  Gilbert  School  to 
a  still  larger  sum.  We  do  not  regard  the  amount  of  the 
annual  accumulation  directed  by  the  testator  as  unrea- 
sonable in  view  of  the  considerable  income  which  will  be 
immediately  derived  from  each  fund,  and  its  certain  increase 
by  that  to  accrue  from  the  annual  additions.  The  probable 
increase  during  the  next  century  in  the  population  of  the 
state  and  country  will  extend  the  opportunities  for  usefulness 
of  the  institutions  which  the  testator  has  founded,  and  give 
ample  field  for  the  use  of  the  larger  income  which  will  result 
from  the  larger  funds.  Should  the  trustees  continue  the 
accumulations,  after  a  hundred  years,  for  an  unreasonable 
time,  the  courts  can  supply  a  ready  remedy:  Tappan'a  Appeal 
From  Probate,  52  Conn.  412,  420. 

The  complaint  in  this  action  sets  forth  that  the  site  desig- 
nated for  the  William  L.  Gilbert  Home,  and  described  in  the 
will  as  having  been  acquired  from  Henry  Gay,  had  been  pro- 
cured by  the  latter  at  a  cost  of  ten  thousand  dollars,  and 
•conveyed  to  the  testator  in  consideration  of  an  agreement  by 
the  latter  to  erect  thereon  a  home  for  destitute  and  friendless 
children  and  to  endow  it  with  half  of  his  estate;  and  that  he 
did,  in  fact,  during  his  lifetime,  erect  thereon  a  suitable  build- 
ing for  such  a  home,  at  an  expense  of  forty  thousand  dollars, 
and  receive  into  it  a  number  of  destitute  and  friendless  chil- 
<iren,  who  were  being  cared  for  there  at  his  expense  at  the 
time  of  his  decease. 

It  is  also  alleged  that  in  1887  the  testator  signed  a  written 
agreement,  reciting  that  David  Strong  and  others  were  about 
to  purchase  the  land  which  is  described  in  the  will  as  the  site 
of  the  proposed  "Gilbert  school,"  and  that  they  were  then 
to  convey  it  to  him  free  of  cost,  and  that  he  had  made  a  will 
giving  half  his  estate  to  trustees  for  the  establishment  and 
maintenance  of  an  institution  to  be  called  "The  William  L. 
<Jilbert  Seminary"  on  said  site;  and  then  providing  that 
4Baid  Strong  and  others  were  to  retain  possession  of  the  land 
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until  he  or  his  trustees  should  be  ready  to  build,  and  *'• 
should  have  the  use  of  the  hotel  buildings  thereon  for  twenty^ 
years  from  the  date  of  their  purchase,  and  that  the  instru- 
ment should  remain  in  the  hands  of  Henry  Gay  for  the  bene- 
fit both  of  said  Strong  and  others  and  of  Mr.  Gilbert,  until 
the  transfer  of  the  land  was  made  and  the  erection  of  the- 
building  begun.  It  is  further  alleged  that  soon  afterwards 
David  Strong  and  others,  citizens  of  Winchester,  at  a  cost  of 
twenty  thousand  dollars,  in  consequence  and  in  consideration! 
of  this  agreement,  bought  the  land  in  question,  and  have  ever 
since  held  it  in  trust  for  the  purposes  mentioned  in  the  agree- 
ment, and  are  ready  and  willing  to  convey  it  to  the  trustees,^ 
agreeably  to  the  terms  of  the  residuary  bequest  in  the  last 
will  of  the  testator. 

Henry  Gay  is  one  of  the  executors  of  the  testator,  and  he 
and  David  Strong  are  both  among  the  trustees  named  in  th© 
will  and  parties  to  this  action. 

The  heirs  at  law  demurred  to  all  these  allegations,  and 
their  demurrer  was  sustained  by  the  superior  court.  By 
stipulation  of  the  parties  the  propriety  of  this  action  of  the 
superior  court  has  been  made  the  subject  of  review  upon  this 
reservation,  as  fully  as  if  the  question  had  been  raised  on  ap- 
peal after  a  final  judgment  in  favor  of  the  heirs. 

The  results  to  which  we  have  arrived,  and  which  have  been 
already  stated,  have  probably  made  it  unnecessary  to  decidtf 
the  point  thus  presented  by  the  stipulation,  but  we  think  it 
proper  to  say  that  the  allegations  in  question  seem  to  us  to 
relate  to  facts  as  to  which  the  court  had  a  right  to  inquire, 
in  order  to  be  placed  in  the  situation  of  the  testator,  whether 
for  the  purpose  of  determining  the  objects  of  his  bounty,  the 
subject  of  disposition,  or  the  quantity  of  interest  which  he 
intended  to  give:  Bond's  Appeal  From  Probate,  31  Conn.  183^ 
190;  Crosby  v.  Mason,  32  Conn.  482,  487. 

The  first  of  the  two  bequests  now  under  consideration  is- 
expressed  to  be  "  for  the  purpose  of  maintaining  and  support- 
ing a  home  for  destitute  and  friendless  children,  permanently," 
on  a  certain  piece  of  land  owned  by  the  testator;  the  second 
is  "  for  the  establishment  and  maintenance  of  an  institution 
of  learning,  to  be  known  as  the  "  Gilbert  School,"  **®  on  a. 
certain  other  parcel  owned  by  third  persons.  The  extrinsia 
evidence  tendered  by  the  allegations  in  question  is  that  the 
testator  himself  built  and  opened  such  a  ''home"  as  h» 
thought  suitable,  on  the  lot  described  in  the  will  as  deeded 
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to  him  by  Henry  Gay,  and  that  it  was  so  deeded  by  Mr.  Gay 
for  that  very  purpose.  Proof  of  such  facts  tends  to  show  the 
exact  character  of  the  "home,"  for  the  maintenance  (not  the 
establishment)  of  which  the  will  provides. 

The  second  bequest  was  attacked  as  contrary  to  the  law 
against  perpetuities,  on  the  ground  that  it  was  uncertain 
whether  the  site  for  the  proposed  school  could  ever  be  ob- 
tained. 

Had  David  Strong  and  others  conveyed  this  land  to  the 
testator  before  his  death,  we  think  this  clearly  could  have 
been  shown  to  disprove  the  possibility  of  any  delay  in  the 
vesting  of  the  charity  by  an  event  which  had  occurred  before 
the  time  when  the  will  first  spoke.  But  if,  before  that  time, 
they  had  acquired  it  in  trust  for  this  very  use,  under  a  writ- 
ten agreement  with  him  to  that  effect,  proof  of  such  an  equi- 
table interest  in  him  as  to  this  property  is  no  less  admissible. 
Their  purchase  was  indeed  made  with  a  view  to  the  dedica- 
tion of  the  land  for  the  site  of  an  institution  to  be  known  as 
the  "  William  L.  Gilbert  Seminary,"  whereas  the  name  given 
in  the  will  of  1890  is  the  "William  L.  Gilbert  School";,  but 
if  the  holders  of  the  land  make  no  objection  to  this  variation, 
the  heirs  at  law  can  take  no  benefit  from  it. 

We  think  the  demurrer  to  paragraphs  eleven,  twelve,  and 
fourteen  of  the  complaint  should  have  been  overruled. 

The  complaint  also  set  up  that  the  testator  procured,  in 
1887,  a  special  charter,  to  the  same  sixteen  persons  appointed 
trustees  in  his  will,  by  the  name  of  "  The  William  L.  Gilbert 
Home,"  with  authority  to  receive  donations  or  bequests  from 
him  or  others  made  in  order  to  establish  and  support  a  home 
for  destitute  and  friendless  children  in  Winchester,  and  an- 
other charter  to  them  in  1889,  by  the  name  of  "  The  Gilbert 
School  of  Winchester,"  with  like  powers  as  to  the  establish- 
ment and  maintenance  of  a  school.  Tlie  heirs  demurred  to 
these  averments,  and  to  the  claim  predicated  upon  them, 
***  for  instructions  as  to  the  effect  of  the  charters  as  respects 
the  trusts  created  by  the  will,  and  the  demurrer  was  properly 
sustained.  Of  the  existence  and  terms  of  these  charters  the 
court  by  statute  took  judicial  notice,  but  there  was  nothing  in 
them  or  in  their  procurement  to  affect  the  construction  of  the 
will.  As  for  the  claim  of  the  executors  that  they  were  rele- 
vant to  show  or  to  remove  a  latent  ambiguity  in  the  constitu- 
tion of  the  trustees,  it  is  enough  to  say  that  the  will  designates 
these  plainly  as  natural  persons,  by  their  proper  names,  with- 
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out  the  use  of  any  words  of  equivocal  description:  Fairfield  v. 
Lawson,  50  Conn.  501,  510;  47  Am.  Rep.  669.  Nor  would  the 
facts  alleged  be  admissible  to  rebut  a  resulting  trust,  even  if 
the  bequests  under  the  terms  of  the  will  had  been  held  to  be 
too  indefinite  and  uncertain:  Avery  v.  Chappel,  6  Conn.  270, 
275;  16  Am.  Dec.  53.  The  resulting  trusts  which  can  be  re- 
butted by  extrinsic  evidence  are  those  claimed  upon  a  mere 
implication  of  law,  not  those  arising  on  the  failure  of  an  ex- 
press trust  for  imperfection  or  illegality:  1  Jarman  on  Wills, 
424;  3  Jarman  on  Wills,  735;  3  Redfield  on  Wills,  599. 

Other  questions  are  raised  by  the  pleadings  which  it  is  un- 
necessary to  consider,  in  view  of  our  opinion  that  the  trusts 
are  valid  on  the  face  of  the  will. 

The  superior  court  is  advised  that  the  trusts  for  the  benefit 
of  the  "William  L.  Gilbert  Home,"  and  of  the  "Gilbert 
School,"  are  each  valid  and  operative;  that  the  provisions  for 
accumulation  therein  contained  are  valid  as  respects  an  ac- 
cumulation until  the  end  of  a  hundred  years  from  the  testator's 
decease,  and  for  a  reasonable  time  thereafter,  to  be  determined 
by  the  then  trustees,  subject  to  the  control  of  the  proper  court; 
that  the  interlocutory  judgment  sustaining  the  demurrer  of 
the  heirs  at  law  to  paragraphs  eleven,  twelve  and  fourteen  of 
the  complaint  should  be  set  aside,  and  that  part  of  the  de- 
murrer overruled;  and  that  the  executors  should  pay  and 
convey  the  property  bequeathed,  upon  said  charitable  trusts 
to  the  surviving  trustees  named  in  the  will. 

In  this  opinion  the  other  judges  concurred. 
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Perpetuities. — For  a  thorough  discussion  of  the  mle  against  perpetuities 
in  the  various  states  see  Latvrence's  Estate,  136  Pa.  St.  354;  20  Am.  St.  Rep. 
925,  and  note  with  the  cases  collected,  and  the  extended  note  to  Barnum  y, 
Barnum,  90  Am.  Dec.  101. 

Wills— Construction— Tbansposing  Words  and  Clauses.— Courts 
will  transpose  the  clauses  of  a  will  only  when  absolutely  necessary  to  do  so 
in  order  to  support  the  evident  meaning  of  the  testator:  Oilmor's  Estate,  154 
Pa.  St.  523;  35  Am.  St.  Rep.  855.  Repugnant  words,  in  whatever  portion 
of  a  will  they  occnr,  which  contravene  the  evident  purpose  and  intention  of 
the  testator  as  clearly  expressed,  may  be  rejected  or  transposed,  or  limited 
and  controlled  by  other  and  prior  provisions,  and  the  general  purpose  and 
intent  thus  clearly  manifested:  Dickiton  v.  Dickison,  138  IIU  541;  32  Am.  St. 
Rep.  163,  and  note. 
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Charitablb  UsEa  Are  Favored  in  eqnity,  and  will  Le  eapportedwhen  a 
trast  would  fail  for  uncertainty,  were  it  not  for  the  charity:  Johtison  v.  John- 
son, 92  Tenn.  559;  36  Am.  St.  Rep.  104,  and  note;  liaUy  v.  Umatilla  County, 
15  Or.  172;  3  Am.  St.  Rep.  142.  See,  also,  the  extended  note  to  Howe  v. 
Wilson,  60  Am.  Rep.  234. 


EiTCHiB  V.  Waller. 

[63  Connecticut,  155.  ] 

Master  and  Servant — Course  of  Employment — Deviation  by  Serv- 
ant— Liability  of  Master. — A  farm  laborer  who,  under  orders  from 
his  master,  proceeds  with  a  team  and  wagon  to  a  brewery  some  dis- 
tance from  the  farm  and  procures  a  load  of  manure  without  any  direc- 
tions from  his  master  as  to  the  route  to  be  taken  in  going  or  coming, 
and  who  in  returning  deviates  from  the  usual  route  and  stops  to  attend 
to  business  of  his  own,  leaving  the  team  unhitched  in  the  highway,  is 
■till  acting  in  the  execution  of  the  master's  business  and  within  the 
scope  of  his  employment  so  as  to  make  the  master  liable  for  injnry  to 
the  property  or  person  of  a  third  party,  caused  by  the  running  away  of 
the  team  while  the  servant  is  thus  engaged  in  the  transaction  of  his 
own  business. 

Hasteb  and  Servant — Scope  of  Employment— Question  of  Fact. — 
Whether  or  not  the  act  of  a  servant  for  which  it  is  sought  in  a  particu- 
lar case  to  hold  the  master  liable  was  done  in  the  execution  of  the 
master's  business  within  the  scope  of  the  employment  is  in  moat  cases 
a  question  of  fact. 

Hasteb  and  Servant— Deviation  by  Servant— Liability  of  Master — 
Question  of  Law  or  Fact. — In  most  cases  when  the  question  of  the 
master's  responsibility  turns  principally  upon  the  mere  extent  of  devia- 
tion by  the  servant  from  the  strict  course  of  his  employment  or  duty, 
such  question  is  generally  one  of  fact  and  not  of  law,  and  must  depend 
upon  the  extent  of  deviation  and  all  the  attendant  circumstances. 
When  the  deviation  is  slight  and  not  unusual  the  court  may,  as  a  mat- 
ter of  law,  determine  that  the  servant  was  still  executing  his  master's 
business,  or  if  the  deviation  is  very  marked  and  unusual  the  court  ia 
like  manner  may  determine  that  the  servant  was  not  on  the  master's 
business  but  on  his  own,  relieving  the  master  from  liability.  Cases 
falling  between  these  extremes  are  regarded  as  involving  merely  a  ques- 
tion of  fact  to  be  left  to  the  jury  or  other  trier  of  these  questions. 

Master  and  Servant — Deviation  by  Servant  From  Course  of  Em- 
ployment— Liability  of  Master. — In  cases  of  deviation,  a  mere  de- 
parture by  the  servant  from  the  strict  course  of  his  duty,  even  for  a 
purpose  of  his  own,  does  not  in  and  of  itself  constitute  such  a  depar- 
ture from  the  master's  business  as  to  relieve  him  of  responsibility. 

Master  and  Servant — Deviation  of  Servant  From  Course  of  Em- 
ployment— Liability  of  Master. — If  a  servant,  while  deviating  from 
the  strict  line  of  his  employment,  is  really  engaged  in  the  execution  of 
the  master's  business  it  is  immaterial  tliat  he  jciins  with  this  some  pri- 
vate business  or  purpose  of  his  own,  and  the  master  is  still  liable,  but  if 
the  servant,  during  such  deviation,  is  on  a  frolic  of  his  own,  without  be- 
ing at  all  on  his  master's  business,  the  latter  is  not  liable. 


362  Ritchie  v.  Walleb.  [Conn* 

J.  J.  Rose  and  0.  P.  Carroll,  for  the  appellant. 
N.  W,  Bishop  and  E.  0.  Hull,  for  the  appellee. 

**''  Torrance,  J.  This  is  an  action  against  a  master  for 
damage  caused  by  the  negligence  of  a  servant. 

The  court  below,  upon  the  facts  found,  decided  that  the  in- 
jury occurred  solely  through  the  negligence  of  the  servant. 
One  of  the  claims  of  the  defendant,  though  it  was  not  pressed 
on  the  argument,  is  that  the  court,  as  matter  of  law,  erred 
in  so  doing.  Upon  this  point  it  is  suflBcient  to  say  that  the 
record  does  not  present  any  question  of  law  for  review* 
Upon  the  facts,  as  they  appear  of  record,  we  must  regard  the 
decision  of  the  trial  court  upon  this  point  as  final  and  con* 
elusive. 

In  the  discussion  of  the  case,  therefore,  we  will  assume 
*'®  that  the  negligence  of  the  servant  and  the  damage  re- 
sulting therefrom  have  been  determined  against  the  defend- 
ant,  and  that  the  question  of  the  responsibility  of  the  master 
therefor  alone  remains  to  be  considered. 

The  facts  bearing  upon  this  question  are,  in  substance,  the 
following:  The  defendant  is  a  farmer  in  Trumbull,  and  at  the 
time  of  the  injury,  in  September,  1891,  and  for  some  years 
prior  thereto,  had  been  accustomed,  twice  a  week,  to  get 
manure  for  his  farm  from  a  brewery  on  North  Washington 
avenue  in  Bridgeport.  This  avenue  and  Main  street  intersect 
at  a  point  called  Bull's  Head,  about  a  thousand  feet  south  of 
the  brewery.  The  avenue  and  Main  street  are  connected  by 
three  cross  streets,  called  respectively,  beginning  with  the  one 
next  north  of  Bull's  Head,  MuUoy's  lane,  Grand  street,  and 
Commercial  street.  The  brewery  is  nearly  opposite  the  point 
where  MuUoy's  lane  enters  the  avenue. 

In  December,  1890,  the  defendant  hired  the  servant  in 
question,  whose  name  is  Blackwell,  as  a  farm  laborer.  Soon 
thereafter  the  defendant,  for  the  purpose  of  getting  a  load  of 
manure,  and  of  showing  Blackwell  the  place  to  procure  it  in 
the  future,  drove  down  with  him  from  the  farm  to  the  brewery, 
passing  down  Main  street  to  Grand,  through  Grand  to  North 
Washington  avenue,  and  'thence  southerly  to  the  brewery. 
After  getting  a  load  they  returned  through  Grand  street  to 
Main  and  thence  northerly  home.  Neither  at  that  time  nor 
on  any  subsequent  occasion  did  the  defendant  give  any  spe- 
cial directions  or  instructions  as  to  what  particular  route 
Blackwell  should  follow  in  going  to  or  returning  from  the 
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brewery  with  manure,  although  he  supposed  Blackwell  took 
the  same  route  followed  on  the  first  occasion  above  men- 
tioned.  In  fact  Blackwell  went  or  returned  sometimes  by 
way  of  Mulloy's  lane,  and  sometimes  by  way  of  Grand  or 
Commercial  street,  and  the  defendant  never  at  any  time  mada 
any  inquiries  as  to  what  route  he  took. 

On  the  day  of  the  injury  the  defendant  told  Blackwell  to 
go  to  the  brewery  after  a  load  of  manure  and  to  spread  it  on 
a  designated  lot  on  the  farm.  These  were  all  the  directions- 
1*9  given  to  him.  The  defendant  did  not  know  that  he  in- 
tended to  go  to  any  other  place. 

Pursuant  thereto  Blackwell,  with  the  wagon  and  twohorsea 
of  the  defendant,  went  to  the  brewery  to  procure  a  load  of. 
mariure.  After  so  doing,  instead  of  returning  to  Main  street 
through  the  lane,  or  Grand  or  Commercial  street,  and  going 
thence  northerly  towards  Trumbull  as  usual,  Blackwell  drove- 
southerly  down  the  avenue  to  Bull's  Head,  and  thence  into 
Main  street,  and  thence  northerly  in  the  direction  of  home- 
till  he  came  to  a  certain  shoemaker's  shop  on  Main  street,, 
southerly  of  Mulloy's  lane.  There  he  got  oft'  of  his  wagon^ 
leaving  his  team  for  about  five  minutes,  and  went  into  the 
shoemaker's  shop.  Blackwell's  purpose  and  object  in  so  do- 
ing was  to  see  the  shoemaker  about  soleing  or  mending  the- 
shoes  belonging  to  and  then  worn  by  him.  While  he  was  in 
the  shop  tlie  team  started  at  a  slow,  trotting  gait  up  Main: 
street,  till  it  came  opposite  the  plaintiff's  market,  where  the 
wiieels  of  the  defendant's  wagon  caught  in  the  left  rear  wheel 
of  the  plaintiff^'s  wagon,  upsetting  the  same,  and  causing  the 
injuries  to  the  plaintifi"  and  his  property  referred  to  in  the- 
complaint. 

Blackwell  was  employed  by  the  month,  and  the  carting  of 
the  manure  was  within  the  ordinary  scope  of  his  employment 
as  a  servant  of  the  defendant,  and  he  was  in  the  service  of 
the  defendant  at  the  time  of  the  accident. 

Just  here  it  may  be  well  to  call  attention  to  two  points  ia 
the  finding,  and  to  settle  its  interpretation  with  reference  to 
them.  After  stating  that  Blackwell  drove  around  to  the  shoe- 
maker's shop,  and  there  left  his  team  and  went  into  the  shop^ 
the  court,  as  we  have  seen,  adds  that  "  Blackwell's  purpose 
and  object  in  so  doing  was  to  see  the  shoemaker  about  soleing 
or  mending  his  shoes."  Now  whether  the  phrase  "  in  so  do- 
ing," refers  to  the  entire  conduct  of  Blackwell  from  the  time 
he  left  the  brewery  till  the  horses  ran  away,  or  only  to  hia 
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act  in  leaving  them  and  going  into  the  shoemalier's  shop,  is 
perhaps  not  free  from  doubt.  We  will  assume,  however,  in 
accordance  with  what  seems  to  be  the  claim  of  the  **•  defend- 
ant, that  the  phrase  in  question  refers  to  the  entire  conduct. 

Again,  the  finding  is  that  Blackvvell  "was  in  the  service  of 
the  defendant  at  the  time  of  the  accident."  This  may  mean 
simply  that  at  the  time  of  the  accident  his  term  of  service 
had  not  expired,  and  that  he  had  not  been  discharged,  or  it 
may  mean  that  in  making  the  detour  he  was,  and  continued 
to  be,  in  the  execution  of  the  master's  business  within  the 
scope  of  the  employment.  We  shall,  for  the  purposes  of  the 
discussion,  assume  that  the  former  meaning  is  the  correct 
one. 

Whether  then,  upon  the  facts  found,  the  master  is  responsible 
for  the  negligence  of  the  servant,  is  the  important  question. 
The  general  rule  of  law  applicable  to  this  class  of  cases  is  ac- 
■curately  and  comprehensively  stated  in  Stone  v.  Hills,  45 
Conn.  47,  29  Am.  Rep.  635,  as  follows:  "  For  all  acts  done  by 
a  servant  in  obedience  to  the  express  orders  or  directions  of 
the  master,  or  in  the  execution  of  the  master's  business, 
within  the  scope  of  his  employment,  and  for  acts  in  any  sense 
warranted  by  the  express  or  implied  authority  conferred  upon 
him,  considering  the  nature  of  the  services  required,  the  in- 
structions given,  and  the  circumstances  under  which  the  act 
is  done,  the  master  is  responsible;  for  acts  which  are  not 
within  these  conditions  the  servant  alone  is  responsible." 

Of  these  "conditions"  of  liability,  the  one  under  which  the 
present  case  seems  to  fall,  if  it  falls  under  any  of  them,  is  the 
one  for  acts  done  "in  the  execution  of  the  master's  business 
within  the  scope  of  his  employment."  This  rule  or  "  condi- 
tion" of  liability  is  in  itself  simple  and  intelligible  enough, 
hut  in  determining  whether  any  particular  case  falls  within 
it  or  not,  difiicult  and  troublesome  questions  may  arise. 
*'  The  cases  which  have  arisen  upon  this  subject  have  from 
the  earliest  times  been  productive  of  much  astute  and  inter- 
-esting  discussion  in  courts  of  law,  and  eminent  judges  have 
differed  widely  in  their  decisions.  It  has  always  been  a  mat- 
ter of  extreme  difficulty  to  apply  the  law  to  the  ever  varying 
facts  and  circumstances  which  present  themselves":  Rayner 
y.  Mitchell,  L.  R.  2  C.  P.  D.  357. 

***  In  reality,  however,  the  difficulty  here  spoken  of  arisM 
in  ascertaining  whether  the  act  was  done  in  the  execution  of 
the  master's  business  within  the  scope  of  his  employment, 
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which  as  we  shall  see  is  ordinarily  a  question  of  fact,  and  not 
In  applying  the  rule  when  that  fact  has  been  ascertained. 
This  fact  once  determined,  the  rule  can  be  easily  applied,  but 
the  rule  cannot  at  all  aid  in  the  determination  of  the  fact. 
The  rule  tells  us  that  the  master's  liability  depends  upon 
whether  the  acts  were  done  in  the  execution  of  his  business 
within  the  scope  of  his  employment,  but  it  does  not  help  u» 
to  determine  whether  they  were  or  not  so  done. 

In  like  manner  the  general  rule  of  construction  is  that  the 
intent  of  the  parties  shall  prevail.  This  tells  us  what  to  do 
when  the  intent  has  been  ascertained,  but  affords  no  aid  in 
a  particular  case  in  ascertaining  what  the  intent  is.  Whetiier 
then  the  act  of  a  servant,  for  which  it  is  sought  in  a  particu- 
lar case  to  hold  the  master  responsible,  was  done  in  the  exe- 
cution of  the  master's  business  within  the  scope  of  the 
employment  or  not,  must  from  the  nature  of  things  in  most 
cases  be  a  question  of  fact  to  be  determined  as  such  by  the 
jury  or  other  trier,  because  no  general  rule  of  law  has  been  or 
probably  can  be  laid  down,  the  application  of  which  will  de- 
termine the  matter  in  all  cases.  Sometimes,  however,  this 
question  is  determined  by  the  court  as  a  matter  of  law.  But 
in  by  far  the  greater  number  of  cases  where  the  question  of 
the  masters  responsibility  turns,  as  in  the  present  case,  prin- 
cipally upon  the  mere  extent  of  deviation  by  the  servant  from 
the  strict  course  of  his  employment  or  duty,  it  has  been  gen- 
erally held  to  be  one  of  fact  and  not  of  law. 

In  such  case  it  is,  and  must  usually  remain,  a  question  de- 
pending upon  the  degree  of  deviation  and  all  the  attendant 
circumstances.  In  cases  where  the  deviation  is  slight  and 
not  unusual,  the  court  may,  and  often  will,  as  matter  of  law, 
determine  that  the  servant  was  still  executing  his  master's 
business.  So,  too,  where  the  deviation  is  very  marked  and 
unusual,  the  court  in  like  manner  may  determine  that  the 
servant  was  not  on  the  master's  business  at  all,  but  on  his 
own.  Cases  falling  between  these  extremes  will  be  regarded 
*•'  as  involving  merely  a  question  of  fact,  to  be  left  to  the 
jury  or  other  trier  of  such  questions. 

Thus,  in  Phelon  v.  Stiles,  43  Conn.  426,  the  deviation  by  the 
servant  from  the  strict  course  of  his  duty  was  so  slight  that 
this  court,  as  matter  of  law,  held  the  master  liable;  while  in 
Stone  V.  Hilhy  45  Conn.  44,  29  Am.  Rep.  635,  the  deviation 
was  ^o  marked  and  unusual  that  it  refused  to  hold  the  master 
responsible. 
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On  the  other  hand,  where  a  servant,  contrary  to  his  duty» 
«nd  solely  for  a  purpose  of  his  own,  drove  his  master's  horse 
and  cart  a  quarter  of  a  mile  out  of  the  way,  the  question 
"whether  in  and  while  so  doing  he  was  in  the  execution  of  his 
inaster's  business  within  the  scope  of  his  employment  was 
left  to  the  jury  us  a  question  of  fact:  Whatman  v.  Pearson, 
L.  R.,  3  Com.  P.  422.  "  Whether  the  servant  is  really  bent 
on  his  master's  affairs  or  not  is  a  question  of  fact,  but  a  ques- 
tion which  may  be  troublesome":  Pollock  on  Torts,  side  p. 
71.  In  the  following  cases,  among  many  others,  this  question 
ivas  decided  as  one  of  fact:  Kimball  v.  Cushman,  103  Mass. 
194;  4  Am.  Rep.  528;  Redding  v.  South  Carolina  R.  R.  Co.,  3 
"S.  C.  1;  16  Am.  Rep.  681;  Rounds  v.  Delaware  etc.  R.  R.  Co.^ 
'64  N.  Y.  129;  21  Am.  Rep.  597;  Cormack  v.  Digby,  9  I.  R. 
O.  L.  657;  Burns  v.  Paulson,  L.  R.  8  Com.  P.  563. 

In  cases  of  deviation  the  authorities  are  clearly  to  the  effect 
that  a  mere  departure  by  the  servant  from  the  strict  course 
■of  his  duty,  even  for  a  purpose  of  his  own,  will  not  in  and  of 
itself  be  such  a  departure  from  the  master's  business  as  to  re- 
lieve him  of  responsibility.  "  Not  every  deviation  of  the  serv- 
ant from  the  strict  execution  of  his  duty,  nor  every  disregard 
of  particular  instructions,  will  be  such  an  interruption  of  the 
oourse  of  employment  as  to  determine  or  suspend  the  master's 
responsibility.  But  where  there  is  not  merely  deviation  but 
a  total  departure  from  the  course  of  the  master's  business,  so 
that  the  servant  may  be  said  to  be  'on  a  frolic  of  his  own,* 
the  master  is  no  longer  answerable  for  the  servant's  conduct ": 
Pollock  on  Torts,  side  p.  76. 

In  the  case  of  Joel  v.  Morrison,  6  Car.  &  P.  501,  the  jury 
were  told  that  if  the  servant  with  his  master's  horse  and  *** 
oart  made  a  detour  in  order  to  call  upon  a  friend,  or  if  when 
<lriving  on  his  master's  business  he  went  out  of  his  way  against 
his  master's  implied  commands,  the  master  remains  liable  for 
the  servant's  negligence  while  extra  viam;  but  that  "if  he 
was  going  on  a  frolic  of  his  own,  without  being  at  all  on  hia 
master's  business,  the  master  will  not  be  liable." 

If  the  servant  in  going  extra  viam  is  really  engaged  in  the 
'execution  of  the  master's  business  within  the  scope  of  his 
employment  it  is  immaterial  that  he  joined  with  this  some 
private  business  or  purpose  of  his  own.  Thus  in  Patten  v. 
Rea,  2  Com.  B.,  N.  S.,  605,  the  servant  started  out  on  busi- 
ness of  the  master,  and  also  to  see  a  doctor  on  his  own  ac- 
count.    While  on  his  way  to  see  tlie  doctor  he  negligently 
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drove  against  a  horse  and  killed  it,  and  the  master  was  held 
responsible. 

In  Sleath  v.  Wilson,  9  Car.  &  P.  607,  the  master  was  held 
liable  for  the  negligent  act  of  his  servant,  who,  after  having 
€et  his  master  down,  drove  around  to  deliver  a  parcel  of  his 
own,  and  did  not  drive  directly  where  he  had  been  ordered  to 
go:  See  the  case,  also,  of  Cormack  v.  Dighy,  9  I.  R.  C.  L.  557, 
upon  this  point.  In  Storey  v.  Ashton,  L.  R.,  4  Q.  B.  476,  Chief 
Justice  Cockburn  says:  "I  think  that  if  a  driver,  while  act- 
ing in  his  master's  business,  were  to  make  a  slight  deviation 
to  carry  some  business  of  his  own  into  effect,  in  such  a  case 
the  master  might  be  liable,  and  that  the  question  would  be 

one  of  degree  as  regards  the  extent  of  the  deviation I 

xim  far  from  saying  if  the  servant  when  going  on  his  master's 
"business  took  a  somewhat  longer  road,  that  owing  to  the  de- 
viation he  would  cease  to  be  in  the  employment  of  the  master 
«o  as  to  divest  the  latter  of  all  responsibility;  in  such  cases 
it  is  a  question  of  degree  as  to  how  far  the  deviation  could  bo 
considered  as  a  separate  journey." 

In  Wliatman  v.  Pearson,  L.  R.,  3  Com.  P.  422,  the  servant 
with  the  horse  and  cart  of  the  master,  contrary  to  express 
orders,  went  a  quarter  of  a  mile  out  of  his  way  purely  for  a 
purpose  of  his  own,  and  the  master  was  held  responsible.  In 
Mitchell  v.  Crassweller,  18  Com.  B.  237,  Maule  J.,  said:  "The 
**'*  master  is  liable  even  though  the  servant  in  the  perform- 
ance of  his  duty  is  guilty  of  a  deviation,  or  a  failure  to  per- 
form it  in  the  strictest  and  most  convenient  manner." 

In  some  of  its  aspects  the  case  of  Quinn  v.  Power,  87  N.  Y. 
535,  41  Am.  Rep.  392,  is  somewhat  similar  to  the  case  at  bar. 
There  a  boatman  at  a  certain  town  on  the  Hudson  river  ap- 
plied to  tiie  pilot  in  charge  of  a  ferry-boat  asking  to  be  put  oa 
board  of  a  canal-boat,  then  in  midstream.  The  pilot,  with- 
out compensation  and  apparently  out  of  mere  "  good  nature," 
agreed  to  do  so.  Similar  acts  had  occasionally  been  done 
before,  but  without  the  knowledge  or  express  authority  of  the 
master.  To  reach  the  canal-boat  the  pilot  diverged  from  his 
Tegular  course,  and  while  so  out  of  his  course,  through  the 
negligence  of  those  in  charge  of  the  ferr.v-boat,  a  collision 
with  a  canal-boat  occurred.  In  behalf  of  the  master  it  was 
urged  that  his  servants,  when  the  collision  occurred,  were  not 
acting  in  his  business  or  within  the  scope  of  their  employment, 
but  in  the  execution  of  an  independent  purpose  of  their  own 
not  connected  with  the  master's  business.      But  upon'  this 
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point  the  court  said:  "We  do  not  concur  in  this  view  of  the 
transaction.  At  most,  it  appears  to  us  a  case  where  the  serv- 
ant, while  acting  in  the  master's  business,  and  within  the 
scope  of  his  employment,  deviated  from  the  line  of  his  duty 
to  his  master  and  disobeyed  his  instructions.  When  this  ferry- 
boat left  the  dock  at  Athens  it  started  for  its  terminus  at 
Hudson.  It  took  freight  and  passengers  to  transfer  across 
the  river.  Servants  and  boat,  as  the  latter  moved  out  into 
the  river,  were  doing  the  master's  business  and  acting  in  the 
line  of  duty  and  of  employment.  There  was  a  usual  track  or 
toute  by  which  the  boat  crossed.  It  may  even  have  been  se- 
lected  and  dictated  by  the  owner.  In  deviating  from  it  the 
servants  might  disregard  the  instructions  of  the  master,  but 
they  were  none  the  less  engaged  in  the  master's  business  of 
transporting  passengers  from  Athens  to  Hudson  because  they 
did  not  follow  the  usual  route  or  pursued  another  or  even  a 
forbidden  track.  They  were  still  doing  their  employer's  work, 
though  in  a  manner  contrary  to  his  instructions.  If  they 
stopped  the  boat  in  the  middle  *^*  of  the  river,  they  did  not 
cease  to  be  engaged  in  the  master's  business.  Even  if  the 
motive  was  some  purpose  of  their  own,  they  were  still  about 
their  usual  employment,  although  pursuing  it  in  a  way  and 
manner  to  subserve  also  such  purpose.  When  they  took  this 
passenger  to  the  tow,  and  in  so  doing  deviated  from  the  usual 
route  and  stopped  the  boat  midriver  for  that  reason,  they 
were  still  engaged  in  the  master's  business  of  transporting 
freight  and  passengers  across  the  river.  They  were  doing  it 
in  a  mode  and  manner  perhaps  not  authorized,  and  possibly 
in  some  sense  to  effect  a  purpose  of  their  own,  but  none  the 
less  acting  within  the  scope  of  their  employment  and  engaged 
in  the  master's  business. 

Some  of  the  above  remarks  are  quite  applicable  to  the  case 
at  bar.  In  making  the  detour  Blackwell  was  still  in  charge 
of  his  master's  team,  though  on  a  roundabout  way  home,  cart- 
ing manure  to  his  master's  farm.  That  was  his  main  purpose 
and  object  throughout  the  entire  transaction.  In  the  language 
of  the  case  last  cited,  even  if  the  motive  was  some  purpose  of 
his  own,  he  was  still  about  his  usual  employment,  although 
pursuing  it  in  a  way  and  manner  to  subserve  such  purpose 
also. 

Applying  these  principles  to  the  case  at  bar,  the  question 
for  the  court  below  was  whether  or  not  Blackwell,  for  the  time 
being,  totally  departed  from  the  master's  business  and  set  out 
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upon  a  separate  journey  and  business  of  his  own.  If  the  rule 
of  law  were  that  any  deviation  by  the  servant  "  to  carry  some 
business  of  his  own  into  effect"  was  of  itself  such  a  departure, 
the  above  question  would'be  one  of  law.  But  this,  as  we  have 
seen,  is  not  the  rule  of  law.  To  decide  the  question  in  a  case 
like  the  present,  the  trier  must  take  into  account,  not  only  the 
mere  fact  of  deviation,  but  its  extent  and  nature  relatively  to 
time  and  place  and  circumstances,  and  all  the  other  detailed 
facts  which  form  a  part  of  and  truly  ciiaracterize  the  devia- 
tion, including  often  the  real  intent  and  purpose  of  the  serv- 
ant in  making  it. 

Without  spending  more  time  upon  this  point,  we  think 
the  above  question  is  one  of  fact  in  the  ordinary  sense,  and 
***  that  the  case  at  bar  clearly  falls  witliin  tlie  class  of  eases 
where  such  question  is  strictly  one  of  fact  to  be  decided  by 
the  trier.  As  such  we  think  the  court  below  decided  it.  It 
is  true  that  upon  our  interpretation  of  the  finding  the  court 
below  has  not  found  formally  and  in  terms  that  Blackwell, 
during  the  time  of  the  detour,  was  in  the  execution  of  his 
master's  business,  and  perhaps  such  interpretation  does  that 
court  an  injustice;  but,  however  this  may  be,  the  court,  in  de- 
ciding as  it  did,  necessarily  found  that  Blackwell  continued 
in  the  execution  of  the  master's  business  all  the  time,  and  this 
is  enough  without  so  finding  in  terms.  This  court  will  not 
review  such  a  finding  upon  the  errors  assigned. 

If,  however,  we  should  hold  the  question  raised  upon  this 
point  to  be  one  of  law,  we  have  no  hesitation  in  saying  that 
the  court  below  reached  the  correct  conclusion  on  the  facts 
found.     In  either  point  of  view,  then,  there  is  no  error. 

The  remaining  question  relates  to  the  allowance  of  the 
amendment.  The  complaint  alleged  that  the  damage  was 
done  by  the  defendant,  while  the  proof  was  that  it  was  done 
by  his  servant.  After  the  plaintiff  rested,  the  defendant 
moved  for  a  nonsuit  on  the  ground  of  this  variance,  and  the 
court  permitted  the  plaintifi"  to  amend  his  complaint  in  this 
respect.  According  to  the  record,  the  only  objection  made 
by  the  defendant  was  a  general  one  to  the  allowance  of  the 
amendment,  and  the  error  assigned  upon  this  point  seems  to 
relate  wholly  to  the  allowance  of  the  amendment.  Under  the 
statute,  section  1023,  the  court  clearly  had  the  discretionary 
power  to  allow  the  amendment,  and  the  power,  for  aught  thnt 
we  can  see,  was  very  properly  exercised:  Santo  v.  Maynardy 
67  Conn.  157. 
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The  real  grievance  of  the  defendant,  however,  upon  this 
part  of  the  case,  as  stated  upon  his  brief,  seems  to  be  that  ho 
was  not  allowed  time  to  demur  to  the  amended  complaint. 
Now,  if  we  admit,  for  argument's  pake,  that  the  amended 
complaint  was  demurrable,  there  are  two  suflBcient  answers 
to  this  claim  of  the  defendant.  The  first  is  that  it  is  not  fairly 
included  in  the  assignments  of  error,  and  the  second  is  that 
it  nowhere  appears  that  the  defendant  asked  or  offered  **''  to 
demur,  or  that  his  right  to  do  so  was  questioned  or  denied  by 
the  court  below. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 

Master  and  Servant — Master's  Liability  to  Third  Persons — Devia- 
tion BY  Servant.  — Though  the  injurj'  done  by  a  servant  consists  of  acts  in 
departure  from  the  authority  conferred  or  implied,  nevertheless  when  they 
occur  in  the  course  of  the  employment  the  master  is  answerable  for  the 
wrong  committed:  Palmeri  v.  Manhattan  Ry.  Co.,  133  N.  Y.  261;  28  Am.  St. 
Rep.  632,  and  note;  Lake  Shore  etc.  H.  R.  Co.  v.  Brown,  123  111.  162;  5  Am. 
St.  Rep.  510.  A  master  is  liable  for  the  act  of  a  servant  in  leaving  a  truck  in 
a  public  street,  although  the  act  be  done  in  violation  of  the  master's  orders: 
Powell  v.  Deveny,  3  Cush.  300;  50  Am.  Dec.  738.  Where  a  servant  performs 
the  duty  for  wliich  he  is  engaged  in  such  a  manner  as  to  injure  another,  the 
master  is  liable,  although  he  may  have  forbidden  the  act:  International  etc. 
Ry.  Co.  V.  Anderson,  82  Tex.  516;  27  Am.  St.  Rep.  902,  and  note  with  the 
cases  collected.  A  servant  is  deemed  to  be  in  the  master's  service  whenever 
present  to  perform  his  duty  under  the  contract  creating  the  relation  of  mas« 
ter  and  servant,  altlough  at  the  time  he  may  not  be  engaged  in  the  perform- 
ance of  any  duty:  East  Line  etc.  R.  R.  Co.  v.  Scott,  71  Tex.  703;  10  Am.  St. 
Rep.  804.  If,  however,  a  servant  acts  without  reference  to  the  service  in 
which  he  is  employed  to  effect  some  independent  purpose  of  his  own,  the 
master  is  not  liable:  Stephenson  v.  Southern  Pac.  Co.,  93  Cal.  558;  27  Am.  St. 
Rep.  223,  and  note,  A  servant  may  depart  from  his  employment  without 
making  the  master  liable  for  his  negligence,  and  he  so  departs  whenever  he 
goes  beyond  the  scope  of  his  employment,  and  engages  in  affairs  of  his  own: 
Pittsburgh  etc.  Ry.  Co.  v.  Shields,  47  Ohio  bt.  387;  21  Am.  St.  Rep.  840,  and 
note.  A  master  is  civilly  liable  for  the  manner  in  which  a  servant  does  hia 
work,  although  the  manner  in  which  he  does  it  is  contrary  to  his  instruc- 
tions: McClung  v.  Dearborne,  134  Pa.  St.  396;  19  Am.  St.  Rep.  708,  and 
note;  Golden  v.  Newbrand,  52  Iowa,  59;  35  Am.  Rep.  257;  New  Orleans  etc 
R.  R.  Co.  V.  Harrison,  48  Miss.  112;  12  Am.  Rep.  356,  and  note.  See,  fur- 
ther, the  extended  notes  to  Baird  v.  Shipman,  22  Am.  St.  Rep.  614,  and 
Blake  v.  Feiiia,  55  Am.  Dec.  317. 
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[63  CONNECiICOT,  167.] 

Phtsicians— DxGREB  ov  Skill  and  Dilioemcs  Requibsd  of. — ^Physicians 
and  sargeons  by  holding  themselves  out  to  the  world  as  such  impliedly 
contract  that  they  possess  the  reasonable  and  ordinary  qualifications 
of  their  profession,  and  are  under  a  duty  to  exercise  reasonable  and 
-ordinary  care,  skill,  and  diligence.  In  determining  what  constitutes 
8uch  skill  and  diligence,  the  test  is  that  which  physicians  and  surgeons 
in  the  same  neighborhood  and  same  line  of  practice  ordinarily  have  and 
exercise  in  like  cases  at  the  time  of  the  treatment. 

Physicians  of  Different  Schools — Ability  of,  How  Measorsd. — If  ft 
physician  belonging  to  a  certain  particular  and  distinct  school  of  medi> 
cine  is  sued  for  malpractice,  his  treatment  is  to  be  tested  by  the  general 
doctrines  of  his  school,  and  not  by  those  of  other  and  different  schools 
of  practice. 

Physicians  of  Different  Schools — Ability  and  Treatment  of,  How 
Tested. — If  a  physician  called  to  treat  a  patient  adopts  the  treatment, 
not  of  one  particular  school  in  the  abstract,  but  of  his  own  particular 
school,  which  he  publicly  professes  and  practices,  and  is  then  sued  for 
malpractice,  and  the  medical  testimony  offered  by  the  plaintiff  relates 
to  treatment  prescribed  by  a  different  school,  snch  testimony  must  be 
weighed,  not  alone  with  regard  to  bias  and  jr -judice  influencing  the 
testimony  of  witnesses,  but  with  regard  to  bias  or  prejudice  which 
tnight  influence  or  incline  the  jury  in  favor  of  one  school  rather  than 
the  other,  and  the  jury  must  be  instructed  not  to  judge  by  determining 
which  school  in  their  own  view  is  best. 

J.  W.  Webster^  for  the  appellant. 
C.  G.  Root,  for  the  appellees. 

168  Fenn,  J.  This  is  an  action  by  a  minor  child  to  recover 
damages  against  the  defendant,  who  is  a  homoeopathic  phy- 
eician,  for  alleged  malpractice  in  treating  her  for  ophthalmia. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment rendered  thereon  the  defendant  appealed  to  this  court. 

The  only  questions  presented  which  are  necessary  to  con- 
sider relate  to  the  charge  of  the  court  to  the  jury.  Evidence 
was  offered  to  show  that  the  defendant  in  treating  the  plain- 
tiff adopted  the  remedies  prescribed  by  the  homoeopathic  prac. 
tiiioners.  It  appeared  that  the  allopathic  school  of  medicine 
would  treat  such  a  case  differently,  and  in  the  latter  way 
the  plaintiff  claimed  that  she  ought  to  have  been  treated. 
The  defendant  asked  the  court  to  charge  the  jury — "that 
treatment  by  a  physician  of  one  particular  school  is  to  be 
tested  by  the  general  doctrines  of  his  school,  and  not  by  those 
of  other  scliools."  The  court  refused  to  so  charge,  and 
•charged  as  follows:   "  In  regard  to  that  matter,  I  will  say 
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that  the  defendant's  negligence  or  want  of  skill  in  the  treat' 
ment  of  the  plaintiflf's  eye  must  be  determined  by  all  of  the 
***  evidence  in  the  case,  and  if  the  defendant  adopted  the 
treatment  laid  down  by  one  particular  school  of  medicine, 
and  the  medical  testimony  offered  by  the  plaintiff  related  to 
treatment  prescribed  by  a  different  school,  you  will  weigh 
the  testimony,  having  regard  to  any  bias  or  prejudice  that 
might  influence  the  testimony  of  those  who  belonged  to  a 
different  school  from  that  of  the  defendant.  You  should 
also  take  into  consideration  the  training  and  education  of 
the  defendant  for  his  profession,  the  experience  which  he  has 
had,  and  the  degree  of  skill  with  which  he  handled  the  case, 
all  bearing  upon  the  question  whether  the  defendant  used 
ordinary  care  and  skill  in  the  treatment  of  the  plaintiff."^ 
The  defendant  claims  that  the  court  erred,  both  in  refusing 
to  charge  as  requested  and  in  charging  as  it  did. 

In  the  absence  of  special  contract,  physicians  and  surgeons, 
by  holding  themselves  out  to  the  world  as  such,  impliedly 
contract  that  they  possess  the  reasonable  a,nd  ordinary  quali- 
fications of  their  profession,  and  are  under  a  duty  to  exerciso 
reasonable  and  ordinary  care,  skill,  and  diligence:  Landon  v. 
Humphrey,  9  Conn.  209;  23  Am.  Dec.  333;  Kendall  v.  Brown, 
74  111.  232;  Small  v.  Howard,  128  Mass.  131;  35  Am.  Rep. 
863;  Ballon  v.  Prescott,  64  Me.  305;  Leighton  v.  Sargent,  31 
N.  H.  119;  64  Am.  Dec.  323;  Ely  v.  Wilbur,  49  N.  J.  L.  685;. 
60  Am.  Rep.  668;  Potter  v.  Warner,  91  Pa.  St.  362;  36  Am, 
Rep.  668;  Hathorn  v.  Richmond,  48  Vt.  557;  Gates  v.  Fleischer^ 
67  Wis.  504.  In  determining  what  constitutes  reasonable 
and  ordinary  care,  skill,  and  diligence,  the  test  is  that  which 
physicians  and  surgeons  in  the  same  general  neighborhood 
and  in  the  same  general  line  of  practice  ordinarily  have  and 
exercise  in  like  cases:  Hathorn  v.  Richmond,  48  Vt.  557; 
Utley  V.  Burns,  70  111.  162;  Almond  v.  Nugent,  34  Iowa,  300; 
11  Am.  Rep.  147;  Small  v.  Howard,  128  Mass.  131;  35  Am. 
Rep.  363;  Leighton  v.  Sargent,  81  N.  H.  119;  64  Am.  Dec. 
323.  In  addition  to  this,  however,  regard  must  be  had  to 
the  advanced  state  of  the  profession  at  the  time  of  the  treat- 
ment: Small  V.  Howard,  128  Mass.  131;  Gates  v.  Fleischer, 
67  Wis.  504;  Smothers  v.  Hanks,  84  Iowa,  286;  11  Am.  Rep. 
141;  Nelson  v.  Harrington,  72  Wis.  591;  7  Am.  St.  Rep.  900. 

Premising  these  general  principles,  we  come  to  the  precise 
question  presented  by  the  appeal:  Ought  the  defendant's 
*'•  request  to  charge  to  have  been  complied  with?    And  wa» 


May,  1893.]  Force  v.  Grkgory.        '  373 

the  charge,  as  given,  correct  and  suflBcient?  The  language 
of  the  request  may  be  found  in  Patten  v.  Wiggin,  61  Me.  694, 
■81  Am.  Dec.  593,  where  tlie  following  charge  was  held  to  be 
correct:  "  If  there  are  distinct  and  different  schools  of  prac- 
tice, and  a  physician  of  one  of  those  schools,  is  called  in,  his 
treatment  is  to  be  tested  by  the  general  doctrines  of  his  school, 
and  not  by  those  of  other  schools.  It  is  to  be  presumed  that 
the  parties  so  understood  it.  The  jury  are  not  to  judge  by- 
determining  which  school,  in  their  own  view,  is  best."  And 
the  same  principle  was  clearly  stated,  in  an  able  opinion,  in 
Bowman  v.  Woods,  1  G.  Greene,  441,  and  we  are  aware  of  no 
authority  to  the  contrary.  But  notwithstanding  this,  it 
seems  to  us  that  the  inherent  difficulty  in  an  endeavor  to 
vindicate  the  action  of  the  court  below  is  not  because  the 
court  failed  to  charge  in  the  identical  language  of  the  request, 
nor  because  of  the  language  actually  used  by  the  court,  which 
appears  correct  so  far  as  it  goes,  but  rather  because  the  court, 
in  refusing  to  charge  as  requested,  and  only  charging  as  it 
■did,  omitted  to  bring  to  the  attention  of  the  jury  a  considera- 
tion which,  in  view  of  the  testimony  received,  and  the  claims 
made  thereon  by  counsel,  ought  to  have  been  presented  to 
them.  It  having  appeared  how  the  allopathic  school  of  medi- 
cine would  treat  a  case  of  the  character  of  the  one  in  question, 
the  court,  as  we  have  seen,  said:  "If  the  defendant  adopted 
the  treatment  laid  down  by  one  particular  school  of  medicine, 
-and  the  medical  testimony  offered  by  the  plaintiff  related  to 
the  treatment  prescribed  by  a  dififerent  school,  you  will  weigh 
the  testimony,  having  regard  to  any  bias  or  prejudice  that 
might  influence  the  testimony  of  those  who  belonged  to  a 
different  school  from  that  of  the  defendant."  Doubtless  thig 
is  correct;  the  testimony  should  be  so  weighed.  But  if  the 
defendant  adopted  the  treatment,  not  of  one  particular  school 
in  the  abstract,  but  of  his  own  particular  school,  which  he 
publicly  professed  and  practiced,  and  the  medical  testimony 
offered  by  the  plaintiff  related  to  treatment  prescribed  by  a 
dififerent  school,  such  testimony  sliould  be  weighed,  not  alone 
with  regard  to  bias  or  prejudice  influencing  the  testimony 
*''*  of  witnesses,  but  with  regard  to  bias  or  prejudice  which 
might  influence  or  incline  the  jury  in  favor  of  one  school 
rather  than  the  other.  For,  as  Avas  said  in  Patten  v.  Wiggin, 
61  Me.  594,  81  Am.  Dec.  593:  "The  jury  are  not  to  judge  by 
<leterraining  which  school,  in  their  own  view,  is  best." 

And  as  it  seems  to  us  from  the  testimony  presented,  which 
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did  not  stop  with  the  Btatement  of  how,  in  the  view  of  the 
witnesses,  such  a  case  ought  to  be  treated,  but  went  farther, 
and  stated  how  "  the  allopathic  school  of  medicine  would 
treat  it,"  it  was  precisely  from  such  bias  or  prejudice  the  de- 
fendant stood  in  danger.  Indeed,  the  counsel  for  the  plain- 
tiff freely  admitted  in  argument  before  us  that  the  respective 
merits  of  the  two  schools  of  medical  practice  were,  and  as  he 
claimed iof  right  ought  to  have  been,  on  trial  before  the  jury. 
We  cannot  concede  such  right,  and  the  jury,  we  think,  should 
have  been  told  that  the  relative  merits  of  the  two  schools 
were  in  no  sense  before  them  for  their  consideration;  that  so- 
far  as  the  defendant  was  to  be  judged  by  either,  it  was  by 
the  tenets,  rules,  principles,  and  practices  of  his  own  school, 
not  by  those  of  another;  and  that  if  the  defendant  adopted 
the  treatment  laid  down  by  his  own  school,  the  fact  that  an- 
other school  prescribed  another  treatment  tended  in  no  wis© 
to  show  that  the  defendant  was  chargeable  with  lack  of  skill 
or  negligence.  It  would  seem  that  if  it  could  be  held  negli- 
gent or  unskillful  in  a  given  case  to  use  the  treatment  pre- 
scribed by  the  school  to  which  the  practitioner  belonged,  such 
negligence  or  want  of  skill  must  consist  either  in  the  mode  of 
use,  the  application  of  such  remedies  under  improper  circum- 
stances, or  because  they  were  intrinsically  wrong,  inappro- 
priate, or  inadequate.  If  there  be  any  valid  objection  to  the 
language  quoted  from  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593,  it  is  in  the  failure  to  incorporate  with  the  general 
Btatement  the  further  one  that  the  test  there  given  does  not 
exclude  the  duty  of  keeping  pace  with  the  progress  of  profes- 
sional knowledge,  ideas,  and  discoveries,  to  the  extent  that  a 
faithful,  conscientious,  and  competent  practitioner,  of  what- 
ever school,  may  be  reasonably  expected,  and  is  therefore 
lawfully  required  to  do,  not  because  the  test  of  the  treat- 
ment of  some  other  school  can  be  applied.  It  may  be  added 
*'*  that  the  general  expressions  in  the  charge  under  consid- 
eration, that  the  question  of  the  defendant's  negligence  "must 
be  determined  by  all  of  the  evidence  in  the  case,"  and  that 
the  jury  should  consider  "the  training  and  education  of  the 
defendant  for  his  profession,  the  experience  which  he  had 
had,  and  the  degree  of  skill  with  which  he  handled  the  case,"^ 
in  no  sense  appear  to  meet  or  supply  the  wanting  element  in 
the  charge,  and  that  because  of  such  element,  if  the  unquali- 
fied language  of  the  request  was  too  broad,  still  the  rule  stated 
in  Seeley  v.  Town  of  Litchfield,  49  Conn.  138,  applies,  and  that 
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"if  it  was  not  the  duty  of  the  court  to  charge  precisely  as  re- 
quested, yet  it  was  its  duty  to  respond  to  the  request  by 
charging  the  jury  correctly  on  that  subject." 

It  was  not  claimed  that  the  fact  that  the  plaintifif  was  an 
infant  of  tender  years,  incapable  of  contracting,  and  that  the 
physician  was  called  by  her  father,  in  any  way  extended  or 
altered  the  implied  contract  and  duty  of  the  defendant.  Nor 
do  we  think  such  a  claim,  if  made,  would  have  been  valid. 
It  appeared  that  the  defendant  had  at  least  to  some  extent 
been  the  family  physician,  and  had  previously,  as  such,  pre- 
scribed for  the  plaintifif;  but  this  circumstance  also  is  one  to 
which  no  importance  has  been  attached. 

There  is  error,  and  a  new  trial  is  granted. 

la  this  opinion  the  other  judges  concurred. 


Physicians  and  Surgeons— Degree  of  Skill  and  Care  Required  or— 
The  degree  of  care  aud  skill  required  of  a  physician  in  the  performance  of 
bis  duty  is  such  as  physicians  ordinarily  exercise  in  the  treatment  of  their 
patients:  State  v.  Housei:eepei;  70  Md.  162;  14  Am.  St.  Rep.  340,  and  note? 
note  to  Nelson  v.  Harrington,  7  Am.  St.  Rep.  909;  and  the  extended  notes 
to  HoUzman  v.  Hoy,  118  111.  634;  59  Am.  Rep.  392-.398;  and  Howard  v. 
Orover,  28  Md.  97;  48  Am.  Dec.  481-487.  See,  also,  Lawson  v.  Conaway,  37 
W.  Va.  159;  ante,  p.  17,  and  note;  and  Du  Boia  v.  Decker,  130  N.  Y.  325; 
27  Am.  St.  Rep.  529,  and  note. 

Physicians  of  Different  Schools — Ability,  How  Measured. — Tha 
treatment  of  a  physician  of  one  particular  school  is  to  be  tested  by  the  gen- 
eral doctrines  of  his  school,  and  not  by  those  of  other  schools:  Patten  v. 
Wiggin,  51  Me.  594;  81  Am.  Dec.  593.  A  physician  or  surgeon  is  bound  to 
exercise  such  reasonable  care  aud  skill  as  is  possessed  and  exercised  by  phy- 
sicians and  surgeons  in  good  standing  of  the  same  system  or  school  of  prac- 
tice in  the  locality  of  his  practice,  having  due  regard  to  the  advanced  stata 
of  medical  and  surgical  science  at  the  time:  Nelson  t.  Hanington,  72  Wis. 
591;  7  Am.  St.  Rep.  900. 


Crandall's  Appeal. 

[63  Connecticut,  365.] 

Wills — Undue  Influence— Mental  Capacity— Evidencb  of. — The  con- 
tents of  a  will  constitute  the  highest  evidence  of  the  capacity  or  in- 
capacity of  the  testator.  If  its  provisions  under  all  the  circumstances 
are  just  and  reasonable,  this  is  a  circumstance  tending  to  prove  capacity 
and  to  disprove  undue  influence  precisely  as  au  absurd  and  unreason- 
able will  tends  to  prove  the  contrary. 

Wills- Mental  Capacity — Unequal  Provisions  as  Evidence  of  Undub 
Influence. — If  the  jury  find  from  all  the  evidence,  giving  the  character 
of  the  contents  of  the  will  its  due  weight  as  evidence,  that  the  testator 
had  sufficient  mental  capacity,  then  the  equity  or  inequity  of  the  dis- 
position of  the  estate  does  not  invalidate  the  wilL 
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Wills— Capacity  and  Undue  Influence— Value  of  Testimont  of  At- 
testing Witnesses.— The  evidence  of  the  attesting  witneases  to  a  will 
aa  to  mental  capacity  or  undue  influence  is  not  entitled  to  special  con* 
aideration  or  prominence  merely  because  they  are  attesting  witnessea. 
On  the  contrary,  the  value  of  their  evidence  is  exactly  the  same  as  that 
of  any  other  witnesses  of  equal  intelligence,  with  equal  means  of  knowU 
edge  and  observation,  and  equally  credible. 

C.  E.  Searls  and  J.  11.  Potter,  for  the  appellants. 

E.  M.  Warner  and  L.  B.  Cleveland,  for  the  appellees. 

■*•  Carpenter,  J.  This  is  an  appeal  from  a  probate  de- 
cree establishing  the  last  will  and  testament  of  Ebenezer 
Farrows.  The  will  was  attacked  on  two  grounds — mental 
incapacity  and  undue  influence.  On  the  trial  to  the  jury  the 
proponents  of  the  will  presented  to  the  court  several  requests 
to  charge  the  jury.  These  requests  were  not  complied  with 
in  terms,  and  the  appellees  insist  that  they  were  not  complied 
with  in  substance.  The  jury  returned  a  verdict  against  the 
will,  and  the  appellees  appealed  to  this  court. 

The  reasons  of  appeal  allege  that  the  court  erred  in  respect 
to  each  of  the  six  requests.  We  will  consider  the  requests 
in  their  order. 

The  first  request  is  as  follows:  "The  jury  have  nothing  to 
do  with  the  equity  or  inequity  of  the  testamentary  disposi- 
tions of  property,  provided  they  believe  from  the  evidence 
that  the  alleged  testator  had  sufficient  mental  capacity  to 
make  a  will,  as  explained  in  these  instructions,  and  that  the 
will  was  made  of  his  own  free  will  by  the  testator." 

This  request  is  somewhat  ambiguous,  at  least  its  precise 
'*''  meaning  is  obscure,  so  that  if  given  literally  it  might,  and 
probably  would,  have  been  misleading  or  confusing.  If  by 
the  request  it  was  intended  that  the  jury  should  be  instructed 
that  the  terms  of  the  will  should  be  entirely  disregarded  in 
considering  the  evidence  tending  to  prove  and  to  disprove 
capacity  or  undue  influence,  the  request  clearly  should  not 
have  been  complied  with.  Mr.  Chamberlin,  in  his  work  on 
American  Commercial  Law  for  Business  Men,  on  page  854, 
says:  "If  the  will  was  written  by  the  testator  himself,  the 
character  of  its  contents  is  the  highest  evidence  of  his  capac- 
ity or  incapacity."  And  we  may  add  that  even  if  the  will 
was  dictated  by  the  testator,  and  its  provisions  under  all  the 
circumstances  seem  to  be  just  and  reasonable,  that  certainly 
is  a  circumstance  tending  to  prove  capacity  and  to  disprove 
undue  influence,  precisely  as  an  absurd  or  unreasonable  will 
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tends  to  prove  the  contrary.  Such  seenjs  to  be  the  teaching 
of  1  Swift's  Digest,  140:  "If  the  disposition  of  the  estate  be 
very  unreasonable  and  improper,  as  giving  it  to  strangers,  or 
all  to  one  child,  this  will  be  a  strong  circumstance  from 
whence  to  infer  undue  influence  and  want  of  undferstanding." 

It  may  be  suggested  that  the  meaning  is,  that  if  the  jury 
find  from  all  the  evidence,  giving  the  character  of  the  con- 
tents of  the  will  its  due  weight  as  evidence,  that  the  testator 
had  BufiBcient  testamentary  capacity,  etc.,  then  the  equity  or 
inequity  of  the  disposition  of  the  estate  should  not  invalidate 
the  will.  If  that  is  its  true  meaning,  we  think  counsel  were 
singularly  unfortunate  in  their  use  of  language.  It  is  not 
probable  that  the  court  so  understood  the  request,  and  it  is 
•quite  certain  that,  if  the  charge  had  been  given  as  requested, 
the  jury  would  not  have  so  understood  it  without  considerable 
explanation.  The  court  is  not  bound  to  charge  in  the  lan- 
guage of  a  request  when  the  language  will  be  likely  to  be 
misunderstood  without  further  explanation. 

It  is  apparent  that  the  word  "evidence,"  as  used  in  the  re- 
quest, signifies  that  given  by  witnesses  as  distinguished  from 
the  contents  of  the  will.  While  the  latter  is  evidence  in  a 
broad  sense,  yet  it  is  manifest  that  the  word  was  used  '®® 
in  a  more  limited  sense.  As  thus  used,  the  obvious  meaning 
of  the  request  is  that  the  contents  of  the  will  should  be  ex- 
cluded as  evidence  on  the  main  issue.  That  is  not  law,  and 
the  instruction  was  properly  refused. 

The  second  request  is:  "  The  jury  should  give  special  promi- 
nence to  the  testimony  of  the  three  attesting  witnesses,  both 
upon  the  question  of  capacity  and  of  undue  influence,  because 
they  were  present  at  the  time  and  place  of  the  execution  of  the 
will,  and  had  the  means  and  the  opportunity  of  judging  of 
the  testator's  capacity,  and  are  regarded  in  the  law  as  placed 
around  the  testator  in  order  that  no  fraud  may  be  practiced 
upon  him  in  the  execution  of  the  will  and  to  judge  of  his 
capacity." 

The  eflTect  of  a  compliance  with  this  request  would  have 
been  to  place  the  attesting  witnesses  upon  a  higher  plane  in 
the  estimation  of  the  jury  on  the  question  of  capacity  and  of 
undue  influence  than  other  witnesses,  although  the  latter  may 
have  had  equal  or  even  superior  means  of  knowledge.  That 
was,  in  effect,  the  claim  of  the  appellees.  And  they  now 
claim  that  the  refusal  of  the  court  to  comply  with  this  re- 
quest was  an  error  which  entitles  them  to  a  new  trial.     We 
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are  aware  of  no  principle  of  law,  or  of  any  adjudged  case^ 
which  will  justify  this  claim  as  broadly  as  it  is  here  made. 

In  the  eye  of  the  law  all  witnesses  of  equal  intelligence, 
and  with  equal  means  of  knowledge,  are  equally  credible. 
Had  there  been  three  other  witnesses  present,  and  their  at- 
tention had  been  called  to  the  condition  of  the  testator,  pre- 
cisely as  was  that  of  the  attesting  witnesses,  we  know  not 
why  their  testimony  would  not  have  been  entitled  to  the  sama 
consideration  on  the  question  of  capacity  and  of  undue  in- 
fluence. As  the  case  stood,  the  attesting  witnesses  were  pres- 
ent when  the  will  was  executed,  and  had  an  opportunity  tO' 
observe  the  condition  of  the  testator  at  that  precise  time. 
The  other  witnesses  were  not  present,  and  had  no  such  oppor- 
tunity. So  far  as  that  matter  was  concerned,  the  appelleea 
had  the  full  benefit  of  it;  for  the  jury  were  fully  and  clearly 
told  that  the  question  was  as  to  the  condition  of  the  testator 
at  that  time,  and  that  the  nearer  to  that  time  the  witnesses 
'®®  observed  him  the  more  important  was  their  testimony. 
We  know  of  no  other  advantage  that  those  witnesses  had  in 
respect  to  the  questions  in  issue.  The  appellees  cite  and  rely 
upon  Field's  Appeal  from  Probate,  36  Conn.  277.  But  that 
case  does  not  sustain  their  claim. 

The  third,  fourth,  fifth,  and  sixth  requests  were  fully  com- 
plied with  by  the  court.  As  no  question  of  law  is  presented 
under  them,  it  is  unnecessary  to  notice  them  further. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Wills— Mental  Capacity— Contents  of  Will  as  Evidence.— The 
nature  and  terms  of  a  will  are  to  be  judicially  regarded  as  an  essential  and 
important  part  of  the  evidence  of  testamentary  capacity,  and  its  consistency 
or  inconsistency  must  also  be  regarded  with  relation  to  the  situation  and 
natural  inclinations  of  the  testator:  Hammond  v.  Dike,  42  Minn.  273;  1§ 
Am.  St.  Rep.  503,  and  note;  Davis  v.  Calvert,  5  Gill  &  J.  2G9;  25  Am.  Dec. 
282.  To  aid  in  determining  whether  a  will  is  the  product  of  a  disordered 
mind,  its  disposing  parts  may  be  examined  to  ascertain  whether  they  appeal 
to  be  so  extravagant  and  unreasonable  as  not  to  be  fairly  attributable  to  a 
sound  mind:  Peck  v.  Gary,  27  N.  Y.  9;  84  Am.  Dec.  220,  and  note;  note  to 
Bichmond'a  Appeal,  21  Am.  St.  Eep.  96,  99.  A  testator  may  dispose  of  hig 
property  as  he  pleases,  and  it  is  not  evidence  of  mental  incapacity  that  he 
distributes  it  among  certain  of  his  relatives  and  entirely  omits  others:  Spralt 
V.  Spralt,  76  Mich.  384.  Undue  influence  cannot  be  presumed  from  the  mere 
fact  that  the  provisions  of  the  will  are  much  more  favorable  to  some  of  the 
beneficiaries  than  to  others:  In  »-e  Hess'  Will,  48  Minn.  504;  31  Am,  St.  Rep. 
665,  and  note  at  page  681;  Maddox  v.  Naddox,  114  Mo.  35;  ;S5  Am.  St. 
Rep.  734;  but  such  a  disposition  of  his  property  may  be  considered  in  con- 
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nection  with  other  facta   in  determining   the   testator's  mental   capacity* 
Knox  V.  Knox,  95  Ala.  495;  36  Am.  St.  Rep.  2.35. 

Wills — Evidence  of  Aitesting  Witness  as  to  Testator's  Capacity. 
The  teatimouy  of  subscribing  witnesses  to  a  will  are  not  conclusive  as  to  tlie- 
testator'a  sanity  or  insanity:  Howard's  Will,  5  T.  B.  Mon.  199;  17  Am.  Dec. 
60;  but  the  evidence  of  witnesses  who  were  present  at  the  execution  of  th» 
will  is  entitled  to  peculiar  weight,  and  especially  is  this  the  case  with  attest* 
ing  witnesses:  Kerr  v.  Lum^ford,  31  W.  Ya.  659.  See,  also,  on'  this  pointy 
the  uota  to  PotU  v.  House,  5U  Am.  Dec.  361. 


Grant  v.  Grant. 

[63  CoNNECTictrr,  630.] 

Statute  o»  Frauds — Specific  Performance  of  Paeol  Contraot. — Act» 
OF  Part  Performance  are  sufficient  to  take  a  parol  contract  out  of  th» 
operation  of  the  statute  of  frauds  if  they  are  such  as  clearly  refer  to 
some  contract  in  relation  to  the  subject  matter  in  dispute,  the  terms  of 
which  may  then  be  established  by  parol. 

Wills — Parol  Arreement  to  Make — Specific  Performance— Statutb. 
OF  Frauds — Part  Performance. — A  parol  agreement  which  expressly 
calls  for  succession  by  will  to  both  real  and  personal  property,  and 
which  is  made  iu  consideration  of  a  child  becoming  the  member  of  a 
family,  is  entire  and  within  the  statute  of  frauds  and  cannot  be  specific 
cally  enforced  in  equity  upon  the  death  of  the  promisor  without  perform- 
ance on  his  part;  nor  will  tlie  fact  that  such  child  has  performed  its 
part  of  the  contract  constitute  such  part  performance  as  to  relieve  tha 
case  from  the  operation  of  such  statute. 

Wills — Parol  Agreement  to  Make— Breach  of — Damages  for  Serv- 
ices.— If  services  have  been  performed  under  a  parol  contract  iu  con- 
sideration of  property  to  be  conveyed  by  will,  and  a  breach  of  thfr 
contract  cannot  be  enforced  by  reason  of  the  statute  of  frauds  an  ac> 
tion  will  lie  against  the  personal  representative  of  the  decedent,  on  a 
quantum  meruit,  to  recover  the  value  of  such  services.  In  such  case  the 
value  of  the  services  performed,  and  not  the  value  of  the  property  agreed 
to  be  conveyed,  is  the  measure  of  damages,  and  before  the  plaintifif  can. 
maintain  his  action  he  must  allege  and  prove,  that  prior  thereto  he  had 
presented  his  claim  against  the  estate  and  to  the  personal  representa> 
tive  of  the  decedent. 

Wills— Parol  Agreement  to  Make— Breach  of — Damages  for  Serv- 
ices.— Wheu  services  are  rendered  by  one  person  to  another  in  pursu-^ 
ance  of  a  parol  mutual  understanding  and  agreement  between  them,^ 
that  compensation  for  them  should  be  made  by  will,  and  the  party  re- 
ceiving such  services  dies  without  making  the  expected  compensation, 
the  party  rendering  the  services  is  entitled  to  compensation  out  of  thft 
estate  of  the  deceased  as  a  creditor  for  the  value  of  such  services. 

Webster  and  O'Neill,  for  the  plaintiff. 

Gideon  H.  Welch,  for  the  defendant. 
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*'*  Fenn,  J.  The  plaintiff,  now  twenty-tliree  years  of  age, 
when  about  four,  went  to  reside  with  William  Grant  of  Tor- 
rington,  and  his  wife,  in  consequence  of  a  verbal  promise 
made  by  Mr.  Grant  to  her  parents,  that  if  they  would  let  him 
adopt  the  child  as  his  own  he  would  take  her  with  him  to  his 
home,  and,  as  he  and  his  wife  had  no  children  of  their  own, 
they  would  educate  and  maintain  her;  that  he  had  some 
property,  and  when  he  died  the  child  should  have  it,  what 
there  was  left  of  it,  just  the  same  as  if  she  were  his  own 
daughter.  Immediately  after  she  went  to  reside  in  the  family 
Mr.  Grant  and  his  wife  commenced  calling  her  "  Tiny  Grant," 
by  which  name  she  has  ever  since  continued  to  be  known  and 
called.  Mr.  and  Mrs.  Grant  were  always  kind  and  affection- 
ate towards  her,  treated  her  as  their  own  daughter,  clothed, 
maintained  and  educated  her  in  the  district  school  of  the 
town,  and  did  every  thing  for  her  which  kind  and  affectionate 
parents  could  or  would  do  for  their  own  daughter. 

On  the  other  hand,  she  was  kind  and  affectionate  towards 
them  and  did  every  thing  for  them,  which  a  kind  and  affec- 
tionate daughter  could  or  would  do  for  her  parents.  After 
she  arrived  at  a  suitable  age,  she  assisted  Mrs.  Grant  about 
the  house,  washed  the  dishes,  made  the  beds,  did  sweeping 
and  house-cleaning,  according  to  her  years,  and  ran  errands 
as  required.  This  she  continuued  to  do  down  to  the  date  of 
Mr.  Grant's  death.  On  three  or  four  occasions  he  was  sick, 
and  suffered  on  each  of  these  occasions  for  several  weeks.  On 
these  occasions  she  waited  upon  him,  nursed  and  cared  for 
Jiim,  and  he  refused  to  let  any  one  else  attend  upon  him.  He 
stated  to  her  that  she  would  be  well  rewarded  for  what  she 
had  done  for  him  and  for  his  wife.  *'  You  remain  with  us, 
Tiny,"  said  he,  "  and  after  I  am  gone,  you  will  be  well  pro- 
vided for;  what  I  have  left  shall  belong  to  you."  These  *"' 
remarks  and  others  like  them,  he  made  a  great  many  times 
to  the  plaintiff,  to  his  wife,  and  to  a  number  of  his  neighbors. 
In  consequence  of  these  promises  made  to  her  parents  and  to 
herself,  the  plaintiff  was  induced  to  remain  with  Mr.  and  Mrs. 
■Grant  as  she  did. 

Mr.  Grant  died  March  4,  1893,  leaving  no  children  of  his 
■own,  but  a  wife  and  sister  survived  him.  He  died  intestate, 
having  never  adopted  the  plaintiff  in  accordance  with  the 
laws  of  this  state.  She  had  never  requested  such  adoption, 
because  she  did  not  know  or  understand  that  any  legal  for- 
malities were  required,  and  expected  that  Mr.  Grant  would 
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make  the  promised  provision  for  her  by  will.  His  property 
at  the  time  of  his  death  consisted  of  a  little  over  twelve  thou- 
sand dollars  in  all;  of  which  about  twelve  hundred  dollars 
was  real  estate. 

The  above  facts,  found  by  a  committee,  are,  though  in 
greater  detail,  in  substantial  accordance  with,  and  aflBrmance 
of,  the  allegations  of  the  plaintiff's  complaint  against  Mrs. 
Grant  (the  widow)  and  as  administratrix  of  the  decedent's 
estate.  Upon  such  recited  facts,  the  claim  of  the  plaintiff,  as 
quoted  from  the  brief  in  her  behalf,  was:  "If  William  Grant 
had  made  a  will,  devising  and  bequeathing  all  of  his  estate 
to  this  plaintiff,  his  widow  would  first  be  entitled  to  one-half 
of  the  personal  property,  and  to  the  use  of  one-third  of  the 
real  estate."  The  plaintiff  asked  for  a  decree  that  the  other 
half  of  the  personal  property  shall  be  paid  over  to  her;  and 
that  the  title  to  the  real  estate,  subject  to  the  widow's  dower, 
shall  be  vested  in  her,  or  that  a  decree  will  be  passed  giving 
her  an  equivalent  for  these. 

The  committee,  in  addition  to  the  facts  above  recited,  also 
made  the  following  finding:  "The  plaintiff  also  asks  me  to 
find  the  value  of  her  services  to  Mr.  Grant  while  she  remained 
in  his  family,  for  the  purpose  of  obtaining  judgment  for  the 
amount,  in  case  she  is  not  entitled  to  the  equitable  relief 
prayed  for.  On  this  subject  I  find  it  impossible  to  place  a 
pecuniary  value  on  the  plaintiff's  affection  and  tenderness 
for  Mr.  and  Mrs.  Grant.  I  find,  however,  that  for  the  seven 
years  next  preceding  Mr.  Grant's  death,  on  March  4,  1893, 
***  her  services  to  Mr.  Grant  were  and  are  reasonably  worth, 
as  a  mere  servant,  twelve  dollars  per  month,  and  that  interest 
should  be  computed  thereon,  if  the  above  facts  will  authorize 
it;  and  if  it  is  legally  and  equitably  right  so  to  do,  I  find  that 
this  interest  ought  to  be  compounded  annually." 

From  the  foregoing  statement  it  is  manifest  that  the  reser- 
vation of  this  case  for  advice,  made  by  the  superior  court, 
presents  for  our  consideration  two  questions:  1.  Is  the  plain- 
tiff, upon  the  facts  found,  entitled  to  the  specific  equitable 
relief  prayed  for?  and  2.  If  not,  is  she  entitled  to  recover 
damages  in  this  action,  and  upon  this  complaint  ? 

It  seems  to  us  that  there  are  conclusive  reasons  why  spe- 
cific performance,  as  prayed  for,  cannot  be  granted.  The 
alleged  contract  was  wholly  by  parol,  the  consideration  in- 
divisible; it  provided  in  effect  that  the  plaintiff,  upon  tlie 
death  of  the  defendant's  intestate,  should  succeed  to  a  child's 
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•ehare  in  all  the  property  of  said  intestate;  and  that  such 
property  at  his  death  consisted  of  real  as  well  as  personal 
■estate.  The  contract,  therefore,  was  entire.  It  applied  equally 
to  every  part  of  the  estate.  It  concerned  an  interest  in  lands, 
«nd  was  within  the  statute  of  frauds:  Shahan  v.  Swan,  48 
Ohio  St.  25;  29  Am.  St.  Rep.  517;  Donahue's  Appeal,  62  Conn. 
S70,  372;  Meyers  v.  Schemp,  67  111.  469;  Pond  v.  Sheean,  132 
111.  312,  323;  Clark  v.  Davidson,  63  Wis.  317;  Ellis  v.  Cary, 
74  Wis.  176;  17  Am.  St.  Rep.  125;  Gould  v.  Mansfield,  103 
Hass.  408;  4  Am.  Rep.  573. 

In  some  of  the  cases,  above  cited,  the  alleged  agreement,  or 
promise,  expressly  called  for  succession  to  both  real  and  per- 
€onal  property;  and  in  one  of  them  it  appeared  that  real  prop- 
erty was  owned  at  the  date  of  the  contract.  In  other  cases 
the  promise  did  not  so  expressly  embrace  both,  but  was  in 
general  language  as  in  the  case  before  us;  nor  did  it  appear 
"whether  any  real  estate  was  owned  at  the  date  of  the  con- 
tract. Neither  such  express  language,  or  such  ownership  has 
however,  by  any  of  the  courts  been  regarded  as  controlling 
•considerations;  nor  ought  they  to  be.  The  mischief  which 
the  statute  was  intended  to  remedy — the  setting  up  parol 
land  titles — would  occur  equally  in  either  case.  And  in 
*39  every  case,  in  which  the  effect  of  the  contract,  if  capable 
of  enforcement,  would  be  a  transfer  of  land,  and  therefore  in 
every  case  where  such  a  result  might  at  the  time  the  con- 
tract was  made,  have  been  contemplated  as  its  possible  effect 
and  afterwards  found  to  be  its  necessary  one,  if  the  contract 
is  enforced,  such  contract  falls  within  the  operation  of  the 
€tatute. 

But  the  plaintiff,  in  the  brief  presented  in  her  behalf,  con- 
ceding that  the  oral  contract  was  within  the  provisions  of  the 
statute  of  frauds,  contends  that  the  finding  shows  such  per- 
formance upon  her  part  as  relieves  the  case  from  the  operation 
of  the  statute.  The  adjudications  upon  the  subject  of  what 
constitutes  sufficient  part  performance  of  an  oral  contract  to 
take  it  out  of  the  statute  are  almost  numberless.  Though 
not  in  harmony,  they  appear  to  support  one  or  the  other  of 
two  rules;  the  stricter,  requiring  the  acts  of  part  performance 
to  be  referable  to  the  contract  set  up,  and  to  no  other  one, 
and  the  more  liberal  holding  the  acts  sufficient  if  they  are 
€uoh  as  clearly  refer  to  some  contract  in  relation  to  the  subject 
matter  in  dispute,  the  terms  of  whicli  may  then  be  established 
by  parol.     We  have  had  occasion  very  recently  to  fully  ex- 
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amine  the  subject,  and  have  adopted  the  latter  and  more 
liberal  rule:  Andrew  v.  Babcock,  63  Conn.  109,  122, 

But,  applying  the  rule,  do  the  acts  stated  clearly  indicate 
a  contract  in  relation  to  the  subject  matter  in  dispute?  We 
think  not.  On  this  point  we  cannot  do  better  than  to  quote 
and  adopt  the  language  of  the  court  in  the  case  before  cited, 
of  Shahan  v.  Swan,  48  Ohio  St.  39,  29  Am.  St.  Rep.  517,  where, 
in  reference  to  very  similar  facts,  the  court  said  :  "Acts  of 
this  character  are  not  usually  the  offspring  of  contractual 
relations.  Would  the  ordinary  observer  infer  from  them  any 
contract  whatever?  Would  they  not,  rather,  be  attributed  to 
higher  motives?"  ....  "Whether  these  acts  of  alleged 
part  performance  be  taken  singly  or  collectively,  they  do  not 
indicate  that  they  were  done  in  performance  of  any  contract 
or  agreement  respecting  property  rights  of  any  kind,  but 
rather  were  manifestations  of  a  benevolent  and  affectionate 
disposition  *^®  on  the  part  of  a  childless  couple  towards  a 
gentle  and  affectionate  child  whose  fate  was  placed  in  their 
keeping."  So,  also,  in  the  case  of  Pond  v.  Sheean,  132  111. 
312,  a  person,  having  no  children  of  his  own,  took  an  infant 
daugliter  of  a  relative  of  his  wife,  to  raise  as  a  member  of  his 
family,  and  promised  orally,  with  his  wife's  consent,  that  if 
the  child's  father  would  permit  her  to  become  a  member  of 
his  family  and  assume  the  name  of  her  adopter,  he  would, 
on  his  death  and  that  of  liis  wife,  give  the  child  all  the  prop- 
erty he  might  own.  The  contract  was  fully  performed  by 
the  child  and  her  father.  But  the  court  held  that  a  court  of 
equity  could  not  decree  a  specific  performance  of  the  parol 
agreement,  saying  that  the  case  was  clearly  within  the  stat- 
ute of  frauds;  that  the  contract  was  entire,  and  the  plaintiff 
having  never  been  put  into  possession  of  the  real  estate,  the 
acts  of  part  performance  were  not  sufficient  to  relieve  the 
case  from  the  statute.  So,  also,  in  the  Wisconsin  case  of 
FAlis  V.  Cary,  74  Wis.  176,  17  Am.  St.  Rep.  125,  where  the 
alleged  agreement  of  the  intestate  was  that  if  Mrs.  Ellis,  the 
plaintiff,  his  stepdaughter,  would  keep  the  house  of  the  de- 
-ceased  and  take  care  of  him  during  the  residue  of  his  life, 
he  would  devise  and  bequeath  to  her  all  his  real  and  personal 
property,  as  compensation  for  such  services.  The  plaintiff 
not  only  fully  performed,  but  after  the  death  of  the  testator 
«he  remained  in  possession  of  his  real  estate,  fiut  it  was  said 
that  she  was  not  put  into  possession  under  the  void  agree- 
ment, and   that  such  possession  had  no  necessary  reference 


384  Gbakt  v.  GKAijT.  [Conn. 

thereto;  and  it  was  held  that  the  case  was  not  relieved  from 
the  operation  of  the  statute. 

But  a  furtlier  reason  why  such  a  contract  as  that  in  ques- 
tion cannot  be  specifically  enforced  is  that  which  is  stated 
at  great  length  in  the  opinion  of  the  court  in  Wallace  v.  Rap- 
pleye,  103  111.  229.  This  was  an  attempt  to  establish  a  verbal 
contract,  alleged  to  have  been  made  by  a  putative  father,  ta 
make  his  illegitimate  child  an  heir.  The  court  said:  1.  That 
"  such  claims  are  always  dangerous,  and  when  they  rest  on 
parol  evidence  they  should  be  strictly  scanned,  especially 
when  an  attempt  is  made,  under  cover  of  a  parol  contract,  to 
effect  a  distribution  different  from  '**  that  which  the  law 
makes." 

The  court  also  held  that  a  specific  performance  of  a  verbal 
contract  affecting  real  estate  will  not  be  decreed  except  upon 
due  and  conclusive  proof  of  its  existence  and  terms,  and  that 
the  contract  must  be  certain,  equal,  and  fair,  founded  upon  a 
valuable,  as  distinguished  from  a  merely  good  or  moral,  con- 
sideration; and  that  when  so  proven  it  is  not  a  matter  of 
right,  but  of  sound  discretion — general  equitable  principles 
concerning  the  correctness  of  which  there  can  be  no  question. 

The  court  in  the  same  case  also  says:  "The  only  signifi- 
cance of  a  contract  to  make  one  an  heir,  is  in  securing  a  right 
to  property.  But  what  is  the  amount  of  property  involved  in 
such  a  contract?  How  much  intestate  estate  will  be  left  to 
be  inherited?  ....  The  contract  would  be  uncertain  as  to 
the  amount  of  property  reached  by  it."  Again,  in  Woods  v. 
Evans,  113  111.  186,  55  Am.  Rep.  409,  it  was  held  that  a  con- 
tract by  one  having  at  the  time  an  estate  of  the  value  of 
twenty  thousand  dollars,  and  a  wife  living,  but  no  children, 
to  take,  maintain,  and  educate  an  orphan  girl  eleven  years 
old,  and,  for  her  services  until  she  should  attain  the  age 
of  eighteen  years,  to  leave  and  give  to  her  at  his  death  a 
child's  part  of  his  estate,  was  not  based  upon  a  sufficiently 
adequate  consideration;  that  it  was  not  certain  as  to  what 
was  intended,  and  not  fair  and  just  in  all  its  provisions;  that 
it  was  too  uncertain  as  to  the  amount  of  property  to  be  reached 
by  it,  and  that  it  should  not  be  specifically  enforced  against 
the  heirs  of  the  party  making  the  same:  See,  also,  the  cases 
of  WaWs  Appeal,  111  Pa.  St.  460;  56  Am.  Rep.  288;  Maddi- 
son  V.  Alderson,  L.  R,  8  App.  Cas.  467. 

The  case  of  Wallace  v.  Long,  105  Ind.  522,  55  Am.  Rep. 
222,  unlike  the  cases  before  cited,  was  an  actipn  at  law,  being 
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a  complaint  against  an  administrator,  and  based  upon  a  claim 
against  the  estate.  The  facts  alleged  were,  in  substance,  that 
a  childless  husband  and  wife,  in  consideration  that  a  young 
girl  should  live  with  them  until  the  death  of  both,  in  all  re- 
spects as  their  own  child,  and  render  such  service  as  she  was 
capable  of  doing,  orally  agreed  to  make  her  their  heir,  and 
at  their  death,  or  at  the  death  of  the  survivor,  to  will  her  the 
entire  estate  of  which  they  were  possessed,  which  ***  in  fact 
consisted,  at  the  death  of  the  survivor,  of  real  estate,  and  also 
of  personal  estate  exceeding  fifty  dollars  in  value.  The  claim 
was  to  recover  the  value  of  the  estate,  estimated  at  six  thou- 
sand dollars.  The  case  was  tried  to  a  jury,  who  returned  a 
verdict  for  said  sum.  On  appeal,  the  judgment  upon  such  ver- 
dict was  reversed,  the  court  holding:  1.  That  the  agreement 
was  within  the  statute  of  frauds;  2.  That  performance  on 
the  part  of  the  girl  did  not  take  it  out  of  the  statute;  3.  That 
where  services  have  been  performed  in  consideration  of  prop- 
erty to  be  conveyed,  if  the  contract  is  not  enforceable  by  rea- 
son of  the  statute  of  frauds,  the  action  is  not  on  the  special 
contract  for  damages,  but  on  a  quantum  meruit  to  recover  the 
value  of  the  services;  4.  In  such  a  case  the  value  of  the  serv- 
ices performed,  and  not  the  value  of  the  property  agreed  to 
be  conveyed,  is  the  measure  of  damages;  5.  In  estimating  the 
value  of  the  services  regard  should  be  paid  to  the  situation 
of  the  parties  and  the  nature  of  the  services  required  or  per- 
formed. The  court,  in  the  opinion,  fully  considers  all  these 
propositions.  We  need  not  add  further  to  what  has  already 
been  said  in  reference  to  the  first  two,  but  will  quote  some- 
what in  regard  to  the  others.  "  When  the  title  to  property, 
eitlier  real  or  personal,  is  to  be  acquired  by  purchase,  the 
statute  of  frauds  will  operate  upon  and  affect  the  contract 
in  precisely  the  same  manner,  whether  the  consideration  for 
the  purchase  is  to  be  paid  in  services,  money,  or  any  thing 
else.  In  either  case  such  a  contract,  being  in  parol  and  en- 
tirely executory,  cannot  be  enforced  by  either  party,  and  it 
may  be  doubted  whether  a  contract  which  is  within  the  stat- 
ute, so  as  to  be  incapable  of  specific  enforcement,  has  suffi- 
cient validity  to  support  an  action  for  damages  by  either 
party,  unless  the  contract  was  induced  under,  or  its  violation  is 
involved  in,  some  special  circumstances  of  fraud  or  bad  faith: 
Barickman  v.  Kuykendall,  6  Blackf.  21;  Ballard  v.  Bond,  32 
Vt.  355;  McCracken  v.  McCracken,  88  N.  C.  272;  Bender  v. 
Bender,  37  Pa.  St.  419.    The  most  that  can  be  recovered  in  such 
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a  case  is  the  value  of  what  may  have  been  paid  or  performed 
by  one  party  in  reliance  upon  such  a  contract,  ''*'  when  the 
other  refuses  to  perform:  Reed  on  Statute  of  Frauds,  sees.  737, 
761,  762;  Day  v.  Wilson,  83  Ind.  463;  43  Am.  Rep.  76. 

"  Where,  therefore,  services  have  been  performed  or  money 
paid  in  consideration  of  property  to  be  conveyed,  if  the  con- 
tract is  not  enforceable  by  reason  of  the  statute  of  frauds,  the 
action  is  not  on  the  special  contract,  but,  in  the  case  of  serv- 
ices performed,  the  action  is  on  a  quantum  meruit  to  recover 
the  value  of  the  services:  Ham  v.  Goodrich,  37  N.  H.  185; 
Emery  v.  Smith,  46  N.  H.  151;  Leslie  v.  Smith,  32  Mich.  64; 
Seymour  v.  Bennet,  14  Mass.  266;  2  Reed  on  Statute  of  Frauds, 
Bees.  622,  623,  and  cases  cited  in  notes;  2  Sutherland  on  Dam- 
ages, 453.  In  such  a  case  the  value  of  the  services  performed, 
and  not  the  value  of  the  property  agreed  to  be  conveyed,  is 
the  measure  of  damages."  It  was  also  said,  referring  to  the 
agreement:  "  It  does,  however,  serve  to  rebut  any  presump- 
tion which  otherwise  might  have  obtained,  that  the  services 
rendered  were  to  have  been  gratuitously  performed,  or  that 
they  were  performed  under  the  mere  expectancy  that  the  in- 
testate would  leave  the  plaintiff's  ward  a  legacy.  She  is, 
therefore,  entitled  to  recover  the  value  of  her  services:  Jacob- 
son  V.  Le  Grange,  3  Johns.  199;  Robinson  v.  Raynor,  28  N.  Y. 
494;  Campbell  v.  Campbell,  65  Barb.  639;  Reynolds  v.  Robin- 
son, 64  N.  Y.  589;  Emery  v.  Smith,  46  N.  H.  151;  Sutton  v. 
Rowley,  44  Mich.  112;  Welch  v.  Lawson,  32  Miss.  170;  66  Am. 
Dec.  606;  Bender  v.  Bender,  37  Pa.  St.  419;  Maddison  v.  Al- 
derson,  L.  R.  8  App.  Cas.  467;  Clark  v.  Davidson,  53  Wis.  317; 
Howard  v.  Brower,  37  Ohio  St.  402;  Wood  on  Frauds,  sees. 
221,  235.  Many  other  cases  might  be  ciied  which  support  and 
illustrate  the  conclusions  reached,  but  those  referred  to  are 
deemed  sufficient.  The  value  of  the  services  is  to  be  deter- 
mined without  any  reference  to  the  value  of  the  estate  of  the 
intestate.  But,  in  estimating  the  value  of  the  services,  regard 
should  be  paid  to  the  situation  of  the  parties,  the  nature  of 
the  service  required  or  performed.  Allowance  should  be 
made,  too,  for  the  fact  that  under  the  circumstances  the  pres- 
ence and  society  of  the  plaintiff's  ward  ***  may  have  been  of 
Bufficient  value  to  compensate  for  her  education,  clothing,  and 
support." 

We  have  quoted  from  the  above  case,  which  has  been  ex- 
pressly approved  in  the  more  recent  and  similar  case  of  Ellis 
V.  Cary,  74  Wis.  176,  17  Am.  St.  R'p.  125,  so  much  at  length 


Dec.  1893.]  Gkant  v.  Grant.  387 

l)ecause  the  language  used  appears  to  us  to  present  with  great 
-clearness  and  force,  and  supported  by  an  abundant  reference 
to  authority,  principles  applicable  to  the  questions  under  con- 
sideration, which  have  been  already  recognized  in  the  deci- 
sions of  this  court,  and  to  be  in  full  accord  with  such  decisions: 
Watertown  Eccl.  Soc.  Appeal,  46  Conn.  230;  Starkey'a  Appeal^ 
€1  Conn.  199;  Donahue's  Appeal,  62  Conn.  370. 

But  perhaps  these  principles,  though  apparent  from  the 
opinions  in  the  cases  just  cited,  are  mostclearly  stated  in  Wain- 
ivright  v.  Talcott,  60  Conn.  43.  That  was  an  action  to  recover 
for  money  expended  by  the  plaintiff  in  improvements  on  real 
■estate  owned  in  common  by  the  plaintiff's  wife  and  the  defend- 
ant's testator,  made  under  a  promise  of  the  latter  that  bis  in- 
terest in  the  property  should  be  devised  to  the  plaintiff's  wife, 
and  that  she  should  have  the  benefit  of  the  improvements. 
As  there  declared,  the  rule  is  this:  Damages,  in  such  a  case, 
are  not  recoverable  for  the  breach  of  an  agreement  impossible 
to  enforce,  and  unnecessary  to  allege;  but  on  the  ground  of 
what,  for  want  of  a  better  name,  is  called  a  constructive  fraud, 
which  would  be  consummated  unless  the  plaintiff  was  allowed 
to  prove  what  induced  her  to  alter  her  situation,  if  she  did 
alter  it,  for  the  worse,  and  could  upon  such  proof  obtain  fair 
compensation  for  the  injury  thereby  occasioned  to  her.  *'  The 
cause  of  action  in  such  cases  is  not  the  refusal  to  perform  a 
contract,  or  to  keep  a  promise  or  engagement  upon  which  an- 
other relied,  but  it  is  the  consequent  unjust  infliction  of  loss 
or  injury  upon  one  party,  and  the  consequent  benefit  and 
advantage  resulting  to  the  other,  from  the  violation  or  breach 
of  a  faith  and  confidence  which,  under  the  circumstances,  a 
court  of  equity  deems  to  have  been  rightly  reposed  in  him." 

A  claim  for  such  damages  is  properly  presentable  to  an  **• 
administrator,  or  to  commissioners. 

Under  the  common-law  system  of  pleading,  the  action  of 
indebitatus  assumpsit  would  have  been  an  appropriate  form  of 
remedy  for  recovery.  The  damages  are  capable  of  computa- 
tion, since  they  are  to  be  measured  by  the  pecuniary  loss  and 
injury  on  the  one  side,  and  the  pecuniary  benefit  and  advan- 
tage on  the  other.  Such  a  claim  was  presented  in  Starkey't 
Appeal,  61  Conn.  199.  And  though  one  of  the  forms  of  double 
presentation  there  employed  might  seem  to  be  a  claim  for 
damages  for  breach  of  contract  to  leave  all  the  property  and 
estate  of  the  intestate  to  the  plaintiff,  by  will,  this  court,  in 
its  opinion,  says  that  it  was  "evident  that  the  commissioners 
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considered  that  there  was  but  one  claim  for  six  thousand  doK 
lars,  founded  on  personal  services,  and  that  they  allowed." 
And  in  reference  to  such  claim,  it  was,  by  the  court,  made  a 
question  whether  evidence  as  to  the  value  of  the  estate  wa» 
admissible,  and  it  was  said:  "That  seems  to  be  more  remote 
than  the  other  testimony;  but  perhaps  in  connection  with  tho 
testimony  of  Mrs.  Rice  it  was  admissible,  not  as  giving  a  rul» 
of  damages,  but  as  having  some  tendency  to  show  Mr.  Brooks' 
appreciation  of  her  services."  And,  finally,  in  that  case,  upon 
the  question  of  the  true  rule  of  damages,  the  charge  to  the 
jury  was  approved,  in  which  it  was  stated  that:  "When  serv- 
ices are  rendered  by  one  person  to  another  in  pursuance  of  a 
mutual  understanding  and  agreement  between  the  parties  that 
compensation  for  them  should  be  made  by  will,  and  the  party 
receiving  the  services  dies  without  making  the  expected  com- 
pensation, the  party  rendering  the  services  is  entitled  to  com- 
pensation out  of  the  estate  of  the  deceased  as  a  creditor  for 
the  value  of  such  services." 

But  can  there  be  a  recovery  of  damages  in  this  action? 
The  complaint  as  it  stands  is  not  adapted  to  such  recovery. 
It  contains  no  statement  of  any  resulting  loss  or  damage  ta 
the  plaintiff,  and  none  of  services  rendered,  except  that  she 
nursed  "the  intestate  and  his  wife,  in  their  sickness,  dutiful 
as  a  daughter";  and  no  bill  of  particulars  was  filed.  Since^ 
however,  the  case  comes  before  us  on  reservation,  if  it  ap- 
peared probable  the  plaintiff  was  entitled  to  such  relief  we 
•*®  might  suggest  proper  amendment,  pursuant  to  the  pro- 
visions of  the  rules  of  practice:  58  Conn.,  568,  569,  sees.  2, 
3;  Erichson  v.  Beach,  40  Conn.  283;  Haussman  v.  Burnhamy 

59  Conn.  117,  139;  21  Am.  St.  Rep.  74;  Logiodice  v.  Gannon, 

60  Conn.  81,  85.  But  to  this  course,  if  advised,  it  is  probable 
an  insurmountable  obstacle  would  exist.  There  is  nothing 
in  the  complaint  which  indicates  that  any  claim  against  the 
estate  has  ever  been  presented  to  the  administratrix,  as  re- 
quired by  General  Statutes,  section  581.  And  unless  the  fact 
that  it  has  been  presented  exists,  and  could  therefore  be  stated, 
any  amendment  would  fail  to  make  a  valid  complaint,  adapted 
to  the  recovery  of  a  claim.  Such  presentation  is  essential,  and 
a  condition  precedent  to  legal  recovery  against  an  insolvent 
estate.  The  object  of  the  statute  making  it  requisite  is  ap- 
parent:  It  is  "to  enable  the  administrator   to  perform  his 

duties In  the  first  instance  the  administrator  must 

pass  upon  all  claims  against  such  estates.     He  is  not  pre- 
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Bumed  to  know  what  they  are,  and  in  a  great  majority  of 
<;ase8  he  cannot  know,  until  they  are  presented  to  him  by  the 
creditors":  Pike  v.  Tkorp,  44  Conn.  453.  The  law,  therefore, 
has  made  it  as  essential  to  a  claimant's  right  of  recovery  of  a 
legal  claim,  in  a  higher  court,  against  a  solvent  estate,  that 
it  should  be  first  presented  to  the  executor  or  administrator, 
and  an  opportunity  given  him  to  examine  and  pass  upon  it, 
and  to  allow  or  disallow  it,  as  it  is  that  such  a  claim  against 
an  estate  represented  insolvent  should  be  presented  to  the 
commissioners  upon  such  estate  for  their  action. 

There  is  another  statute,  General  Statutes,  section  583, 
which  requires  suit  to  be  brought  by  a  creditor  of  an  estate, 
against  an  administrator,  within  four  months  after  written 
notice  of  the  disallowance  of  a  claim.  Otherwise  it  is  barred. 
Both  of  these  provisions  have  long  been  in  existence  in  this 
«tate.  Doubtless,  prior  to  the  passage  of  the  Practice  Act  of 
1879,  a  custom  had  grown  up,  to  some  extent,  of  treating 
both  alike,  as  matters,  the  failure  to  comply  with  which 
«hould  be  set  up  in  defense  under  the  general  issue  with  no- 
tice. But  there  is  a  radical  difference  between  the  two  pro- 
Tisions,  the  last  being  simply  a  statute  of  limitations.  The 
practical  **''  effect  of  this  difference  was  clearly  recognized 
in  the  rules  and  forms  under  the  Practice  Act:  See  Practice 
Act  Book,  page  16,  section  6,  rules  of  practice  (58  Conn.  566, 
567),  which  requires  statutes  of  limitations  to  be  specially 
pleaded;  and  same  book,  page  72,  form  106,  where  a  com- 
plaint against  an  administrator  which  contains  (par.  10)  the 
4illegation  of  presentation  of  the  claim  to  the  administrator, 
and  his  refusal  to  pay  the  same. 

But  the  question  before  us  is  not  strictly  one  of  pleading,  or 
whether  a  complaint  without  such  allegation  of  presentation 
-would  be  good  upon  demurrer.  The  facts  have  been  found 
by  a  committee  apparently  with  the  utmost  fullness,  for  cer- 
tainly the  finding  contains  considerable  that  is  unimportant 
-and  immaterial.  But  there  is  no  finding  of  presentation  of 
any  claim  to  the  administratrix.  The  precise  question,  there- 
fore, arises,  which  was  presented  and  passed  upon  by  this  court 
in  Brown  v.  Brown,  56  Conn.  249,  7  Am.  St.  Rep.  307,  where 
an  appeal  having  been  taken  in  consequence  of  the  refusal  of 
the  court  below  to  set  aside  a  nonsuit  granted,  the  sole  ques- 
tion presented  and  decided  was  whether  the  plaintiff  in  its 
testimony  in  chief  had  produced  sufficietit  evidence  of  pre- 
sentation to  constitute  a  prima  facie  case.     The  distinction 
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between  the  two  statutes  to  which  we  have  referred  is  clearly 
stated  in  the  opinion,  page  252,  the  court  saying:  "  The  ques- 
tion whether  the  suit  was  brought  within  four  months  after 
notice  of  the  rejection  of  the  claim  by  tlie  executors  is  on& 
that  does  not  arise  in  the  case  as  it  stands.  It  is  wholly  a 
matter  of  defense,  and  constituted  no  part  of  the  plaintiff '» 
case.  We  do  not  think  it  proper  at  this  stage  of  the  case  to- 
give  the  question  any  consideration." 

But  to  all  the  foregoing  it  may  be  added  that  all  the  alle- 
gations  of  the  complaint  and  the  relief  prayed  for  therein, 
tend  strongly  in  opposition  to  the  idea  of  any  presentation  of 
any  claim  against  the  estate  to  the  administratrix.  Th& 
prayer  of  the  plaintifiF,  upon  the  facts  stated  and  found,  a» 
before  recited,  is:  "  1.  That  you  will  pass  a  decree  that  whea 
said  estate  is  settled,  and  the  distributive  share  to  be  set  ta 
the  widow  is  ascertained,  the  remainder  of  said  estate  shall 
be  paid  over  to  this  plaintiff  by  the  administratrix;  ****  2» 
In  other  words,  the  plaintiff  asks  for  a  decree  that  the  prom» 
ises  of  the  said  William  Grant  shall  be  specifically  performed^ 
or  rather,  that  the  plaintiff  shall  be  placed  in  as  good  condi- 
tion as  she  would  have  been  in  if  said  promises  had  been  per- 
formed; 3.  In  the  event  that  the  plaintiff  shall  not  be  entitled 
to  the  equitable  decree  prayed  for,  then  she  claims  a  judg- 
ment for  damages  for  five  thousand  dollars."  Now  it  is  clear 
that  the  first  two  of  these  paragraphs  neither  contain  any  de- 
mand for  legal  relief  or  for  any  claim  against  the  estate  upon 
which  the  administratrix  could  pass,  allowing  or  disallowing 
the  same,  or  upon  which  if,  under  the  provisions  of  the  Gen- 
eral Statutes,  section  585,  the  administratrix,  after  the  tim» 
limited  for  presenting  claims,  had  procured  the  appointment 
of  commissioners,  such  commissioners,  although  vested  with 
powers  both  legal  and  equitable,  could  have  decided,  for  even 
their  equitable  powers  are  limited  to  cases  where  the  claims 
are  those  of  creditors  of  the  estate,  entitled  to  payment  out  of 
the  assets,  which  the  plaintiff  did  not  claim  to  be,  but  entitled 
to  receive  its  remaining  assets  after  the  payment  of  the  debts 
and  charges,  alleged  in  the  complaint  not  to  exceed  one  thou- 
sand dollars;  the  expense  of  settling  the  estate  alleged  not  to 
exceed  two  hundred  dollars  and  the  dower  and  distributive^ 
share  of  the  widow.  The  powers  which  even  commissioner* 
could  exercise  must  be  such  as  the  superior  court,  on  appeal, 
could  also  exercise,  through  the  instrumentality  of  a  trial  by^ 
jury — such  a  case  as  that  presented  in  Waiertown  Ecd.  Sou 
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Appeal,  46  Conn.  230;  StarJcey^s  Appeal,  61  Conn.  199;  and  in 
Corr's  Appeal,  62  Conn.  403,  and  cases  cited. 

And  so  far  as  the  claim  in  the  third  paragraph  of  the  de- 
mand for  relief  is  concerned  it  must  be  noticed  1.  That  it  is 
not  asked  for  absolutely,  but  only  in  the  event  that  the  plain- 
tiff is  held  not  entitled  to  what  she  has  demanded  absolutely, 
80  that  it  can  scarce  be  imagined  that  such  alternative  claim 
could  have  been  presented  as  the  absolute  one  to  the  admin- 
istratrix; and  2.  Such  claim  for  damages  must  be  understood 
as  being  the  equitable  relief  prayed  for  in  another  form,  which 
in  the  opinion  of  the  pleader  might  ***  perhaps  be  held  less 
objectionable  (though  we  do  not  share  such  opinion)  than  the 
former,  as,  for  instance,  the  conversion  of  the  entire  estate 
into  money,  subject  to  the  widow's  dower  in  the  realty,  and 
the  payment  over  to  the  plaintiff  of  the  residue,  after  dis- 
charge of  the  debts,  charges,  expenses,  and  setting  out  of  the 
widow's  portion,  as  aforesaid. 

Even  if  it  be  imagined  that  relief  by  way  of  damages  for 
breach  of  contract  was  intended,  it  would  amount  to  precisely 
the  same  thing.  For,  waiving  the  consideration  already  ad- 
vanced, based  upon  the  clear  provisions  of  the  statute  of 
frauds,  which  would  make  such  a  contract  of  no  legal  valid- 
ity {Donahue's  Appeal,  62  Conn.  370),  it  would  be  impossible 
to  fix  the  amount  of  such  damages,  prior  to  the  final  comple- 
tion of  the  settlement  of  the  estate;  and  no  jury  could  legiti- 
mately determine  such  amount,  and  no  court,  through  the  form 
of  a  judgment  at  law,  as  for  a  liquidated  and  definite  sum, 
could  grant  the  plaintiff' such  relief.  It  would  only  be  through 
the  more  flexible  and  adaptable  remedies  pertaining  to  the 
equitable  jurisdiction  that  the  result  sought  could  be  attained. 
That  the  plaintiff,  although  including  a  demand  for  damages 
in  the  complaint,  has  not  contemplated  such  recovery  for  a 
fixed  sum,  as  damages,  for  breach  of  contract,  is  manifest; 
for  not  only  is  no  claim  therefor  made  in  the  brief  presented 
to  us  in  her  behalf,  but  the  committee,  although  making,  as 
we  have  before  stated,  at  her  request,  a  finding  of  facts  not 
based  upon  any  allegations  of  the  complaint,  has  nowhere 
made  any  such  finding  as  would  enable  the  court,  even  aj)- 
proximately,  to  fix  the  amount  of  such  judgment.  The 
value  of  the  real  estate,  and  of  the  entire  property,  is  indeed 
approximately  found,  but  there  is  no  statement  or  suggestion 
as  to  the  clear  estate  which  would  remain  after  the  payment 
of  debts,  charges,  and  expenses;    for  which  omission   there 
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can  probably  be  no  better  reason  than  the  one  already  given, 
that  an  accurate  statement  in  regard  to  the  matter,  at  the 
present  time,  would,  by  reason  of  necessary  contingencies,  be 
impracticable. 

And,  finally,  notwithstanding  the  finding  of  the  committee, 
as  to  the  value  of  the  plaintiff's  services,  made  at  her  "** 
request,  the  plaintiff,  in  her  brief,  has  advanced  no  claim  for 
any  recovery  of  that  character,  and  to  that  extent.  The  only 
relief  which  in  such  brief  is  asked  for  is  that  quoted  by  us, 
in  the  early  part  of  this  opinion,  and  the  ground  upon  which 
such  relief  is  claimed  is,  that  "  specific  performance  will  be 
decreed,  where  the  damages  afforded  by  law  are  inadequate," 
it  being  stated  that,  in  this  case,  the  services  rendered  were 
of  such  a  character  that  it  is  impossible  to  estimate  their 
value  to  the  promisor  by  any  pecuniary  standard;  and  that 
it  is  evident  that  the  intestate  did  not  intend  to  measure 
them  by  any  such  standard,  and  that  it  was  impossible  to 
compensate  the  plaintiff  in  damages.  And  also  upon  the 
further  grounds  that "  specific  performance  will  be  decreed 
where  there  is  an  impossibility  of  ascertaining  damages,"  and 
where  "  one  has  performed,  and  nonperformance  by  the  other 
operates  as  a  fraud  upon  the  one  performing."  It  may,  there- 
fore, seem  as  if,  in  the  consideration  of  the  question  as  to 
whether  the  plaintiff,  in  this  action,  can  recover  damages  (as 
based  upon  a  claim,  and  by  way  of  legal  relief),  we  have  per- 
formed a  work  of  supererogation.  We  have,  however,  deemed 
it  best  to  examine  it,  both  on  account  of  its  intrinsic  interest 
and  because  the  case  itself,  upon  the  facts  found  by  the  com- 
mittee, presents  such  strong  features  in  favor  of  the  right  of 
the  plaintiff  to  such  compensation,  as,  consistent  with  the 
rules  of  law,  may  be  awarded  to  her;  which  it  may  not  yet 
be  too  late  to  obtain  through  proper  presentation  of  a  proper 
claim,  if,  as  we  assume,  such  claim  has  not  been  presented  to 
the  administratrix. 

The  case  is  remanded  to  the  superior  court,  which  court  is 
advised  that  if  the  plaintiff  will  undertake  to  allege  and  prove 
a  due  presentation  of  a  proper  claim  against  the  estate,  to  the 
administratrix,  prior  to  the  bringing  of  her  action,  the  court 
in  its  discretion  may  allow  the  amendment  and  such  further 
amendment,  or  substituted  complaint,  and  further  hearing 
thereon,  as  in  its  judgment  may  be  necessary  to  properly  pre- 
sent the  plaintiff's  case;  and  thereupon  render  judgment  in 
her  favor  for  such  sum,  if  any,  as  she  shall,  by  said  court,  be 


Dec.  1893.]  Grant  v.  Grant.  393 

found  entitled  to  recover.     Bui  upon  the  ''^  complaint  as  it 
now  stands,  and  unless  the  same  can  be  so  amended,  judg- 
ment must  be  rendered  in  favor  of  the  defendant. 
In  this  opinion  the  other  judges  concurred. 


Statute  of  Frauds — Effect  of  Part  Perforbiance  to  Takb  Contract 
Odt  of. — Fart  performance  of  a  parol  agreement  is  suflBcient  to  take  a  case 
out  of  the  statute  of  frauds:  Byan  v.  Dox,  34  N.  Y.  307;  90  Am.  Dec.  696, 
and  note;  Johnson  v.  Bubbell,  11  N.  J.  Eq.  332;  66  Am.  Dec.  773,  and  note; 
Wynn  v.  Garland,  19  Ark.  23;  68  Am.  Dec.  190,  and  note;  Webster  v.  Le 
Compte,  74  Md.  249;  Aiken  v,  Nogle,  47  Kan.  96;  Hinkle  v.  Hinkle,  56  Ark. 
^83;  Manning  v.  Franklin,  81  Cal.  205.  Part  performance  will  take  a  parol 
contract  out  of  the  statute  of  frauds  where  the  parties  cannot  be  restored  to 
the  positions  in  which  they  stood  before  making  the  contract:  Rabbins  v.  Me- 
Knight,  5  N.  J.  Eq.  642;  45  Am.  Dec.  406,  and  note;  Hays  v.  Hall,  4  Port. 
374;  30  Am.  Dec.  530.  The  acts  of  part  performance  which  will  take  a  parol 
contract  out  of  the  statute  of  frauds  must  be  referable  to,  and  in  part  execa* 
tion  of,  the  contract,  and  not  referable  to  some  other  title,  and  must  be  preja. 
<licial  to  the  party  claiming  specific  performance:  Culler  v.  Babcock,  81  Wis. 
195;  29  Am.  St,  Rep.  882;  SliaJian  v.  Swan,  48  Ohio  St.  25;  29  Am.  St.  Rep. 
fil7,  and  note.  See,  also,  the  notes  to  Peek  v.  Peek,  11  Am.  St.  Rep.  250; 
Poland  V.  O'Connor,  93  Am.  Dec.  330,  and  the  extended  note  to  Christy  v. 
Bamliart,  53  Am.  Dec.  540.  A  part  performance  of  a  verbal  contract  within 
the  statute  of  frauds  has  no  effect  at  law,  to  take  the  case  out  of  the  opera« 
tion  of  the  statute;  the  doctrine  of  part  performance  is  one  of  equity: 
Dougherty  v.  Catlett,  129  IlL  431;  extended  note  to  Norton  v.  Preston,  32 
Am.  Deo.  129. 

Statute  of  Frauds. — Part  Performance  of  a  parol  contract  to  render 
4Bervice8  as  a  consideration  for  the  devise  of  property  renders  the  agreement 
•enforceable:  Carmichael  v.  Carmichael,  72  Mich.  76;  16  Am.  St.  Rep.  528, 
«nd  note.     See.  also,  PJlugar  v.  Pultz,  43  N.  J.  Eq.  440. 

Wills— Agreements  to  Make— Damages. — Where  there  is  an  expreaa 
Agreement  between  a  father  and  son  that  the  father  will  devise  the  home 
place  to  the  son  if  the  son  will  attend  to  and  take  care  of  him  for  life,  and 
the  son  performs  his  part  of  the  contract,  he  is  entitled  to  recover  apon 
*  qrtantum  meruit  for  his  services,  if  the  father's  part  of  the  contract  is 
xinpei-formed:  Hudson  v.  Hudson,  87  Ga.  678;  27  Am.  St.  Rep.  270.  A  con* 
tract  to  make  a  will  may  be  enforced,  and  if  not  performed  a  recovery  may 
be  had  for  its  violation:  Huguley  v.  Lanier,  86  6a.  636;  22  Am.  St.  Rep.  487, 
and  note;  Manning  v.  Pippen,  86  Ala.  357;  11  Am.  St.  Rep.  46,  and  note. 
See  the  extended  notes  to  Johnson  v.  Hubbell,  66  Am.  Dec  784;  Hawkins  r. 
Ball,  68  Am.  Deo.  759,  and  the  note  to  Carmichael  r,  Caitnichael,  16  Am.  St 
Rep.  534. 
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Putnam  v.  Glidden. 

[159  MABflACircSKTTS,  47.] 

Vendor  and  Vendee.— Thk  Expenses  of  Eeepiko  Peusonal  Pbopertt 
wtiicb  the  vendee  refuses  to  receive  cannot,  after  an  action  has  been 
sustained  to  recover  the  entire  contract  price,  be  recovered  in  a  second 
action  brought  by  the  vendor  against  the  vendee. 

Action  to  recover  for  keeping  a  pair  of  horses  from  January 
16,  1890,  to  October  17,  1891.  Tlie  plaintiff,  at  the  date  first 
named,  sold  the  horses  to  the  defendant,  but  the  latter  refused 
to  receive  them,  claiming  that  one  of  them  was  unsound.  On 
January  17,  1890,  the  plaintiff  brought  an  action  against  th© 
defendant  for  the  purchase  price  of  the  horses,  and  in  Septem- 
ber, 1891,  a  judgment  was  entered  in  plaintiff's  favor  for  such 
price.  On  October  17,  1891,  the  defendant  called  for  and 
took  away  the  horses.  They  had  not  been  used  by  the  plain- 
tiff  during  the  time  he  thus  kept  them  for  the  defendant,  and 
this  action  was  therefore  brought  to  recover  the  value  of  their 
keeping. 

J.  C.  Burke,  for  the  defendant. 
F.  W.  Qua,  for  the  plaintiff. 

**  Knowlton,  J.  On  the  agreed  statement  of  facts  in  thisr 
case  the  question  is  whether  the  law  implies  a  contract  on 
the  part  of  the  defendant  to  pay  for  the  keeping  of  the  horses. 
The  burden  of  proof  is  on  the  plaintiff,  and  no  inferences  of 
fact  can  be  drawn  in  his  favor:  Old  Colony  R.  R.  Co.  v.  Wilder, 
137  Mass.  536. 
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It  has  been  said  that  when  a  vendee  returns  or  declines  to 
receive  property  sold  him,  the  vendor  has  his  choice  "of 
either  one  of  three  methods  to  indemnify  himself:  1.  He  may 
store  or  retain  the  property  for  the  vendee,  and  sue  him  for 
the  entire  purchase  price;  2.  He  may  sell  the  property,  acting; 
as  the  agent  for  this  purpose  of  the  vendee,  and  recover  the^ 
difference  between  the  contract  price  and  the  price  obtained 
on  such  resale;  or  3.  He  may  keep  the  property  as  his  own^ 
and  recover  the  difference  between  the  market  price  at  the- 
time  and  place  of  delivery  and  the  contract  price":  Dustan  v. 
Mc Andrew,  44  N.  Y.  72,  78;  Haines  v.  Tucker,  50  N.  H.  307 j 
Girard  v.  Taggart,  5  Serg.  &  R.  19;  9  Am.  Dec.  327;  Eosen- 
baum  v.  Weeden,  18  Gratt.  785;  98  Am.  Dec.  737;  Holland  *•■ 
V.  Rea,  48  Mich.  218,  224;  Cook  v.  Brandeis,  3  Met.  (Ky.)  555j 
Bagley  v.  Findlay,  82  111.  524. 

Where  the  vendee  contends  that  the  property  is  not  his,, 
and  treats  it  as  belonging  to  the  vendor,  and  the  vendor  elects- 
to  keep  it  for  the  vendee  and  sue  for  the  entire  contract  price^ 
there  is  no  implied  contract  on  the  part  of  the  vendee  to  pay 
tlie  vendor  the  expense  of  keeping  it:  Whiting  v.  Sullivan,  7 
Mass.  107;  Earle  v.  Cohurn,  130  Mass.  596.  In  such  cases, 
when  there  is  a  controversy  about  the  title,  the  election  of 
the  vendor  to  take  care  of  tlje  property  is  often  more  for  his 
own  benefit,  in  view  of  the  risk  that  the  main  question  in  dis- 
pute may  be  decided  against  him,  than  for  the  benefit  of  the 
vendee,  and  the  attitude  of  the  vendee  is  equivalent  to  an  ex- 
press prohibition  of  the  keeping  on  his  account  and  at  his 
expense.  If  the  vendor  wishes  to  avoid  the  expense  of  keep- 
ing, and  at  the  same  time  to  avail  himself  of  the  value  of,  the 
property  he  may  sell  under  an  implied  agency  for  the  vendee, 
and  sue  for  the  balance  above  what  he  obtains  after  paying^ 
the  reasonable  expenses. 

In  the  present  case  the  plaintiff  elected  to  sue  for  the  entire 
contract  price,  and,  in  the  opinion  of  a  majority  of  the  court, 
there  is  no  principle  of  law  which  permits  him  now  to  main- 
tain a  second  suit  for  the  expense  of  keeping  the  horses,  either 
during  the  whole  time  while  the  litigation  was  pending  or  for 
that  part  of  it  which  would  have  been  required  to  enable  him 
properly  to  dispose  of  the  horses  if  he  had  chosen  to  sell  thena 
on  the  defendant's  account,  and  after  applying  the  proceeds^ 
to  sue  for  the  balance  due  him. 

Judgment  for  the  defendant. 


89jJ  Moody  v.  Hamilton  Manufactukikg  Co.       [Mass. 

Sales — Buyer's  Refusal  to  Accept— Seller's  Rights. — If  a  buyer  re- 
fuses to  fulfill  his  contract,  the  vendor  may  resell  the  goods  without  any 
notice  to  him,  and  look  to  him  for  any  loss  he  may  have  sustained  by  reason 
■of  the  refusal:  iVest  v.  Cunningham,  9  Port.  104;  33  Am.  Dec.  300,  and  note; 
Atwood  V.  Lucas,  53  Me.  508;  89  Am.  Dec.  713,  and  note;  Rosenbaum  ▼. 

Weeilen,  IS  Gratt.  785;  98  Am.  Dec.  737;  Paliena  Appeal,  45  Pa.  St.  151;  84 
Am.  Dec.  479;  Cofrnan  v.  Hampton,  1  Watts  &  S.  377;  37  Am.  Dec.  511, 
*nd  note;  note  to  Waplea  v.  Overaker,  77  Tex.  7;  19  Am.  St.  Rep.  727.     In 

West  V.  Anderson,  9  Conn.  107,  21  Am.  Dec.  737,  it  was  held  that  damages 
for  keeping  a  horse  before  plaintiff's  offer  to  return  bim  cannot  be  recovered 
in  an  action  for  false  affirmation. 


Moody  v.  Hamilton  Manufacturing  Co. 

[159  MASSACHtrSETTS,  70.] 

Masteb  and  Servant. — A  Master  Is  Not  Responsible  for  thb  Nbo- 
LiGENCK  OF  His  SUPERIOR  SERVANT  in  giving  orders  whereby  injury  ia 
sustained  by  an  inferior  servant. 

Action  to  recover  for  injuries  sustained  by  plaintiff  when 
in  the  defendant's  employment  as  a  laborer,  on  account  of 
plaintiffs  having  obeyed  a  negligent  order  given  by  defend- 
ant's foreman  whereby  plaintiff  was  directed  to  remove  a 
carboy  of  vitriol,  the  contents  of  which  were  spilled  over  him 
and  his  eyes  destroyed. 

P.  J.  Hoar^  for  the  plaintiff. 

G.  F.  Richardson  and  O.  R.  Richardson  and  D.  M.  Richard^ 

son,  for  the  defendant. 

'*  I^ATHBOP,  J.  There  is  no  evidence  in  this  case  of  any 
negligence  on  the  part  of  the  defendant  in  respect  to  its  se- 
lection of  a  competent  overseer  and  competent  servants.  So 
far  as  the  evidence  shows  negligence  on  the  part  of  any  one  it 
is  on  the  part  of  one  Garner,  who  was  the  defendant's  yard- 
master,  and  who  exercised  authority  over  the  plaintiff,  who 
•was  a  yardman. 

While  there  is  a  conflict  of  authority  in  this  country  on  the 
subject,  the  rule  is  well  established  in  this  commonwealth 
that  the  fact  that  one  servant  has  control  over  another  is  im- 
material, and  that  a  master  is  not  responsible,  at  common 
law,  for  the  negligence  of  a  superior  servant,  even  in  giving 
•orders,  whereby  injury  is  sustained  by  an  inferior  servant. 

In  Rogers  v.  Ludlow  Mfg.  Co.  144  Mass.  198,  203,  59  Am. 
Rep.  58,  it  is  said  by  Mr.  Justice  Field:  "  It  is  settled  in  this 
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commonwealth  that  all  servants  employed  by  the  same  mas- 
ter in  a  common  service  are  fellow-servants,  whatever  may  be 
their  grade  or  rank." 

The  following  cases  illustrate  the  rule  that  a  master  is  not 
liable  to  an  inferior  servant  for  the  negligent  act  of  a  superior 
servant.  Hodgkins  v.  Eastern  R.  R.  Co.  119  Mass.  419,  a  case 
of  a  brakeman  and  station  agent.  Walker  v.  Boston  etc.  R.  R. 
Go..,  128  Mass.  8,  a  case  of  a  laborer  and  road  master.  The 
same  rule  applies  where  ihe  superior  servant  is  the  foreman 
of  a  contractor,  and  the  inferior  servant  a  laborer:  Summer' 
sell  V.  Fish,  117  Mass.  312;  O'Connor  v.  Roberts,  120  Mass. 
227,  228;  McKinnon  v.  Norcross,  148  Mass.  533.  Or  the  sup- 
erintendent: Zeigler  v.  Day,  123  Mass.  152;  Floyd  v.  Sugden^ 
134  Mass.  563. 

A  negligent  order  falls  within  the  same  rule,  whether  given 
to  the  servant  injured  or  to  another  servant  whose  act  in  obe- 
dience to  the  order  causes  the  injury. 

"  Thus  in  Alhro  v.  Agawam  Canal  Co.,  6  Cush.  75,  a  cor- 
poration was  held  not  to  be  liable  to  a  spinner  in  its  employ 
by  the  negligent  order  to  a  third  person  of  its  superintendent, 
who  had  the  general  supervision  and  charge  of  its  establish- 
ment. 

In  Benson  v.  Goodwin,  147  Mass.  237,  the  owners  of  a  vessel 
were  held  not  to  be  liable  for  a  negligent  order  given  by  the 
mate  to  one  sailor,  whereby  another  sailor  was  injured. 

In  Duffy  V.  Upton,  113  Mass.  544,  workmen  were  raising  a 
piece  of  timber  by  a  derrick,  when,  the  timber  meeting  with 
an  unlooked  for  check,  the  foreman  cried  out,  "  Give  another 
hoist  and  take  it  up."  They  did  so,  the  derrick  broke,  and 
one  of  the  workmen  was  injured.  The  employer  was  held  not 
to  be  liable. 

In  Flynn  v.  Salem,  134  Mass.  351,  the  plaintiff,  a  laborer, 
was  employed  by  the  defendant  to  assist  in  digging  a  trench. 
He  was  injured  by  the  caving  in  of  the  sides  of  the  trench. 
The  declaration  alleged  as  the  act  of  negligence  that  the 
superintendent  of  the  work  directed  the  plaintiff  to  dig  in  the 
trench  when  it  was  dangerous  to  do  so,  and  when  the  super- 
intendent knew  that  it  was  dangerous.  A  demurrer  to  the 
declaration  was  sustained,  on  the  ground  that  the  only  negli- 
gence alleged  was  that  of  a  fellow-servant  with  the  plaintiff. 

There  is  nothing  in  the  case  of  Palnode  v.  Warren  Cotton 
Mills,  157  Mass.  283,  34  Am.  St.  Rep.  275,  which  conflicts 
with  this  well-settled  doctrine,  or  which  was  intended  by  the 
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court  to  countenance  the  view  which  prevails  in  some  juris- 
tlictions,  that  a  superior  servant  is  a  vice-principal  or  an  alter 
ego.  The  plaintiff  in  Patnode  v.  Warren  Cotton  Mills^  157 
Mass.  283,  34  Am.  St.  Rep.  275,  was  a  boy  of  fourteen,  who 
was  set  to  work  on  a  dangerous  machine  by  one  McKeon, 
■^vithout  receiving  proper  instructions.  There  was  a  conflict 
of  evidence  on  the  question  whether  McKeon  had  authority 
to  direct  the  plaintiff  to  work  on  the  machine,  and  whether 
the  plaintiff  was  not  a  volunteer.  The  remarks  of  the  court 
are  directed  to  this  question. 

The  question  of  the  efl'ect  of  a  negligent  order  given  by  a 
■Buperior  servant  to  an  inferior  servant  upon  the  liability  of 
the  master  was  not  argued  by  counsel  in  that  case  nor  con- 
sidered by  the  court. 

Exceptions  overruled.        

Mastbb  and  Servant — Master  When  Not  Liable  to  Servant  for  Nkq* 
LiOENCE  or  Superior  Servant. — The  liability  of  a  master  who  has  not  been 
guilty  of  any  negligence  or  breach  of  duty  in  the  employment  of  his  servants, 
for  an  injury  to  such  servants,  caused  by  the  negligence  of  another  engaged 
in  the  same  business,  depends,  not  upon  the  rank  or  grade  of  either  servant, 
l)ut  upon  the  character  of  the  act  in  the  performance  of  which  the  injury 
ia  inflicted;  and  he  is  not  liable  unless  the  negligent  act  pertained  to  a  mat« 
ter  in  relation  to  which  he  owed  a  duty  to  the  servant  injured:  Dwyer  v. 
American  Express  Co.,  82  Wis.  .307;  33  Am.  St.  Rep.  44,  and  note;  Daves  r, 
Southern  Pac  Co.,  98  Cal.  19;  35  Am.  St.  Kep.  133,  and  note. 


Union  Fueight  Railroad  Go.  v,  Winkley. 

[169  Massachusetts,  133.] 
Carriers — Freight,  Who  Answerable  for. — When  a  vendor  of  goods  de- 
livers them  to  a  railway  corporation  to  be  carried  to  the  purchaser,  al« 
though  the  title  passes  by  such  delivery,  and  the  name  and  address  of 
the  consignee  who  is  also  the  purchaser,  is  known  to  the  corporation, 
the  vendor  is  presumed  to  make  the  contract  for  the  transportation  and 
to  be  liable  for  the  payment  of  the  freight.  But  this  presumption  may 
be  rebutted,  and  if  the  vendee  has  ordered  the  goods  to  be  consigned  at 
his  risk  and  on  his  account,  and  the  freight  charges  are  made  to  him  and 
Lills  for  freight  sent  to  him,  these  facts  are  evidence  proper  for  the  con* 
«iileration  of  the  jury,  who  must  be  left  to  determine  as  a  matter  of 
fact  whether  the  contract  for  transportation  was  made  with  the  vendor 
or  the  vendee  and  to  impose  liability  accordingly. 

Action  to  recover  freight  for  the  transportation  of  ice.  The 
<3efendant8  had  sold  the  ice  to  one  Merrick,  and  loaded  it 
on  a  car,  which  they  left  on  the  track,  informing  the  carrier's 
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agent  that  the  car  was  for  N.  M.  Merrick,  Plympton,  Massa- 
■chusetts.  The  carrier  thereupon  took  the  car,  and  transported 
it  to  Merrick,  who  received  delivery  thereof,  and  to  whom 
bills  for  freight  were  sent,  and  of  whom  their  payment  was 
demanded.  ^ 

C.  F.  Choate^  Jr.j  for  the  plaintiff. 

W.  E.  Jewell,  for  the  defendants. 

*'*  Field,  C.  J.  The  plaintiff  is  the  second  in  a  line  of 
three  connecting  railroads  over  which  the  ice  was  transported, 
and  the  freight  due  to  the  first  two  roads  has  been  paid  by 
the  last.  We  assume,  without  deciding  it,  that  the  right  of 
the  plaintiff  to  maintain  this  action  is  the  same  as  if  it  were 
the  first  road,  and  the  freight  had  not  been  paid.  With  whom, 
then,  did  the  Boston  and  Maine  Railroad  make  the  contract 
for  the  transportation,  and  who  promised  that  company  to 
pay  the  freight?  There  was  no  express  contract.  The  de- 
fendants, through  their  servants,  might  have  contracted  with 
the  railroad  to  pay  the  freight,  although  as  between  themselves 
and  Merrick  he  was  bound  to  ***  pay  it,  but  they  made  no 
such  contract  in  terms.  A  consignor  of  merchandise  delivered 
to  a  railroad  for  transportation  may  be  the  owner  and  act  for 
himself,  or  may  be  an  agent  for  the  owner  and  act  for  him, 
and  this  may  or  may  not  be  known  to  the  railroad  company. 
In  the  present  case  the  railroad  company  knew  the  name 
and  residence  of  the  consignee. 

From  the  agreed  facts,  it  appears  that  the  title  to  the  ice 
passed  to  Merrick  when  it  was  put  on  board  the  car,  and  that 
it  was  transported  at  his  risk.  The  doctrine  of  the  courts  of 
the  United  States  seems  to  be  that  the  property  in  goods 
chipped  is  presumably  in  the  consignee,  although  this  pre- 
sumption may  be  rebutted  by  proof:  Laivrence  v.  Minium,  17 
How.  100;  Blum  v.  The  Caddo,  1  Woods,  64.  In  Dicey  on 
Parties  to  Actions,  87,  88,  the  result  of  the  English  decisions 
is  stated  to  be  as  follows:  "The  contract  for  carriage  is,  in 
the  absence  of  any  express  agreement,  presumed  to  be  be- 
tween the  carrier  and  the  person  at  whose  risk  the  goods  are 
carried,  i.  e.,  the  person  whose  goods  they  are,  and  who  would 

suffer  if  the  goods  were  lost When,  therefore,  goods 

are  sent  to  a  person  who  has  purchased  them,  or  are  shipped 
under  a  bill  of  lading  by  a  person's  order,  and  on  his  account, 
the  consignee,  as  being  the  person  at  wliose  risk  the  goods 
are,  is  considered  the  person  with  whom  the  contract  is  made. 
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He  is  liable  to  pay  for  the  carriage,  and  is  the  proper  person 
to  sue  the  carrier  for  a  breach  of  contract."  And  on  page  90^ 
note,  "Where  the  consignor  acts  as  agent  of  the  consignee, 
but  contracts  in  his  own  name,  it  would  appear  that  either  the 
consignor  or  the  consignee  may  sue":  Dawes  v.  Peck,  8  Term 
Rep.  330;  Domett  v.  Beckford^h  Barn.  &  Adol.  521;  Coombs  v. 
Bristol  etc.  Ry.  Co.,  3  Hurl.  &  N.  1;  Sargent  v.  Morris,  3  Barn. 
&  Aid.  277;  Dunlop  v.  Lambert,  6  Clark  &  F.  600;  Great  Western 
Ry.  Co.  V.  Bagge,  15  Q.  B.  D.  625;  Cork  Distilleries  Co.  v.  Great 
Southern  etc.  Ry.  Co.,  L.  R.  7  H.  L.  269.  The  cases  generally 
are  collected  in  Hutchinson  on  Carriers,  sees.  448,  etseq.,  720, 
et  seq.  Most  of  the  English  cases  were  reviewed  in  Blanchard 
V.  Rage,  8  Gray,  281.  That  was  a  case  of  the  carriage  of  goods 
by  sea  under  a  bill  of  lading,  and  it  was  held  that  the  bill  of 
lading  was  a  contract  between  the  shipper  and  the  shipowner, 
and  that,  although  it  was  shown  that  the  shipper  acted  as 
agent  of  the  consignees,  who  had  bought  and  *'*  paid  for  the 
goods  before  shipment,  yet  he  could  bring  an  action  in  his 
own  name  for  breach  of  the  contract  of  carriage  unless  he  was 
prohibited  by  his  principal,  and  it  was  said  that  he  would  be 
liable  for  the  freight.  In  Wooster  v.  Tarr,  8  Allen,  270,  85 
Am.  Dec.  707,  it  was  decided  that  under  a  bill  of  lading  in 
the  usual  form  the  shipper  was  liable  to  the  carrier  for  the 
freight,  although  the  bill  contained  the  usual  clause  that  the 
goods  were  to  be  delivered  to  the  consignees  or  their  assignees, 
"he  or  they  paying  freight  for  said  goods,"  etc.  It  was  said 
"to  be  the  settled  doctrine  that  a  bill  of  lading  is  a  written 
simple  contract  between  a  shipper  of  goods  and  a  shipowner; 
the  latter  to  carry  the  goods,  and  the  former  to  pay  the  stipu- 
lated compensation  when  the  service  is  performed."  Both 
these  cases  were  upon  express  contracts. 

The  strongest  case  for  the  plaintiflF  is  Finn  v.  Western  R.  R. 
Co.,  102  Mass.  283,  which  was  upon  an  implied  contract.  In 
that  case,  one  Clark  had  ordered  shingles  of  Finn,  who  shipped 
them  on  his  own  account,  under  a  bill  of  lading,  on  board  a 
canal-boat,  to  be  delivered  to  "  the  Great  Western  Railroad 
Company  or  their  assignees  at  Greenbush,  New  York.  Con- 
signee to  pay  freight  on  the  delivery."  The  shingles  arrived 
by  boat  at  the  freight  station  of  the  railroad  company  at 
Greenbush,  New  York,  and  were  described  in  the  bill  of  lading 
as  marked  "  J.  S.  C.  extra,"  or  "  J.  S.  C."  They  were  intended 
to  be  transported  to  Joseph  S.  Clark,  Southampton,  Massachu- 
setts, and  were  burned  while  in  the  freighthouse  by  an  acci- 
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dental  fire.  Clark  accepted  and  paid  a  draft  drawn  by  Finn 
for  the  shingles,  and,  in  a  suit  by  Finn  against  him,  pleaded 
the  amount  of  the  draft  in  setofl",  and  recovered  the  amount, 
on  the  ground  that  *'  the  omission  of  the  plaintiff  [Finn]  to 
forward  the  goods  with  proper  directions  as  to  the  consignee 
and  the  place  of  delivery  authorized  the  defendant  [Clark] 
to  treat  the  alleged  sale  as  one  never  perfected,  and  to  recover 
back  the  money  paid  upon  the  draft ":  Finn  v.  Clark,  10  Allen, 
479;  12  Allen,  522.  Finn  then  brought  suit  against  the  rail- 
road company  for  its  failure  to  forward  and  deliver  the 
shingles  to  Clark.  It  was  held  that,  although  the  case  of 
Finn  against  Clark  settled  the  fact  that  as  between  them  the 
title  to  the  property  remained  in  Finn,  yet  the  railroad  com- 
pany not  being  a  party  to  that  suit,  could  not  set  up  the  judg- 
ment in  it  "as  an  estoppel  against  *"'  Finn,  upon  the 
question  of  such  delivery":  Finn  v.  Western  R.  R.  Co.,  102 
Mass.  283.  At  the  second  trial  the  plaintiff  obtained  a  ver- 
dict, and  the  facts  stated  in  the  exceptions  showed  "  that  the 
title  to  the  property  had  passed  to  Clark  before  the  loss  oc- 
curred, leaving  in  Finn  at  most  only  a  right  of  stoppage  in 
transitu,^^  and  it  was  in  this  aspect  of  the  case  that  the  opin- 
ion in  Finn  v.  Western  R.  R.  Co.,  112  Mass.  524,  17  Am.  Rep. 
128,  was  delivered.  The  contention  of  the  plaintifiF  was,  that 
the  shingles  had  been  delivered  to  the  railroad  company,  with 
proper  directions  for  their  transportation,  and  that  the  de. 
fendant  has  neglected  to  transport  them,  whereby  they  had 
been  burned. 

In  the  opinion  the  court  says  of  the  liability  of  a  common 
carrier:  ^^ Prima  facie,  his  contract  of  service  is  with  tlie 
party  from  whom,  directly  or  indirectly,  he  receives  the  goods 
for  carriage;  that  is,  with  the  consignor When  carry- 
ing goods  from  seller  to  purchaser,  if  there  is  nothing  in  the 
relations  of  the. several  parties  except  what  arises  from  the 
fact  that  the  seller  commits  the  goods  to  the  carrier  as  the  or- 
dinary and  convenient  mode  of  transmission  and  delivery,  in 
execution  of  the  order  or  agreement  of  sale,  the  employment 
is  by  the  seller,  the  contract  of  service  is  with  him,  and  ac- 
tions based  upon  that  contract  may,  if  they  must  not  neces- 
sarily, be  in  tl  e  name  of  the  consignor.  If,  however,  the 
purchaser  designates  the  carrier,  making  him  his  agent  to 
receive  and  transmit  the  goods,  or  if  the  sale  is  complete  be- 
fore delivery  to  the  carrier,  and  the  seller  is  made  the  agent 
of  the  purchaser  in  respect  to  the  forwarding  of  them,  a  dif- 
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ferent  implication  would  arise,  and  the  contract  of  service 
might  be  held  to  be  with  the  purchaser."  Although  this  was 
not  a  suit  to  recover  freight,  the  principles  on  which  it  was 
ilecided  are  applicable  to  such  a  suit,  and  the  effect  of  this 
and  the  previous  decisions,  we  think,  is  tliat  in  this  common- 
wealth, when  the  vendor  of  goods  delivers  them  to  a  railroad 
to  be  carried  to  the  purchaser,  although  the  title  passes  to  the 
purchaser  by  the  delivery  to  the  railroad  company,  and  the 
nan}e  and  address  of  the  consignee  who  is  the  purchaser  is 
known  to  the  company,  the  vendor  is  presumed  to  make  the 
contract  for  transportation  with  the  company  on  his  own  be- 
half, and  is  held  liable  to  the  company  for  the  payment  of 
the  freight.  This  presumption,  however,  is  a  disputable  one, 
and  may  be  rebutted  or  disproved  by  evidence;  and  if  the 
vendee  has  ****  ordered  the  goods  to  be  sent  at  his  risk  and 
on  his  account^  he  also  may  be  held  liable,  as  the  real  prin- 
cipal in  the  contract:  See  Byington  v.  Simpson,  134  Mass. 
169;  45  Am.  Rep.  314.  But  whether  the  presumption  be  one 
way  or  the  other,  it  is  a  matter  of  inference  from  the  particu- 
lar circumstances  of  the  case,  and  the  question  which  is  al- 
ways to  be  considered  is  the  understanding  of  the  parties: 
See  Boston  etc.  R.  R.  Co.  v.  Whitcher,  1  Allen,  497. 

In  the  present  case  there  was  no  bill  of  lading  or  receipt 
signed  by  the  railroad  company  and  accepted  by  the  defend- 
ants. There  was  a  waybill,  but  it  does  not  appear  that  the 
names  of  the  defendants  were  in  it.  The  freight  charges  were 
made  in  every  instance  to  Merrick,  the  consignee,  and  the 
bills  for  freight  were  sent  to  him.  These  facts,  and  perhaps 
some  others  stated  in  the  agreed  facts,  afford  some  evidence 
that  the  railroad  company  understood  that  Merrick  was  to 
pay  the  freight  to  the  company.  Upon  an  agreed  statement 
of  facts  this  court  cannot  draw  inferences  of  fact,  unless  they 
are  necessary  inferences:  Old  Colony  R.  R.fio.  v.  Wilder,  137 
Mass.  536.  The  agreed  facts  in  this  case,  we  think,  contain 
some  evidence  that  the  understanding  of  all  the  parties  was 
that  Merrick  should  pay  the  freight  to  the  railroad  company, 
and  we  cannot  hold,  as  matter  of  law,  that  the  defendants 
made  a  contract  on  their  own  behalf  to  pay  the  freight. 

Judgment  affirmed.  

Carriers — Who  Liable  for  Freioht. — A  consignor  is  originally  liable 
for  freight  on  goods  shipped  by  him  under  contract,  or  for  his  benefit,  and  an 
insertion  in  the  bill  of  lading  of  a  stipulation  for  delivery  to  the  consignee, 
"h«  or  they  paying  fieight"  does  not  relieve  the  consignor:  Holt  v.  WesCcoU, 
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43  Me.  445;  69  Am.  Dec.  74,  and  note;  Barker  r.  Havens,  17  Johns.  234;  8 
Am.  Dec.  393,  and  note.  The  shipper  named  in  the  bill  of  lading  is  liable 
to  the  carrier  for  freight,  though  he  does  not  own  the  goods  and  the  carrier 
has  waived  his  lien  upon  them:  Wooster  v.  Tarr,  8  Allen,  270;  85  Am.  Deo. 
707,  and  note;  Chant  v.  Wood,  21  N.  J.  L.  292;  47  Am.  Dec.  162,  and  note. 
A  carrier  is  not  bound  to  look  to  any  one  but  the  consignor  for  his  freight 
charges:  Hayward  y.  Middlelon,  3  McCord,  121;  15  Am.  Dec.  615.  Carriers 
may  advance  to  the  forwarding  agent  of  goods  the  existing  charges  apoa 
them,  and  the  consignees  and  owners  are  liable  to  refund  the  same:  Whitt 
▼.  Vann,  6  Humph.  70;  44  Am.  Dec  294.  v 


Sly  v.  Hunt. 

[169  Massachusetts,  151.] 

Ar  Estoppkl  Is  Not  Confined  to  a  Judgment,  But  Extbkds  to  Aix 
Facts  Involved  in  it  as  necessary  steps  or  the  groundwork  upon  which 
it  must  have  been  founded. 

Rxs  Judicata. — A  Decision  Upon  a  Contest  of  a  Will  that  the  testa- 
tor was  of  sound  and  disposing  mind  at  a  particular  time  is  con- 
clusive of  that  question  in  a  subsequent  controversy  between  the  same 
parties  in  which  the  same  issue  ia  again  involved. 

Action  to  recover  for  Bervices  alleged  to  have  been  ren- 
<3ered  by  the  plaintifiF  to  defendant's  testatrix.  Upon  the 
trial  of  the  action  the  mental  condition  of  the  testatrix  was 
Bought  to  be  made  an  issue,  and  the  defendant  introduced  in 
evidence  the  proceedings  and  decision  in  the  matter  of  the 
contest  of  the  will  of  such  testatrix,  in  which  she  had  been 
found  to  be  of  sound  mind.  The  trial  court  held  this  decision 
to  be  conclusive  of  the  same  issue  in  this  case.  Verdict  and 
judgment  for  the  plaintiff. 

J.  Brown  and  R.  C.  Brown,  for  the  plaintiff. 

H.  J.  Fuller,  for  the  defendant. 

***  Lathrop,  J.  The  physical  condition  of  Mrs.  Wil- 
marth  from  1885  down  to  the  time  of  making  her  will,  in 
October,  1886,  and  afterwards,  was  an  issue  in  this  case.  The 
defendant  put  in  evidence,  without  objection,  the  record  of 
the  probate  of  her  will,  which  had  been  contested  by  the 
plaintiff  and  tried  by  a  jury.  It  appeared  from  this  record 
that  the  jury  found  that  Mrs.  Wilmarth  was  of  sound  and 
disposing  mind  and  memory  at  the  time  of  signing  the  will. 
Tlie  judge  ruled  in  effect  that  the  record  of  the  case  was  con- 
clusive, as  between  the  plaintiff  and  the  defendant,  that 
Mrs.  Wilmarth  was  at  the  time  of  making  the  will  of  sound 
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and  disposing  mind  and  memory,  bo  far  as  mating  a  will 
was  concerned.  The  correctness  of  this  ruling  is  the  only- 
question  open  on  this  exception. 

In  Brigham  v.  Fayerweather,  140  Mass.  411,  the  executor  of 
the  will  of  Azubah  Brigham  brought  a  bill  in  equity  to  have 
a  mortgage  deed,  executed  by  said  Azubah  on  June  15,  1882^ 
declared  void  on  the  ground  that  he  was  not  of  sufficient 
mental  capacity  to  execute  the  deed.  The  defendant  offered 
in  evidence  the  probate  of  the  will  of  Azubah,  executed  by 
him  on  October  11,  1882,  with  evidence  that  his  mental 
capacity  was  no  less  on  **'  June  15,  1882,  than  on  October 
11,  1882.  This  evidence  was  excluded;  and  this  court  held 
that  it  was  rightly  excluded. 

That  case  differs  from  the  one  at  bar  in  this  particular: 
The  defendants  in  that  case  were  not  parties  to  the  probate  of 
the  will,  in  the  sense  that  they  were  entitled  to  be  heard  or  to 
take  an  appeal.  In  the  case  at  bar,  the  plaintiff  and  the  de- 
fendant were  parties  to  the  proceeding  in  the  probate  court. 

The  question  how  far  a  verdict  and  judgment  are  conclu- 
sive between  the  parties  and  their  privies  was  considered  at 
length  by  this  court  in  Burlen  v.  Shannon,  99  Mass.  200,  203; 
96  Am.  Dec.  733.  Mr.  Justice  Foster,  in  delivering  the  opin- 
ion of  the  court,  states  the  rule  thus:  "A  verdict  and  judg- 
ment are  conclusive  by  way  of  estoppel  only  as  to  those  facts 
which  were  necessarily  involved  in  them,  without  the  exist- 
ence and  proof,  or  adniission  of  which  such  a  verdict  and 
judgment  could  not  have  been  rendered.  An  estoppel  is  an 
admission  or  determination  under  circumstances  of  such 
solemnity  that  the  law  will  not  allow  the  fact  so  admitted  or 
established  to  be  afterwards  drawn  in  question  between  the 

same  parties  or  their  privies When  a  fact  has  been 

once  determined  in  the  course  of  a  judicial  proceeding,  and  a 
final  judgment  has  been  rendered  in  accordance  therewith, 
it  cannot  be  again  litigated  between  the  same  parties  without 
virtually  impeaching  the  correctness  of  the  former  decision, 
which,  from  motives  of  public  policy,  the  law  does  not  permit 
to  be  done.  The  estoppel  is  not  confined  to  the  judgment,  but 
extends  to  all  facts  involved  in  it  as  necessary  steps  or  the 
groundwork  upon  which  it  must  have  been  founded":  See,, 
also,  Morse  v.  Elms,  131  Mass.  151,  152;  Barrs  v.  Jackson,  1 
Phill.  Ch.  582,  reversing  1  Younge  &  C.  Ch.  585:  Doglioni  v. 
Crispin,  L.  R.  1  H.  L.  301,  311,  314;  Spencer  ▼.   Williams^ 
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L.  R.  2  Pro.  &  D.  230;  Trafford  v.  Blanc,  L.  R.  36  Ch.  Diy. 

€00. 

In  Caujolle  v.  Ferrie^  13  Wall.  465,  a  bill  in  equity  was  filed 
in  the  circuit  court  of  the  United  States  for  the  district  of 
New  York,  by  persons  alleging  themselves  to  be  the  next  of 
kin  of  a  person  deceased,  and  asking  for  distribution  of  the 
€state.  The  defendant  was  the  administrator  of  the  estate, 
appointed  by  the  surrogate  of  the  county  of  New  York,  on  the 
ground  that  he  was  the  legitimate  son  and  sole  next  of  kin 
of  the  intestate.  This  issue  had  been  tried  by  the  surrogate, 
-and  the  plaintiffs  were  *'■*  parties  to  the  proceeding.  It  was 
held  by  the  supreme  court  of  the  United  States  that  the  adju- 
dication in  the  surrogate's  court  was  a  bar  to  the  bill  in  equity. 

In  the  case  at  bar  the  groundwork  of  the  admission  of  the 
will  to  probate  was  the  adjudication  that  the  testatrix  was  of 
sound  and  disposing  mind  and  memory  at  the  time  of  the 
signing  of  the  will,  so  far  as  making  a  will  was  concerned. 
As  this  was  within  the  time  when  the  plaintiff  contended  that 
the  mental  and  physical  faculties  of  Mrs.  Wilmarth  had  ma- 
terially deteriorated,  and  as  the  plaintiff  was  a  party  to  the 
proceedings  in  the  probate  court,  we  are  of  opinion  that  the 
ruling,  which  was  carefully  guarded,  was  right. 

Exceptions  overruled.         

Judgments — Res  Judicata — To  What  Matters  Estoppkl  Extends.— 
The  doctrine  of  res  judicata  is  limited  to  matters  involved  in  the  litigation, 
but  is  equally  applicable  whether  the  poiut  decided  is  of  itself  the  ultimate, 
vital  point,  or  only  incidental,  if  still  necessary  to  the  decision  of  that  point: 
Wrujht  V.  Griffey,  147  IlL  496;  37  Am.  St.  Rep.  228,  and  note;  Huntley  r. 
Holt,  59  Conn.  102;  21  Am.  St.  Rep.  71,  and  note.  A  judgment  is  concla- 
«ive  between  the  parties,  not  only  as  to  such  matters  as  were  in  fact  deter« 
mined  in  that  proceeding,  but  as  to  every  other  matter  within  the  issues 
>diich  the  parties  might  have  litigated  aa  incidental  to,  or  essentially  con- 
nected with,  the  subject  matter  of  the  litigation,  whether  the  same,  as  a 
matter  of  fact,  was  or  was  not  considered:  Denver  Ii~r.  etc.  Co.  v.  Middattgh, 
12  Col.  434;  13  Am.  St.  Rep.  234,  and  note;  Hobl>y  v.  Bunch,  83  Ga.  1;  20 
Am.  St.  Rep.  301,  and  note;  Lorillard  v.  Clyde,  122  N.  Y.  41;  19  Am.  St. 
Rep.  470,  and  note;  Bell  v.  Merrijield,  109  N.  Y.  202;  4  Am.  St.  Rep.  436, 
and  note.  As  to  whether  a  judgment  is  conclusive  as  to  facts  which  ate  not, 
though  apparently,  found  by  the  courts  see  the  extended  not«  to  Lea  ▼. 
Lea,  96  Am.  Deo.  775. 
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Evans  v.  Wall. 

[159  Massachtisetts.  164.] 

Parties,  Teusteb  and  Beneficiary. — If  a  trustee  is  anthorlzed  to  pay  oyer 
any  part  of  the  principal  of  a  trust  fund  to  a  designated  person,  when* 
ever  he  shall  regard  such  payment  as  wise  and  expedient,  and  demanded 
*by  the  needs  of  the  beneficiary,  and  other  persons  are  entitled  upon  the 
death  of  the  beneficiary  to  receive  whatever  of  the  principal  remain* 
unexpended,  the  latter  are  not  necessary  parties  to  a  suit  involving  sucb 
fund,  but  are  sufficiently  represented  by  the  trustee. 

▲  Creditor's  Bill  to  Reach  the  Income  of  a  Trust  Fund  may  be  sus- 
tained by  an  execution  creditor  or  an  assignee  in  insolvency  of  the  bene* 
ficiary,  where  a  sum  has  been  bequeatiied  to  the  trustee  upon  a  trust  to 
pay  the  income  over  to  such  beneficiary  during  the  term  of  his  natural 
life,  although  such  trustee  is  also  given  authority,  in  addition  to  the  in> 
come,  to  pay  over  any  part  of  the  principal  when  he  shall  regard  such 
payment  as  wise  and  expedient,  and  demanded  by  the  necessities  of  th» 
beneficiaries. 

Suit  by  the  assignee  in  insolvency  of  Sarah  E.  Balcom 
against  her  and  her  trustee  to  reach  income  payable  to  her 
under  the  will  of  James  H.  Wall,  deceased.  The  fourteenth 
clause  of  such  will  gave  George  F.  Wall  five  thousand  dollars  in 
trust,  **  for  the  following  uses,  purposes,  and  objects,  and  none 
other  whatsoever,  to  wit:  ....  The  income  thereof,  as  it  shall 
become  due  and  payable,  and  be  received  by  him,  to  pay  over 
to  my  daughter,  Sarah  Elizabeth  Balcom,  formerly  the  wife 
of  Sumner  W.  Balcom,  for  and  during  her  life.  In  addition 
to  said  income,  said  trustee,  or  his  successor,  is  hereby  author- 
ized to  pay  over  any  part  of  the  principal  sum  at  any  time  ta 
the  said  Sarah  Elizabeth  Balcom,  when  he  shall  regard  such 
payment  wise  and  expedient,  and  demanded  by  the  needs 
and  necessities  of  the  beneficiary."  A  demurrer  to  the  bill 
was  overruled,  and  a  decree  entered  directing  the  trustee  to- 
account  for  the  income  of  the  fund.     Defendants  appealed.   . 

H.  E.  Hill  and  W.  Q.  Thompson^  for  the  defendants. 

/.  Prentiss^  for  the  plaintiflf. 

*®®  Allen,  J.  The  defendants  at  the  argument  in  thi» 
court  contend  that  those  who  at  the  decease  of  Mrs.  Balcom 
will  be  entitled  to  the  principal  of  the  trust  fund,  or  to  such 
part  thereof  as  shall  then  remain  unexpended  or  unpaid,  ought 
to  have  been  made  parties  to  the  bill.  This  objection  was  not 
taken  by  demurrer,  plea,  answer,  or  otherwise  in  the  superior 
court,  but  is  presented  for  the  first  time,  and,  so  far  as  appears, 
without  previous  notice  to  the  plaintiflf,  in  the  argument  here* 
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Under  such  circumstances  the  objection  is  entitled  to  no  con- 
sideration, unless  it  appears  that  a  decree  for  the  plaintiflf 
cannot  be  rendered  without  joining  new  parties:  Jewett  v. 
Tucker,  139  Mass.  566,  578.  It  is  obvious,  upon  an  exam- 
ination of  the  provisions  on  which  the  rights  of  the  possible 
remaindermen  depend,  that  they  have  no  interest  which  is 
entitled  to  be  represented  in  court.  The  trustee  is  "author- 
ized to  pay  over  any  part  of  the  principal  sum  at  any  time  to 
the  said  Sarah  Elizabeth  Balcom,  when  he  shall  regard  such 
payment  wise  and  expedient,  and  demanded  by  the  needs 
and  necessities  of  the  beneficiary."  If  the  trustee,  by  virtue 
of  this  authority,  were  proposing  to  make  a  payment  to  her 
from  the  principal,  he  would  not  be  bound  to  consult  them, 
nor  would  they  have  any  right  to  be  heard  before  him,  or  to 
ask  the  court  to  interpose  and  regulate  or  control  such  pay- 
ment. The  only  interest  which  they  have  consists  in  the 
power  or  privilege  of  receiving  so  much  of  the  principal  of  the 
trust  fund  as  at  her  decease  may  remain  unexpended  or  un- 
paid: Williams  v.  Bradley,  3  Allen,  270,  281.  Such  possible 
interest  is  sufficiently  represented  by  the  trustee,  who  has 
every  motive  ***  to  defend  the  trust  fund:  Jewett  v.  Tucker^ 
139  Mass.  566;  Sears  v.  Hardy,  120  Mass.  524;  Dandridge  v. 
Washington,  2  Pet.  377;  Story's  Equity  Pleading,  sec.  140. 

Upon  the  main  question  discussed,  whether  the  plaintifiF  is 
entitled  as  assignee  in  insolvency  to  the  income  payable  un- 
der item  14  of  the  will  to  Mrs.  Balcom,  it  is  obvious  that  he 
is  so  entitled  if  a  creditor  of  Mrs.  Balcom  could  maintain  a 
bill  to  reach  and  apply  such  income:  Billings  v.  Marsh,  153 
Mass.  311;  25  Am.  St.  Rep.  635.  The  general  rule  is  that 
income  may  be  reached  by  a  creditor,  unless  there  is  some- 
thing in  the  language  of  the  instrument  creating  the  trust 
clearly  showing  an  intention  to  the  contrary:  Sears  v.  Choate^ 
146  Mass.  395,  398;  4  Am.  St.  Rep.  320;  Maynard  v.  Cleaves, 
149  Mass.  307,  308.  In  applying  this  rule,  it  has  been  held 
that  when  one  is  entitled  to  the  whole  income,  his  creditors 
may  reach  it,  even  though  it  is  mentioned  that  it  is  given  for 
his  support;  but  when  one  is  entitled  merely  to  be  supported 
out  of  a  trust  fund,  the  value  of  his  support  cannot  be  reached* 
Slattery  v.  Wason,  151  Mass.  266;  21  Am.  St.  Rep.  448;  May- 
nard V.  CleaveSj  149  Mass.  307;  Baker  v.  Brovm,  146  Mass. 
369. 

Looking  now  at  the  language  of  the  bequest  in  question, 
Hem  14,  clause  2,  the  provision  is  as  follows:  "The  income 
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thereof,  as  it  shall  hecome  due  and  payable  and  be  received 
by  him  to  pay  over  to  my  daughter,  Sarah  Elizabeth  Balcora, 
formerly  the  wife  of  Sumner  W.  Balcom,  for  and  during  her 
life."  There  are  no  words  here  authorizing  the  trustee  in  liis 
discretion  to  withhold  any  portion  of  the  income.  The  next 
clause  is  the  one  already  quoted,  giving  to  him  a  certain  dis- 
cretion in  regard  to  the  payment  of  the  principal  to  her.  This 
shows  an  intention  on  the  part  of  the  testator  that  she  should 
have  the  whole  income  at  all  events,  with  an  authority  in  the 
trustee  as  to  further  payments  from  the  principal.  There  is  a 
plain  distinction  between  the  words  used  in  relation  to  the 
income,  and  those  used  in  relation  to  the  principal. 

The  will  was  obviously  drawn  with  great  care,  and  the  tes- 
tator in  a  later  item  expressly  declares  that  its  provisions 
have  been  carefully  weighed  and  considered.  The  change  in 
the  terms  of  the  provisions  in  reference  to  income  and  to 
principle  must,  therefore,  be  deemed  to  have  significance. 

A  reference  to  other  parts  of  the  will  also  shows  that 
when  the  *'•  testator  wished  to  confer  a  discretionary  power 
upon  trustees  he  carefully  expressed  such  intention.  In  item 
15,  in  bequeathing  to  the  same  trustee  the  same  sum  of  five 
thousand  dollars  in  trust  for  the  benefit  of  another  daughter, 
he  says:  "The  income  thereof,  as  it  shall  become  due  and 
payable  and  be  received  by  him,  to  pay  over  to  my  daughter, 
Emma  Isabella  Connell,  if,  in  the  exercise  of  a  wise  discretion^ 
it  shall  seem  to  him  proper  so  to  do."  And  in  order  to  make 
it  more  clear,  he  adds,  with  unnecessary  repetition  in  respect 
to  this  second  fund,  "  It  being  my  object  to  put  the  disposition 
of  this  trust  fund,  principal  and  interest,  in  the  hands  of  said 
trustee,  to  be  used  for  the  benefit  of  my  said  daughter  Emma 
Isabella  Connell,  at  his  discretion."  He  thus  made  a  clear 
distinction  between  this  fund  and  the  former  one. 

In  item  18,  the  testator  devised  the  residue  of  his  estate  in 
trust  for  the  benefit  of  his  four  children,  the  income  of  one- 
fourth  part  to  be  paid  to  the  trustee  for  each  of  his  two  daugh- 
ters. In  respect  to  the  income  received  by  the  trustee  from 
this  larger  trust  fund  for  the  benefit  of  Mrs.  Balcom,  the  pro- 
vision is  as  follows  in  item  20,  clause  2:  "The income  arising 
from  the  fourth  part  of  said  rents,  profits,  issues,  and  income 
80  paid  to  him,  as  it  shall  become  due  and  payable,  and  be 
received  by  him,  to  pay  over  to  my  daughter,  Sarah  Eliza- 
beth Balcom,  for  and  during  her  life,  at  his  discretion."  The 
insertion  of  the  words,  "at  his  discretion,"  in  this  clause, and 
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the  omission  of  them  in  the  former  clause  relating  to  her  in- 
come from  the  other  fund  furnish  strong  evidence  that  the 
testator's  intention  was  different  in  respect  to  them.  In  item 
21,  clause  2,  a  similar  discretion  is  given  to  the  trustee  in  ref- 
erence to  the  payment  of  the  income  received  hy  him  from 
the  larger  trust  fund  for  the  benefit  of  the  other  daughter, 
Mrs.  Connell. 

Some  confirmation  of  the  view  that  wlien  the  testator 
"Wished  to  vest  in  a  trustee  a  discretion  as  to  the  payment  of 
income  he  knew  how  to  express  that  intention  clearly,  and 
that  in  some  instances  he  wished  to  give  such  discretion,  and 
in  others  not,  may  be  found  in  item  9,  respecting  the  pay- 
ment of  income  to  his  brother;  and  in  item  16,  respecting  the 
payment  of  income  to  two  children  of  Mrs.  Cormell;  and  in 
item  17,  respecting  the  payment  of  income  to  his  widow. 

*''*  The  words  in  the  will  which  are  chiefly  relied  on  by  the 
defendants,  as  showing  an  intention  to  exempt  the  income 
going  to  Mrs.  Balcom  from  liability  for  her  debts,  are  the  fol- 
lowing: The  bequest  of  the  trust  fund  of  five  thousand  dollars 
is  said  to  be  "  for  the  following  uses,  purposes,  ajid  objects, 
and  none  other  whatsoever."  Then  follow  the  clauses  pro- 
viding for  the  trustee's  duties,  and  for  the  payment  of  income 
and  principal,  the  latter  of  which  have  been  already  quoted. 
These  words,  in  our  opinion,  do  not  qualify  or  explain  the 
provision  that  the  income  is  to  be  payable  to  Mrs.  Balcom. 
When  paid  to  her,  she  may  use  it  as  she  pleases.  The  other 
"words  are  those  authorizing  the  trustee  to  pay  over  any  part 
•of  the  principal  sum  "  at  any  time  to  the  said  Sarah  Elizabeth 
Balcom,  when  he  shall  regard  such  payment  wise  and  ex- 
pedient, and  demanded  by  the  needs  and  necessities  of  the 
beneficiary."  It  is  urged  that  a  discretionary  power  is  thus 
given  to  destroy  the  principal  of  the  trust  fund  by  paying  it 
over  to  her,  and  that  this  involves  a  discretion  also  on  bis 
part  in  relation  to  the  income. 

Even  if  it  be  true  that  under  this  provision  the  trustee  may 
pursue  such  a  course  that  there  will  no  longer  be  any  income 
from  the  trust  fund,  because  the  trust  fund  itself  will  have 
ceased  to  exist,  and  that  the  plaintiff  may  in  this  manner 
lose  all  claim — a  question  which  we  do  not  enter  upon,  as  it 
is  not  before  us  for  determination — it  certainly  is  the  duty  of 
the  trustee  to  pay  over  the  income  as  long  as  there  is  any. 
There  is  nothing  in  the  language  of  the  provision  which  at  all 
looks  to  any  curtailment  of  his  duty  in  that  respect.     What- 
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ever  income  has  been  received  in  the  past,  or  may  be  received 
in  the  future,  is,  by  tlie  terms  of  the  will,  payable  absolutely 
to  Mrs.  Balcom,  and  being  thus  paj'able  absolutely,  it  is 
subject  to  be  reached  by  creditors,  and  by  the  plaintiff  aa 
assignee  in  insolvency. 

Decree  aSirmed.  ^_^ 

Trusts. — Right  of  Cestui  Que  Trust  to  Distribution  of  Balance  o» 
Exhausted  Trust:  See  McCurdy's  Appeal,  124  Pa.  St.  99;  10  Am.  St. 
Rep.  575;  Van  Doren  v.  Olden,  19  N.  J.  Eq.  176;  97  Am.  Dec.  650,  andnote^ 
and  Seara  v.  C/ioaie,  146  Mass.  395;  4  Am.  St.  Rep.  320,  and  note. 

Creditor's  Bill  Lies  to  Reach  a  Debtor's  Interest  in  a  Trust  Fund- 
after  the  return  of  an  execution  unsatisfied  at  law:  Bramhall  v.  Ferris,  14 
N.  Y.  41;  67  Am.  Dec.  113;  Heath  v.  Bishop,  4  Rich.  Eq.  46;  55  Am.  Dec. 
654.  The  surplus  only  of  a  trust  fund  for  the  support  of  a  debtor,  after  pro- 
Tiding  for  support,  can  be  reached  by  his  creditors,  under  the  New  York 
law:  Graff  V.  BoimeU,  31  N.  Y.  9;  88  Am.  Dec.  236. 
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[159  Massachusetts,  221.] 
A  Judgment  Entered  Upon  an  Agreement  of  Counsel  Against  th» 
Prohibition  of  His  Client  will  be  vacated  upon  application  season* 
ably  made,  though  payment  of  such  judgment  has  also  been  made  to 
such  counsel,  if  the  parties  can  be  placed  in  statu  quo. 

Petition  for  the  vacation  of  a  judgment  entered  for  seven 
hundred  and  fifty  dollars  by  agreement  of  plaintiff's  counsel 
in  an  action  to  recover  for  personal  injuries.  The  plaintiff  had 
refused  to  consent  to  the  settlement  of  the  case  for  the  sum 
named,  and  had  so  informed  his  counsel.  Upon  entry  of  the 
judgment  the  amount  thereof  was  paid  to  counsel,  and  the 
judgment  satisfied.  The  court  ordered  the  judgment  to  be 
vacated  on  plaintiff's  paying  the  defendant  the  seven  hun- 
dred and  fifty  dollars  received  by  the  counsel,  and  the  de- 
fendant appealed. 

W.  B.  Sprout,  for  the  respondent. 

D.  F.  Kimball,  for  the  petitioner. 

***  Field,  C.  J.  The  only  questions  which  have  bee» 
argued  relate  to  the  authority  of  an  attorney  at  law  to  make 
a  compromise  of  a  suit,  to  enter  into  an  agreement  for  judg- 
ment, to  file  it  in  the  cause,  and  to  receive  satisfaction  of  the 
judgment. 
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The  exceptions  recite,  in  effect,  that  the  attorney  for  the- 
petitioner  ***  was  not  autliorized  to  make  the  settlement 
whicli  was  made,  but  was  told  by  his  client  not  to  make  it. 
In  New  York  etc.  R.  R.  Co.  v.  Martin,  158  Mass.  3 13,  we  de- 
clined to  enforce  the  specific  performance  of  an  agreement  of 
compromise  of  a  suit  made  by  the  attorneys,  because  it  ap- 
peared that  the  attorney  of  the  plaintiff  in  making  the  agree- 
ment had  acted  under  a  mistake  of  fact  as  to  his  authority. 
The  reasons  are  stronger  against  enforcing  such  an  agreement 
when  in  making  it  one  of  the  attorneys  has  violated  his  in* 
Btructions.  In  that  case  we  declined  to  express  an  opinion 
whether,  in  tliis  commonwealth,  an  attorney  at  law,  by  virtue 
of  his  employment,  has  authority  to  agree  to  a  compromise  of 
his  client's  suit  out  of  court,  but  we  said  that  the  weight  of 
authority  in  this  country  was  that  he  had  not  any  such  au- 
tiiority.  The  court  also  said:  "If  such  compromise  is  entered 
of  record  in  the  suit  and  relates  to  the  disposition  to  be  mado^ 
of  the  suit,  ....  it  may  be  that  it  binds  the  parties  to  that 
suit,  unless  the  court  for  good  cause  shown  consents  to  the- 
withdrawal  of  the  agreement,  and  that,  if  it  haa  been  mad& 
without  authority,  or  improperly  made,  the  attorney  is  answer- 
able in  damages  to  his  client."  In  the  present  case  the  agree- 
ment was  made  a  matter  of  record  in  the  suit,  and  judgment 
was  entered  accordingly,  and  the  judgment  was  satisfied. 
But  even  when  such  agreements  are  entered  of  record  in  the 
suit,  courts  have  the  power  to  grant  relief  against  them  if 
n)nde  without  the  authority  of  the  clients.  They  may  refusa 
to  enforce  them  or  treat  them  as  void:  See  North  Whitehall  v. 
Keller,  100  Pa.  St  105;  45  Am.  Rep.  361;  Whipple  v.  Whit^ 
man,  13  R.  I.  512;  43  Am.  Rep.  42;  Granger  v.  Batchelder,  54 
Vt.  248;  41  Am.  Rep.  846;  Holt  v.  Jesse,  L.  R.  3  Ch.  Div.  177^ 
Swinfen  v.  Swinfen,  2  De  Gex  &  J.  381;  Holker  v.  Parker,  7 
Cranch,  436.  In  practice  the  assumed  authority  of  attorneys 
of  record  to  agree  upon  the  amount  of  judgment  to  be  entered,. 
or  to  any  other  disposition  of  the  suit,  must  be  recognized  by 
the  court,  and  when  entered  of  record  such  agreements  are 
binding  upon  the  parties,  unless  the  court  for  good  cause 
shown  permits  them  to  be  withdrawn,  or  vacates  any  order 
founded  upon  them.  But  when  the  court  is  informed  that 
they  have  been  made  against  the  express  prohibition  of  the 
client,  and  the  parties  can  be  put  in  stg,tu  quo,  we  are  of  opin- 
ion that  the  court  has  the  power  to  vacate  any  judgment 
founded  upon  them,  and  to  order  such  ***  an  agreement  oflf 
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the  files,  if  the  application  is  seasonably  made.  It  is  not 
<3ontended  in  the  present  case  that  the  application  to  vacate 
the  judgment  was  not  seasonably  made,  or  that  the  court  had 
not  the  power  at  that  time  to  vacate  the  judgment  We  see 
no  error  in  the  exceptions. 

Exceptions  overruled.        

Judgments  Entered  on  Unauthorized  Appearance  o»  Attornet — 
Vacatinq. — The  appearance  of  an  attorney,  if  unauthorized,  is  ground  for 
vacating  the  judgment:  Winters  v.  Means,  25  Neb.  241;  13  Am.  St.  Rep. 
489,  and  note;  Great  West  Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  12  Col.  46;  13 
Am.  St.  Rep.  204;  Kirschbaum  v.  Scott,  35  Neb.  199;  Corhitt  v.  Timmerman, 
95  Mich.  581;  35  Am.  St.  Rep.  586.  See  the  extended  notes  to  Williams  y. 
Johnson,  34  Am.  St.  Rep.  519,  and  Bunton  y.  Lyford,  75  Am.  Dec.  146;  alto 
the  notes  to  Bimeler  v.  Dawson,  39  Am.  Deo.  435,  and  Harnhey  r.  Blademarr, 
89  Am.  Dec.  534. 


McGuiNESS    V.    BuTLEB. 

[159  ma88acht7sett8,  233.] 

If  an  Infant  Trespasses  on  the  Premises  of  Another,  and  Is  Thsrb 
Injured  by  something  which  he  does  while  so  trespassing,  he  cannot 
recover  of  the  owner  of  the  premises,  unless  the  injury  was  wantonly 
inflicted  or  was  due  to  his  recklessly  careless  conduct. 

Infant's  Right  to  Recover  for  Damages  Occasioned  by  His  Owk 
Wrongful  Act  does  not  exist,  though  he  was  acting  when  injured  as 
children  of  his  age,  intelligence,  and  experience  may  be  expected  to  act 
under  like  circumstances. 

Infant,  Injured  by  His  Own  Wrongful  Act. — If  a  Child  Playing  ok 
the  Street  Interferes  with  marble  slabs  leaning  against  a  house, 
whereby  they  are  thrown  over  upon  him  and  he  is  injured,  he  cannot 
recover  of  the  owner  of  the  premises,  though  the  latter  may  have  been 
negligent  in  leaving  the  slabs  in  the  position  in  which  he  did,  and  the 
child  in  playing  and  doing  with  them  as  he  did  only  acted  as  a  child  of 
his  age  might  reasonably  be  expected  to  act. 

Action  of  tort  to  recover  for  injuries  suffered  by  plaintiff,  a 
bo}'  nearly  nine  years  of  age,  from  certain  marble  slabs  fall- 
ing over  and  upon  him.  These  slabs  were  left  leaning  against 
the  defendant's  shop,  the  bottom  of  them  projecting  three  or 
/our  inches  into  the  street,  and  the  top  of  them,  where  they 
rested  against  the  defendant's  house,  being  several  inches  in- 
side the  line  of  his  premises.  Plaintiff  and  another  boy  were 
playing  in  the  street,  and  either  he  or  the  other  boy  took  hold 
of  one  of  the  slabs  at  the  lop  and  pulled  it  over  from  the 
house  against  wliich  it  rested  and  caused  it  to  fall,  whereby 
plaintiff  was  injured.  Though  it  was  conceded  that  the  boys 
were  playing  together  and  that  it  was  part  of  the  game  to 
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take  hold  of  these  slabs,  there  was  a  conflict  of  testimony  as 
to  whether  plaintiff  did  any  thing  towards  the  act  by  which 
the  slabs  were  thrown  over.  The  plaintiff  proposed  the  fol- 
lowing instruction  to  the  jury,  which  was  refused:  *'The  fact 
that  the  plaintiff  himself  may  have  interfered  with  the  slabs, 
and  did  thereby  partially  or  wholly  bring  the  injury  upon 
himself,  does  not  help  the  defendant,  if  the  plaintiff's  act  was 
what  the  defendant's  conduct  naturally  attracted  and  invited, 
and  such  interference  and  the  boy's  conduct  was  what  might 
reasonably  be  expected  of  a  boy  of  his  tender  years."  The 
court  in  place  thereof  instructed  the  jury  as  follows:  "It  is 
claimed  on  the  partof  the  defendant  that  you  ought  to  find 
from  the  evidence,  taking  it  reasonably,  that  the  plaintiff  was 
participating  in  what  the  other  boy  was  doing,  that  he  was  so 
acting  that  he  may  be  said  fairly  to  be  participating  in  the 
transaction.  It  is  not  enough  for  a  person  to  stand  by  and 
witness  a  transaction  to  make  the  party  responsible  for  the 

transaction Something  more  than  bare  observation  is 

necessary  to  make  participation If  the  boy  was  look- 
ing, whetiier  between  the  slabs  or  not,  that  would  not  be  a 
participation.  If  he  had  the  curiosity  to  look  in  and  see, 
that  would  not  be  participation.  It  would  be  participation  if 
he  asked  him  to  take  it  off  and  let  him  look  in.  You  can  see 
the  difference — the  bare  looking  would  not  be  participation 
while  the  asking  to  lift  it  away,  or  helping  to  do  it,  or,  if  he 
did  not  help,  but  asked  it  to  be  done,  or  did  that  which  was 
an  inducement  or  encouragement  for  the  other  to  do  it,  then 
he  may  be  said  to  have  participated  in  it,  although  he  may 
not  have  taken  hold  of  it  with  his  own  hands.  So  that  in 
order  to  find  participation  in  the  transaction,  you  w411  have 
to  find  that  the  party  was  doing  something  beyond  standing 

and  observing You  are  to  say  whether  or  not  he  was 

participating  in  this  himself,  or,  in  other  words,  was  pulling 
over  the  stone  upon  himself,  was  giving  encouragement  to  the 
doing  of  the  act  in  such  a  way  as,  under  the  rules  which  I 
have  given  you,  would  make  him  a  participator  in  it;  and  if 
he  was  participating  in  throwing  over  the  stone  upon  himself, 
he  cannot  recover." 

E.  Greenhood,  for  the  plaintiff. 

F.  Ranney,  for  the  defendant. 

"•  Morton,  J.     In  order  that  a  child  may  recover  against 
one  through  whose  negligence  he  claims  to  have  beea  injured, 
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it  is  not  always  sufficient  for  him  to  show  that  he  himself 
"was  in  the  exercise  of  such  care  as  might  reasonably  have 
been  expected  of  him.  His  conduct,  notwithstanding  that 
fact,  may  have  been  that  of  a  wrongdoer,  and  may  have  con- 
tributed to  the  injury  of  which  he  complains.  When  it  clearly 
appears  that  such  was  the  case,  he  cannot  avoid  the  eflFect  of 
his  conduct  by  showing  that  he  was  doing  only  what  a  child 
might  have  been  expected  to  do.  An  infant  cannot  shift  any 
more  than  an  adult  the  consequences  of  his  own  wrongdoing 
or  negligence  upon  another.  Whether  he  was  negligent  or  a 
■wrongdoer  very  often  is  a  difficult  question  to  determine,  and 
it  is  hard  to  say  in  all  cases  where  the  line  should  be  drawn 
between  negligence  or  wrongdoing  and  such  care  as,  consid- 
•ering  his  age  and  experience,  reasonably  should  be  expected 
■of  him.  But  about  the  general  principle  there  can,  we  think, 
be  no  question.  Thus,  if  a  child  trespass  on  the  premises  of 
the  defendant,  and  is  itijured  by  something  that  he  does  while 
trespassing,  he  cannot  recover,  unless  the  injury  was  wan- 
tonly **''  inflicted  by,  or  was  due  to  the  recklessly  careless 
conduct  of  the  defendant:  Gay  v.  Essex  Electric  Street  Ry.  Co., 
159  Mass.  238,  242,  post,  p.  415;  Daniels  v.  New  York  etc.  R.  R. 
Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253;  McEachem  v.  Bos- 
ion  etc.  R.  R.  Co.,  150  Mass.  515. 

So  if  a  child  voluntarily  participates  in  the  wrongful  acts 
of  others,  and  is  thereby  injured,  he  cannot  recover,  though 
there  may  have  been  negligence  on  the  part  of  the  defendant 
which  contributed  to  the  injury:  Lane  v.  Atlantic  Works,  107 
Mass.  104;  111  Mass.  136.  Again,  if  a  boy  is  injured  while 
playing  with  a  machine  on  which  he  has  been  set  to  work 
with  proper  instructions,  he  cannot  recover,  because  such 
oonduct  constitutes  contributory  negligence  on  his  part:  Rock 
V.  Indian  Orchard  Mills,  142  Mass.  522.  See,  also,  McAlpin  v. 
Powell,  70  N.  Y.  126;  26  Am.  Rep.  555.  There  is  no  sugges- 
tion in  any  of  these  cases  that  the  plaintiff  was  entitled  to 
recover  if  he  was  acting  when  he  received  the  injury  com- 
plained of  as  children  of  his  age,  intelligence,  and  experience 
naturally  might  be  supposed  to  act  under  the  same  or  similar 
circumstances.  The  principle  for  which  the  plaintiff  contends 
•would  require  us  to  hold  that  in  no  case  would  trespassing  or 
intermeddling  by  a  child,  or  participation  by  him  in  the  act 
resulting  in  injury  to  him,  be  a  bar,  as  matter  of  law,  to  his 
recovery,  provided  it  appeared  that  the  defendant  was  neg- 
ligent, and  that  the  child  was  only  doing  what  he  might 
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naturally  have  been  expected  to  do.  We  do  not  think  that 
€uch  is  the  law. 

We  have  assumed,  for  the  purposes  of  this  case,  without  de- 
■ciding  it,  that  the  defendant  was  negligent  in  leaving  the 
marble  slabs  where  he  did.  The  plaintiff  concedes  that  there 
was  also  evidence  tending  to  show  that  there  was  on  the  part 
■of  the  plaintiff  interfence  with  them,  growing  out  of  the  play 
in  which  he  was  engaged  with  the  other  boy.  The  court  in- 
€tructed  the  jury  that,  if  the  plaintiff  participated  in  throwing 
the  stone  over  upon  himself,  he  could  not  recover.  The  jury 
must  have  found  that  the  plaintiff  did  assist  in  doing  the 
thing  which  caused  the  injury  to  himself.  We  think  that 
the  ruling  was  right. 

Exceptions  overruled. 

Infant  Trespassers. — LiABiLrrr  for  Injubt  to:  See  Ounn  v.  Oliio  River 
R.  R.  Co.,  36  W.  Va.  165;  32  Am.  St.  Rep.  842,  and  note  with  the  cases  col- 
•ected,  and  the  extended  notes  to  We»tbrook  v.  Mobile  etc.  R.  R.  Co.,  14  Am. 
St.  Rep.  596,  and  Flummer  v.  Dill,  32  Am.  St.  Rep.  470,  471. 


Gat  v.  Essex  Electric  Street  Eailway. 

[159  Massachusetts,  238.] 

An  Infant  Going  With  Other  Children  Upon  Street  Cars  Left  in  a 
public  street  by  a  street  railway  corporation,  in  violation  of  a  municipal 
ordinance,  must  bo  regarded  as  a  trespasser  and  joint  actor  with  the 
other  children,  and  therefore  cannot  recover  compensation  for  injuries 
Buffered  by  him  either  from  any  act  done  by  himself  or  the  other  chil- 
dren, though  the  corporation  knew  that  the  cars  would  be  attractive  to 
children  and  was  bound  to  anticipate  what  occurred. 

A  Wrongdoer  and  Trespasser  Cannot  Recover  for  Injuries  which  are 
the  joint  consequence  of  his  own  wrong  and  the  negligence  of  another, 
and  this  remains  true,  though  the  person  injured  is  a  child  and  only 
does  what  children  of  his  age  and  intelligence  may  reasonably  be  expected 
to  do. 

Action  of  tort  in  which  a  demurrtr  was  sustained  to  an 
amended  declaration  containing  the  following  allegations: 
^*The  plaintiff  says  that  the  defendant  is  a  street  railway 
company,  owning  and  managing  a  street  railway  between 
Peabody  and  Salem,  in  the  county  of  Essex,  and  the  defend- 
ant negligently,  and  without  right,  left  several  street  railway 
cars  standing  unguarded  in  one  of  the  public  streets  of  said 
Salem  a  long  time,  to  wit,  for  seven  days;  that  said  cars  were 
furnished  with  dangerous  brakes,  with  a  brake  handle  on  each 
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platform  of  the  car,  at  the  bottom  of  the  brake-staff  belonging 
to  each  of  which  were  brake-cliains,  which  were  so  connected 
togetlier  underneath  the  car  that  when  either  brake-chain 
was  wound  up  the  other  one  would  violently  unwind  and 
recoil;  and  said  brakes  on  said  cars  were  left  in  a  danger- 
ous and  unsafe  position  and  condition,  without  any  guard  or 
any  thing  to  prevent  their  recoiling  with  great  force,  with- 
out anybody  to  look  out  for  them  or  watch  them;  the  plaintiff 
further  says  that  his  intestate  was  a  child  of  ten  years,  and 
while  in  the  exercise  of  due  care,  and  near  said  car  or  upon 
said  car,  where  he  had  a  right  to  be,  he  was  injured  through 
the  negligence  of  the  defendant  and  its  agents  and  servants, 
and  suffered  greatly  for  a  long  time,  to  wit,  for  two  months, 
and  until  his  death;  the  plaintiff  further  says  that  his  intes- 
tate was  a  traveler  on  said  highway  at  the  time  of  said  injury, 
and  rightfully  upon  said  car;  the  plaintiff  further  says  that  ho 
with  other  childreri  was  enticed  and  allured  there  by  the  op- 
portunity for  play  afforded,  and  by  the  enticement  and  invita- 
tion of  the  defendant,  its  agents  and  servants;  and  further 
says  that  some  of  said  children,  or  some  of  the  agents  and 
servants  of  the  defendant,  to  the  plaintiff  unknown,  were 
negligently  using  and  misusing  said  brakes,  and  said  children 
were  doing  said  acts  and  were  permitted  and  given  permis* 
sion,  occasion,  and  opportunity  to  do  said  acts  by  the  consent 
and  with  the  knowledge,  inducement,  and  invitation  of  the 
defendant,  its  agents  and  servants;  that  the  defendant  was 
using  said  street  as  a  repair-shop,  and  said  car  was  there 
without  right,  and  contrary  to  the  city  ordinances  of  Salem; 
that  it  was  the  duty  of  the  defendant  to  keep  said  car  and 
.  said  brakes  securely  locked  and  fastened,  and  in  a  safe  and 
guarded  position  and  condition,  so  that  the  children  could 
not  go  upon  said  car,  and  could  not  use  or  play  with  said 
brakes,  all  of  which  negligence  and  acts  of  negligence  hereto- 
fore alleged  as  existing  prior  to  said  injury  the  defendant  well 
knew  before  said  injury  occurred,  as  well  as  that  said  car  and 
brakes  were  an  enticing,  attractive,  and  inviting  object  to 
children,  and  that  children  then  were,  and  long  prior  thereto 
had  been,  accustomed  to  play  in,  upon,  and  about  said  car, 
and  with  said  brakes;  and  the  plaintiff  further  says  that  all 
said  acts  and  negligences  which  preceded  or  contributed  to 
said  injury  the  defendant  should  have  anticipated  would  hap- 
pen and  should  have  prevented,  and  these  were  duties  whicb 
it  owed  the  plaintiff  and  his  intestate." 
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C.  O.  Fall,  for  the  plaintiff. 
F.  L.  Evans,  for  the  defendant, 

389  Morton,   J.     The  plaintiff  relies  upon  the  amended 

declaration.  It  is  difficult  to  understand  from  it  precisely  what 
the  cause  of  action  is,  or  precisely  how  the  injury  complained 
of  was  received  by  the  plaintiff's  intestate.  It  would  seem, 
taking  the  declaration  as  a  whole,  that  he  was  not  a  traveler 
on  the  highway  (though  there  seems  to  be  an  allegation  to 
that  effect),  nor  a  mere  spectator  injured  while  looking  for  a 
moment  at  what  other  children  were  doing,  as  was  the  case  in 
both  respects  with  the  plaintiff  in  Lane  v.  Atlantic  Works,  107 
Mass.  104;  111  **®  Mass.  136.  As  we  construe  the  declara- 
tion, it  alleges  in  substance  that  the  defendant  left  several 
cars  standing  in  a  public  street  for  several  days,  in  violation 
of  a  city  ordinance,  knowing  that  they  would  entice  children, 
and  that  they  did  in  fact  entice  children,  to  play  upon  them; 
that  the  brake-chains  were  so  arranged  that,  when  one 
brake  was  wound  up,  the  other  would  violently  unwind  and 
recoil,  and  that  the  brakes  were  not  fastened,  and  the  cars 
were  not  guarded;  that  the  plaintiff's  intestate  and  other 
children  were  playing  on  the  cars,  and  with  the  brakes,  and 
that  while  doing  so  one  of  the  brakes  unwound  and  caused 
the  injury  complained  of;  that  the  leaving  of  the  cars  in  the 
street  unguarded,  and  with  brakes  unfastened,  was  an  invita- 
tion by  the  defendant  to  tlie  plaintiff's  intestate  and  other 
children  to  phiy  with  them,  or,  if  not,  that  the  defendant 
should  have  known  that  the  cars  would  entice  children,  and 
tliat  it  was  its  duty  to  keep  the  brakes  fastened,  and  the 
cars  guarded,  so  that  children  could  not  play  upon  them,  and 
not  to  do  so  was  negligence  on  its  part,  which  rendered  it 
liable  for  the  injury  to  the  plaintiff's  intestate. 

If  the  cars  had  been  left  standing  by  the  defendant  on  its 
own  premises,  near  the  highway,  in  the  same  condition  in 
which  they  were  left  standing  in  the  street,  it  is  clear  under 
the  decisions  of  this  court  that,  however  attractive  tliey  might 
have  been  to  children,  if  the  plaintiff 's  intestate  had  been  in- 
jured by  them  while  at  play  upon  them  he  would  have  been 
a  trespasser,  and  the  defendant  would  not  have  been  liable: 
Lane  v.  Atlantic  Works,  107  Mass.  104;  111  Mass.  136;  Morris- 
sey  v.  Eastern  R.  R.  Co.,  126  Mass.  377;  30  Am.  Rep.  686; 
McEachern  v.  Boston  etc.  R.  R.  Co.,  150  Mass.  615;  Daniels  v. 
Nexo  York  etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253. 
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In  such  a  case,  the  only  duty  which  the  defendant  would 
have  owed  him  would  have  been  not  to  injure  him  wantonly, 
or  by  conduct  recklessly  careless  on  its  part:  Morrissey  v. 
Eastern  R.  R.  Co.,  126  Mass.  377;  80  Am.  Rep.  686;  McEach- 
em  V.  Boston  etc.  R.  R.  Co.,  150  Mass.  115,  and  Daniels  v.  New 
York  etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253. 

Assuming  that  there  was  evidence  for  the  jury  of  the  de- 
fendant's negligence  in  leaving  the  cars  in  the  street  as  it  did 
(see  Powell  v.  Deveney,  3  Gush.  300;  50  Am.  Dec.  738),  we  then 
come  to  the  question  whether  the  plaintiff's  intestate  is  to  be 
regarded  as  a  trespasser  **'  and  joint  actor  with  the  other 
children;  if  he  is,  then  the  question  whether  he  was  in  the  ex- 
ercise of  due  care  becomes  immaterial.  His  wrongdoing  as  a 
trespasser  and  joint  actor  would  in  such  event  be  a  cause  con- 
tributing to  the  injury,  though  in  doing  what  he  did  he  might 
be  doing  no  more  than  would  naturally  be  expected  from  a 
child  of  his  age. 

We  think  he  must  be  regarded  as  a  trespasser  and  joint 
actor  with  the  other  children.  Leaving  the  cars  in  the  street 
asitdid  was  notan  invitation  or  license  by  the  defendant  to  him 
to  play  upon  them,  even  though  the  defendant  knew  that  they 
were  calculated  to  attract  children,  and  did  in  fact  attract 
t})em.  Knowledge  on  the  defendant's  part  that  they  attracted 
children  was  not  an  invitation  or  license  to  them;  otherwise, 
tlie  fact  that  one  knowingly  maintained  on  his  own  premises 
an  object  that  allured  children  would  constitute  an  invitation 
to  them.  The  most  that  can  be  said  for  the  plaintiff  is,  that 
the  defendant,  knowing  that  the  cars  would  be  and  were  at- 
tractive to  children,  was  bound  to  anticipate  what  actually 
occurred,  and  to  exercise  a  corresponding  degree  of  care  to 
see  that  the  cars  were  securely  fastened  and  guarded,  and  is 
liable  for  an  injury  occurring  to  the  plaintiff's  intestate 
through  its  failure  to  do  so.  This  assumes  that  all  the  plain- 
tiff is  required  to  show  is  that  his  intestate  acted  as  reason- 
ably as  might  be  expected  of  him.  But  he  might  do  that  and 
still  be  a  wrongdoer  and  trespasser,  and  contribute  by  his 
conduct  to  the  injury  which  he  received.  If  he  did,  then  the 
fact  of  his  youth,  and  the  fact  that  the  defendant's  negligence 
also  contributed  to  it,  would  not  render  the  defendant  liable. 
If  the  cars  had  been  set  in  motion  by  other  children,  and  the 
plaintiff's  intestate  had  been  injured  by  them  while  lawfully 
upon  the  highway,  the  defendant  clearly  would  have  been 
liable:  Lane  v.  Atlantic  Works,  111  Mass.  136.     But  he  was 
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using  the  highway  and  the  cars  for  play,  and  was  a  joint 
actor  with  other  children  in  causing  that  to  happen  which  re- 
sulted in  his  injury.  We  might  fairly  assume,  if  it  were  nec- 
essary, that  a  boy  ten  years  of  age,  and  of  ordinary  intelligence, 
would  know  that  he  had  no  right  to  play  upon  cars  which  a 
€treet  railway  company  had  left  standing  in  the  streets. 

Upon  the  declaration,  as  we  interpret  it,  we  do  not  think 
that,  under  the  decision  of  this  state,  the  plaintiff  is  entitled 
**'  to  recover:  See  cases  supra;  also  Mc Alpine  v.  Fowellf  70 
N.  Y.  126;  26  Am.  Rep.  555. 

It  is  possible  a  different  result  might  be  reached  in  the 
English  courts,  though  the  law  does  not  seem  to  be  finally 
settled  there:  Lynch  v.  Nurdin,  1  Q.  B.  29;  Hughes  v.  Macfie, 
2  Hurl.  &  C.  744;  Mangan  v.  Atterton,  L.  R.  1  Ex.  239;  Clark 
V.  Chambers^  3  Q.  B.  D.  327;  or  in  other  courts  in  this  country. 
Railroad  Co.  v.  Stout,  17  Wall.  657;  Keffe  v.  Milwaukee  etc. 
Ry.  Co.  21  Minn.  207,  209;  18  Am.  Rep.  393;  Kansas  Cent.  Ry. 
€o.  V.  Fiizsimmons,  22  Kan.  686;  31  Am.  Rep.  203. 

Judgment  affirmed.  

Infant  Trespassers. — Liability  for  Injury  to:  See  McOuineaav.  Butler, 
159  Mass.  233,  ant4  412,  and  note. 

Trespassers— Liability  for  Injury  to. — A  trespasser  on  the  premises 
of  another  ordinarily  assumes  all  risks  of  danger,  and  cannot  recover  for  an 
injury  received  while  there,  without  showing  that  it  was  wantonly  inflicted, 
or  that  it  might  have  been  prevented  by  the  exercise  of  reasonable  care  by 
the  owner  after  his  danger  was  discovered:  Frost  v.  Eastern  R.  R.,  64  N.  H. 
220;  10  Am.  St.  Rep.  396,  and  note;  Lake  Shore  etc.  Ry.  Co.  v.  Bodemer,  139 
111.  596;  32  Am.  St.  Rep.  218.  See  further  the  extended  note  to  Central 
R.  R.  etc.  Co.  V.  Vaughan,  30  Am.  St.  Eep.  53,  and  the  note  to  Bedell  T. 
Berkey,  15  Am.  St.  Rep.  374. 


CusTY  V.  Donlan. 

[159  Massachusetts,  245.] 

Statute  of  Limitations — New  Promise. — A  receipt  stating  that  the  per- 
son signing  it  had,  at  various  times,  received  of  another  person,  desig- 
nated therein,  a  sum  of  money  also  designated,  "which  is  hereby 
acknowledged,"  is  an  unqualified  acknowledgment  of  the  debt  as  exist- 
ing, and  therefore  constitutes  a  new  promise  sufficient  to  take  the  debt 
out  of  the  statute  of  limitations. 

Statute  of  Limitations. — A  New  Promisb  is  implied  from  a  general  an- 
qualitied  acknowledgment  of  a  debt. 

Action  to  recover  seven  hinulred  dollars  loaned  to  defendant 
Joseph  H.  Custy.     The  statute  of  limitations  being  pleaded. 
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the  question  was  whether  the  acknowledgment  was  suflBcieni 
to  take  the  case  out  of  the  statute  of  limitations. 

L.  T.  Trull  and  F.  N.  Wier,  for  the  plaintiflf. 

W.  H.  Anderson^  for  the  defendant. 

***  Lathrop,  J.  The  only  question  in  this  case  is  as  to 
the  correctness  of  the  ruling  of  the  justice  who  tried  the  case 
in  the  superior  court,  that  there  was  sufficient  evidence  to 
take  the  first  three  items  of  the  account  out  of  the  statute  of 
limitations:  Pub.  Stats.,  c.  197,  sec.  1.  In  considering  this 
question  we  shall  lay  aside  the  oral  evidence  of  a  promise  to 
pay,  which,  under  the  Public  Statutes,  chapter  197,  section  15, 
was  not  admissible:  Sumner  v.  Sumner ,  1  Met.  394,  396;  Chace 
V.  Trafford,  116  Mass.  529;  17  Am.  Rep.  171.  There  remains 
the  writing  signed  by  the  defendant,  and  delivered  to  the  plain- 
tiff on  the  day  of  its  date,  together  with  the  ***  fact  that  no 
part  of  the  money  lent  had  been  repaid.  This  writing,  omit- 
ting the  signature  and  date,  is  in  these  words:  "  Rec'd  of  Pat- 
rick J.  Gusty  the  sum  of  seven  hundred  dollars  at  various  times 
to  date,  which  is  hereby  acknowledged." 

We  are  met  at  the  outset  of  this  inquiry  by  the  question  of 
the  meaning  of  this  writing.  If  it  is  to  be  construed  as  merely 
an  acknowledgment  that,  at  certain  times  in  the  past,  the 
signer  had  borrowed  money  of  the  plaintiff,  it  would  not  be 
sufficient,  for  there  must  be  an  acknowledgment  of  a  present 
indebtedness.  We  are  of  opinion  that  the  words  "which  is 
hereby  acknowledged  "  have  a  broader  meaning.  The  word 
'•  which"  refers  to  the  word  "sum."  The  acknowledgment  is 
an  acknowledgment  as  of  the  date  when  made.  The  language 
used  is  to  be  construed  as  if  it  were,  "  I  have  received  of  Pat- 
rick J.  Gusty  the  sum  of  seven  hundred  dollars  at  various 
times  to  date,  which  sum  of  money  I  now  acknowledge."  If^ 
then,  there  is  the  unqualified  acknowledgment  of  an  existing 
debt,  nothing  more  is  needed,  as  the  acknowledgment  was 
made  within  six  years  before  the  bringing  of  the  writ. 

It  is  undoubtedly  true,  as  said  by  Ghief  Justice  Morton,  in 
Krehs  v.  Olmstead,  137  Mass.  504,  505,  that  "  it  is  not  the  ac- 
knowledgment which  renews  or  revives  the  debt;  the  question 
is  whether  there  has  been  a  new  promise  within  six  years,  of 
which  the  acknowledgment  is  evidence  more  or  less  control- 
ling." But  it  is  also  true  that  an  unqualified  acknowledg- 
ment of  a  debt  as  an  existing  debt  is  conclusive.     This  is. 
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conceded  by  all  of  the  authorities  in  England,  wlience  we  de- 
rive our  statute  on  this  subject,  and  in  this  commonwealth, 
from  the  case  of  Tanner  v.  Smart,  6  Barn.  &  C.  603,  to  the  pres- 
ent day.  The  difficulty  has  arisen  in  cases  where  the  debtor 
went  beyond  an  acknowledgment,  and  used  language  which 
rendered  it  doubtful  whether  a  promise  to  pay  could  fairly  be 
implied.  Thus,  in  Tanner  v.  Smart,  6  Barn.  &  C.  603,  Lord 
Tenterden,  C.  J.,  said:  "Upon  a  general  acknowledgment, 
where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay 
may,  and  ought  to  be,  implied." 

The  law  on  this  subject  is  thus  stated  in  Philips  v.  Philips, 
3  Hare,  281,  299,  by  Vice-Chancellor  Wigram:  "The  legal 
effect  of  an  acknowledgment  of  a  debt  barred  by  the  statute 
of  limitations  is  that  of  a  promise  to  pay  the  old  debt,  and  for 
this  ^^''  purpose  the  old  debt  is  a  consideration  in  law.  In 
that  sense,  and  for  that  purpose,  the  old  debt  may  be  said  to 
be  revived.  It  is  revived  as  a  consideration  for  a  new  prom- 
ise. But  the  new  promise,  and  not  the  old  debt,  is  the  meas- 
ure of  the  creditor's  right.  If  a  debtor  simply  acknowledges 
an  old  debt,  the  law  implies  from  that  simple  acknowledg- 
ment a  promise  to  pay  it;  for  which  promise  the  old  debt  is  a 
fiufficient  consideration.  But  if  the  debtor  promises  to  pay 
the  old  debt  when  he  is  able,  or  by  installments,  or  in  two 
years,  or  out  of  a  particular  fund,  the  creditor  can  claim 
nothing  more  than  the  promise  gives  him." 

In  MitchelVs  Claim,  L.  R.  6  Ch.  822,  828,  the  rule  is  thus 
stated,  to  the  same  effect,  but  more  concisely,  by  Lord  Justice 
Mellish:  "There  must  be  one  of  these  three  things  to  take 
the  case  out  of  the  statute.  Either  there  must  be  an  acknowl- 
edgment of  the  debt,  from  which  a  promise  to  pay  is  to  be 
implied;  or,  secondly,  there  must  be  an  unconditional  promise 
to  pay  the  debt;  or  thirdly,  there  must  be  a  conditional  prom- 
ise to  pay  the  debt,  and  evidence  that  the  condition  has  been 
performed."  To  the  same  effect  are  other  English  cases:  Chase- 
^nore  v.  Turner,  L.  R.  10  Q.  B.  500;  Quincey  v.  Sharpe,  1  Ex. 
Div.  72;  Skeet  v.  Lindsay,  2  Ex.  Div.  314;  Green  v.  Humph' 
reys,  L.  R.  23  Ch.  Div.  207;  Firth  v.  Slingsby,  58  L.  T.,  N.  S., 
481,481. 

These  rules  have  been  often  recognized  in  this  common- 
wealth. Thus,  in  Barnard  v.  Bartholomew,  22  Pick.  291,  293, 
it  was  said  by  Mr.  Justice  Dewey:  "Applying  the  familiar 
rule,  now  well  settled  in  this  commonwealth,  that  in  such 
•cases  there  must  be  either  an  express  promise  to  pay  or  aa 
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unqualified  actnowledgmeut  of  present  indebtedness,  anch 
this  unaccompanied  by  any  evidence  showing  a  determina- 
tion not  to  pay,  we  think  that  the  case  of  the  plaintiff  may  h& 
well  sustained."  In  this  case  the  debtor  wrote:  *'  I  will  thank 
you  to  let  me  have  your  account  that  you  hold  against  me. 
Also  I  will  thank  you  to  state  to  me  the  credit  that  you  have 
given  me.  You  may  depend  on  seeing  me  at  your  office  o» 
Monday  next.  I  will  endeavor  to  settle  all  my  accounts  with 
you;  perhaps  I  shall  not  be  able  to  pay  the  money;  if  not,  we 
can  find  some  way  to  settle."  This  was  held  to  be  a  suffi- 
cient acknowledgment  to  take  the  case  out  of  the  statute. 

**®  In  Penniman  v.  Rotch,  3  Met.  216,  218,  it  is  said  by 
Chief  Justice  Shaw:  "The  fact  to  be  proved  is  a  new  promise 
to  pay  the  debt.  This  may  be  inferred  from  an  express  and 
unqualified  admission  that  the  debt  is  due,  but  not  from  re- 
mote implication  or  doubtful  or  equivocal  words":  See,  also, 
Bailey  v.  Crane,  21  Pick.  823;  Woodbridge  v.  Allen,  12  Met. 
470;  Roscoe  v.  Hale,  7  Gray,  274. 

In  Walsh  v.  Mayer,  111  U.  S.  31,  in  answer  to  a  letter  from 
the  holder  of  a  note  secured  by  mortgage,  calling  attention  to 
the  want  of  insurance  on  the  mortgaged  property,  and  saying, 
"The  amount  you  owe  me  on  the  seven  thousand  five  hun- 
dred dollar  note  is  too  large  to  be  left  in  such  an  unprotected 
condition,  and  I  cannot  consent  to  it,"  the  mortgagors  replied 
that  they  expected  to  insure  in  about  four  months  twice  that 
amount,  and  added:  "We  think  you  will  run  no  risk  in  that 
time,  as  the  property  M'ould  be  worth  the  amount  due  you  if 
the  building  was  to  burn  down."  This  was  held  to  be  an  ac- 
knowledgment of  an  existing  liability. 

Judgment  on  the  verdict. 

Limitations  of  Actions — New  Promise. — Ab  to  what  acknowledgment 
or  new  promise  will  remove  the  bar  of  the  statute,  see  the  notes  to  State  v. 
Finn,  14  Am.  St.  Rep.  660;  Spangler  v.  Upangler,  9  Am.  St.  Rep.  116,  and 
MancJiester  v.  Braedner,  1  Am.  St.  Rep.  831.  The  words,  "  I  propose  to  set- 
tle," written  in  answer  to  a  demand  for  payment  of  a  note  barred  by  lapse 
of  time,  is  a  suflBcient  acknowledgment  or  new  promise  to  take  the  case  ont 
of  the  operation  of  the  statute:  Taylor  v.  Miller,  113  N.  C.  340.  "I  hereby 
renew  the  within  note,  with  all  interest, "signed  by  the  maker,  ia  a  sufficient 
indorsement  upon  a  promissory  note  to  effect  a  new  promise:  Roane  v.  Ross^ 
84  Tex.  46. 
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HlGHWATS   AND    STREETS. — ThK   OwNER   OF    LaND   OvER   WhICH   A   HlOH^ 

WAY  Is  Laid  Retains  his  right  in  the  soil  for  all  purposes  consistent 
with  the  full  enjoyment  of  the  easement  acquired  by  the  public.  This 
right  may  grow  Isss  as  the  public  needs  increase,  but  at  all  times  ha 
retains  all  that  is  not  needed  for  the  public  use,  subject,  however,  to 
municipal  and  police  regulations. 

Highways  and  Stheets. — The  Owner  of  Land  Has  the  Right  to  Ex- 
cavate Under  a  Sidewalk,  if  he  thereby  does  not  violate  any  ordi- 
nance or  regulation  of  the  city. 

Neglioencs. — Owner  of  a  Lot  Is  Not  Negligent  in  Not  BmLDiNO  a 
Cellar- WALL  so  as  to  keep  out  sewage  when  he  has  no  knowledge  that 
the  sewer  will  leak. 

Municipal  Liability  for  Sewers. — If  the  duty  of  keeping  sewers  re- 
paired rests  on  a  municipality,  it  is  answerable  to  a  property-owner 
who  has  constructed  a  cellar  under  a  sidewalk  for  injuries  received  by 
the  escape  of  odors  and  other  noxious  contents  of  the  sewer  into  such 
cellar;  nor  can  the  city  escape  liability  on  the  ground  that  the  power 
to  fix  the  location  and  prescribe  the  plan  of  sewers  rests  with  the  board 
of  aldermen,  if  such  board  had  not  exercised  that  power. 

A  Municipality  Is  Not  Exonerated  From  Liability  for  injuries  suf- 
fered by  a  property-owner  from  its  negligence  respecting  a  sewer  on 
the  ground  that  his  premises  were  not  directly  connected  with  the 
sewer,  and  he  was  not  liable  to  be  assessed  for  the  expense  thereof. 

The  Damages  Recoverable  From  a  City  for  Its  Negligence  in  respect 
to  a  sewer  may  include  compensation  for  injuries  to  plaintiffs  health 
and  business,  as  well  as  injury  to  his  property. 

Tort  for  injuries  to  plaintifTs  property,  health,  and  busi- 
ness occasioned  by  a  defective  sewer.  The  trial  judge  in- 
structed the  jury  as  follows:  "This  action  of  tort  rests  upon 
the  alleged  negligence  of  the  city  of  Boston.  The  plaintiff 
claims  that  from  January,  1885,  to  June,  1890,  the  defendant 
city  negligently  failed  properly  to  care  for  and  maintain  a 
certain  main  drain  or  common  sewer,  and  negligently  allowed 
it  to  becouje  and  remain  defective,  leaky,  and  not  fit  to  be 
used;  by  means  whereof  large  quantities  of  putrid  and  offens- 
ive matter  came  into  the  plaintiff's  premises,  and  created  of- 
fensive odors  and  stenches,  from  which  he  suffered  severely 
in  his  health  and  in  his  business.  Certain  facts  are  agreed 
in  the  case,  or  are  not  in  dispute;  viz.,  that  Winter  street  is  a 
public  street;  that  the  owner  of  the  lot  occupied  by  the  plain- 
tiff owns  to  the  center  of  the  street,  and  has  all  the  rights  to 
the  center  of  the  street  which  an  abutting  owner,  whose  deed 
carries  him  to  the  center  of  the  way,  would  have,  and  that 
the  plaintiff  succeeds  to  those  rights  as  lessee;  that  the  sewer 
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in  Winter  street  from  which  the  trouble  is  alleged  to  have 
come  is  a  public  drain  or  common  sewer  maintained  by  the 
city.  The  authority  to  lay  out  main  drains  or  common  sewers 
in  the  city  of  Boston  resides  in  the  board  of  mayor  and  alder- 
men, who  exercise  the  authority,  not  as  representing  the  city, 
nor  on  its  behalf,  nor  under  its  direction,  but  as  public  officers. 
The  duties  of  the  board  of  mayor  and  aldermen  in  laying  out 
main  drains  and  common  sewers  are  of  a  quasi  judicial  na- 
ture, and  involve  the  exercise  of  independent  discretion,  de- 
pending upon  considerations  affecting  the  public  health  and 
general  convenience.  It  follows  that  the  act  of  laying  out  a 
sewer  is  not  the  act  of  the  city.  It  is  the  act  of  an  independ- 
ent board,  and  if  there  is  a  defect  or  want  of  sufficiency  in 
the  plan  or  system  of  drainage  adopted  no  action  lies  to  re- 
cover for  damages  on  account  of  it The  actual  con- 
struction of  a  common  sewer  is  the  exercise  of  a  merely 
ministerial  duty,  and,  if  not  performed  with  reasonable  care 
and  skill,  any  person  whose  rights  of  property  are  injured  by 
such  negligence  may  have  an  action  against  the  city.  The 
actual  construction  is  performed  by  the  city  itself.  Also, 
after  a  common  sewer  is  built,  and  until  some  change  in  its 
location  or  construction  is  directed  by  the  board  of  mayor  and 
aldermen,  its  care  and  maintenance  devolve  wholly  upon  the 
city,  who  provide  for  keeping  it  in  order  through  such  agents 
and  officers  as  they  choose  to  select  and  appoint.  The  sewer 
is  the  property  of  the  city,  and  it  is  the  city's  duty  to  keep  it 
iti  proper  condition.  This  duty  is  ministerial,  and  the  city  is 
liable  for  negligence  in  its  exercise  to  any  person  whom  its 
negligence  has  injured.  Before  I  speak  of  the  main  bearings 
of  tliese  two  principles  which  I  have  stated,  I  will  allude  to 
one  matter  discussed  in  the  argument.  It  was  claimed  on 
the  one  side,  and  denied  on  the  other,  that  the  city  had  a 
right  to  take  up  this  sewer  (the  old  1825  sewer),  and  transfer 
its  office  and  function  to  the  other  sewer  built  upon  the  other 
side  of  the  street,  ....  and  I  give  you  this  ruling  upon  this 
question.  The  system  of  sewerage  adopted  for  Winter  street 
does  not  fix  the  location  of  the  sewer;  therefore  if,  to  prevent 
sewage  or  sewer  gases  from  escaping  into  the  basement  of 
the  plaintiff's  store,  the  location  of  the  sewer  should  have 
been  changed  to  the  center  of  the  street,  it  was  the  duty  of 
the  city  to  do  it,  and  it  is  liable  for  not  having  done  it. 
The  form,  character,  and  construction  of  a  sewer  are  matters 
for   which    the    city   is    responsible The    continued 
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maintenance  of  the  sewer  in  a  proper  form,  of  a  proper  char- 
acter, and  in  a  proper  condition,  is  a  matter  for  which  the 
•city  is  responsible.  A  person  injured,  therefore,  by  the  neg- 
ligence of  the  city,  whether  it  be  negligence  of  construction, 
or  negligence  of  maintenance,  may  recover  without  reference 
to  the  question  whether  the  city  has  a  right  to  take  away  the 
«ewer  altogether,  or  to  transfer  it  under  the  principle  which  I 
have  spoken  of.  To  come  then  to  the  bearing  of  these  propo- 
sitions upon  the  case  itself.  The  plaintiff's  case  rests  upon 
&  claim  of  negligence.  He  says  that  for  five  years  the  city 
€uffered  polluting  matter  to  escape  from  a  sewer  either  im- 
properly constructed  in  the  beginning,  or  allowed  to  be  in  an 
improper  condition,  or  both;  that  the  escape  of  the  polluting 
matter  and  the  condition  of  the  sewer  were  with  notice  to  the 
city,  and  that  he  was  greatly  injured  by  the  escape  of  this 
matter  caused  by  the  condition  of  the  sewer Negli- 
gence is  a  breach  of  a  duty.  The  city  of  Boston,  having  the 
<luty  of  constructing  and  maintaining  this  sewer,  owed  to  the 
plaintiff  ....  the  duty  of  properly  and  skillfully  construct- 
ing this  sewer,  and  maintaining  it Did  the  city  per- 
form this  duty?  The  board  of  mayor  and  aldermen,  having 
the  right  to  direct  a  sewer  to  be  built,  that  is,  to  lay  out  a 
eewer,  directed  a  sewer  to  be  built  through  Winter  street,  and 
that  direction  included  in  itself  necessarily  the  duty  on  the 
part  of  the  city  of  Boston,  who  were  to  build  it,  of  properly 
and  skillfully  constructing  it,  and  properly  and  skillfully 
maintaining  it  after  it  was  constructed.  Did  the  city  exe- 
cute the  work  in  a  skillful  and  proper  manner?  and  has  the 
city  since  maintained  a  drain,  the  construction  of  which  was 
proper  and  skillful?  If  so,  the  city  is  not  responsible  to  the 
plaintiff.  If  it  has  failed  in  these  particulars,  or  either  of 
them,  it  is  responsible  to  the  plaintiff.  There  is  a  liability 
where  the  property  of  private  persons  is  affected  as  the  result 
■of  the  negligent  execution  of  the  plan  for  the  construction  of 
a  sewer,  or  the  negligent  failure  to  keep  the  same  in  repair 
afterwards,  and  free  from  obstruction.  In  such  a  case  the 
city  has  the  power  to  remove  the  cause  of  the  trouble  by  sub- 
stituting a  skillful  construction  for  unskillful  construction, 
and  by  substituting  proper  maintenance  for  improper  mainte- 
nance. Was  the  condition  and  construction  of  this  sewer,  in 
the  beginning  and  subsequently,  what  it  ought  to  have  been? 
■That  is,  was  it  what  was  proper?  Was  it  what  was  skillful 
jmd  reasonable  to  expect  from  the  city?    It  is  the  duty  of  the 
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city  to  use  due  and  reasonable  care  under  all  circumstance* 
to  prevent  sewage  leaking  from  the  public  sewers  into  a  per- 
son's premises.  The  city  is  not  to  guarantee  that  it  will  not 
come  in;  the  city  is  not  to  insure  that  it  will  not  come  in^ 
but  it  is  the  city's  duty  to  use  due  and  reasonable  care  under 
all  circumstances  to  prevent  its  coming  in  when  they  under- 
take to  construct  a  public  sewer.  If  the  city  has  performed 
its  duty  in  this  respect,  it  is  exempt  from  liability.  If  it  ha» 
not,  it  is  liable,  and  the  verdict  must  be  for  the  plaintiffs 
The  question  whether  the  sewer  when  originally  constructed 
was  proper  under  all  the  circumstances  then  existing  is  not 
material,  provided  the  city  did  not  exercise  due  care  in  con- 
tinuing to  maintain  it  in  a  leaky  condition  subsequently. 
That  is,  if  its  neglect  consisted  in  the  maintenance  of  an  im- 
proper sewer,  if  it  was  guilty  of  neglect  at  all,  it  is  not  mate- 
rial whether  the  sewer  was  proper  in  the  beginning  under  the- 
circumstances  then  existing.  The  fact  that  the  officers  of 
the  sewer  department  acted  in  the  matter  of  the  removal  of 
this  trouble  ....  is  not  evidence  tending  to  show  that  the 

city  is  liable  in  the  nature  of  an  admission  or  otherwise 

I  ought  to  refer  to  the  subject  of  the  conduct  of  the  plain  LiflT 
himself.  ....  A  plaintiff  cannot  invite  an  injury,  and  then 
recover  for  it.  I  do  not  mean  to  indicate  that  there  is  evi- 
dence here  which  ought  to  indicate  to  your  minds  that  that 
has  been  the  case,  but  I  am  stating  a  general  principle.  A 
plaintiff  in  a  position  like  the  plaintiff  here  is  bound  to  exer- 
cise that  decree  of  care  which  would  have  been  effective  to 
guard  him  from  the  effects  of  a  sewer  properly  constructed 
and  maintained,  and  no  more.  He  has  a  right  to  assume- 
that  the  city  will  perform  its  duty,  whatever  that  duty  may 
be,  and  therefore  he  has  a  right  to  look  for  a  sewer  which  is- 
properly  constructed  and  properly  maintained,  skillfully  con- 
structed and  skillfully  maintained.  He  is  bound  to  exercise 
such  care  as  would  have  been  proper  in  the  event  of  such  a. 
sewer  being  the  sewer  by  which  he  was  affected.  If  a  sewer 
properly  constructed  and  maintained  overflows  to  the  injury 
of  a  person,  there  is  no  recovery.  If  the  city  has  done  it» 
duty,  properly  and  skillfully  constructed  and  maintained  a. 
sewer,  the  result  is  not  the  city's  fault,  and  nobody  can 
recover.  If  a  sewer  improperly  constructed  or  maintained 
overflows  or  leaks,  to  the  injury  of  a  person,  by  reason  of  it» 
improper  condition,  he  may  recover.  It  is  not  the  plaintiff's 
duty  to  protect  himself  from   sewage  leaking  in  upon  him 
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from  a  sewer  if  its  construction  or  condition  is  improper. 
....  In  other  words,  a  person's  duty  corresponds  to  the  re- 
quirements of  a  sewer  properly  constructed  and  maintained. 
The  plaintiflF  also  was  bound  to  use  due  care  and  proper 
efforts  to  render  the  injury  to  himself  as  light  as  it  could  be. 
He  was  bound  to  use  all  proper  exertions  to  get  rid  of  it  as  soon 
as  he  could,  and  upon  the  evidence  the  plaintiff  claims  that 
he  has  done  so;  it  is  for  you  to  say  whether  he  has.  These- 
are  the  principles  upon  which  the  case  is  to  be  determined. 
If  you  find  for  the  defendant,  you  will  simply  so  return  your 
verdict.  If  you  find  for  the  plaintiff,  you  must  give  to  him  such 
a  sum  as  damages  as  will,  in  your  opinion,  compensate  him. 
Not  to  ask  yourselves  what  would  any  one  of  us  put  himself 
in  that  man's  place  for  beforehand,  and  go  through  it;  that 
is  no  measure  of  damages.  If  the  city  is  liable,  you  are  ta 
give  him  such  damages  as  you  in  your  judgment  say  will  be 
a  fair  and  proper  compensation  for  the  injuries  which  he  haa 
sustained  in  these  respects:  1.  For  the  loss  he  has  sustained 
in  his  business,  which  may  be  measured  by  the  difference  in 
the  value  of  the  store  free  from  the  odor  and  the  value  as  it^ 
was  during  the  time  the  odor  existed;  2.  For  the  injury  ta 
his  health,  and  his  sufferings  and  the  pain  which  he  has 
experienced,  and  when  compensation  or  damages  are  given 
for  impaired  health  the  condition  of  the  person  with  reference 
to  whether  or  not  the  trouble  is  over,  whether  or  not  it  is  likely 
to  continue,  and  if  so,  for  how  long,  what  its  character  is,  is 
to  be  taken  into  account,  because  this  is  the  only  suit  which 
the  plaintiff  can  ever  have  for  the  same  cause;  3.  The  ex- 
penses he  has  been  put  to  on  account  of  the  matter,  as,  for 
instance,  medical  attendance,  and  matters  of  that  nature; 
4.  The  injury  to  his  business,  if  you  find  it  to  be  so,  from  the 
persons  in  his  employ  being  unable  fully  to  perform  their 
work,  such  an  equivalent  for  their  wages  as  you  think  he  has 
suffered  in  that  respect,"  Verdict  for  the  plaintiff.  The  de- 
fendant alleged  exceptions. 

A.  J.  Bailey,  for  the  defendant. 

W.  C.  Loring  and  R.  S.  Gorham,  for  the  plaintiff. 

*"  Allen,  J.  1.  The  first  objection  now  urged  by  the 
defendant  is  that  the  plaintiff's  lessor  acted  in  violation  of 
law  in  building  his  cellar  into  the  highway.  This  objectiork 
is  untenable.  There  is  no  doubt  that  the  general  easement 
in  the  public  acquired  by  the  location  of  a  highway  extend* 
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to  the  limits  of  the  highway  as  located:  Commonwealth  v. 
King,  13  Met.  115,  119.  The  right  of  the  public  includes 
various  underground  uses,  of  which  the  construction  of  sewers 
is  one:  Boston  v.  Richardson,  13  Allen,  146,  159,  160.  But 
the  owner  of  the  land  over  which  a  highway  is  laid  retains 
his  right  in  the  soil  for  all  purposes  which  are  consistent  with 
the  full  enjoyment  of  the  easement  acquired  by  the  public: 
Tucker  v.  Tower,  9  Pick.  109;  19  Am.  Dec.  350;  Denniston  v. 
Clark,  125  Mass.  216.  This  right  of  the  owner  may  grow  less 
*nd  less  as  the  public  needs  increase.  But  at  all  times  he 
retains  all  that  is  not  needed  for  public  uses,  subject  how- 
ever, to  municipal  or  police  regulations:  3  Kent's  Commen- 
taries, 433;  Dillon  on  Municipal  Corporations,  4th  ed.,  sees* 
656  b,  699,  700.  The  plaintiff's  lessor,  therefore,  had  a  right 
to  excavate  under  the  sidewalk,  if  he  thereby  .did  not  violate 
any  ordinances  or  regulations  of  the  city.  It  appears  affirm- 
atively that  he  did  not.  He  interfered  with  no  existing  pub- 
lic use  of  the  street.  He  was  therefore  using  the  land  as  he 
had  a  right  to  use  it:  McCarthy  v.  Syracuse,  46  N.  Y.  194; 
Mairs  v.  Manhattan  Real  Estate  Assn.,  89  N.  Y.  498. 

2.  The  defendant  further  contends  that  the  plaintiff's  lessor 
■was  negligent  in  not  building  his  cellar-wall  so  as  to  keep  out 
eevvage.  There  is  nothing  to  show  that  he  had  any  knowl- 
edge ^'®  that  the  sewer  would  leak.  There  was  no  evidence 
that  there  had  been  any  leaking  of  sewage  into  the  premises 
before,  or  that  it  was  ever  ascertained  till  1880  that  sewage 
from  the  old  sewer  percolated  into  the  same.  In  the  absence 
■of  knowledge  that  the  sewer  was  improperly  built,  the  plain- 
tiff's lessor  might  well  assume  that  it  was  tight,  and  due  care 
on  his  part  did  not  require  him  to  guard  against  a  defective 
construction  of  the  sewer,  the  exit^tence  of  which  he  had  no 
reason  to  suspect.  The  defendant's  request  for  instructions 
upon  this  subject  was  rightly  refused;  and  there  is  no  occa- 
flion  to  consider  whether  knowledge  on  his  part  that  the  sewer 
was  out  of  order  would  show  negligence,  under  the  circum- 
stances, and  debar  the  plaintiff  from  recovering  for  the  kinds 
of  damages  complained  of  in  this  case. 

3.  The  defendant  asked  the  court  to  instruct  the  jury  that 
they  must  find  for  the  defendant  if  the  only  way  in  which  the 
city  could  have  prevented  the  injury  was  by  removing  the 
eewer  either  from  tlie  street  or  to  some  other  part  of  the 
street.  We  are  at  a  lost  to  see  on  the  evidence  how  it  could 
be  found  by  the  jury  tiiat  there  was  no  other  way  to  prevent 
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the  injury  than  those  supposed.  It  would  seem  that  a  new 
and  tight  sewer  might  have  been  laid  there,  and  all  the 
evidence  in  the  case  so  assumes.  The  defendant  contends 
that  the  city  was  not  at  liberty  to  put  in  a  new  sewer,  and  to 
make  it  tight,  because  the  entire  jurisdiction  to  prescribe  the 
manner  of  making  it  and  the  materials  to  be  used  in  keeping 
it  in  repair  was  in  the  board  of  aldermen.  But  at  no  time 
has  the  board  of  aldermen  gone  so  far  as  to  prescribe  in  what 
part  of  the  street  the  sewer  should  be  laid  or  how  it  should  bo 
built.  All  these  matters  have  been  left  to  the  superintendent 
of  sewers,  who  was  a  city  officer.  The  city,  therefore,  by  its 
officer,  might  put  the  sewer  in  repair  in  any  part  of  the  street, 
and  might  prescribe  the  materials  for  building  or  repairing 
it.  The  duty  of  keeping  a  sewer  in  repair  rested  on  the  city: 
Child  V.  ^osfon,  4  Allen,  41,  51,  52;  81  Am.  Dec.  680;  Emery  v. 
Lowell,  104  Mass.  13, 16;  Murphy  v.  Lowell,  124  Mass.  564;  Bates 
V.  Westborough,  151  Mass.  174,  182-184.  And  if  it  was  neces- 
sary to  put  the  sewer  in  another  part  of  the  street,  the  city, 
through  its  superintendent  of  sewers,  might  have  done  it. 
Having  the  power  to  put  the  sewer  where  it  would,  the  city 
•*''  could  not  be  excused  for  a  negligent  omission  to  make  it 
safe,  merely  on  the  ground  that  the  power  to  fix  the  location 
and  to  prescribe  a  plan  of  construction  rested  with  the  board 
of  aldermen,  when  the  board  of  aldermen  had  not  exercised 
that  power:  Child  v.  Boston,  4  Allen,  41,  53,  54;  81  Am.  Dec. 
680;  Boston  Belting  Co.  v.  Boston,  149  Mass.  44,  46,  47. 

4.  The  fact  that  the  plaintiff's  premises  were  not  directly 
connected  with  the  old  sewer  does  not  prevent  his  recovering 
damages  sustained  by  him  through  its  negligent  construction 
or  maintenance.  The  liability  of  the  city  to  the  plaintiff  does 
not  depend  upon  the  assessment  of  his  estate  for  the  cost  of 
the  sewer,  but  upon  the  injury  done  to  him  by  the  nuisance: 
Stanchfield  v.  Newton,  142  Mass.  110,  114;  Merrifield  v.  Wor- 
cester, 110  Mass.  216,  221;  14  Am.  Rep.  592;  Ball  v.  Nye,  99 
Mass.  582;  97  Am.  Dec.  56;  McCarthy  v.  Syracuse,  46  .N.  Y. 
194. 

6.  The  defendant  also  argues  that  the  only  damage  the 
plaintiff  can  recover,  if  any,  would  be  the  injury  to  his  prop- 
erty; and  that  injury  to  his  health  or  business  was  wrongly 
allowed  to  be  included  in  the  damages.  Such  damages  were 
specially  alleged,  and  are  clearly  recoverable:  Hunt  v.  Lowell 
Gas  Light  Co.,  8  Allen,  169;  85  Am.  Dec.  697;  French  v.  Con- 
necticut River  Lumher  Co.,  145  Mass.  261. 
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In  the  opinion  of  a  majority  of  the  court  the  entry  must  be, 
exceptions  overruled.  

ABurj'iNG  Owners  on  Street  ob  Highways — Rights  o». — An  abntting 
owner  of  lauds  frontiug  on  a  public  street  is  entitled  to  every  right  and 
advantage  in  that  part  of  the  street  in  which  he  owns  the  fee  not  required 
by  the  public.  The  easement  of  the  public  is  the  right  to  ase  and  improve 
tlie  street  for  the  purposes  of  a  highway  only:  White  v.  NorOiweatern  etc 
£.  R.  Co.,  1 13  N.  C.  610;  37  Am.  St.  Rep.  639,  and  note. 

Municipal  Corporations — Sewers — Liability  fob  Defects  iw  and 
Want  of  Rkfaiu  of. — This  question  will  be  found  thoroughly  discussed  ia 
•Cliulkley  v.  City  of  Riclimond,  88  Va.  402;  29  Am.  St.  Rep.  730,  and  mono* 
.graphic  note.  See,  also,  the  extended  notes  to  Perry  v.  Worceater,  66  Am. 
Dea  435;  and  AsJUey  v.  Port  Hurorif  24  Am.  Rep.  556. 
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[169  Massachusetts,  416.] 

Estate  by  Entireties. — A  devise  to  a  husband  and  wife  vesta  in  them  an 
estate  by  entireties  which  the  husband  has  the  right  to  UM  during  ooT> 
erture,  but  cannot  alienate. 

Entireties — Personal  Property. — A  Bequest  to  a  Husband  and  wife 
vests  in  them  an  estate  by  the  entireties. 

Entireties  in  Personal  Pfoperty,  Husband's  Control  Oyer. — If  per- 
sonal property  is  bequeathed  to  a  husband  and  wife  and  he  undertakes 
to  transfer  it,  his  transfer  vests  in  the  transferee  an  estate  for  the  life  of 
the  husband,  but  cannot  deprive  the  wife  of  her  right  of  survivorship 
should  her  life  be  prolonged  beyond  his. 

Entireties. — A  Wife  who  is  a  tenant  by  the  entireties  with  her  husband 
of  shares  of  stock  in  a  corporation  cannot  be  compelled  to  surrender  th« 
certificate  of  such  stock  to  her  husband's  transferee. 

J,  Bliss,  for  the  plaintiflF. 

J.  E.  Mclntire,  for  Catharine  L.  Simons. 

^*®  Lathrop,  J.  This  is  a  bill  in  equity  against  Catharine 
L.  Simons  and  Simeon  B.  Simons,  her  husband.  Sarah  C. 
Simons,  the  mother  of  Simeon,  died  on  April  8,  1872.  By 
her  will,  dated  October  31,  1870,  which  has  been  duly  ad- 
mitted to  probate,  she  devised  and  bequeathed  the  residue  of 
her  estate,  real  and  personal,  to  her  "  son,  Simeon  B.  Simons, 
-and  his  wife,  Kate  L.  Simons,  and  to  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  to  have  and  to  hold  the  same 
forever." 

Sarah  died  possessed,  among  other  property,  of  twelve  shares 
of  the  capital  stock  of  the  Second  National  Bank  of  Spring- 
field.    On  December  3,  1872,  said  bank  issued  a  certificate  of 
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«aid  shares,  in  which  it  is  set  forth  that  "  Simeon  B.  Simons, 
and  his  wife  Kate  L.  Simons,  and  the  survivor  of  them,  and 
the  lieirs  of  such  survivor,"  are  proprietors  of  twelve  shares  of 
the  capital  stock  of  said  bank.  The  answer  of  the  defendant 
Catharine,  which  is  found  to  state  tlie  facts  correctly,  sets 
forth  that  she  has  possession  of  said  certificate,  "which  was 
left  in  her  possession  several  years  since  by  her  said  husband." 

On  October  15,  1891,  Simeon  B.  Simons,  by  an  instrument 
in  writing,  undertook  to  sell  said  certificate,  and  the  twelve 
shares  of  stock  represented  thereby  to  the  plaintiff,  for  a  valu- 
able consideration.  He  also,  by  the  instrument,  appointed 
the  plaintiff  his  attorney  to  make  the  transfer.  The  bank  re- 
fused to  make  the  transfer  until  the  outstanding  certificate 
was  delivered  up,  and  Catharine  refused  to  deliver  up  the 
certificate.  The  prayer  of  the  bill  is  that  Catharine  be  or- 
<lered  to  produce  the  outstanding  certificate,  and  to  deliver 
the  same  to  the  plaintiff. 

In  1870,  when  this  will  was  made,  and  in  1872,  when  it 
was  admitted  to  probate,  the  General  Statutes  were  in  force; 
and  it  was  provided  by  chapter  108,  section  1,  tliafthe  prop- 
erty, both  real  and  personal,  which  any  married  woman  now 
owns  as  her  sole  and  separate  property,  that  which  comes  to 
her  by  descent,  devise,  bequest,  gift,  or  grant,  ....  shall, 
notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property."  Mr.  Justice  Holmes,  Mr.  Justice  Barker, 
and  the  writer  of  this  opinion,  think  that  under  this  statute 
♦Simeon  B.  Simons  had  no  power  to  alienate  his  wife's  interest, 
believing  that  the  case  of  Pray  v.  Ste5hin8,  141  Mass.  219,  55 
Am  Rep.  462,  which  relates  to  the  validity  of  a  lease  made 
by  a  husband  while  the  joint  tenancy  continued,  has  no  bear- 
ing on  the  Question.  The  same  justices  also  think,  that  what- 
ever may  be  the  effect  of  the  various  statutes  then  in  force  as 
to  the  estate  '*'''  which  the  husband  and  wife  took,  the  wife 
was  entitled,  as  between  herself  and  her  husband,  to  one-half 
to  her  separate  use:  See  Mnnder  v.  Harris,  L.  R.  27  Ch.  Div. 
166;  Jupp  v.  BnclweJl,  L.  R.  39  Ch.  Div.  148.  But  the  other 
justices  are  of  opinion,  on  the  authority  of  Pray  v.  Stebbina, 
141  Mass.  219,  55  Am.  Rep.  462,  that  the  General  Statutes, 
chapter  108,  section  1,  do  not  apply,  and  we  proceed  to  con- 
eider  the  case  irrespective  of  the  statutes  relating  to  married 
•women. 

At  common  law  a  devise  to  husband  and  wife  vested  in 
them  an  estate  by  entireties;  not  strictly  a  joint  tenancy,  but. 
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as  said  by  Mr.  Justice  Wells  in  Wales  v.  Coffin,  13  Allen,  213, 
215,  "  one  indivisible  estate  in  them  both  and  the  survivor  of 
them"  :  See,  also,  Pierce  v.  Chace,  108  Mass.  254;  Pray  v.  Sleb' 
bins,  141  Mass.  219;  55  Am.  Rep.  462;  Donahue  v.  Huhbard, 
154  Mass.  637;  26  Am.  St.  Rep.  271;  Morris  v.  McCarty,  15S 
Mass.  11. 

While  the  husband  has  the  entire  right  to  the  use  and 
benefit  of  the  estate  during  coverture  {Pray  v.  Stebbins,  141 
Mass.  219,  55  Am.  Rep.  462),  he  cannot  alienate  it.  Thus  in 
Fox  V.  Fletcher,  8  Mass.  274,  where  land  was  devised  to  a  hus- 
band and  wife,  the  wife,  who  survived  her  husband,  was  held 
entitled  to  maintain  a  real  action  against  a  grantee  in  fee  of 
her  husband.  So  in  Donahue  v.  Hubbard,  154  Mass.  537,  2& 
Am.  St.  Rep.  271,  it  was  said  by  Mr.  Justice  Allen,  "The 
peculiar  feature  of  this  kind  of  estate  is  that  each  is  secure 
against  an  impairment  of  rights  through  the  sole  act  of  the 
other." 

The  bequest  in  this  case  is  to  the  husband  and  his  wife, 
"and  the  survivor  of  them,  and  the  heirs  of  such  survivor." 
A  conveyance  in  this  form,  at  common  law,  to  persons  not 
husband  and  wife  would  give  a  joint  estate  for  life,  and  a  con- 
tingent remainder  to  the  survivor:  2  Cruise,  Digest,  tit.  18, 
c.  1,  sec.  2,  note;  1  Greenleaf's  Cruise,  364  a;  Coke  on  Little- 
ton, 191  a;  In  re  Harrison,  3  Anstr.  886;  Vick  v.  Edwards,  3 
P.  Wms.  37^;  Harmon  v.  Christopher,  34  N.  J.  Eq.  459. 

The  plaintifiF  admits  that,  at  common  law,  a  bequest  to  hus- 
band and  wife  vests  in  them  an  estate  by  entireties:  See  Gor- 
don  V.  Whieldon,  11  Beav.  170;  Atcheson  v.  Atcheson,  11  Beav, 
485.  He  contends,  however,  that,  as  at  common  law  a  hus- 
band may  dispose  of  his  wife's  personal  propertj'  as  he  pleases, 
he  has  the  same  right  where  the  property  is  held  by  entire- 
ties. None  of  the  cases  which  he  cites  for  this  position  sup- 
port it.  There  is  no  doubt  that  shares  of  stock  may  be 
bequeathed  to  a  wife  for  life,  with  remainder  to  B.  In  such 
a  case,  at  common  law,  the  husband  ■***  could  dispose  of 
only  the  life  interest  of  his  wife  in  the  shares.  And  where 
the  shares  are  left  by  will  to  a  husband  and  wife,  the  latter 
takes  a  life  interest  with  her  husband,  and  a  remainder  con- 
tingent on  her  surviving  him.  With  the  latter,  a  court  of 
equity  will  not  permit  him  to  meddle. 

In  Atcheson  v.  Atcheson,  11  Beav.  485,  where  a  legacy  was 
left  to  a  husband  and  wife,  it  was  held  that  the  T^ife's  right 
to  it  by  survivorship  was  entitled  to  protection,  and  it  was 
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ordered  that  the  legacy  be  carried  to  the  joint  account  of  the 
husband  and  wife,  with  a  direction  to  pay  the  dividends  to 
the  husband  during  their  joint  lives,  with  liberty,  on  the 
death  of  either,  for  the  survivor  to  apply. 

In  Moffalt  V.  Burnie,  18  Beav.  211,  a  bequest  was  made  to 
A  and  his  wife,  for  their  lives,  with  remainder  over,  and  it 
was  held  that  the  husband  and  wife  took,  not  in  joint  tenancy, 
but  for  their  joint  lives  and  the  life  of  the  survivor. 

In  Ward  v.  Ward,  L.  R.  14  Ch.  Div.  506,  where  a  husband 
and  wife  held  an  annuity  by  entireties,  it  was  held  that  the 
whole  of  it  was,  during  their  joint  lives,  liable  to  the  husband's 
debts,  but  the  order  was  only  to  pay  during  the  life  of  the 
husband:  See,  also,  Godfrey  v.  Bryan,  L.  R.  14  Ch.  Div.  516; 
Craig  v.  Craig,  3  Barb.  Ch.  76,  105. 

It  follows,  in  the  opinion  of  a  majority  of  the  court,  that 
Mrs.  Simons  will  be  entitled  to  the  shares  of  stock  should  she 
survive  her  husband.  The  mere  fact  that  the  husband  placed 
the  certificate  in  the  possession  of  his  wife  gave  her  no  addi- 
tional rights:  Cummings  v.  Cummings,  143  Mass.  340. 

The  result  is  that  the  plaintiiT  is  entitled  to  the  dividends 
on  the  stock  during  the  joint  lives  of  the  husband  and  wife, 
and  is  entitled  to  the  shares  in  the  contingency  of  the  hus- 
band surviving  his  wife.  If,  however,  the  wife  survives  her 
husband,  she  is  entitled  to  the  shares  absolutely. 

As  the  bank  has  not  been  made  a  party  to  this  suit,  no 
order  can  be  passed  directing  it  to  do  any  thing.  And,  as  the 
wife  has  an  interest  in  the  shares,  there  is  no  ground  for  di- 
recting her  to  deliver  the  certificate  to  the  plaintiflF,  as  tlie 
case  now  stands.  If,  before  a  final  decree  is  entered,  the 
plaintiff  desires  to  amend  his  bill  by  making  the  bank  a  party, 
and  to  have  a  trustee  appointed  to  hold  the  shares  in  accord- 
ance with  this  opinion,  he  may  apply  to  a  single  justice  for 
this  purpose. 

So  ordered. 

**•  The  chief  justice,  and  Justices  Knowlton  and  Morton, 
think  that  the  statutes  enabling  married  women  to  take,  hold, 
manage,  and  dispose  of  real  and  personal  property  as  if  they 
were  sole,  do  not  apply  to  the  estate  or  title  by  entireties  of 
husband  and  wife  in  personal  property  any  more  than  in  real 
property:  Pray  v.  Stebhins,  141  Mass.  219;  55  Am.  Rep.  462. 
They  also  think  that  the  will  vested  in  the  husband  and  wife 
a  title  by  entireties  in  the  shares  in  question.     It  follows  that 
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the  power  over  the  shares  is  to  be  settled  by  the  common  law. 
By  that  law  the  husband  became,  upon  marriage,  the  abso- 
lute owner  of  all  the  wife's  chattels  in  possession:  Legg  v. 
Legg,  8  Mass.  99;  Commonwealth  v.  Manley,  12  Pick.  173. 

Upon  reducing  her  choses  in  action  to  possession,  he  be- 
came the  absolute  owner  of  them  also.  If  he  did  not  reduce 
them  to  possession,  and  she  survived  him,  she  took  them  by 
virtue  of  her  survivorship:  Hayward  v.  Hayward,  20  Pick.  517. 

If,  therefore,  these  shares  had  belonged  absolutely  to  the 
wife,  the  husband  could  have  disposed  of  them  at  common 
law,  as  he  has  done,  and  thus  would  have  extinguished  com- 
pletely the  wife's  right  of  survivorship.  But  these  shares 
were  not  the  wife's.  The  title  to  them  was  in  the  husband 
and  wife  by  entireties.  The  whole  of  the  title  was  in  the  hus- 
band as  well  as  in  the  wife.  Her  right  of  survivorship  can- 
not possibly  be  greater  when  the  whole  title  is  in  her  husband, 
as  well  as  in  herself,  than  when  it  is  solely  in  herself.  No 
case  to  which  we  have  been  referred  holds  that  at  common 
law  the  wife  has  a  right  of  survivorship  in  a  chose  in  action, 
either  belonging  solely  to  herself,  or  to  her  husband  and  her- 
self by  entireties,  which  is  incapable  of  extinguishn:ient  by 
the  husband  in  his  lifetime.  On  the  contrary,  it  was  said  in 
substance,  in  Atcheson  v.  Atcheson,  11  Beav.  485,  which  is  re- 
lied on  by  the  majority  of  the  court,  and  which  was  a  case  of 
a  legacy  to  a  husband  and  wife,  that  her  right  to  the  whole  as 
survivor  was  dependent  on  the  fact  that  it  had  not  been  dis- 
posed of  by  the  husband  in  his  lifetime;  and  in  Ward  v. 
Ward,  L.  R.  14  Ch.  Div.  506,  it  was  distinctly  held  that  the 
wife's  right  as  tenant  by  the  entirety  of  an  annuity  given  to 
herself  and  husband  during  their  joint  lives  was  not  prop- 
erty of  the  wife,  out  of  which  a  settlement  could  be  made 
under  direction  of  the  court  for  her  benefit.  The  cases  in 
regard  to  the  husband's  right  over  the  wife's  real  estate,  or 
over  real  estate  belonging  to  himself  and  wife  by  entireties* 
**"  stand  on  a  different  ground,  and  furnish  no  guide  in  a 
case  like  this.  No  doubt,  when  an  assignee  in  insolvency  of 
the  husband  or  his  creditors  comes  into  equity  to  compel  a 
conveyance  of  the  wife's  choses  in  action,  the  court  may  re- 
quire a  provision  for  the  wife  to  be  made  out  of  the  property 
wliich  they  seek  to  reach,  even  to  the  extent  perhaps  of  requir- 
ing the  whole  property  to  be  applied  to  her  benefit.  Such  was 
the  case  of  Davis  v.  Newton,  6  Met.  537,  543.  It  may  also  Le 
true  that  where  a  husband  and  wife  are  possessed  of  personal 
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property  "per  my  et  per  tout,  a  court  of  equity  will,  for  good 
reasons,  protect  the  wife's  right  of  survivorship  by  preventing 
the  husband  before  he  has  done  so  from  disposing  of  the 
property  during  their  joint  lives.  Such  was  the  case  of  Ward 
V.  Ward,  L.  R.  14  Ch.  Div.  506.  But  neither  the  principle  of 
Davis  V.  Newton,  6  Met.  587,  nor  that  of  Ward  v.  Ward,  applies 
here.  The  wife's  title  by  the  entirety  with  her  husband  was 
not  her  separate  property;  and  the  husband  has  conveyed  to 
the  complainant,  by  an  absolute  conveyance  for  a  valuable 
consideration,  the  whole  title  to  the  shares  in  question,  as  he 
has  the  right  to  do  at  common  law,  and  has  extinguished  the 
wife's  right  of  survivorship. 

It  is  conceded  that  the  mere  fact  that  the  certificate  was 
placed  in  her  possession  by  her  husband  gave  her  no  addi- 
tional rights. 

We  think  that  there  should  be  a  decree  in  favor  of  the  com- 
plainant.   

Entireties — Convetancb  by  Either  Hpsband  or  Wifb  Alonb. — 
Neither  the  hasband  nor  wife  can  convey  an  estate  vested  in  them  aa  ten* 
ants  iu  the  entirety,  unless  the  other  joins  in  the  instrument:  Naylor  v, 
Ilinock,  96  Mich.  182;  35  Am.  St.  Rep.  595,  and  note;  Boyertown  Nat.  Bank 
V,  Hartman,  147  Pa.  St.  558;  30  Am.  St.  Rep.  759;  Biiice  v.  Nicholson,  109 
N.  C.  202;  26  Am.  St.  Rep.  562,  and  note;  Etiyeart  v.  Kepkr,  118  Ind.  34; 
10  Am.  St.  Rep.  94,  and  note  with  the  cases  collected.  See,  also,  the  ex< 
tended  note  to  Hulett  v.  Inlaw,  24  Am.  Rep.  65. 

Tenancy  by  Entireties  in  Personal  Property. — While  there  are 
■many  cases  recognizing  the  existence  of  tenancy  by  the  entireties,  and  that 
it  has  survived  general  statutes  abolishing  joint  tenancy  and  regulating  the 
separate  property  of  married  women,  and  in  some  instances  rescuing  snch 
property  from  the  control  of  their  husbands,  doubt  still  exists  in  the  United 
States  as  to  whether  an  estate  by  the  entireties  may  exist  in  personal  prop- 
erty, and  still  greater  doubt,  supposing  it  to  exist,  as  to  the  right  of  the  hus- 
band therein,  and  the  means,  if  any,  which  may  be  taken  to  secure  to  the 
wife  her  ultimate  right  of  survivorship  should  her  life  be  prolonged  beyond 
that  of  her  husband.  We  have  heretofore  remarked  that  so  able  and  careful 
a  writer  as  Mr.  Bishop  has,  with  his  usual  force  and  strength  of  conviction, 
«aid  that  this  tenancy  is  entirely  inapplicable  to  personal  property,  and  that 
"since  the  wife  cannot  own  personal  property  in  her  possession  in  her  own 
right,  but  whatever  title  she  has  to  such  property  vests  in  the  husband,  if  • 
chattel  is  given  or  sold  to  husband  and  wife  jointly,  the  title  passes  wholly 
to  him":  Bishop  on  the  Law  of  Married  Women,  sec.  211.  His  views  upon 
this  subject  are  unquestionably  in  accord  with  decisions  in  some  parts  of  the 
United  States:  Matter  of  Alh-echt,  136  N.  Y.  91;  32  Am.  St.  Rep,  700;  Wait 
V.  Bovee,  35  Mich.  425.  No  decision  of  this  purport  exists  in  England  so 
far  as  we  are  aware.  We  have  referred  to  the  decisions  upon  this  subject  in 
the  note  to  Den  v.  Hardenbergh,  10  N.  J.  L.  42;  18  Am.  Dec.  371;  and  in 
Freeman  on  Cotenancy  and  Partition,  sec.  68;  and  notwithstanding  the 
American  cases  as  cited  above  we  adhere  to  our  view  that  tenancy  by  the  en- 
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tireties  may  exist  in  personal  as  well  as  in  real  estate.  The  following  com- 
paratively recent  decisions  support  our  conviction:  Bramherry'a  Appeal,  156 
Pa.  St.  628;  36  Am.  St.  Rep,  64;  Oillan  v.  iJixon,  65  Pa.  St.  395;  Godfrey  v. 
Bryan,  14  Oil.  Div.  516;  Ward  v.  Ward,  14  Ch.  Div.  506;  Mander  v.  Hatris^ 
27  Ch.  Div.  166;  Jupp  v.  Buckwell,  39  Ch.  Div.  148;  Phelpa  v.  Simons,  15» 
Mass.  415;  ante,  p.  430. 

But  conceding  tenancy  by  the  entireties  to  exist  in  personal  property^ 
doubt  remains  concerning  the  respective  interests  of  the  husband  and  wife^ 
and  as  to  the  extent  of  his  dominion  over  the  property  and  the  power  of  th» 
courts  to  interpose  to  protect  her  interest  therein.  In  one  case  in  which 
crops  had  been  raised  upon  land  owned  by  the  entireties  it  was  held  that 
they  could  not  be  sold  under  execution  against  the  husband.  An  injunctioa 
was  issued  to  prevent  such  sale:  Patton  v.  Rankin,  68  Ind.  245;  34  Aui.  Rep. 
254.  But  there  is  nothing  in  the  opinion  of  the  court  from  which  we  can 
determine  whether  its  decree  was  the  result  of  its  conviction  that  chattels 
held  by  this  tenancy  are  never  subject  to  execution  against  the  husband,  or 
that  they  should  be  deemed,  as  between  husband  and  wife  and  the  creditors 
of  the  former,  as  part  of  the  real  property  upon  which  they  were  produced 
and  exempt  from  execution  because  such  property  was  exempt.  This  latter 
reason,  whether  it  influenced  the  court  or  not,  cannot  be  regarded  as  sound, 
because  while  it  is  not  possible,  under  an  execution  against  the  husband,  to 
afl'ect  the  wife's  ultimate  right  of  survivorship  in  real  property,  yet  it  is  clear 
that  in  the  absence  of  statutes  to  the  contrary  his  life  estate  therein  may  be 
levied  upon  and  sold,  and  the  purchaser  thereby  invested  with  a  right  of 
possession  subject  to  termination  only  upon  the  death  of  the  husband  in  the 
lifetime  of  his  wife:  Freeman  on  Cotenancy  and  Partition,  sec.  74.  As  to 
all  chattels  and  chattel  interests  held  by  this  tenancy,  in  the  absence  of 
statutes  limiting  the  husband's  control,  he  has  the  same  right  to  recover 
possession  and  to  use  and  control  the  property  during  the  life  of  his  wife  as 
if  such  chattels  were  a  part  of  her  sole  personal  estate,  including  the  right 
to  receive  any  moneys  due  thereon  in  case  they  consist  of  annuities  or  choses 
in  action,  and  the  wife  cannot,  by  resorting  to  a  court  of  equity  nor  other- 
wise, obtain  a  decree  of  settlement  in  her  favor  whereby  any  portion  thereof, 
or  of  the  income  therefrom,  shall  be  set  aside  for  her  use  or  support:  Ward 
V.  Ward,  14  Ch.  Div.  506;  Godfrey  v.  Bi-yan,  14  Ch.  Div.  516;  Atdieson  v. 
Atrheson,  11  Beav.  485.  On  the  other  hand  it  is  probable  that  cases  may 
arise  in  which  the  courts  will  protect  from  alienation  or  from  other  disposi- 
tion by  the  husband  of  the  property  which  will  defeat  her  right  of  survivor- 
ship, and  it  is  clear  that  the  courts  will  not  assist  him  in  defeating  aucb 
right,  and  that  as  to  the  personal  property  held  by  this  tenancy  which  may 
remain  after  his  death  she  is  the  sole  owner  thereof  by  right  of  survivorship; 
Ward  ▼.  Ward,  14  Ch.  Div.  506;  Atcheaon  v.  Atchetonf  11  Bear.  485;  Plielp* 
V.  Simont,  159  Mass.  415;  aaUf  p.  430. 
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Chipman  V,  Peabodt. 

[159  Massachxtsstts,  420.] 

CoNfxicrr  or  Laws. — An  Assionmkht  bt  a  Coubt  of  insolvency  of  on« 
■tate  cannot  of  its  own  force  convey  to  the  assignee  the  title  to  land 
sitnate  in  another  state,  unless  the  laws  of  the  latter  state  accord  to  the 
assignment  that  effect. 

Conflict  ot  Laws. — If  There  Are  Two  Insoi.vknciks  or  Bankbupi-cik3 
of  the  person  in  different  states,  the  title  of  the  assignee  to  the  land  of 
the  debtor  situate  in  each  must  be  determined  by  the  laws  of  the  state 
where  the  land  is  situated.  Therefore  a  mortgage  or  transfer  of  landi 
by  an  insolvent  valid  in  the  state  in  which  they  are  situated  cannot  be 
avoided  in  the  other  state  because  forbidden  by  its  laws. 

Suit  by  the  assignee  in  insolvency  of  Dudley  Hall  and 
Dudley  C.  Hall  to  compel  Francis  H.  Peabody  to  assign  a 
mortgage  of  land  in  Maine  to  him,  made  to  him  by  one  of  the 
insolvents. 

/.  Lowell,  /.  Lowell,  Jr.,  for  the  defendants. 

O.  0.  Shattuck  and  W.  B.  French,  for  the  plaintiff. 

***  Field,  C.  J.  This  case  comes  before  us  upon  demurrer 
to  the  plaintiff's  bill.  It  appears  from  the  bill  that  Dudley 
Hall  and  Dudley  C.  Hall  were  partners,  under  the  name  of 
Dudley  Hall  and  Company.  We  infer  that  both  were  inhab- 
itants of  this  commonwealth.  They  filed  a  voluntary  peti- 
tion in  insolvency  in  the  court  of  insolvency  for  the  county  of 
Middlesex,  in  this  commonwealth,  and  were  duly  adjudged 
insolvent  debtors,  and  the  plaintiff  and  one  Haskins  were  ap- 
pointed assignees  of  the  joint  and  separate  estates  of  said 
partners,  and  we  infer  that  an  assignment  of  their  joint  and 
separate  estates  was  duly  made  to  them  pursuant  to  Public 
Statutes,  chapter  157,  sections  44,  46.  Haskins  has  since 
died,  and  the  plaintiff  is  now  the  sole  assignee.  On  Decem- 
ber 17,  1890,  Dudley  C.  Hall,  then  being  insolvent,  conveyed 
by  a  deed  of  mortgage  to  Frank  E.  Peabody,  one  of  the  de- 
fendants, about  twenty-eight  thousand  acres  of  timber  land 
situated  in  the  county  of  Aroostook,  in  the  state  of  Maine. 
This  mortgage  was  made  to  secure  a  pre-existing  indebted- 
ness of  the  firm  of  Dudley  Hall  and  Company  to  the  firm  of 
Kidder,  Peabody  and  Company,  in  which  Frank  E.  Peabody 
was  a  partner  with  the  other  defendants,  and  Kidder,  Peabody 
-and  Company  had,  when  the  mortgage  was  made,  reasonable 
cause  to  believe  that  said  Dudley  C.  Hall  and  said  Dudley  Hall 
And  Company  were  insolvent,  and  that  the  conveyance  was 
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made  in  fraud  of  ***  the  laws  of  Massachusetts  relating  tO' 
insolvency.  On  March  10,  1891,  this  land  was  attached  oa 
mesne  process  by  the  Manufacturers'  National  Bank  of  Boston^ 
and  by  Stetson  and  Company  of  Bangor,  Maine,  on  writs  return- 
able to  the  supreme  judicial  court  of  Maine.  On  May  9,  1891^ 
certain  creditors  of  Dudley  C.  Hall  filed  a  petition  in  insolvency 
against  him  in  the  court  of  insolvency  for  the  county  of  Pe- 
nobscot in  Maine,  and  he  was  duly  adjudged  an  insolvent 
debtor;  the  plaintiff  and  said  Haskins  were  duly  appointed 
by  that  court  assignees  of  his  estate,  and  we  infer  that  an  as- 
signment of  his  estate  was  duly  made  to  the  assignees.  The- 
plaintiff  is  now  the  sole  assignee  of  that  estate.  It  is  alleged 
that  by  the  laws  of  Maine  the  attachments  on  this  land  were 
discharged  by  reason  of  this  assignment.  When  these  attach- 
ments were  made,  the  statutes  of  Maine  did  not  permit  pro- 
ceedings in  insolvency  against  a  nonresident  debtor,  and  we 
infer  that  Dudley  C.  Hall  was  never  an  inhabitant  of  that 
state,  but  on  March  27,  1891,  the  legislature  of  Maine^ 
amended  the  statutes  relating  to  insolvency  by  an  amendment 
which  took  effect  on  May  2,  1891,  whereby  nonresident  debt- 
ors holding  personal  property  or  real  estate  within  that  state^ 
could  be  put  into  insolvency,  and  it  was  under  this  amend- 
ment that  Dudley  C.  Hall  was  adjudged  an  insolvent  debtor 
in  that  state.  By  the  statutes  of  Maine,  conveyances  of  prop* 
erty  by  the  debtor  in  fraud  of  the  insolvency  laws  of  that 
state  can  be  avoided  by  the  assignee  if  made  within  four 
months  of  the  filing  of  the  petition  by  or  against  the  debtor; 
by  the  statutes  of  Massachusetts,  such  conveyances  can  be  so- 
avoided  if  made  within  six  months  of  the  filing  of  such  a  pe- 
tition. The  mortgage  to  Frank  E.  Peabody  was  made  within 
six  months  of  the  filing  of  the  petition  in  Massachusetts,  but 
more  than  four  months  before  the  filing  of  the  petition  in 
Maine. 

The  bill  then  alleges  as  follows:  "The  plaintiff,  as  assignee 
of  the  joint  and  separate  estates  of  Dudley  Hall  and  Dudley 
C.  Hall  under  the  deed  of  assignment  from  the  judge  of  the 
court  of  insolvency  for  the  county  of  Middlesex,  in  this  com- 
monwealth, has  no  standing  in*  the  courts  of  the  state  of 
Maine,  and  cannot  maintain  an  action  either  at  law  or  in 
equity  to  test  the  validity  of  the  conveyance  from  said  Dudley 
C.  Hall  to  the  defendant,  Frank  E.  Peabody,  nor  can  the 
plaintiff  as  assignee  of  the  individual  estate  of  Dudley  C.  Hall^ 
under  the  deed  of  assignment  ***  from  the  court  of  insol- 
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veDcy  for  the  county  of  Penobscot  and  state  of  Maine,  main- 
tain an  action  at  law  or  in  equity  against  said  defendant  in 
the  state  of  Maine,  because  the  conveyance  from  said  Dudley 
C.  Hall  to  the  defendant,  Frank  E.  Peabody,  was  made  more 
than  four  months  before  the  proceedings  in  insolvency  were 
instituted  in  said  court  of  insolvency  for  the  county  of  Penob- 
scot against  said  Dudley  C.  Hall." 

We  cannot  take  judicial  notice  of  the  statutes  of  Maine, 
and  do  not  here  undertake  to  construe  them.  We  merely 
state  the  effect  of  them  as  alleged  in  the  bill.  The  assign- 
ment by  the  court  of  insolvency  in  Massachusetts  would  not 
of  its  own  force  convey  to  the  assignees  appointed  by  that 
court  the  title  to  the  land  of  Dudley  C.  Hall  situated  in 
Maine,  unless  the  laws  of  Maine  gave  it  such  an  effect,  and 
the  bill  must  be  taken  to  allege  that  this  assignment  did  not 
convey  to  them  the  title  to  this  land:  Eddy  v.  Winchester, 
60  N.  H.  63;  Osborn  v.  Adams,  18  Pick.  245;  Taylor  v.  Colum- 
bian Ins,  Co.,  14  Allen,  353. 

The  contention  is  that  it  is  the  object  of  our  statutes  relat- 
ing to  insolvency  to  vest  in  the  assignee  all  the  property  of 
the  debtor  within  and  without  the  commonwealth,  not  spe- 
cifically excepted,  and  that,  although  the  assignment  may 
not  of  its  own  force  operate  to  convey  real  property  situated 
without  the  commonwealth,  yet  the  debtor  can  be  compelled, 
under  Public  Statutes,  chapter  157,  section  74,  to  execute  to 
the  assignee  conveyances  of  any  part  of  his  estate,  real  or 
personal,  although  it  is  situate  without  the  commonwealth: 
See  Pub.  Stats.,  c.  157,  sees.  46,  70,  75,  93,  96,  98;  Stats.  1886, 
c.  322.  We  assume,  without  deciding  it,  that  it  is  the  inten- 
tion of  our  statutes  to  reach  the  real  property  of  the  debtor 
without  the  commonwealth  if  it  can  be  done,  and  that  this 
may  sometimes  be  done  by  means  of  a  conveyance  executed 
by  him,  and  that  the  remedy  provided  by  section  75  is  not 
exclusive,  but  that  a  court  of  equity  may  compel  such  a 
conveyance.  We  understand,  however,  that  by  force  of  the 
insolvency  proceedings  in  Maine,  the  title  to  this  land,  what- 
ever it  was,  held  by  Dudley  C.  Hall  at  the  time  of  filing  the 
petition  against  him,  vested  in  the  assignees  appointed  there. 
It  happens  that  the  same  persons  were  appointed  assignees 
in  Massachusetts  and  in  Maine,  but  they  might  have  been 
different  persons.  Dudley  C.  Hall  is  not  a  party  to  the  pres- 
ent suit,  and  the  plaintiff  does  not  seek  any  conveyance  from 
him.     The  plaintiff,  as  assignee  in  ***  Massachusetts,  seekg 
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an  assignment  of  the  mortgage  given  to  Frank  E.  Peabody, 
although  not  the  assignment  of  the  mortgage  debt.  If  he 
should  obtain  it,  he  would  then  apparently  hold  the  mortgage 
as  assignee  in  Massachusetts,  and  the  equity  of  redemption 
as  assignee  in  Maine.  If  the  effect  of  such  an  assignment 
would  be  to  render  the  mortgage  void,  or  if  the  mortgage 
should  be  declared  void,  the  result,  so  far  as  appears,  would 
be  that,  as  assignee  in  Maine,  he  would  hold  the  land  free 
from  the  mortgage.  If  the  assignees  were  different  persons, 
could  it  be  contended  that,  if  the  mortgage  was  assigned  to 
the  plaintiff  as  assignee  in  Massachusetts,  he  could  keep  the 
mortgage  alive  and  foreclose  it,  unless  the  assignee  in  Maine 
should  pay  him  the  amount  of  the  debt  it  was  given  to  secure? 
By  the  statutes  of  Maine  the  mortgage  is  good  as  against  the 
assignees  appointed  there. 

Whatever  may  be  the  general  rule  in  bankruptcy  or  insol- 
vency proceedings  as  to  foreign  lands,  we  think  that  when 
there  are  two  bankruptcies  or  two  insolvencies  of  the  same 
person  in  different  jurisdictions,  the  title  of  the  assignee  to 
the  land  of  the  debtor  situated  in  one  jurisdiction  must  be 
determined  by  the  law  of  the  place  where  the  land  is  situated. 
As  by  the  law  of  Maine  this  mortgage  is  good  against  the 
plaintiff  as  assignee  in  Maine,  we  are  of  opinion  that  it  can- 
not be  avoided  by  him  as  assignee  in  Massachusetts.  See 
Chipman  Y.  Manufacturers*  Nat.  Bank,  156  Mass.  147;  Batchy 
eller  v.  National  Bank  of  the  Republic^  157  Mass.  33. 

Bill  dismissed.  

Conflict  of  Laws — Assignment  for  the  Benefit  of  Creditors. — An 
assignment  of  property  for  the  benefit  of  creditors,  valid  by  the  laws  of 
another  state,  where  made,  will  not  be  upheld  by  the  courts  of  Minnesota 
•when  contrary  to  the  policy  and  laws  of  that  state  as  to  the  property  situ- 
ated there:  Matter  of  Dalpay,  41  Minn.  532;  16  Am.  St.  Rep.  729,  and  note. 
Nonresidents  are  afiFected  by  insolvent  laws  only  so  far  as  they  control  the 
disposition  of  the  property  within  the  state:  Macdonald  v.  First  Nat.  Bank, 
47  Minn.  67;  28  Am.  St.  Rep.  328,  and  note.  The  validity  of  an  assign- 
ment of  lands  for  the  benefit  of  creditors  must  be  determined  by  the  law  of 
the  state  where  the  lands  are  situated:  Moore  v.  Church,  70  Iowa,  208;  59 
Am.  Rep.  439,  and  note;  Strieker  v.  Tinkham,  35  Ga.  176;  89  Am.  Dec.  280; 
Loving  v.  Pairo,  10  Iowa,  282;  77  Am.  Dec.  108;  Varnum  v.  Camp,  13  N.  J.  L. 
326;  26  Am.  Dec.  476,  and  extended  note;  Walters  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607,  and  note.  See  the  notes  to  Thurston  v.  Rosenfield,  97  Am. 
Dec.  355;  Martin  v.  Potter,  71  Am.  Dec  690,  and  the  extended  note  to  Han^ 
ford  V.  Paine,  78  Am.  Dec.  595. 
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NoEMiLLE  V.  Gill. 

[159  Massacutjbetts,  427.] 

Partt  Walls. — The  Owner  of  Land  in  Building  a  Party  Wall  partly 
on  hia  own  land  and  partly  on  that  lying  adjacent  has  no  right,  against 
the  objection  of  the  adjacent  owner,  to  leave  openings  in  the  walls  for 
windows,  to  be  used  for  his  own  convenience  until  such  time  as  his 
neighbor  shall  build  upon  the  adjacent  land. 

A  Party  Wall  or  Partition  Wall  Means  a  Solid  Wall. 

Suit  to  enjoin  the  defendant  from  using  a  wall  put  up  by 
hira  on  the  line  dividing  his  estate  from  plaintiffs,  for  any 
other  purpose  than  that  of  resting  timbers  thereon,  and  to 
«njoin  him  from  building  windows  therein. 

S.  L.  Whipple,  for  the  defendant. 

J.  R.  Murphy,  for  the  plaintiffs. 

***  Allen,  J.  The  principal  question  is  whether  the  owner 
of  land  in  building  a  party  wall  partly  upon  his  own  land  and 
partly  upon  that  lying  adjacent  has  a  right,  against  the  ob- 
jection of  the  adjacent  owner,  to  leave  openings  in  the  wall 
for  windows,  to  be  used  for  his  own  convenience  until  such 
time  as  his  neighbor  shall  build  upon  the  adjacent  land.  We 
are  of  opinion  tliat  he  has  no  such  right.  The  ownership  of 
the  land  under  a  party  wall  remains  in  the  several  owners, 
«ubject  to  the  easement  of  supporting  the  building  upon  each 
lot  by  means  of  the  common  wall.  This  easement  is  limited 
to  what  is  necessary  for  that  purpose.  The  maintenance  of 
windows  by  one  owner  against  the  objection  of  the  other  is 
inconsistent  with  the  title  and  rights  of  the  latter.  By  usage 
the  words  "party  wall"  and  "partition  wall"  have  come  to 
mean  a  solid  wail.  Various  reasons  of  inconvenience  or  peril 
have  been  assigned  for  the  doctrine,  **®  but  they  are  all 
referable,  we  think,  to  the  general  doctrine  that  the  easement 
is  only  a  limited  one,  and  it  is  not  to  be  extended  so  as  to  in- 
•clude  rights  and  privileges  not  belonging  to  the  character  of 
a  wall  which  is  to  be  owned  in  common,  and  in  which  the 
Tights  of  each  owner  are  equal.  This  question  has  not  here- 
tofore been  determined  in  this  state,  though  other  questions 
relating  to  party  walls  have  arisen:  Vinton  v.  Greene,  158 
Mass.  426;  Everett  v.  Edwards,  149  Mass.  588;  14  Am.  St. 
Rep.  462;  Matthews  v.  Dixey,  149  Mass.  595;  Quinn  v.  Morse^ 
130  Mass.  317;  Phillips  v.  Bordman,  4  Allen,  147.  The  de- 
cisions in  these  cases  are  not  directly  applicable,  but  in  other 
states  the  almost  uniform  current  of  decision  has  been  against 
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the  right  to  leave  such  openings  in  party  walls:  Partridge  v. 
Gilbert,  15  N.  Y.  601,  614;  69  Am.  Dec.  632;  Brooks  v.  Curtis^ 
50  N.  Y.  639;  10  Ara.  Rep.  545;  St.  John  v.  Sweeney,  59  How. 
Pr.  175;  Traute  v.  White,  46  N.  J.  Eq.  437;  Vollmer's  Appeal, 
61  Pa.  St.  118;  Milne's  Appeal,  81  Pa.  St.  54;  Ingals  v.  Pla- 
mondon,  75  111.  118;  Gibson  v.  Holden,  115  111.  199;  56  Am. 
Rep.  146;  Block  v.  Isham,  28  Ind.  37;  92  Am.  Dec.  287;  Sul- 
livan V.  Graffortf  35  Iowa,  531;  Graves  v.  Smith,  87  Ala.  450; 
13  Am.  St.  Rep.  60;  Dauenhauer  v.  Devine,  51  Tex.  480;  32 
Am.  Rep.  627;  3  Kent's  Commentaries,  437,  and  note. 
Decree  affirmed.  

Party  Walls  Masx  Ohdinarily  Be  Construed  to  Mean  a  Solid  Walls 
Oravea  v.  Smith,  87  Ala.  450;  13  Am.  St.  Rep.  60,  and  note;  but  in  Bam- 
tnann  v.  Jordan,  129  N.  Y.  61,  it  was  held  that  the  term  "party  wall"  doe» 
not  necessarily  imply  a  solid  structure. 

Party  Walls — Openings  in. — One  part  owner  of  a  party  wall  may  b» 
enjoined  at  the  suit  of  the  other  from  making  windows  or  other  openings  in 
the  wall:  Oravea  v.  Smith,  87  Ala.  450;  13  Am.  St.  Rep.  60,  and  note;  Har- 
ber  V.  Evans,  101  Mo.  661 ;  20  Am.  St.  Rep.  646.  See  the  extended  note  to 
Bbxh  V.  /«Aam,  92  Am.  Dec.  297. 


Douglas  v.  Stetson. 

[159  Massachusetts,  428.] 
Mortgage,  Reissue  of. — If  the  note  secured  by  a  mortgage  of  chattels  i» 
fully  satisfied,  but  subsequently  the  mortgagor  procures  a  new  loan 
of  the  mortgage  and  reissues  the  note  and  redelivers  the  mortgage  to 
him  with  an  oral  agreement  that  all  the  written  privileges  and  powers 
contained  in  the  mortgage  shall  be  revived  for  the  purpose  of  securing 
this  loan,  this  transaction  does  not  vest  in  the  mortgagee  any  title  to 
the  goods  mortgaged,  there  being  no  delivery  of  such  gcods  to  hinu 
Especially  is  this  true  where  the  second  loan  is  for  a  dififerent  amount 
from  the  first,  and  the  mortgage  was  executed  both  by  the  mortgagor 
and  his  wife,  and  the  oral  agreement  was  made  by  him  alone. 

Tort  for  the  conversion  of  certain  chattels.  The  defend- 
ant claimed  to  have  a  right  to  the  possession  thereof  under  a 
mortgage  made  March  8,  1889,  by  plaintiff  and  his  wife  ta 
secure  the  payment  of  three  hundred  dollars  witljin  three 
months  after  date.  On  January  8,  1890,  this  amount  was 
paid  in  full,  and  it  was  claimed  that  at  that  time  plaintiff" 
said  to  defendant,  "I  do  not  know  how  long  before  I  shall 
need  this  money  again,"  to  which  defendant  replied,  "Keep^ 
your    papers   and    you    can    reborrow   what   you    desire   at 
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any  time."  This  conversation  was,  however,  denied  by  the^ 
plaintiflf.  The  mortgage  was  not  dibcharged  of  record,  but 
the  note  and  mortgage  were  returned  to  the  plaintiff,  who  kept 
them  until  March  12,  1890,  when  he  applied  for  and  obtained 
a  loan  of  defendant  ef  one  hundred  and  twenty  dollars,  and 
returned  to  defendant  the  old  note  and  mortgage,  and  there 
was  evidence  tending  to  prove  that  plaintiff  and  defendant 
agreed  that  the  mortgage  should  be  revived  for  the  purpose  of 
securing  the  new  note.  Interest  becoming  in  default  on  this 
second  loan,  defendant  took  possession  of  the  property,  against 
plaintiff's  objection,  and  sold  it  at  public  auction. 

C,  E.  Washburn,  for  the  plaintiff. 

R.  R.  Gilman  and  W.  H.  Mitchell,  for  the  defendant. 

*'•  Morton,  J.  By  the  mortgage  of  March  8,  1889,  tho^ 
defendant  acquired  a  defeasible  title  to  the  goods,  subject  to  be 
defeated  and  revested  in  the  mortgagors  upon  performance  of 
the  conditions  of  the  mortgage:  Landon  v.  Emmons,  97  Mass. 
37;  Weeks  v.  Baker,  152  Mass.  20,  and  cases  cited.  The  pay- 
ment by  the  mortgagors,  without  any  thing  more,  of  the  sum 
secured  by  the  mortgage,  operated  of  itself  to  discharge  tho 
mortgage;  and  the  mortgagors  were  thereupon  in  possession 
of  the  goods  as  of  their  former  title:  Parks  v.  Hall,  2  Pick. 
20G,  210,  211;  Claflin  v.  Godfrey,  21  Pick  1;  Merrill  v.  Chnse^ 
3  Allen,  339;  JosJyn  v.  Wyman,  5  Allen,  62;  Franklin  Bank  v» 
Pratt,  31  Me.  501;  Mead  v.  York,  6  N.  Y.  449,  451;  57  Am. 
Dec.  467.  The  defendant  relies  upon  a  reissue  to  him  by  the^ 
plaintiff  of  the  note  for  a  new  loan,  accompanied  by  a  rede- 
livery of  the  mortgage  with  the  agreement  that  all  the  riglits, 
privileges,  and  powers  *'*  contained  in  the  mortgage  deed 
should  be  revived  for  the  purpose  of  securing  him  for  the 
loan  thus  made  to  the  plaintiff.  The  question  is  whether 
this  transaction  vested  the  title  to  the  goods  in  the  defend- 
ant, it  not  being  claimed  that  there  ever  was  any  delivery 
of  them  to  him,  or  that  he  acquired  any  right  to,  or  au- 
thority over,  them,  except  by  this  transaction.  We  do  not 
think  it  did.  The  reissue  of  the  note  for  a  valuable  con- 
sideration certainly  did  not  convey  to  the  defendant  a  title^ 
defeasible  or  otherwise,  to  the  goods  {Merrill  v.  Chase,  3  Allen^ 
339):  did  the  redelivery  of  the  mortgage  deed,  under  the  cir- 
cumstances, and  with  the  agreement  set  forth?  It  is  said  in 
Rolle's  Abr.  Fails  (N)  3,  page  26,  that,  "if  a  man  seal  and  de- 
liver a  deed,  and  then  the  seal  is  torn  off  from  such  deed,  if 
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lie  seals  and  delivers  it  again,  though  the  same  writing  re- 
mains, that  is  still  a  good  deed ";  and,  again,  in  Com.  Dig. 
Paits  (B),  5,  that,  '*  if  a  deed  be  canceled,  and  afterwards  ex- 
ecuted and  delivered  de  novOy  it  shall  be  good."  It  is  evident 
that  the  authors  were  speaking  of  the  delivery  of  a  deed  as 
originally  drawn  for  the  purpose  of  carrying  out  the  agree- 
ment as  originally  made.  This  is  not  such  a  case.  It  is  an 
Attempt  to  attach  a  new  debt  arising  out  of  a  new  transaction 
to  a  mortgage  which  has  been  paid,  and  is  no  longer  a  sub- 
sisting security,  but  which  it  is  claimed  the  parties  have  re- 
vived by  agreeing  that  it  should  be  security  for  a  new  debt: 
Merrill  v.  Chase,  3  Allen,  339,  and  Joslyn  v.  Wyman,  5  Allen, 
62,  The  purpose  of  a  written  mortgage  is  to  state  in  all 
essential  particulars  ihe  contract  between  the  parties  to  it. 
We  think  the  original  mortgage  departs  too  widely  from  the 
transaction  in  which  it  was  sought  afterwards  to  use  it  to  be 
made  available  as  security  for  the  loan  then  made.  The 
parties  are  not  the  same.  The  original  mortgage  was  made 
And  executed  by  the  plaintiff  and  his  wife.  The  covenants 
contained  in  it  were  their  covenants.  The  note  secured  by  it 
was  their  note.  The  conditions  related  to  the  amount  then 
borrowed,  which  was  different  from  that  borrowed  by  the 
plaintiff  afterwards,  and  provided  that  the  sum  then  borrowed 
should  be  paid  within  three  months  from  the  date  of  the 
mortgage,  and  that  upon  its  payment  the  note  signed  by  the 
plaintiff  and  his  wife  should  be  void.  In  order  that  the 
original  mortgage  deed  should  correspond  with  the  transac- 
tion in  which  the  defendant  now  seeks  to  avail  himself  of  it 
as  security,  it  would  be  *'*  necessary  to  rewrite  it  in  many 
essential  particulars.  We  must  take  the  instrument  as  it  is, 
and  we  do  not  think  the  defendant  can  avail  himself  of  it  as 
security  for  the  debt  to  which  he  seeks  to  apply  it:  Joslyn  v. 
Wyman,  5  Allen,  62;  Merrill  v.  Chase,  3  Allen,  339;  and  Mead 
V.  York,  6  N.  Y.  449;  57  Am.  Dec.  467. 

The  defendant  has  proceeded  on  the  footing  of  a  mortgagee, 
and  by  virtue  of  the  right  and  power  supposed  to  be  vested  in 
him  as  mortgagee.  The  instrument  being  inoperative  as  a 
mortgage,  the  sale,  which  was  against  the  plaintiff's  objec- 
tion, and  without  his  consent,  was  wrongful.  The  case  might 
stand  differently  if  the  plaintiff  were  seeking  the  aid  of  the 
court  as  a  court  of  equity  to  compel  the  defendant  to  cancel 
and  discharge  or  redeliver  the  mortgage:  Upton  v.  National 
Bank,  120  Mass.  153;  Joslyn  v.  Wyman,  5  Allen,  62.     This, 
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however,  is  an  action  at  law.  A  majority  of  the  court  are  of 
opinion  that  the  entries  should  be,  verdict  set  aside,  judgment 
for  the  plaintiflF  for  two  hundred  and  fifty  nine  dollars  and 
eighty-two  cents,  and  interest  from  date  of  writ,  and  it  is  so 
ordered.  

MoRTQAOES — Revival — Discharge  bt  Payment. — A  mortgage  is  dis- 
charged by  payment  or  release  of  the  debt  for  which  it  is  security:  Bunker 
V.  Ban-on,  79  Me.  62;  1  Am.  St.  Rep.  282,  aud  note;  Bowman  v.  Manter,  33 
N.  H.  530;  66  Am.  Dec.  743,  and  note;  Breckenridye  v.  Ormshy,  1  J.  J.  Marsh. 
236;  19  Am.  Dec.  71;  McMillan  v.  Rirhnrds,  9  Cal.  365;  70  Am.  Dec  655, 
and  note;  Ryan  ▼.  Dunlap,  17  111.  40;  63  Am.  Dec.  334,  and  note. 


HowLAND  V.  Inhabitants  of  Maynaed. 

[159  Massachttsetts,  434.] 
LCBKL. — A  Town  Is  Not  Answerable  for  a  Libel  referred  to  in  an  account 
or  contained  in  any  report  of  a  committee  accepted  by  it.     No  action  lies, 
because  what  is  done  by  a  town  is  done  as  a  political  body,  and  aa  a  part 
of  the  administration  of  the  government. 

E.  Avery  and  H.  L.  Baker,  for  the  plaintiff. 

J.  Hillis,  for  the  defendant. 

*'*  Morton,  J.  It  is  possible  that  this  case  might  be  dis- 
posed of  on  the  ground  that  there  was  no  publication  by  the 
town  of  the  alleged  libel,  or  that  what  was  done  was  privi- 
leged. But  as  we  are  of  opinion  that  the  defendant  is  not 
liable  on  the  main  question,  we  have  not  considered  the  ques- 
tions of  publication  and  privilege. 

Towns  are  instituted,  in  this  state  and  in  New  England 
generally,  for  political  purposes.  They  are  created  for  con- 
venience in  the  administration  of  the  government:  Stone  v. 
Charlestown,  114  Mass.  214,  223;  Coolidge  v.  Brookline,  114 
Mass.  592,  596;  Agawam  v.  Hampden^  130  Mass.  528,  531. 
They  are  given  such  powers  as  are  necessary  to  carry  into 
effect  the  purposes  for  which  they  are  organized.  Their 
powers  are  special  and  limited,  because  the  purposes  for 
which  they  are  established  are  circumscribed.  So  far  as  the 
duties  imposed  upon  them  are  purely  public  and  common  to  all 
towns,  such  as  the  maintenance  of  police,  health,  schools,  and 
highways,  for  instance,  they  are  not  liable  for  an  injury  caused 
to  any  one  through  neglect  in  their  performance,  except  in 
cases  where  a  remedy  is  expressly  given  by  statute:  Hill  v. 
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Boston,  122  Mass.  344;  23  Am.  Rep.  332;  Ti7idley  v.  Salem,  137 
Mass.  171;  50  Am.  Rep.  289. 

But  there  are  many  matters  upon  which  they  act  that  are 
of  local  concern,  and  which,  though  public  in  the  sense  that 
they  are  for  the  general  benefit  of  all  the  inhabitants  of  the 
particular  town,  are  special  to  the  inhabitants  of  that  town. 
Such  are  water  works,  gas  or  electric  lighting,  free  baths,  the 
maintenance  of  main  drains  and  common  sewers,  and  other 
similar  things.  Upon  all  these  matters,  those  which  are 
•common  to  all  towns,  and  those  which  may  be  called  special 
and  local,  towns  may  act  at  meetings  regularly  called  accord- 
ing to  law.  All  things  relating  to  them  are,  or  properly  may 
be,  subject  to  the  action  and  *'*  consideration  of  the  voters 
of  the  town  duly  assembled  in  town  meeting.  And  whatever 
is  done  at  such  a  meeting  is  done  by  the  town  in  a  legislative 
•capacity  and  as  a  political  body,  and  not  in  any  sense  by  it 
AS  a  private  or  quasi  private  corporation,  whatever  may  be 
the  subject  that  is  acted  upon.  The  town  may,  at  such  meet- 
ings, act  through  committees,  as  the  legislature  does,  and 
may  accept  or  reject,  in  whole  or  in  part,  or  recommit,  or 
modify  in  any  manner,  the  reports  of  its  committees. 

When  the  reports  are  finally  acted  on  by  the  town  they  be- 
come part  of  the  doings  of  the  meeting  at  which  such  action 
took  place.  The  town  may  print  and  publish  them  in  whole 
or  in  part,  as  the  general  court  prints  and  publishes  its  pro- 
ceedings. The  town  meeting  is  a  political  body,  like  the  gen- 
eral court.  No  statute  gives  a  right  of  action  against  a  town 
to  any  individual  who  may  be  referred  to  in  a  vote  of  the 
town,  or  in  any  report  of  a  committee  accepted  by  it,  in  a 
manner  which,  if  it  were  done  by  a  private  person,  would  be 
libelous.  And  no  action  lies,  on  general  principles,  because 
what  is  done  by  the  town  is  done  by  it  in  such  a  case  as  a 
political  body,  and  as  a  part  of  the  administration  of  the  gov- 
ernment. To  hold  that  an  action  of  libel  could  be  maintained 
against  the  defendant  under  the  circumstances  set  out  in  this 
case  would  be  to  hold,  in  effect,  that  any  party  who  felt  him- 
self aggrieved  by  any  statement  in  the  record  of  any  city 
council  in  this  state  could  maintain  an  action  for  libel  against 
the  city.  We  have  been  referred  to  no  case  in  this  country 
in  which  an  action  of  libel  has  been  maintained  against  a 
city  or  town.  A  case  in  Canada  and  one  in  England,  to  which 
our  attention  has  been  called,  are  not  authoritative,  because 
of  the  differences  between  English  and  American  municipal- 
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ities:  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  28, 
29.  Moreover,  it  would  seriously  impair  the  freedom  of  in- 
vestigation which  is  often  required  in  the  proper  conduct  of 
municipal  affairs  if  cities  and  towns  were  held  liable  to  be 
flued  in  actions  of  libel. 

The  view  which  we  have  taken  of  the  case  has  rendered  it 
unnecessarj'  to  consider  whether  a  town  can  be  guilty  of  mal- 
ice, or  to  consider  under  what  circumstances  an  action  of  tort 
will  lie  against  a  town,  and  under  what  circumstances  not — 
questions  which  have  been  discussed  at  some  length  by  the 
plaintiff  in  his  brief. 

Verdict  to  stand.  ^_^ 

Municipal  Corporations. — To  determine  whether  there  is  a  municipal 
responsibility,  the  inquiry  must  be  whether  the  department  whose  misfeas- 
ance is  complained  of  is  a  part  of  the  machinery  for  carrying  on  the  munic- 
ipal government,  and  whether  it  was  at  the  time  engaged  in  the  discharge 
of  a  duty,  or  charged  with  a  duty,  primarily  resting  upon  the  municipality: 
PfUengillv.  Yonkers,  116  N.  Y.  558;  15  Am.  St.  Rep.  442;  Hickoxv.  City  of 
Cleveland,  8  Ohio,  543;  32  Am.  Dec.  730;  extended  notes  to  Lloyd  v.  Mayor, 
fi5  Am.  Dec.  349,  and  Pe7-ry  v.  Worcester,  66  Am.  Dec.  434;  and  it  is  not 
liable  for  a  tort  in  the  absence  of  a  statute  making  it  liable:  TlweadgiU  tr. 
Board  qf  Commisaionera,  99  N.  0.  352. 


Skinner  v.  Tirrell. 

[159  Massachusetts,  474.) 

Subrogation. — There  Must  Be  a  New  Agreement,  either  express  or  im- 
plied, or  some  obligation,  interest,  or  right,  legal,  or  equitable,  on  the 
part  of  a  party  making  a  payment  or  advance  in  respect  to  the  matter 
concerning  which  payment  is  made  of  the  moneys  advanced  in  order  to 
entitle  him  to  subrogation. 

Subrogation. — A  Mere  Volunteer  is  not  entitled  to  subrogation. 

Subrogation. — One  Who  Advances  Monet  to  a  Wife  Living  Separatb 
From  Her  Husband,  and  which  she  uses  for  necessaries,  is  not  entitled 
to  be  subrogated  as  against  him  to  the  rights  of  a  person  by  whom  neces- 
saries are  furnished  and  to  whom  the  wife  made  payment  out  of  the 
moneys  so  advanced. 

Monet  Is  Not  Necessaries,  and  a  Married  Woman  livint;  separate  from 
her  husband  cannot  borrow  money  on  his  credit  to  purchase  necessaries 
and  thus  create  a  liability  against  him. 

J.  D.  Long  and  E.  C.  Bumpus,  for  the  plaintiff. 

H.  Kingman,  for  the  defendant. 

*''*  Morton,  J.     This  is  a  bill  in   equity,  in  which  the 
plaintiff,  who  has   advanced    money  to  the  defendant's  wif« 
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while  living  apart  from  her  husband,  which  she  expended,  it 
is  alleged,  in  the  purchase  of  necessaries,  seeks  to  be  subro- 
gated to  the  rights  of  the  persons  furnisliiiig  the  necessaries, 
and  prays  that  the  defendant  may  be  ordered  to  pay  to  her 
the  amount  so  advanced.  The  defendant  demurred  to  the 
bill.  The  demurrer  was  sustained  and  the  bill  was  dismissed, 
and  the  plaintiflf  appealed. 

The  demurrer  was  a  general  one,  and  it  was  claimed  at  the 
argument,  as  one  ground  of  it,  that  the  bill  did  not  set  out 
sufficient  facts  to  show  that  the  wife  was  living  apart  from 
her  husband  for  justifiable  cause.  Without  considering 
whether  this  objection  was  well  taken,  we  assume  that,  if 
valid,  it  could  be  removed  by  amendment.  The  question 
then  is  whether  the  bill,  if  amended  so  as  to  remove  this  ob- 
jection, can  be  maintained  either  on  the  ground  of  subroga- 
tion or  on  the  ground  of  a  general  equity.  We  think  it  cannot 
stand  on  either. 

There  can  be  no  subrogation  unless  there  is  something  to 
be  sObrogated  to.  A  debt  or  liability  cannot  be  created  where 
none  existed  for  the  purpose  of  effecting  a  substitution.  There 
never  was  any  liability  on  the  part  of  the  defeiidant  to  the 
parties  who  furnished  the  wife  with  the  necessaries.  The 
goods  were  sold  to  her  and  were  paid  for  by  her.  They  were 
not  furnished  on  the  defendant's  credit,  but  on  the  wife's. 
The  money  that  was  advanced  by  the  plaintiff  was  not  ad- 
vanced to  the  parties  who  *"  furnished  the  necessaries,  but 
to  the  wife,  to  be  expended  by  her  as  she  saw  fit.  There  is 
no  ground,  therefore,  for  the  application  of  the  doctrine  of 
subrogation.  Although  the  right  of  subrogation  does  not  de- 
pend on  contract,  but  rests  on  natural  justice  and  equity, 
there  must  be  either  an  agreement,  express  or  implied,  to 
subrogate,  or  some  obligation,  interest,  or  right,  legal  or  equi- 
table, on  the  part  of  the  party  making  the  payment  or  advance 
in  respect  of  the  matter  concerning  which  payment  is  made 
or  money  advanced,  in  order  to  entitle  him  to  subrogation: 
Hart  V.  Western  R.  R.  Co.,  13  Met.  99j  46  Am.  Dec.  719;  Amory 
V.  Lowell,  1  Allen,  504;  Wall  v.  Mason,  102  Mass.  313;  ^'ina 
Ins.  Co.  V.  Middleport,  124  U.  S.  534;  Gans  v.  Thieme,  93 
N.  Y.  225,  232;  Arnold  v.  Green,  116  N.  Y.  566;  Nolte  v. 
Creditors,  7  Martin,  N.  S.,  602;  Johnson  v.  Barrett,  117  Ind. 
551;  10  Am.  St.  Rep.  83;  McNeil  v.  Miller,  29  W.  Va.  480; 
Miller's  Appeal,  119  Pa.  St.  620;  Suppiger  v.  Garrels,  20  111. 
App.  625;  Gadsden  ads.  Brown,  Speer's  Eq.  37,  41;  De  ConcUio 
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V.  Brownrigg  (N.  J.  Ch.  Nov.  25,  1892),  25  Atl.  Rep.  383; 
Brewer  v.  Nash,  16  R.  I.  458,  462;  27  Am.  St.  Rep.  749;  Black- 
burn Building  Society  v.  Cunliffe,  L.  R.  22  Ch.  Div.  61;  Ste- 
vens  V.  King,  84  Me.  291;  Sheldon  on  Subrogation,  sees.  2,  3, 
240. 

A  mere  volunteer  is  not  entitled  to  subrogation:  yEtna  Ins. 
Co.  V.  Middleport,  124  U.  S.  534;  Arnold  v.  Green,  116  N.  Y. 
666;  Gadisden  ads.  Brown,  Speer's  Eq,  37;  Sheldon  on  Subro- 
gation, sees.  241,  242,  and  cases  cited.  Nor  is  one  who  lends 
money  to  another  to  pay  a  debt  entitled  as  a  matter  of  right 
to  stand  in  the  creditor's  shoes:  Sheldon  on  Subrogation,  sees. 
241,  242,  and  cases  cited.  So  far  as  subrogation  is  concerned, 
the  plaintiflf's  contention  resolves  itself  into  the  proposition 
that  the  defendant's  wife  could  have  bought  on  her  husband's 
credit  the  necessaries  which  she  purchased  and  paid  for  with 
the  money  advanced  to  her  by  the  plaintiff;  that  if  the  plain- 
tiff had  paid  the  parties  supplying  the  necessaries  their  sev- 
eral demands,  she  would  have  been  entitled  to  be  subrogated 
to  their  claims  against  the  defendant;  and  that  therefore  a 
decree  should  be  entered  in  her  favor  against  the  defendant 
in  this  suit.  If  the  premises  are  correct,  manifestly  the  con- 
clusion does  not  follow  from  them. 

There  are  ancient  and  modern  cases  in  England  which  hold 
that  a  person  advancing  money  to  a  married  woman  under 
circumstances  like  those  in  this  case  can  recover  the  same  of 
the  *'*  husband  in  equity:  Harris  v.  Lee,  1  P.  Wms.  482; 
Marlow  v.  Pitfeild,  1  P.  Wms.  558;  Deare  v.  Soutten,  L.  R.  9 
Eq.  151;  Jenner  v.  Morris,  3  De  Gex,  F.  &  J.  45.  See,  also, 
In  re  Wood,  1  De  Gex,  J.  &  S.  465. 

These  cases  have  been  followed  in  this  country  in  Connecticut 
{Kenyon  v.  Farris,  47  Conn.  510,  36  Am.  Rep.  86),  and  there 
is  a  dictum  in  a  case  in  Pennsylvania:  IValker  v.  Simpson,  7 
Watts  &  S.  83;  42  Am.  Dec.  216.  To  the  same  effect  certain 
text-writers,  also  following  the  English  cases,  have  stated  the 
law  to  be  as  there  held:  1  Bishop  on  Marriage,  Divorce,  and 
Separation,  sees.  1190, 1191 ;  Pomeroy's  Equity  Jurisprudence, 
sees.  1299,  1300;  2  Kent's  Commentaries,  146,  note;  Schouler, 
Domestic  Relations,  sec.  61,  note.  But  those  cases  do  not  ap- 
pear to  us  to  rest  on  any  satisfactory  principle.  It  was  appar- 
ently conceded  by  the  lord  chancellor  in  Jenner  v.  Morris, 
3  De  Gex,  F.  &  J.  45,  that  they  did  not.  He  seems  to  have 
yielded  to  them  simply  as  precedents  which  he  was  bound  to 
follow.     The  earliest  one,  Harris  v.  Lee,  1  P.  Wms.  482,  on 
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>vhich  the  subsequent  ones  rely,  referred  the  jurisdiction,  with- 
out much  discussion  or  consideration  of  it,  to  the  principle  of 
subrogation.  For  reasons  already  given,  we  think  that  prin- 
ciple inapplicable.  It  is  said  that  equity  has  jurisdiction, 
because  tliere  is  no  remedy  at  law.  It  is  admitted  that  there  is 
none  at  law.  But  it  is  contended  that  the  defendant  was 
bound  to  furnish  his  wife  with  necessaries;  that  the  money 
which  the  plaintiff  advanced  to  her  was  actually  expended  in 
good  faith  by  her  for  necessaries;  that  it  will  be  no  hardship 
upon  the  defendant  to  be  obliged  to  pay  for  necessaries  which 
the  law  would  have  compelled  him  to  furnish;  and  that  in  the 
interests  of  justice  equity  should  compel  him  to  pay  the 
plaintiff  the  sums  which  she  has  advanced.  In  effect  this  is 
the  same  as  saying  that  in  equity  money  advanced  to  a 
wife  living  separate  from  her  husband  and  for  justifiable 
cause,  and  expended  by  her  in  good  faith  in  the  purchase 
of  necessaries,  should  itself  be  regarded  as  necessaries, 
and  recoverable  accordingly.  At  law  it  is  clear  that  money 
is  not  necessaries,  and  that  a  married  woman  living  separate 
from  her  husband  cannot  borrow  money  on  his  credit  to  pur- 
chase necessaries.  What  is  necessaries  must  be  the  same  in 
equity  as  at  law.  It  cannot  be  one  thing  on  one  side  of  the 
court  and  another  thing  on  the  other.  There  may  be  strong 
reasons  why  married  women,  compelled  by  their  husbands' 
misconduct  to  live  apart  from  them,  should  *"  be  allowed 
to  borrow  money  on  their  husbands'  credit  for  the  purchase 
of  necessaries.  It  is  for  the  legislature,  if  it  deems  it  advis- 
able, to  give  them  such  power.  In  this  state  that  are  not 
without  a  remedy  in  such  cases.  The  probate  court  may, 
upon  their  petition,  order  the  husband  to  pay  to  thero  from 
time  to  time  such  sums  of  money  as  it  deems  expedient  for 
their  support:  Pub.  Stats.,  c.  147,  sec.  33  et  seq.  It  is  pos- 
sible that  this  statute  should  be  taken  as  a  declaration  of  the 
legislative  sense  that  a  married  woman  living  apart  from  her 
husband  should  obtain  money  for  necessaries  through  the  aid 
of  the  probate  court,  and  not  by  pledging  his  credit.  How- 
ever that  may  be,  a  majority  of  the  court  can  discover  no 
satisfactory  ground  on  which  jurisdiction  in  equity  of  the 
present  suit  can  rest. 
Decree  affirmed. 


SoBROGATiON — RiGHT  Of  VOLUNTEER  TO. — A  mere  volnnteer  ■who  haa  ad- 
Yaaced  money  to  discbarge  a  lieu  is  not  entitled  to  be  subrogated  to  the 
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rights  of  the  lienholder:  Kleimann  v.  Oieselmann,  114  Mo.  437;  35  Am.  St. 
Rep.  761,  and  note  with  the  cases  collected;  Desoi  v.  Hogs,  95  Mich.  SI. 

Husband  and  Wife— Necessaries — Money.— A  husband  ia  not  liable  for 
money  loaned  his  wife  although  she  may  have  used  the  same  in  procuring 
necessaries:  Walker  v.  Simpson,  7  Watts.  &  S.  83;  42  Am.  Dec.  216,  and 
cote.  See  the  extended  note  to  Cunningham  v.  Irwin^  10  Am.  Dec.  463,  aUo 
the  note  to  Bergh  v.  Warntr,  28  Am.  St.  Rep.  366. 


HOLDEN    V.    StARKS.  ' 

[169  Massacetubetts,  S03.] 
Broker's  Commission — Statute  of  Frauds. — A  broker  is  entitled  to  his 
commission  on  a  sale  made  by  him  for  an  owner  of  real  property,  though 
the  parcliaser  never  enters  into  any  enforceable  contract  of  sale,  if,  as 
a  matter  of  fact,  he  was  willing  to  comply  with  liis  oral  contract,  which 
was  void  by  the  statute  of  frauds,  and  his  compliance  was  prevented  by 
the  refusal  of  the  owner  to  receive  the  purchase  price  and  make  a  con- 
veyance of  the  property. 

S.  S.  Taft,  for  the  plaintiff. 

C.  L.  Gardner^  for  the  defendant. 

**'  Knowlton,  J.  By  the  terms  of  the  report,  if  the  ver- 
dict for  the  plaintiff  was  warranted  by  any  evidence  which 
was  properly  admitted,  it  is  to  etand;  otherwise,  it  is  to  be 
€et  aside  and  judgment  entered  for  the  defendant. 

It  was  proved,  and  not  disputed,  that  the  plaintiff  made  a 
•contract  of  sale  of  the  defendant's  fiouse  and  lot  to  one  who 
for  a  long  time  afterward  was  able,  ready,  and  willing  to. take 
the  property  and  pay  for  it  the  price  agreed,  and  who  was  pre- 
vented ^^*  from  doing  so  by  the  defendant's  refusal  to  carry 
out  the  contract.  A  payment  of  part  of  the  purchase  money 
was  made  to  the  plaintiff,  with  the  intention  of  thereby  ren- 
ilering  the  contract  irrevocable.  If  the  plaintiff  was  author- 
ized to  make  the  sale  as  an  agent  employed  by  the  defendant 
lie  is,  under  these  circumstances,  entitled  to  compensation, 
jiotwitlistanding  that  the  purchaser  could  not  have  been  com- 
pelled to  carry  out  his  contract  if  he  had  chosen  to  set  up  the 
statute  of  frauds.  It  was  the  defendant's  own  fault  that  the 
sale  was  not  consummated:  Cook  v.  Fiske,  12  Gray,  491;  Des- 
nnond  v.  Stebhins,  140  Mass.  339;  Witherell  v.  Murphy,  147 
Mass.  417;  Loud  v.  Hall,  106  Mass.  404,  407;  McGavock  v. 
Woodlief,  20  How.  221;  Kock  v.  Emmerling,  22  How.  69;  DucIob 
V.  Cunningham,  102  N.  Y.  678;  Edwards  v.  Goldsmith^  16  Pa. 
St.  43;  Prickeii  v.  Badger,  1  Com.  B.,  N.  S.,  296. 
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It  remains  to  inquire  whether  there  was  evidence  from 
which  the  jury  might  find  that  the  plaintiff  made  a  Bale  as 
the  agent  of  the  defendant  under  an  employment  by  him. 
The  evidence  on  this  point  is  indefinite  and  unsatisfactory^ 
but  there  was  uncontradicted  testimonv  from  the  plaintifiV 
that,  two  or  three  years  before  the  sale,  the  defendant,  being, 
informed  that  he  was  a  real  estate  broker,  told  him  to  sell  the 
property,  if  he  could,  at  a  price  which  was  named,  and  that 
the  plaintiff  thereupon  made  some  effort  to  sell  it;  that  after- 
ward, nearly  a  year  before  the  sale,  the  defendant  wrote  him 
a  letter,  which  was  put  in  evidence,  giving  eighteen  hundred 
dollars  as  the  price  of  the  property,  and  offering  to  pay  him 
fifty  dollars  if  he  would  sell  it;  and  that  just  before  the  sale 
he  telegraphed  to  the  defendant,  asking  if  he  would  sell  the 
property  for  seventeen  hundred  dollars,  and  received  in  reply 
a  dispatch,  which  was  put  in  evidence,  as  follows: 

"Portland,  Me.,  April  12,  1888. 
"To  D,  F.  Holden:   No,  eighteen  is  the  least  I  will  sell  for." 

The  plaintiff  thereupon  immediately  made  a  contract  of 
sale  for  eighteen  hundred  dollars,  which  the  defendant  re- 
fused to  carry  out.  There  is  evidence  in  the  case  which 
tends  to  show  that  there  was  not  a  continuous  employment 
of  the  plaintiff,  but  it  would  serve  no  useful  purpose  to  review 
the  testimony.  In  our  opinion,  the  jury  might  well  find  that 
the  plaintiff  was  acting  under  the  authority  of  the  defendant 
in  making  the  contract  of  sale,  and  that  he  was  entitled  to 
compensation. 

Judgment  on  the  verdict. 

Brokers — ^When  Entitlkd  to  Commissions. — This  qnestion  will  be  fonnd 
discussed  in  the  extended  notes  to  the  following  cases:  KalUy  y.  Baker,  28' 
Am.  St  Rep.  646;  Ward  T.  Cobb^  12  Am.  St  Rep.  589,  and  Walker  v.  Osgood^ 
93  Am.  De&  176. 
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Merchants'   National    Bank  v.  Citizens'    Gas 
Light  Company. 

[159  liABBjLCuassna,  iO&.] 

Corporations. — A  Notb  Signed  by  an  Agent  of  a  Corporation  author, 
ized  generally  to  give  notes  on  its  behalf  is  enforceable  by  a  bona  Jide 
holder  thereof,  though  the  officer  or  agent  exceeded  his  authority  in  ez< 
ecuting  the  note  in  question. 

Corporation. — The  Authority  of  an  Officer  to  Sign  Notes  on  behalf 
of  a  corporation  need  not  appear  in  the  by-laws,  nor  be  expressly  given 
by  a  vote  of  the  trustees  or  stockholders. 

I^EGOTiABLE  Notes — Authority  to  Execute. — If  a  corporation  permits  ita 
treasurer  to  act  as  its  fiscal  agent,  and  holds  him  out  to  the  public  as 
having  the  general  authority  implied  from  his  official  name  and  charao* 
ter,  and  by  its  silence  and  acquiescence  suffers  him  to  draw  drafts,  and 
to  indorse  notes  payable  to  the  corporation,  it  is  bound  by  his  acts 
within  the  scope  of  such  implied  anthority. 

Corporations — Presumed  Authority. — ^Treasurers  of  manufacturing 
and  trading  corporations  are  clothed  by  virtue  of  their  office  with  power 
to  act  for  the  corporation  in  making,  accepting,  indorsing,  issuing,  and 
negotiating  promissory  notes  and  bills  of  exchange,  and  such  a  negoti. 
able  instrument  in  the  hands  of  an  innocent  purchaser  for  value,  who 
has  taken  it  without  notice  of  any  want  of  authority  on  the  part  of  the 
treasurer,  is  binding  on  the  corporation,  although  with  reference  to  the 
corporation  it  is  accommodation  paper. 

Corporations— Negotiable  Instruments. — The  Treasurer  of  a  Gas- 
Lighting  Corporation  Is  Presumed  to  Have  Authority  by  virtue 
of  his  office  to  execute  negotiable  promissory  notes  which  will  bind  the 
corporation.  It  is  to  be  regarded  as  a  manufacturing  corporation,  and 
its  treasurer  as  invested  with  the  same  powers  as  treasurers  of  other 
manufacturing  corporations. 

A  Corporation  Is  Estopped  to  Deny  that  the  person  executing  a  negoti* 
able  instrument  as  its  treasurer  was  such  treasurer,  and  that  his  acta 
within  the  implied  power  of  his  office  are  binding  upon  it,  when  he  took 
possession  of  the  office  under  a  pretended  election,  and  was  permitted, 
without  objection  on  the  part  of  the  corporation,  or  any  of  its  stock* 
holders,  to  continue  in  discharge  of  the  duties  of  the  office,  and  his  elec- 
tion was  ultimately  ratified  by  the  corporation  and  its  stockholders 
after  the  execution  of  the  note  in  question. 

W.  L.  Russell,  for  the  defendant  corporation. 

H.  R.  Bailey,  for  the  plaintifif, 

*®*  Barker,  J.  1.  The  defendant  corporation's  first  re- 
<iuest  for  instructions  relates  to  the  eflFect  of  Statutes,  1886, 
•chapter  346,  upon  the  powers  of  that  corporation  to  issue 
promissory  notes.  The  third  section  of  that  statute  relates  to 
the  issue  of  bonds  by  a  gas  ****  company,  and  gives  the  com- 
pany the  right  to  secure  bonds  issued  in  accordance  with  the 
provisions  of  the  section,  by  a  mortgage  of  the  franchise  and 
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property  of  the  company;  but  we  find  nothing  in  the  chapter 
which  affects  the  right  of  such  a  company  to  issue  promissory 
notes  when  convenient  or  necessary  in  the  prosecution  of  its 
business. 

2.  As  the  plaintiff  discounted  this  note  before  maturity  "in 
the  usujil  course  of  its  business,  without  notice  or  knowledge 
of  any  defect  or  infirmity,"  and  as  its  good  faith  is  not  ques- 
tioned, if  the  note  were  signed  by  an  officer  authorized  gener- 
ally to  give  notes  on  its  behalf,  the  defendant  corporation 
would  be  liable,  although  the  agent,  in  signing  this  particular 
note,  exceeded  his  authority,  or  the  powers  of  the  corporation: 
Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  57;  3  Am. 
Rep.  322.  It  is  not  necessary  that  the  authority  of  an  officer 
or  agent  to  sign  notes  in  behalf  of  a  corporation  should  ap- 
pear in  the  by-laws,  or  should  have  been  expressly  given  by 
a  vote  of  the  directors  or  of  the  stockholders.  In  Lester  v. 
Webb,  1  Allen,  34,  it  was  said:  "The  rule  is  well  settled  that 
if  a  corporation  permit  their  treasurer  to  act  as  their  general 
fiscal  agent,  and  hold  him  out  to  the  public  as  having  the 
general  authority  implied  from  his  official  name  and  char- 
acter, and  by  their  silence  and  acquiescence  suffer  him  to 
draw  and  accept  drafts,  and  to  indorse  notes  payable  to  the 
corporation,  they  are  bound  by  his  acts  done  within  the  scope 
of  such  implied  authority:  Fay  v.  Noble,  12  Cush.  1;  Williams 
V.  Cheney,  3  Gray,  215;  Conover  v.  Mutual  Ins.  Co.,  1  N.  Y. 
290.  On  the  facts  proved  at  the  trial,  the  plaintiff  might  well 
claim,  if  the  jury  believed  the  evidence,  that  the  treasurer 
had  authority  to  indorse  the  notes  in  suit,  derived,  not  from 
any  express  direction,  but  from  the  course  of  conduct  and 
dealing  of  the  treasurer  with  the  knowledge  and  implied  as- 
sent of  the  directors  of  the  corporation":  See,  also,  McNeil  v» 
Boston  Chamber  of  Commerce,  154  Mass.  277,  285;  Mining  Co^ 
V.  Anglo- Calif ornian  Bank,  104  U.  S.  192. 

3.  But  cases  where  the  actual  authority  of  an  officer  is  in- 
ferred from  a  course  of  business  known  to  and  permitted  by 
the  stockholders  or  the  directors  of  a  corporation,  do  not  touch 
the  question  whether  authority  is  to  be  implied,  as  matter  of 
law,  from  the  name  and  nature  of  the  office  itself.  In  the 
present  *•''  case  the  jury  were  instructed  that  the  treasurer 
of  such  a  corporation  as  the  defendant  company,  has,  by  vir- 
tue of  his  office,  authority  to  sign  a  note  which  shall  bind  the 
corporation,  and  the  defendant  contends  that  this  instructioa 
was  incorrect. 


Oct.  1893.]     Meechantb'  Nat.  Bank  v.  Gas  Light  Co.      455  ' 

The  incidental  powers  of  some  officers  or  agents  have  be- 
come so  well  known  and  defined,  and  have  been  so  frequently- 
recognized  by  courts  of  justice,  that  certain  powers  are  implied 
as  matters  of  law  in  favor  of  third  persons  who  deal  with  them 
on  the  assumption  that  they  possess  theses  powers,  unless  such 
persons  are  informed  to  the  contrary.  The  officers  and  agents 
usually  mentioned  in  this  category  are  auctioneers,  brokers, 
factors,  cashiers  of  banks,  and  masters  of  ships:  See  Mer- 
chants* Bank  v.  State  Bank,  10  Wall.  604;  Case  v.  Bank,  100 
U.  S.  446. 

Treasurers  of  towns  or  cities  in  this  commonwealth  are  well- 
known  officers,  and  their  powers  are  very  limited.  They  are 
in.  general  to  receive,  keep,  and  pay  out  money  on  the  war- 
rant of  the  proper  officers  of  the  towns  and  cities.  Treasurers 
of  liusiness  corporations  usually  have  much  more  extensive 
powers,  and  the  decisions  of  this  court  hold  that  the  treasurer 
of  a  manufacturing  and  trading  corporation  is  clothed  by  vir- 
tue of  his  office  with  power  to  act  for  the  corporation  in  mak- 
ing, accepting,  indorsing,  issuing,  and  negotiating  promissory 
notes  and  bills  of  exchange,  and  that  such  negotiable  paper 
in  the  hands  of  an  innocent  holder  for  value,  who  has  taken 
it  without  notice  of  any  want  of  authority  on  the  part  of  the 
treasurer,  is  binding  on  the  corporation,  although  with  refer- 
ence to  the  corporation  it  is  accommodation  paper:  Narragan- 
sett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  282;  Bates  v.  Keith  Iron 
Co.,  7  Met.  224;  Fay  v.  Noble,  12  Cush.  1;  Lester  v.  Webb,  1 
Allen,  34;  Lowell  Five  Cents  Sav.  Bank  v.  Winchester,  8  Allen, 
109;  Bird  v.  Daggett,  97  Mass.  494;  Monument  National  Bank 
V.  Globe  Works,  101  Mass.  57;  3  Am.  Rep.  322;  Corcoran  v. 
Snow  Cattle  Co.,  151  Mass.  74.  While  it  is  possible  that  most, 
if  not  all,  of  the  cases  in  which  this  rule  has  been  stated  as 
law  have  some  special  circumstances  from  which  the  treas- 
urer's authority  could  be  inferred,  and  tliat  the  court  was 
influenced  in  the  decisions  by  the  well-known  facts  that  in 
many  of  the  manufacturing  corporations  of  this  common- 
wealth the  treasurer  not  only  has  the  custody  of  the  money, 
but  is  the  general  financial  mannger,  and  often  the  general 
•®**  business  manager  of  the  corporation,  the  rule  itself  has 
been  frequently  and  broadly  stated  in  our  decisions,  and  is 
well  known  both  to  the  officers  of  manufacturing  and  trading 
corporations,  and  to  those  of  banks  and  financial  institutions. 
It  could  not  now  be  abrogated  or  unsettled  without  disturbing 
commercial  transactions.     There  are,  however,  many  corpo- 
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rations  which  do  more  or  less  business  to  which  the  rule  has 
been  held  not  to  apply.  Thus  it  does  not  apply  to  a  college: 
Webber  v.  Williams  College,  23  Pick.  302;  nor  to  a  parish: 
Packard  v.  First  Univertalist  Society,  10  Met.  427;  nor  to  a 
monument  association:  Torrey  v.  Dustin  Monument  Assn.,  5 
Allen,  327;  nor  to  a  municipality:  Lowell  Five  Cents  Sav. 
Bank  V.  Winchester,  8  Allen,  109;  nor  to  a  savings  bank: 
Bradlee  v.  Warren  Five  Cents  Sav.  Bank,  127  Mass.  107;  34 
Am.  Rep.  351;  nor  to  a  horse  railroad  company:  Crajt  v« 
South  Boston  R.  R.  Co.,  150  Mass.  207. 

Upon  consideration  of  the  decisions  cited,  we  think  it  fair 
to  say  that  the  making  and  indorsing  of  negotiable  paper,  is 
to  be  presumed  to  be  within  the  power  of  the  treasurer  of  a 
manufacturing  and  trading  corporation  whenever,  from  the 
nature  of  its  ordinary  business  as  usually  conducted,  the  cor- 
poration is  naturally  to  be  expected  to  use  its  credit  in  carry- 
ing on  commercial  transactions.  Such  paper  is  the  usual  and 
ordinary  instrument  of  utilizing  credit  in  commercial  deal- 
ings, and  it  is  for  the  interest  of  the  corporation  and  of  the 
community  that  the  best  instrument  should  be  employed.  It 
is  no  less  for  the  interest  of  all  that,  if  negotiable  paper  is  to 
be  employed,  its  validity  should  not  be  open  to  objections 
which  would  impair  its  usefulness  by  requiring  at  every  step 
an  inquiry  into  the  authority  by  which  it  is  issued. 

There  are  matters  of  common  knowledge  pertinent  to  the 
preseat  question.  Gaslight  companies  like  the  defendant 
are  chartered  for  the  purpose  of  making  and  selling  gas. 
They  are  located  in  every  city  of  the  commonwealth,  and  in 
most  of  the  larger  towns  and  villages.  In  the  recent  devel- 
opment of  the  use  of  electricity  many  electric  light  or  light 
and  power  companies  have  been  established  where  gaslight 
companies  are  in  operation.  The  powers,  obligations,  and 
business  of  these  electric  companies  are  so  similar  to  those  of 
gaslight  companies,  that  they  are  classed  with  them  in  the 
minds  of  business  men,  and  are  under  *"*  the  supervision 
of  the  same  state  board. 

We  see  no  reason  why,  in  respect  to  the  present  question, 
all  of  this  general  class  of  corporations  should  not  be  governed 
by  one  rule.  They  are  all  in  fact  "manufacturing  and  trad- 
ing corporations"  in  the  same  sense  that  companies  whose 
business  it  is  to  manufacture  and  sell  cottons,  woolens,  shoes, 
or  paper  are  manufacturing  and  trading  corporations.  None 
of  these  companies  are  traders  in  the  strict  sense  contended 
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for  by  the  defendant,  since  none  of  them  mal^e  it  their  "busi- 
ness to  buy  merchandise  or  goods  and  sell  the  same."  All  of 
them,  and  the  gaslight  companies  equally  with  the  others 
named,  buy  merchandise  and  goods  in  large  amounts,  expend 
large  sums  in  transforming,  by  their  processes  of  manufacture, 
the  articles  purchased  into  other  commodities  which  they  sell 
for  the  purpose  of  making  a  profit.  Neither  the  fact  that  the 
pipes  which  a  gaslight  company  uses  to  deliver  to  its  cus- 
tomers one  of  the  commodities  which  it  sells  are  laid  under 
public  authority,  nor  that  the  price  of  gas  may  be  regulated 
by  such  authority,  nor  that  the  municipality  in  which  its  plant 
is  located  may  purchase  or  take  its  franchise  and  property, 
makes  it  less  advantageous  or  necessary  that  the  gaslight 
company  shall  be  able  to  use  its  credit  in  its  commercial 
dealings.  Although  such  companies  manufacture  only  as 
they  deliver,  and  so  have  no  occasion  to  hold  large  quantities 
of  manufactured  goods  for  a  market,. there  are  features  of  their 
business  which  make  it  necessary  for  them  to  have  control  of 
large  amounts  of  money  at  certain  seasons.  Coal,  their  chief 
raw  material,  is  uniformly  at  its  lowest  price  in  the  summer, 
and  away  from  the  seaboard  is  usually  taken  in  in  large 
quantities  at  that  season.  Gas  is  uniformly  sold  upon  time, 
and  the  bills  collected  monthly  or  quarterly.  The  work  of 
extending  and  repairing  street  mains  and  other  work  upon 
the  manufacturing  plant  can  be  done  to  the  best  advantage 
<luring  only  a  portion  of  the  year.  A  business  so  conducted 
affords  abundant  scope  for  the  advantageous  use  of  the  credit 
of  the  corporations  engaged  in  it,  and  they  would  naturally 
be  expected  to  use  their  credit  in  the  transaction  of  their  or- 
dinary business.  Their  published  returns  made  to  the  board 
of  gas  commissioners  show  that  the  companies  do  in  fact  issue 
large  amounts  of  promissory  notes.  It  is  true  that  these  notes 
may  possibly  have  been  issued  under  special  votes  or  by-laws 
or  other  explicit  **•  authority.  Upon  this  point  we  have  no 
evidence  or  means  of  certain  knowledge.  But  it  is  also  true, 
and  is  a  consideration  entitled  to  weight,  that  the  practice  of 
gaslight  companies  to  issue  promissory  notes  has  grown  up 
fiince  the  announcement  by  the  court  of  the  rule  that  treasurers 
of  manufacturing  and  trading  corporations  are  presumed  to 
have  authority  to  issue  such  notes;  and  again,  that  gaslight 
companies  are  in  fact  manufacturing  and  trading  corpora- 
tions. The  strong  inference  is  that  the  gaslight  companies 
and  their  oflBcers,  and  those  who  have  received  in  payment, 
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or  bought  or  discounted  their  promissory  notes,  have  in  eo 
doing  acted  upon  the  assumption  that  the  rule  as  to  the 
implied  autliority  of  treasurers  of  manufacturing  and  trading 
corporations  to  issue  negotiable  paper  applied  to  the  treasurers 
of  gaslight  companies.  Those  who  have  occasion  to  deal 
directly  with  such  companies,  or  to  purchase  or  discount  their 
notes  in  the  money  market,  would  naturally  assume  that  the 
rule  so  long  applied  by  the  court  to  other  manufacturing  and 
trading  corporations  would  be  applied  to  these.  In  our  opin- 
ion, the  same  reasons  which  required  the  making  of  the  rule 
referred  to  are  operative  here,  and  require  us  to  hold  that  it 
is  to  be  applied  in  the  case  of  gaslight  companies.  We  do' 
not  disregard  the  fact  that  such  companies  have  peculiar 
duties  to  the  public  and  peculiar  privileges,  and  that  their 
operations  may  be  regulated  by  public  authority,  and  their 
franchises  and  property  taken  over  by  the  municipalities  in 
which  their  works  are  located.  But  the  situation  of  such  a 
company  with  reference  to  this  class  of  rights  and  obligations 
is  the  same,  irrespective  of  the  question  whether  its  treasurer 
is  or  is  not  to  be  presumed  to  have  power  by  virtue  of  his 
oflBce  to  issue  promissory  notes.  Such  notes  do  not  bind  the 
franchises  or  the  property  of  the  company  any  more  than 
debts  upon  open  account.  A  majority  of  the  court  is  there- 
fore of  opinion  that  the  jury  was  rightly  instructed  that  the 
treasurer  of  the  defendant  corporation,  by  virtue  of  his  office^ 
had  authority  to  sign  a  note  which  would  bind  the  corporation. 

4.  It  is  not  necessary  to  consider  in  detail  the  numerous 
questions  argued  by  the  defendant  corporation  as  to  the  ad- 
mission and  the  exclusion  of  evidence,  and  the  rulings  given 
and  refused,  bearing  upon  the  statusoi  Ruggles  as  the  treas- 
urer de  jure  or  de  facto  of  the  corporation,  or  upon  tiie  answers 
to  the  special  questions  ***  propounded  by  the  court  and 
answered  by  the  jury  in  addition  to  the  general  verdict  for 
the  plaintiff. 

Upon  the  uncontroverted  evidence  certain  persons  claim- 
ing to  act  as  the  stockholders  of  the  corporation,  all  of 
whom  were  interested  in  its  stock,  assembled  at  its  oflSce 
on  the  day  fixed  in  its  by-laws  as  the  date  of  its  annual 
stockholders'  meeting,  and  went  througli  tiie  forms  of  hold- 
ing its  annual  meeting  and  of  electing  him  treasurer  of  the 
company.  The  former  incumbent  of  the  office  resigned  it 
into  the  hands  of  Ruggles,  and  he  has  since  filled  the  posi- 
tion of  treasurer  under  a  claim  of  a  right  to  the  oIBce,  and 
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without  dispute  on  the  part  of  any  stockholder  or  member  of 
the  corporation,  and  no  proceedings  have  been  brought  by  the- 
corporation  itself  to  test  his  title  to  the  office.  Tlie  note  ia 
suit  was  issued  when  he  had  thus  been  in  the  unquestioned 
discharge  of  the  functions  of  the  oflBce  for  nearly  three  months,, 
and  immediately  thereafter  at  a  meeting  of  which  public 
notice  was  given  his  election  was  ratified  and  confirmed.  No- 
person  in  any  way  interested  in  the  stock,  either  as  a  stock- 
holder of  record  or  as  a  purchaser  or  pledgee  of  untransferred 
certificates,  has  contested  in  any  way  his  right  to  the  office. 
The  contention  that  he  is  not  the  lawfully  elected  treasurer 
has  been  made  only  by  the  corporation  itself,  and  only  as  a 
technical  defense  to  the  present  suit.  Whatever  might  bo 
the  rule  to  be  applied  if  a  stockholder  or  member  of  the  cor- 
poration, or  the  corporation  itself,  had  contested  the  right  of 
Ruggles  in  proceedings  brought  to  test  the  validity  of  his  orig- 
inal election,  or  of  the  subsequent  ratification,  and  without 
holding  that  the  rules  which  apply  to  defaclo  officers  of  gov- 
ernment or  of  public  or  quasi  public  corporations,  we  are  of 
opinion  that  under  such  circumstances  the  corporation  itself 
cannot  be  permitted  to  contend,  in  defense  of  an  action  like 
the  present,  that  the  acts  of  a  person  who,  under  color  of  an 
election  to  the  office,  has,  without  protest  or  opposition  from 
any  source,  acted  as  its  treasurer  for  so  long  a  time,  are  in- 
valid, merely  because  the  annual  meeting  at  which  he  was- 
chosen  was  not  called  in  accordance  with  the  by-laws.  None- 
of  the  exceptions  relating  to  this  branch  of  the  case  are,  in 
view  of  the  uncontroverted  facts,  material  to  the  question 
whether  the  note  in  suit  is  a  valid  cause  of  action  against  tho- 
corporation,  and  they  are  overruled  as  immaterial. 
Exceptions  overruled.        

Field,  chief  justice,  dissented.  He  insisted  thafc  the  prior  decisions  ii^ 
which  it  had  been  held  that  treasurers  of  manufacturing  or  trading  corpora* 
tions  must  be  taken  to  have  authority  to  sign  promissory  notes  on  behalf  of 
the  corporation  were  confined  to  corporations  selling  merchandise  in  the- 
market  and  manufacturing  the  merchandise  which  they  sell,  and  that  gas- 
light companies  were  not  commonly  known  as  trading  companies  and  did 
not  sell  goods,  wares,  or  merchandise  in  the  market.  He  was  further  of  th& 
opinion  that  the  word  "  treasurer"  did  not  of  itself  import  that  the  person 
holding  that  office  was  the  general  business  manager  of  the  corporation,  but 
only  that  he  was  authorized  to  receive  and  disburse  its  moneys,  and  that  it 
was  not  shown  that  treasurers  of  similar  corporations  generally  exercised 
the  power  to  give  promissory  notes  in  behalf  of  such  corporations.  He  was,^ 
therefore,  of  the  opinion  that  no  principle  of  public  policy  required  the  court 
to  hold  that  the  treasurer  of  such  »  corporation  has  implied  power  to  sign 
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oegotiable  instruments  when,  in  fact,  he  has  not  snch  power  and  has  not 
been  held  out  by  the  corporation  or  its  directors  as  having  it,  or  when  it 
does  not  appear  that  treasurers  of  similar  corporations  have  customarily  ez« 
«rcised  such  power  so  publicly  and  uniformly  that  the  court  can  take  judi* 
cial  notice  of  it. 

CoKPORATioNS. — EsTOPPKL  TO  Dent  Aoent's  AUTHORITY. — In  an  action 
-against  a  corporation  on  a  note  signed  in  its  name  by  its  president,  secre* 
tary,  and  treasurer,  without  express  authority  from,  or  ratification  by,  the 
corporation,  it  is  estopped  from  asserting  that  such  officers  acted  outside  of 
their  authority,  if  it  appears  that  all  of  the  business  of  the  corporation,  in* 
eluding  the  kind  in  question,  has  universally  been  transacted  by  such  officers 
•and  informally  ratified  by  the  corporation:  Duggan  v.  Pacific  Boom  Co.,  6 
Wash.  593;  36  Am.  St.  Rep.  182,  and  note  with  the  cases  collected.  See  tha 
extended  note  to  Simpson  v.  Garland,  39  Am.  Rep.  299.  It  is  not  neces- 
sary that  the  charter  of  a  corporation  should  confer  the  power  of  contracting 
i}y  agent  in  order  to  give  it  that  right,  as  all  corporations  must  of  necessity 
•act  through  agents:  St.  Andrews  etc.  Land  Co.  v.  Mitcliell,  4  Fla.  192;  64  Am. 
Dec.  340,  and  note.  An  authorized  agent  of  a  corporation  may  bind  the 
corporation  by  an  unsealed  contract  without  express  authority  in  its  charter: 
iJommercial  Bank  v.  Newport  M/g.  Co.,  1  T.  R  Mon.  13;  35  Am.  Deo.  171, 
«nd  note. 

Corporations — Authority  op  Offickb. — Drafts  accepted  by  the  treaa- 
■nrer  of  a  corporation  are  presumed  to  be  properly  accepted  by  the  corpora- 
tion: Credit  Co.  v.  Howe  Machine  Co.,  54  Conn.  357;  1  Am.  St.  Rep.  123, 
and  note.  As  to  when  corporations'  are  bound  by  notes  executed  by  their 
officers,  see  Beeve  r.  First  Nat.  Bank,  54  N.  J.  L.  208;  33  Am.  St.  Rep.  675, 
«nd  note. 


Drummond  V.  Crane. 

[159  Massachusetts,  577.] 

Contracts,  When  Bindinq  After  Deat-h  of  the  Oonteactor. — A  con- 
tract made  to  induce  the  organization  of  a  water  company,  agreeing  to 
take  a  specified  amount  of  water  per  annum  for  ten  years  and  to  pay 
therefor  a  price  designated  in  the  contract,  continues  obligatory  after 
the  death  of  the  contractor,  and  renders  his  estate  liable  for  the  price 
of  the  water  to  be  taken  by  him  during  the  years  contemplated  by  the 
contract. 

The  Measure  of  Damages  for  the  Refusal  of  a  Deceased  Con- 
tractor to  take  water  of  a  specified  value  for  a  term  of  years  is  not 
necessarily  the  amount  agreed  to  be  paid  for  such  water,  though  the 
cost  of  delivering  it  is  nothing.  There  should  be  deducted  from  the 
amount  agreed  to  be  paid  such  sums  as  the  water  company  has  received 
from  the  use  of  the  water  on  the  premises  on  which  its  use  was  contem- 
plated at  the  making  of  the  contract,  though  such  premises  no  longer 
belong  to  such  contractor  nor  to  his  estate. 

T.  P.  Pingree  and  C.  E.  Burke,  for  the  plaintiff. 

M.  Wilcox  and  A.  C.  Collins^  for  the  defendants. 

•"'  Holmes,  J.     This  is  an  action  of  contract  on  the  folloir- 
ing  writing: 
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<'New  York,  June  11th,  1888. 
M.  J.  Drummondj 

Dear  Sir:  I  hereby  agree  to  enter  into  a  formal  contract 
with  the  ***  Housatonic  Water  Company  when  organized, 
binding  myself  to  take  at  least  seven  hundred  and  fifty  ($750) 
dollars'  worth  of  water  per  annum  for  the  period  of  ten  years 
on  the  following  basis:  Water  for  manufacturing  purposes  12| 
cents  per  1,000  gallons,  hydrants  $40.00  per  annum  each, 
private  dwellings,  one  tap  for  one  family,  $8.00  per  annum. 
In  the  construction  of  these  water  works  the}'  are  to  com- 
mence at  Long  Pond  with  a  14  inch  pipe  and  continue  with  a 
12  inch  pipe,  then  reducing  to  10  inch,  then  to  8  inch  to  the 
village,  and  using  6  inch  and  4  inch  distribution  pipes. 

C.  R.  Crane." 

This  writing  was  signed  in  order  to  induce  the  plaintiflf  to 
build  an  aqueduct  for  the  stock  and  bonds  of  the  Housatonic 
Water  Company,  and  the  offer  contained  in  it  was  made  in 
consideration  of  the  plaintiflTs  doing  so.  The  plaintiflf  ac- 
cepted the  oflfer,  furnished  the  consideration,  and  the  promise 
became  a  binding  contract.  Just  afterward  Crane  died,  and 
his  administrators  refused  to  perform  the  contract.  The  first 
question  is  whether  the  administrators  were  bound  to  pay  for 
the  ten  years,  as  agreed  by  Crane. 

The  question  is  not  whether  the  administrators  are  bound 
by  their  intestate's  contract.  They  are  bound  by  it  of  course, 
whether  named  or  not,  because  they  represent  his  person: 
Shelley^a  c««g,"l  Coke,  93,  96  a;  Iremonger  v.  Newsam,  Latch, 
260,  261;  Day  v.  Worcester  etc.  R.  R.  Co.  151  Mass.  302,  308. 
A  sufficient  proof  is  that  they  unquestionably  would  be  liable 
for  a  breach  by  their  intestate  in  his  lifetime.  The  true  ques- 
tion is  whether  the  contract  properly  construed  requires  a 
continuance  of  the  promised  action  beyond  the  lifetime  of  the 
promisor.  It  is  the  same  question,  and  is  to  be  answered  in 
the  same  way,  as  if  the  promisor  himself  were  alive  for  pur- 
poses of  being  sued,  but  dead  for  the  purposes  of  perform- 
ance. 

The  facts  relied  on  by  the  defendants  are,  that,  as  the 
plaintiflf  knew,  the  reason  why  Crane  wanted  the  water  was 
that  be  might  use  it  in  his  business;  that  his  business  was  the 
manufacture  of  woolens  under  a  lease  and  business  arrange- 
ment with  the  Monument  Mills;  and  that  by  the  terms  of  his 
lease  the  mills  had  a  right  to  terminate  it,  and  did  terminate 
it  in  fact  within  three  months  of  Crane's  death.     The  plaintiflf 
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hnevr  *'^®  the  kind  of  business  in  which  Crane  was  engaged, 
«nd  that  it  was  carried  on  under  some  arrangement  with  the 
Monument  Mills,  but  did  not  know  what  the  arrangement  was. 

But  the  motives  which  induced  Crane  to  make  the  promise 
are  not  so  important  an  aid  in  determining  its  scope  as  the 
object  which  the  plaintiff  manifestly  had  in  exacting  it.  It 
was  perfectly  plain  that  the  reason  why  the  plaintiff  re- 
quired the  promise  as  a  conditibn  of  making  his  investment 
and  building  the  reservoir  was  that  he  might  have  some 
security  for  returns.  The  plaintiff  committed  himself  abso- 
lutely to  the  investment,  whether  Crane  lived  or  died.  Ob- 
viously the  security  which  he  wanted  was  one  equally 
independent  of  Crane's  life.  From  the  point  of  view  of  the 
plaintiff,  the  contract  was  like  a  guaranty  upon  executed 
consideration  that  he  should  have  so  much  business  for  a 
certain  time,  which,  of  course,  would  run  on  whether  the 
guarantor  lived  or  died:  See  Lloyd  v.  Harper,  L.  R.,  16  Ch. 
Div.  290.  It  may  be  that  it  was  prudent  administration  for 
the  defendants  to  break  the  contract  and  to  pay  the  damages, 
but  we  are  of  the  opinion  that  Crane's  undertaking  was  to 
take  the  water  for  ten  years,  dead  or  alive.  Very  possibly  he 
did  not  think  of  the  chance  of  his  dying,  and  might  have 
hesitated  if  the  present  aspect  of  his  contract  had  been  called 
to  his  attention.  But  the  circumstances  and  the  words  used 
;gave  notice  of  the  extent  of  the  obligation  which  he  was  en- 
tering into,  and  if  we  are  to  conjecture,  it  is  as  probable  as 
any  thing  else  that  the  plaintiff  would  not  have  accepted  less 
than  by  our  construction  he  got.  No  cases  very  like  the  pres- 
ent have  been  called  to  our  attention.  We  may  mention 
Kernochan  v.  Murray,  111  N.  Y.  306;  7  Am.  St.  Rep.  744; 
Chamberlain  v.  Dunlop,  326  N.  Y.  45;  22  Am.  St.  Rep.  807; 
Billings'  Appeal,  106  Pa.  St.  558;  and.ilfariin  v.  Hunt,  1  Allen, 
418,  419. 

The  considerations  which  we  have  put  forward  are  not 
«,ffected  by  the  fact  that  the  contract  sued  upon  contemplated 
another  more  formal  contract.  That  is  merely  an  additional 
-wheel  in  the  machinery.  Nor  does  it  matter  that  the  second 
•contract  would  be  made  with  another  party.  It  was  expected 
that  the  plaintiff  would  become  the  owner  of  substantially  all 
the  stock  of  the  water  company  when  it  was  issued,  and  he 
did  so,  so  that  his  interest  was  substantially  the  same  with 
reference  to  the  present  question  as  if  it  had  been  agreed  that 
the  second  contract  should  run  to  him. 
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*®®  The  other  question  reserved  by  the  report  concerns  the 
measure  of  damages.  The  judge  who  tried  the  case,  without 
a  jury,  found  that  the  cost  of  delivering  the  water  was  noth- 
ing, and  ruled  that  the  plaintiff  was  entitled  to  recover  the 
present  value  of  each  yearly  payment,  deducting  such  suma^^ 
as  the  water  company  received  or  ought  to  have  received  for  ■ 
water  used  upon  the  premises  occupied  by  Crane  at  the  time 
of  his  decease.  Only  the  plaintiff  complains  of  this  ruling. 
We  have  no  doubt  that  the  defendants  are  right  in  conceding 
that  the  plaintiff  is  entitled  to  recover  substantial  damages, 
subject  to  any  just  deductions.  It  does  not  matter  how  the 
contractee  is  interested  to  have  a  contract  performed,  whether 
directly  or  because  he  is  a  stockholder  in  a  corporation  if  he 
is  interested.  It  has  been  held  in  England  that  trustees  can 
recover  to  the  extent  of  the  interest  of  their  cestuis  que  trust: 
Lloyd  V.  Harper,  L.  R.,  16  Ch.  Div.  290.  Also  the  intended 
intervention  of  a  second  contract  is  not  important:  Pratt  v. 
Hudson  River  R.  R.  Co.,  21  N.  Y.  305;  Driggs  v.  Dwight,  17 
Wend.  71;  31  Am.  Dec.  283. 

The  matter  of  the  deductions  is  more  difficult  to  deal  with. 
Even  if  the  contract  were  as  broad  as  upon  this  question  the 
plaintiff's  interest  would  have  it  regarded,  some  circumstances 
can  be  imagined  which  would  make  the  damages  only  nomi- 
nal at  most.  The  object  being,  as  we  have  said,  to  secure  the 
plaintiff  a  return  for  his  investment  by  guaranteeing  a  certain 
amount  of  custom,  if  the  plaintiff's  company  had  customers 
for  all  the  water  which  it  could  furnish,  only  nominal  dam- 
ages ought  to  be  allowed.  The  same  consideration  of  the  ob- 
ject of  the  contract  points  also  to  some  latitude  of  construction 
as  to  what  constitutes  performance.  If  the  contract  had 
epecified  the  buildings  in  which  the  water  was  to  be  taken, 
there  could  be  no  doubt  that  the  ruling  was  right.  The  con- 
tract would  mean  not  that  Crane  personally  would  take  so 
much  water  at  all  events,  but  that  so  much  water  should  be 
taken  in  those  buildings.  The  contract  does  not  specify  any 
buildings,  but  still  we  are  of  opinion  that  it  does  not  require 
a  personal  taking  of  the  water  throughout  the  ten  years.  It 
is  satisfied  if  the  taking  was  started  by  Crane,  and  its  con- 
tinuance fairly  may  be  attributed  to  him.  When  the  contract 
was  made,  both  parties  understood  that  Crane  made  it  for 
the  sake  of  his  factory  in  the  building  of  *®*  the  Monument 
Mills. 

If  Crane  in  his  lifetime  had  taken  water  there,  and  after 
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his  death  his  administrators  had  done  the  same,  and  tlien 
within  the  ten  years  the  factory  had  changed  hands,  and  the 
same  amount  of  water  was  taken  afterwards,  it  would  be  a 
hard  construction  to  deny  that  the  contract  adopted  in  ad- 
vance Crane's  choice  of  place  to  the  extent  that  a  continuous 
taking  of  water  in  the  same  place  was  a  performance.  The 
obligation  to  take  the  water  would  not  follow  Crane's  person 
and  estate  so  far  as  to  bind  the  administrators  to  take  water 
in  another  place  in  addition.  So,  if  Crane,  after  taking  water, 
himself  had  sold  the  factory.  Things  had  not  gone  quite  so 
far  as  we  have  supposed,  because  Crane  died  just  before  the 
water  was  ready  for  delivery.  Yet  it  seems  very  plain,  and, 
as  we  take  it,  was  inferred  by  the  judge  who  tried  the  case, 
that  the  places  in  respect  of  which  the  judge  made  the  allow- 
ances were  understood  by  both  parties  to  be  places  at  which 
the  water  was  to  be  delivered.  No  doubt  Crane  was  free  to 
change  his  place  of  performance,  but  a  taking  at  the  factory 
satisfied  the  contract  pro  tanto.  As  to  the  sums  allowed  by 
the  judge  for  water  furnished  to  the  two  tenements  of  the 
Crane  estate,  the  facts  do  not  appear  in  any  detail.  We  can- 
not say  that  the  allowance  was  not  right  upon  the  principles 
which  we  have  explained. 

No  objection  has  been  raised  to  the  recovery  in  this  action 
of  all  the  damages  which  ever  can  be  recovered,  although  the 
ten  years  have  not  elapsed.  It  seems  to  be  assumed  that  the 
case  is  governed  by  Paige  v.  Barrett,  151  Mass.  67,  and  the 
cases  there  cited.  We  do  not  disturb  the  assumption.  If  Jt 
be  made,  the  deductions  to  be  allowed  on  account  of  earnings 
in  the  future  must  be  matters  of  estimate. 

Judgment  on  the  finding. 

Contracts — Whtther  ENroBCEASLB  Aftkr  Death  o?  Contractor.— 
This  question  will  be  found  thoroughly  diicnased  in  Chamberlqin  t.  Dunlop^ 
126  N.  Y.  45;  22  Am.  St  B«p.  807,  and  the  monograpbio  note  thereto. 
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Parrott  V,  Avery. 

[Id9  MASSACHUSsrcB,  594.] 

A  Dekd  Is  Not  Dklivibed  though  it  is  executed  in  the  presence  of  a  wit- 
ness, if  there  is  no  declaration  on  the  part  of  the  grantor  that  he  intenda 
it  to  take  effect  at  once,  and  he  retains  it  in  his  possession  during  his 
lifetime,  putting  it  in  a  chest  and  bequeathing  the  chest  to  the  grantee. 

Wills, — A  Devise  of  Land  Cammot  Rksolt  From  a  Bkqukst  of  a  Chksi 
AND  Its  Contents,  though  a  part  of  such  contents  is  an  undelivered 
conveyance  from  the  testator  to  the  legatee. 

Writ  of  entry  for  a  parcel  of  land  in  Great  Barrington. 
The  land  had  formerly  belonged  to  Miles  Avery,  to  whose 
title  the  tenant  claimed  to  have  succeeded  under  a  deed  dated 
January  21,  1888,  purporting  to  be  made  in  consideration  of 
love  and  affection.  This  deed  was  executed  in  the  presence 
of  a  witness,  and  at  the  death  of  the  grantor  was  found  in  a 
chest.  The  grantor  had  bequeathed  to  the  grantee  in  the 
deed  this  chest  "and  its  contents  except  bank-books."  Thia 
will  was  dated  May  25,  1889,  and,  in  pursuance  of  its  provi- 
sions, the  executor  delivered  the  chest  and  its  contents,  includ- 
ing the  deed,  to  the  legatee,  who  thereafter,  in  January,  1893, 
caused  the  deed  to  be  recorded.  The  demandants  in  the  ac- 
tion claimed  title  under  the  seventh  clause  of  the  testator's 
will  directing  that  all  the  residue  and  remainder  of  his  estate, 
both  real  and  personal,  not  otherwise  disposed  of,  be  divided 
among  all  his  grandchildren  then  living. 

H.  C.  Joyner,  for  the  tenant. 

A.  C.  CollinSf  for  the  demandants. 

***  Allen,  J.  1.  That  the  agreed  facts  fail  to  show  a  de- 
livery of  the  deed  in  the  grantor's  lifetime.  Tlie  grantor  re- 
tained control  of  the  deed  and  of  the  land.  Tliere  was  no 
prior  bargain  with  the  grantee,  and  no  indebtedness  to  him, 
nor  relation  of  trust  towards  him.  He  had  no  knowledge  of 
the  execution  of  the  deed.  The  only  consideration  was  love 
and  aflFection.  The  deed  was  not  recorded  during  the  grantor's 
lifetime.  There  was  no  oral  declaration  by  the  grantor  that 
he  ujcant  to  have  it  take  effect  at  once.  In  short,  there  was 
nothing  tending  to  show  a  delivery  of  the  deed  except  the 
bare  fact  that  it  was  executed  in  the  presence  of  a  witness. 
The  question  of  delivery  is  a  question  of  fact,  and  delivery 
in  the  grantor's  lifetime  must  be  proved.  There  must  have 
been  an  intention  that  it  should  •**  operate  as  a  present 
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conveyance  of  title.  A  finding  of  the  delivery  of  the  deed 
would  not  be  warranted  on  the  agreed  facts:  Stevens  v.  SterenSf 
150  Mass.  557;  SInirtleffv.  Francis,  118  Mass.  154;  Hawkes  v. 
Filce,  105  Mass.  560;  7  Am.  Rep.  554;  Brahrook  v.  Boston  Five 
Cents  Sav.  Bank,  104  Mass.  228,  232;  6  Am.  Rep.  222;  Chase 
V.  Breed,  5  Gray,  440;  Younge  v.  Guilbeau,  3  Wall.  636,  641; 
3  Washburn  on  Real  Property,  5th  ed.,  577  et  seq.  There 
were  no  acts  or  declarations  of  the  grantor  sufficient  to  show 
an  intent  to  treat  it  as  delivered,  or  circumstances  such  as 
were  found  to  be  sufficient  in  Lowd  v.  Brigham,  154  Mass. 
107,  113,  114,  and  cases  there  cited,  and  in  Regan  v.  Howe, 
121  Mass.  424. 

2.  Even  though  it  be  assumed  that  the  undelivered  deed 
was  in  the  chest  when  the  will  was  signed,  the  gift  in  the  will 
of  "  my  chest  and  its  contents  except  the  bank-books"  does 
not  operate  ad  a  devise  of  the  land. 

The  danger  of  using  words  of  this  kind  in  a  will  is  pointed 
out  by  Chitty,  J.,  in  Rohson  v.  Hamilton,  L.  R.  [1891]  2  Ch 
Div.  559,  because  an  article  may  be  in  the  chest  one  day  and 
out  of  it  the  next,  or  may  be  put  there  for  safe-keeping  dur- 
ing the  testator's  last  illness  by  somebody  who  is  taking  care 
of  the  things  which  are  found  lying  about.  Moreover  this 
form  of  gift,  if  it  speaks  from  the  death  of  the  testator,  would 
enable  him  to  increase  or  diminish  his  gift  at  pleasure  by 
putting  things  into  the  chest  or  taking  them  out  from  time 
to  time;  thus  accomplishing  what  cannot  be  done  by  referring 
in  the  will  to  a  separate  paper  thereafter  to  be  prepared  and 
signed  by  the  testator:  Thayer  v.  Wellington,  9  Allen,  283;  85 
Am.  Dec.  753.  However,  this  aspect  of  the  case  need  not  be 
dwelt  on,  because  the  words  of  the  gift  are  not  sufficient  to 
carry  the  land  even  though  it  was  clearly  proved  that  the 
deed  was  in  the  chest  all  the  time.  Tiie  reason  of  this  is  that 
tlie  deed  is  not  to  be  considered  as  property  in  itself,  but  evi- 
dence of  title  to  property  situated  elsewhere.  Land  cannot 
be  deemed  to  be  included  amongst  the  contents  of  a  chest, 
merely  because  a  deed  conveying  it  or  an  undelivered  deed 
describing  it  is  contained  therein.  Many  cases  are  to  be 
found  in  the  books  where  questions  have  arisen  whether  gifts 
of  goods,  or  chattels,  or  property,  or  things  contained  in  or 
the  contents  of  a  certain  place,  or  house,  or  closet,  or  cabinet, 
or  desk,  or  trunk,  should  be  held  to  include  money,  bonds, 
promissory  notes,  banker's  receipts,  or  other  similar,  articles 
of  personal  property,  and  the  **''  decisions  have  not  been 
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uniform:  See  cases  cited  in  1  Jarman  on  Wills  (Bigelow'a 
ed.),  709  et  seq.;  Wms.  Ex.,  6th  Am.  ed.,  1178  et  seq., 
Theobald,  Wills,  3d  ed.,  145;  Penniman  v.  French^  17  Pick. 
404;  28  Am.  Dec.  309;  Lock  v.  Noyes,  9  N.  H.  430.  But  no 
case  has  been  cited  by  counsel  or  found  by  us  in  which  it 
kas  been  held  that  land  would  pass  under  such  a  gift  by  rea- 
€on  of  a  deed  thereof  being  found  amongst  the  contents  of  the 
place  or  receptacle  designated.  On  the  other  hand,  title 
deeds  have  been  selected  as  the  most  striking  illustration  of 
what  would  not  pass  under  such  general  words:  Brooke  v. 
Turner,  7  Sim.  671;  Rohson  v.  Hamilton,  L.  R.  [1891]  2  Ch. 
Div.  559,  565,  566.  And  a  mortgage  has  been  expressly  held 
not  to  be  so  included  in  Fleming  v.  Brook,  1  Schoales  &  L. 
S18,  and  Brooke  v.  Turner,  7  Sim.  671.  It  is  not  as  if  the 
testator  in  his  will  had  made  a  gift  of  the  deed  in  express 
terms,  or  had  directed  it  to  be  delivered  to  the  tenant.  That 
would  have  presented  a  different  question. 

It  is  of  course  possible  that  the  testator  may  have  mistak- 
enly supposed  that  his  undelivered  deed  to  the  tenant  would 
be  effectual  to  convey  the  land  after  his  own  death.  If  that 
was  so,  it  might  be  a  reason  why  he  did  not  give  the  land  to 
the  tenant  by  his  will;  but  it  would  not  change  the  construc- 
tion of  the  will  itself,  and  enlarge  the  meaning  of  the  words 
used,  so  as  to  make  the  land  pass  under  the  gift  of  the  chest 
and  its  contents. 

Judgment  for  demandants  aflBrmed. 


Deeds— Dblivert — What  Is  Not. — Where  a  deed  is  executed  and 
acknowledged,  ready  for  delivery,  but  was  not  delivered,  but  was  laid  away 
|u  the  grantor's  drawer  with  his  will  and  is  found  there  after  his  death,  it 
is  inoperative,  never  having  been  delivered:  Lang  v.  Smilli^  37  W.  Va.  725; 
Jackson  v.  Dunlop,  1  Johns.  Cas.  114;  1  Am.  Dec.  100;  Jones  v,  Jones,  6  Conn. 
H;  IG  Ain.  Dec.  35,  and  note;  T<i/t  v.  Ta/t,  59  Mich.  185;  60  Am.  Rep.  291. 
When  a  grantor  in  a  deed  hands  it  to  the  grantee,  telling  him  to  "  take  this 
deed  and  put  it  in  our  box  at  the  bank"  this  does  not  constitute  a  present 
delivery  of  the  deed  to  the  grantee:  Hayes  v.  Boylan,  141  111.  400;  33  Am. 
St.  Rep.  326,  and  note.  Handing  a  deed  to  the  grantee  to  be  put  into  a  trunk 
containing  the  joint  papers  of  the  grantor  and  grantee,  they  being  partners, 
and  the  grantor  keeping  the  key,  is  not  a  valid  delivery:  Chndwickv,  Webber, 
3  Greenl.  141;  14  Am.  Dec.  222.  To  constitute  delivery  of  a  deed  the 
grantor  must  divest  himself  of  all  power  and  dominion  over  it:  Denis  ▼. 
Velaii,  96  Cal.  223;  Wood  v.  IngraJtam,  3  Strob.  Eq.  105;  61  Am.  Dec.  671. 
See  the  extended  note  to  Fain  v.  Smith,  58  Am.  Rep.  289. 
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Kremer  v.  Chicago,  Milwaukee,  and  St.  Paui* 
Eailway  Company. 

[51  Minnesota,  15.1 

LiCEKSB  TO  Occupy  Land,  Not  Binding  on  Purchaser  When. — A  license 
to  a  railroad  company  to  enter  and  occupy  land  is  a  protection  for  any 
acts  done  under  it,  i>ut  a  sale  of  the  laud  constitutes  a  revocation  of  the 
license,  and  the  vendee  is  entitled  immediately  after  the  transfer  to 
bring  his  action  to  recover  possession  of  the  strip  so  occupied. 

Railroad  Companies  Occupying  Land  Under  License,  When  Deemed 
Trespassers. — The  entry  and  occupation  of  land  by  a  railroad,  and  the 
construction  of  its  road,  under  a  license  from  the  landowner,  does  not 
operate  as  an  appropriation  of  the  land  so  occupied,  nor  divest  the  title 
of  the  landowner.  That  title  passes  to  a  purchaser  of  the  premises,  and 
as  to  him  the  railroad  company  is  a  naked  trespasser. 

Limitations  of  Actions — Effect  of  Lapse  of  Time. — A  plaintiff 's  right  to 
avail  himself  of  a  legal  remedy  is  not  impaired  merely  by  inaction  or 
delay  in  seeking  that  remedy. 

Eminent  Domain — Assessment  of  Damages  Upon  Entire  Tract. — A  land- 
owner is  entitled  to  have  his  compensation  assessed  for  the  injury  to  the 
entire  tract  of  which  the  land  appropriated  by  proceedings  in  eminent 
domain  forms  a  part.  Mere  artificial  or  nominal  lines  of  division  are 
not  material  where  the  several  lots  or  parcels  are  contiguous,  and  are 
held  and  used  for  a  common  purpose,  so  that  they  may  properly  be- 
treated  as  an  entirety  for  the  assessment  of  the  compensation. 

Railroad  Companies — Occupaiion  of  Land  Without  Legal  Right — 
Ejectment — Pleading. — In  an  action  by  a  landowner  to  recover  dam- 
ages  for  the  trespass  of  a  railioad  company  in  constructing  its  road  with- 
out having  obtained  the  right  to  do  so,  either  by  grant  or  proceedings 
in  eminent  domain,  the  defendant  is  entitled  to  withdraw  a  portion  of 
its  answer  in  which  it  seeks  to  obtain  a  condemnation  of  the  land  alleged 
to  be  the  right  of  way  strip,  but  a  mere  motion  for  leave  to  make  such 
withdrawal  is  to  be  regarded  as  an  application  addressed  to  the  discre- 
tion of  the  trial  judge,  whose  ruling  will  not  be  interfered  with  by  the< 
appellate  court  unless  he  has  been  guilty  of  an  abuse  of  discretion. 
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A.  C.  DunUt  John  W.  Cary^  and  H.  H.  Fields  for  the  appel- 
lant. 

Daniel  Buck  and  D.  F.  Morgan^  for  the  respondent. 

*•  Vanderburgh,  J.  The  plaintiff  alleges  that  he  is,  and 
for  more  than  three  years  has  been,  the  owner  of  a  tract  of 
land  in  Blue  Earth  county,  containing  upwards  of  thirteen 
hundred  acres,  which  is  traversed  by  the  defendant's  railway. 
The  railroad  was  constructed  upon  and  **  over  the  land  be- 
fore plaintiff  acquired  title;  but  it  never  obtained  the  lawful 
right  so  to  do,  by  condemnation  proceedings  or  otherwise,  and 
has  never  paid  any  compensation  for  the  land  occupied  by  it» 
or  for  the  damages  caused  by  the  construction  and  operation 
of  its  railway  thereon.  He  therefore  seeks  by  this  action  to 
recover  possession,  to  eject  the  defendant  from  the  premises, 
and  for  damages  caused  by  the  occupation  thereof.  The  an- 
swer takes  issue  upon  the  allegations  of  plaintiff's  ownership, 
and  also  alleges  "  that  the  predecessors  in  interest  of  the  de- 
fendant entered  upon  and  built  the  railroad  over  and  across 
the  said  lands  with  the  full  knowledge,  consent,  and  acquies- 
cence of  the  then  owners  of  the  same,  and  that  ever  since  its 
purchase  and  operation  of  the  said  railroad  it  has  continued 
to  use  and  occupy  the  said  strip  of  land  for  its  railway  pur- 
poses until  the  commencement  of  this  action,  without  notice 
from  the  plaintiff  or  other  persons  that  its  use  and  occupation 
thereof  was  in  any  manner  unlawful,  and  without  objection 
from  the  plaintiff  or  other  persons;  that  the  piece  of  railroad, 
built  and  constructed  as  aforesaid  is  a  part  of  its  line  of  rail- 
way from  Wells  to  Mankato,  and  is  necessary  to  the  proper 
enjoyment  of  its  rights  and  franchises,  and  to  the  discharge 
of  its  duty  to  the  public  as  a  carrier  of  freight  and  passen- 
gers." It  also  alleges  that  it  is  ready  and  willing  to  make 
compensation  for  the  damages  arising  from  the  appropriation 
of  the  land  in  question,  and  therefore  asks  that  they  be  ascer- 
tained, as  provided  by  the  statute,  by  the  jury  in  this  action, 
if  the  plaintiff,  on  the  trial,  shall  establish  his  right  to  recover 
the  said  strip  of  land. 

1.  The  evidence  sustained  the  allegations  of  plaintiff's  title 
and  ownership,  and  there  was  no  evidence  in  the  case  tendinf? 
to  show  that  defendant's  occupancy  of  the  premises  was  law- 
ful, except  that  the  same  was  by  the  license,  express  or  im- 
plied, of  the  grantors  of  the  plaintiff. 

If  the  original  entry  or  subsequent  occupancy  of  the  prem- 
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ises,  to  the  time  of  plaintiff's  purchase,  was  by  the  license  of 
the  grantors  of  the  plaintiff,  such  license  is  a  protection  for 
any  acts  done  under  it;  and  in  any  event  the  plaintiff  would 
have  no  right  of  action  for  use  and  occupation,  or  trespasses 
committed  by  defendant  in  the  construction  **  or  operation 
of  its  road  thereon  prior  to  his  purchase,  unless  he  had  ac- 
quired such  right  by  assignment.  It  did  not  pass  by  the  con- 
veyance of  the  land. 

But  such  license,  if  any  there  was,  was  subject  to  be  revoked 
at  any  time  by  the  licensor;  and  thereafter  the  defendant  would 
become  a  trespasser,  and  the  landowner  would  be  entitled  to  his 
remedy  either  in  trespass  or  ejectment,  as  he  might  be  advised. 
The  sale  and  conveyance  of  the  land  to  the  plaintiff  was  by 
itself  a  revocation  of  any  previous  license,  and  the  plaintiff 
had  a  right  immediately  thereafter  to  bring  his  action  to  re- 
cover the  possession:  Eggleston  v.  New  York  etc.  R.  R.  Co.,  35 
Barb.  162;  Miller  v.  Auburn  etc.  R.  R.  Co.,  6  Hill,  61;  2  Am. 
Lead.  Cas.,  5th  ed.,  576;  Johnson  v.  Skillman,  29  Minn.  95; 
43  Am.  Rep.  192.  Plaintiff's  right  of  action  is  not  impaired 
by  his  inaction  or  delay  in  seeking  his  legal  remedy.  De- 
fendant acquired  no  rights  in  the  land  or  to  the  possession 
by  its  entry  and  occupation.  On  the  contrary,  it  has  been  a 
continuous  trespasser,  except  as  to  acts  done  under  the  license. 
The  contention  of  the  defendant  that  by  its  entry  and  posses» 
sion  and  the  construction  of  its  road,  it  lawfully  appropriated 
the  land,  and  that  the  right  to  compensation  therefor  accrued 
to  the  plaintiff's  grantor,  finds  no  support  in  the  decisions  of 
this  court.  The  title  was  never  divested.  It  passed  to  th» 
plaintiff,  and  as  to  him  the  defendant  is  simply  a  trespasser j 
and  it  can  only  acquire  the  right  to  use  the  same  by  grant  or 
condemnation  proceedings,  as  provided  by  law:  Lamm  v.  Chi" 
cago  etc.  Ry.  Co.,  45  Minn.  73,  77;  Galway  v.  Metropolitan. 
Elev.  Ry.  Co.,  128  N.  Y.  132. 

The  plaintiff  was  clearly  entitled  to  recover  the  premise» 
in  question  unless  the  defendant  availed  itself  of  its  privilege 
under  the  statute  of  having  its  damages  assessed  in  the  sania 
action. 

2.  The  court  having  denied  defendant's  application  to  with- 
draw the  claim  set  up  in  its  answer  for  an  assessment  of 
damages  as  for  a  condemnation  of  the  land,  the  case  was 
heard  and  disposed  of  upon  the  merits  of  such  application^ 
and  a  verdict  rendered,  assessing  the  damages  accordingly. 

•*  The  right  of  way  claimed  by  defendant  and  occupied  by 
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it  extends  through  seven  forty-acre  tracts  or  government  sub- 
divisions. It  claims  that  plaintiff's  damages  should  be  lim- 
ited to  those  tracts  actually  crossed  by  the  railvva\'  and  those 
which,  at  the  time  of  the  construction  of  the  road,  were  part 
and  parcel  of  the  tracts  so  crossed,  so  as  to  form  therewith 
entire  tracts  or  bodies  of  land  owned  by  one  common  owner. 
The  court,  however,  left  it  to  the  jury  to  determine  from  the 
evidence  whether  the  body  of  land  in  question,  claimed  and 
owned  by  the  plaintiff  when  the  action  was  brought,  and  at 
the  time  of  the  trial,  was  so  situated,  occupied,  and  used, 
taken  together,  as  to  constitute  one  farm.  It  is  a  well-estab- 
lished rule  that  the  owner  is  entitled  to  have  his  compensation 
or  damages  assessed  for  the  injury  to  the  entire  tract  of  which 
the  land  appropriated  is  a  part,  and  mere  artificial  or  nominal 
lines  of  division  are  not  material  where  the  several  lots  or 
parcels  adjoin,  and  are  held  and  used  for  a  common  purpose, 
80  that  they  may  properly  be  treated  as  an  entirety  for  the 
assessment  of  damages.  The  evidence  tended  to  show  that 
the  whole  tract  in  this  case  constituted  one  farm;  and  though 
very  large  in  extent,  we  are  not  prepared  to  say  that  the  ques- 
tion was  not  properly  left  to  the  jury.  It  was  for  the  jury  to 
ascertain  the  extent  and  nature  of  the  injury,  subject  to  the 
rules  of  law;  and  if  some  portions  were  not  affected  at  all, 
and  some  less  than  others,  these  were  matters  which  they 
would  be  expected  to  consider  in  making  up  their  estimate. 
The  court  also  properly  instructed  the  jury  that  the  damages 
were  to  be  assessed  as  of  the  time  of  the  trial.  The  condition 
of  the  property  and  state  of  the  title  at  that  time  must  govern 
in  determining  the  amount  of  plaintiff's  compensation.  It 
was  not  material,  therefore,  that  plaintiff's  farm  had  been 
enlarged  by  ihe  purchase  of  adjacent  tracts  subsequent  to  the 
construction  of  the  road,  and  prior  to  the  condemnation  pro- 
ceedings. Whether  the  land  in  question  constituted  at  the 
time  of  the  trial  one  tract  or  farm,  and  the  extent  which  the 
whole  or  any  portion  thereof  might  have  been  injured,  were 
questions  for  the  jury.  It  is  clear  that  a  body  of  land  may 
be  so  large,  though  owned  by  one  person  and  used  for  a  com- 
mon purpose,  that  all  portions  of  it  would  not  be  injuriously 
affected,  *'  and  the  line  would  have  to  be  drawn  somewhere 
within  reasonable  limits;  but  this  would  necessarily  be  deter- 
mined upon  the  evidence  disclosing  the  facts  and  circum- 
stances in  each  particular  case.     In  this  case  the  damages 
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assessed  appear  to  be  very  large,  but  the  amount  thereof  if 
not  among  the  errors  assigned  on  this  appeal. 

3.  At  the  trial,  before  any  testimony  was  introduced,  the 
record  shows  that  "  the  defendant  moved  the  court  for  leave 
to  withdraw  all  that  portion  of  its  answer  that  seeks  to  obtain 
a  condemnation  of  the  land  alleged  to  be  the  right  of  way 
Btrip;  thereby  leaving  the  issue  to  be  tried  as  originally  made 
by  the  complaint,  with  the  denials  of  the  answer."  This  ap- 
plication, respondent  claims,  should  be  interpreted  as  an  ap- 
plication to  the  court  to  amend  the  answer  by  striking  out 
and  eliminating  therefrom  the  claim  for  an  assessment  of 
damages  under  the  statute.  Upon  the  argument  in  this  court, 
the  defendant's  counsel  insists  that  it  was  entitled  to  abandon 
the  condemnation  proceedings  as  a  matter  of  strict  legal  right. 
And  this  is,  we  think,  the  correct  view  of  the  law.  It  differs 
from  the  case  of  Witt  v.  St.  Paul  etc.  Ry.  Co.,  35  Minn.  404, 
for  the  reason  that  in  this  case  such  abandonment  leaves 
plaintifif's  remedy  wholly  unimpaired  in  the  suit  already 
pending,  for  the  recovery  of  his  property  with  damages — just 
the  remedy  he  asks  for,  and  is  entitled  to  by  law,  if  he  is  the 
owner  and  there  is  to  be  no  condemnation.  It  resembles  the 
case  of  an  ordinary  counterclaim  in  an  answer,  which  the  de- 
fendent  may  withdraw  before  or  at  any  time  during  the  trial, 
upon  the  proper  notice  or  order  of  the  court,  filed  or  made  part 
of  the  record:  Brown  v.  Butler,  12  N.  Y.  Supp.  810.  But  the 
majority  of  the  court  is  of  the  opinion  that  the  defendant  did 
not,  by  its  application,  withdraw  or  show  an  intention  to  assert 
its  legal  right  to  withdraw  its  statutory  claim  for  an  assess- 
ment, but  that  it  was  an  application  in  form  addressed  to  the 
discretion  of  the  trial  judge,  and  he  would  have  a  right  to  so 
consider  it  and  dispose  of  it;  and  so  considered,  there  was  no 
abuse  of  discretion  in  denying  it.  But  I  am  inclined  to  think 
that  it  was  error,  because  the  defendant  had  the  right  to  aban- 
don, and  the  application  should  be  deemed  as  a  motion  to 
have  the  claim  for  an  assessment  expunged  from  the  **  rec- 
ord, so  as  to  show  such  withdrawal;  and  such  motions,  when 
the  legal  rights  of  the  parties  are  clear,  should  not  be  given 
a  strict  or  technical  construction,  or  deemed  discretionary 
merely. 

This  disposes  of  all  the  assignments  of  error  which  we  deem 
necessary  to  consider. 

Order  affirmed. 
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License — Revocation  bt  Sale  of  Premises. — A  simple  parol  license  may 
4be  revoked  at  any  time  by  the  licensor,  and  is  revoked  by  a  sale  of  the  real 
property  involved:  Meical/v.  Hart,  3  Wyo.  513;  31  Am.  St.  Rep.  122,  and 
jiote;  extended  note  to  Lawrence  v.  Springer,  31  Am.  St.  Rep.  714. 

License — Title  Does  Not  Pass  bt  Occupation  of  Land  Under. — License 
is  authority  to  do  some  act  or  series  of  acts  on  anotlier's  laud  without  pass* 
ing  any  estate  therein:  CluCe  v.  Carr,  20  Wis.  531;  91  Am.  Dec.  442;  Mum- 
ford  V.  Whitney,  15  Wend.  380;  30  Am.  Dec.  60,  and  note;  Riddlev.  Brown^ 
20  Ala.  412;  56  Am.  Dec.  202;  Wynn  v.  Garland,  19  Ark.  23;  68  Am.  Dec. 
190;  S/iodea  v.  Otis,  33  Ala.  578;  73  Am.  Dec.  439. 

Eminent  Domain — Damages  Upon  Entire  Tract. — When  part  of  several 
■contiguous  town  lots  used  and  treated  by  the  owner  as  one  tract  is  appro- 
priated by  a  railroad  company  for  a  right  of  way,  he  is  not  limited  in  his  re- 
covery to  the  land  described  in  the  petition  of  the  company,  but  may  show 
the  direct  effect  upon  all  of  his  land  flowing  from  such  appropriation:  AtchU 
son  etc.  R.  R.  Co.  v.  Boerner,  34  Neb.  240;  33  Am.  St.  Rep.  637,  and  note  with 
the  cases  collected. 

Limitations  op  Actions — Effect  of  Lapse  of  Time. — One  who  com- 
mences an  action  within  the  time  allowed  by  the  statute  of  limitations  can- 
not be  denied  relief  on  the  ground  of  laches:  Cartright  v,  McGoion,  121  111. 
388;  2  Am.  St.  Rep,  105;  Lang  Syne  etc.  Min.  Co.  v.  Rosa,  20  Nev.  127;  19 
Am.  St.  Rep.  337. 
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Landlord  and  Tenant — Tenant  Not  Liable  for  Rent  After  Sur- 
render OF  Premises,  When. — A  tenant,  who  exercises  an  option  which 
his  lease  gives  him  to  continue  his  tenancy  after  the  expiration  of  the 
term,  cannot  terminate  his  tenancy,  at  his  mere  election,  before  the  end 
of  the  year,  but  is  not  liable  for  rent  accruing  after  a  surrender  of  the 
premises  which  is  accepted  by  the  landlord. 

Landlord  and  Tenant— Remaining  in  Possession  Afi'er  Constructive 
Eviction,  Effect  of. — A  tenant  is  not  obliged,  upon  the  occurrence  of 
the  first  neglect  of  duty  on  the  part  of  tlie  landlord  which  would  justify 
a  surrender  of  the  premises,  to  elect  immediately  between  an  abandon- 
ment and  a  retention  of  the  possession.  Whether  his  omission  to  avail 
himself  of  his  right  to  surrender  was  unreasonable  under  the  circum- 
stances is  a  question  for  the  jury. 

1.ANDL0RD  AND  Tenant — Action  for  Rent— Defenses  Not  Inconsistent- 
In  an  action  for  rent,  an  answer  alleging  that  the  landlord  accepted  the 
tenant's  surrender  of  the  premises  and  resumed  possession,  and  also 
that  the  tenant  abandoned  the  premises  because  of  their  untenantable 
condition,  is  not  open  to  the  objection  that  it  embodies  inconsistent 
defenses. 

Action  for  rent.  The  defenses  relied  upon  in  the  answer 
referred  to  in  the  opinion  of  the  court  were:  1.  That  the  de- 
fendant was  holding  the  premises  under  a  month  to  month 
tenancy,  and  had  given  due  notice  of  his  intention  to  quit; 
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2.  That  he  had  surrendered  the  premises  to  the  plaintiff,  wha 
had  accepted  the  surrender;  3.  That  the  plaintiff  was  guilty 
of  certain  omissions  which  amounted  to  a  constructive  evic- 
tion of  the  defendant.  The  trial  judge  charged  the  jury  that 
the  tenancy  was  from  year  to  year,  and  submitted  to  them 
the  questions  whether  there  had  been  a  surrender  of  the  prem- 
ises  and  an  acceptance  thereof,  and,  if  not,  whether  an 
abandonment  was  justifiable  under  the  circumstances.  Tho 
defendant  had  judgment. 

R.  B.  Forrest^  for  the  appellant. 
Hart  and  Brewer^  for  the  respondent. 

**  Dickinson,  J.  The  plaintiff  leased  to  the  defendant  cer- 
tain rooms  in  the  eighth  story  of  a  building  or  block  for  the 
term  of  one  year  **  from  May  1,  1889,  the  lessee  having  th& 
option  to  continue  the  tenancy  for  two  years  longer,  by  giving 
notice  before  the  expiration  of  the  first  year.  No  such  notice 
was  given,  but  the  defendant  remained  in  actual  occupancy 
until  about  the  middle  of  January,  1891,  as  is  admitted,  and 
remained  legally  in  possession,  paying  rent,  until  February 
28,  1891.  The  rent  was  payable  monthly.  This  action  is  for 
the  recovery  of  rent  for  the  months  of  March  and  April,  1891^ 
the  last  two  months  of  the  second  year  of  the  tenancy. 

The  plaintiff  was  not  entitled  to  judgment  on  the  pleadings. 
It  may  be  conceded  that  the  answer,  in  effect,  admitted  that 
the  continued  tenancy  after  the  first  year  became  a  tenancy 
from  year  to  year,  so  that  the  defendant  could  not  terminate 
it,  at  his  mere  election,  before  the  end  of  the  year.  But  it 
was  well  averred,  and  constituted  a  defense,  that  he  sur- 
rendered the  possession  to  the  plaintiff  on  the  28th  of  Feb- 
ruary, 1891,  and  that  the  latter  accepted  the  same. 

The  defendant  further  alleged  in  defense  an  agreement  la 
the  lease  on  the  part  of  the  lessor,  that  the  lessor  should  pro- 
vide adequate  steam  heat  for  the  warming  of  the  premises, 
and  that  the  only  practical  and  reasonably  convenient  mean& 
of  access  to  these  rooms  was  by  means  of  elevators  in  tho 
building,  controlled  and  operated  by  the  lessor;  that  such 
steam  heat  and  elevator  service  were  essential  to  the  comfort- 
able occupancy  or  enjoyment  of  such  rooms,  but  that  "  for  & 
long  time  prior  to  the  twenty-eighth  day  of  February,  1891,'^ 
the  plaintiff  failed  to  adequately  warm  the  preniises,  aa 
agreed,  and  failed  to  so  operate  the  elevators  as  to  afford  rea- 
sonably convenient  facilities  of  access  to  the  same;  that  "for 
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many  months  prior  to  said  twenty-eighth  day  of  February,'*" 
the  plaintiff  so  negligently  and  carelessly  maintained  and 
operated  the  elevators,  and  so  failed  to  supply  heat,  that  it» 
acts  and  negligence  "  amount  to  a  constructive  eviction  of 
this  defendant  from  said  premises,  and  for  the  reasons  afore- 
said it  became  and  was  necessary  for  this  defendant,  in  order 
to  preserve  his  business  interests,  to  abandon  the  same." 

We  do  not  understand  from  the  brief  of  the  appellant  (al- 
though some  of  the  assignments  of  error  are  of  wider  scope)^ 
that  it  calls  in  question  the  sufficiency  of  the  defense  last  re- 
ferred to,  except  on  the  ground  that  the  right  to  make  such  a. 
defense  was  waived  by  reason  *®  of  the  fact  that  the  defendant 
remained  in  possession,  recognizing  the  continuance  of  the  ten- 
ancy long  after  the  default  on  the  part  of  the  plaintiff  in  the- 
two  particulars  referred  to;  and  perhaps  (for  this  is  not  very 
clearly  presented  in  the  brief)  that  thi?  's  inconsistent  with 
the  defense  that  the  rented  premises  «vere  surrendered  to  and 
accepted  by  the  plaintiff,  and  hence  that  the  defendant  should 
have  been  compelled  to  make  an  election  as  between  those 
defenses.  The  appellant  treats  this  defense  as  falling  under 
the  provision  of  Laws,  1883,  chapter  100,  and  relies  upon  the 
deci!^ion8  in  Roach  v.  Peterson,  47  Minn.  291,  462,  in  suppc  t 
of  his  contention.  That  act  relates  to  cases  where  leased 
premises  have  been  "  destroyed  "  or  "so  injured  by  the  ele- 
ments, or  any  other  cause,  as  to  be  untenantable."  It  can 
hardly  have  any  application  in  this  case,  in  which  no  destruc- 
tion or  injury  to  the  premises  is  alleged.  In  the  case  above 
cited  there  had  been  a  partial  destruction  of  the  premises  by 
fire,  and  it  was  held  that  under  the  statute  cited,  the  tenant^ 
if  he  would  avail  himself  of  the  exemption  from  liability  for 
rent  which  is  allowed  by  that  law,  must  exercise  his  election 
to  do  so,  and  surrender  possession  with  reasonable  promptness^ 
which  was  considered,  not  to  have  been  done  under  the  cir- 
cumstances of  that  case.  This  case  is  different.  While  the 
statute  above  cited  is  not  applicable,  we  assume,  because  ia 
its  brief  the  appellant  does  not  contend  to  the  contrary,  that 
independent  of  the  statute  the  facts  referred  to  constituted  a 
sufficient  justification  for  the  abandonment  of  the  premises^ 
and  a  defense  which  might  be  termed  "a  constructive  evic- 
tion." Similar  defenses  have  been  sustained:  See  Lawrevr» 
v.  Burrell,  17  Abb.  N.  C.  312;  Tallman  v.  Murphy,  120  N.  Y. 
345.  But  we  do  not  pass  upon  that.  Upon  the  point  as  to 
whether  the  defendant  waived  his  right  of  election  by  delay> 
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it  is  to  be  observed  that  the  grievance  was  not  that  the  prop- 
erty had  been  injured,  or  destroyed,  or  rendered  untenantable 
by  reason  of  its  own  condition,  as  was  the  case  with  the 
burned  building,  but  especially  as  respects  the  elevator  serv- 
ice, and  as  the  jury  might  consider,  as  respects  the  heating 
also,  it  was  a  mere  neglect  of  duty  on  the  part  of  the  landlord 
which  might  be  corrected  at  any  time.  It  was  not  necessa- 
rily and  always  the  same,  but  must  have  depended  daily  upon 
*'  the  daily  conduct  of  the  landlord  or  his  servants.  The 
■extent  of  the  inconvenience  which  would  be  suffered  could 
not  be  anticipated  with  certainty,  for  the  extent  of  the  neglect 
from  day  to  day  in  the  future  could  not  be  known.  Hence  it 
could  not  be  said  that  the  defendant  was  bound,  on  the  occur- 
rence of  the  first  neglect,  to  at  once  make  his  election  whether 
he  would  surrender  the  premises.  It  would  be  a  question  for 
the  jury  whether  his  neglect  to  avail  himself  of  the  right  to 
do  so  had  been  unreasonable  under  the  circumstances. 

The  two  defenses  were  not  inconsistent.  It  was  quite  pos- 
€ible  for  the  defendant  to  have  abandoned  or  surrendered  the 
premises  because  of  their  untenantable  condition,  and  for  the 
landlord  to  have  accepted  the  surrender,  and  to  have  resumed 
possession.  Probably  the  idea  that  there  was  any  inconsist- 
ency in  the  defenses  arose  from  the  applicability  and  use  of 
the  legal  term  constructive  eviction,  in  connection  with  the 
neglect  referred  to. 

There  was  no  exception  to  the  refusal  of  the  court  to  in- 
struct the  jury  as  requested  at  the  end  of  the  case:   Folio  388. 

Matters  referred  to  in  the  assignments  of  error,  but  not  al- 
luded to  in  the  brief,  are  not  considered. 

Judgment  affirmed.  

What  Justifies  the  Tenant  in  Abandoning  liOased  Premises. 

1.  The  Fundamental  Principles  by  Which  tlie  Rigltt^  of  a  Tenant  to  Abandon 
Demised  Premises,  without  the  consent  of  his  landlord,  are  governed  are  in 
no  respect  dififerent  from  those  which  are  applicable  to  the  rescission  of  other 
<;ontracts.  As  was  observed  by  Chief  Justice  Tindal,  in  Izon  v.  Gorton,  6 
Biiig.  N.  C.  501,  "  the  cases  in  which  the  tenant  has  been  allowed  to  with- 
draw himself  from  the  tenancy,  and  to  refuse  payment  of  rent,  will  be  found 
to  be  cai<es  where  there  has  been  either  error  or  fraudulent  misdescription  of 
the  premises  which  were  the  subject  of  the  letting,  or  where  the  premiaes 
have  been  found  to  be  uninhabitable  by  the  wrongful  act  or  default  of  the 
landlord  himself."  That  the  cases  alluded  to  in  the  latter  part  of  this  cita- 
tion come  under  the  head  of  failure  of  consideration  is  sufficiently  obvious, 
and  it  is  so  laid  down  in  Dyett  v.  Pendleton,  8  Cow.  727,  wher6  the  landlord 
wa!>  held  by  having  created  and  maintained  an  intolerable  nuisance,  to  have 
given  the  tenant  a  ri>^ht  to  throw  up  the  contract.     Senator  Spencer,  after 
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examining  some  of  the  authorities,  said:  "The  review  of  the  cases  now  mad© 
shows  that  the  principle  on  which  a  tenant  is  required  to  pay  rent  is  the 
beneficial  enjoyment  of  the  premises,  unmolested  in  any  way  by  the  land- 
lord. It  is  a  universal  principle  in  all  cases  of  contract,  that  a  party  who 
deprives  another  of  the  consideration  oa  which  his  obligation  was  founded 
can  never  recover  damages  for  its  nonfulfillment.  The  total  failure  of  the 
consideration,  especially  when  produced  by  the  act  of  the  plaintiflF,  is  a  valid 
defense  to  an  action,  except  in  certain  cases,  where  a  seal  is  technically  held 
to  conclude  the  party.  This  is  the  great  and  fundamental  principle  which 
led  the  courts  to  deny  the  lessor's  right  to  recover  rent  where  he  had  de> 
prived  the  tenant  of  the  consideration  of  his  covenaiW;  by  turning  him  out 
of  the  possession  of  the  demised  premises.  It  must  be  wholly  immaterial 
by  what  acts  that  failure  of  consideration  has  been  produced;  the  only 
inquiry  being,  has  it  failed  by  the  conduct  of  the  lessor?"  So  also  in  the 
recent  case  of  Wilaon  v.  Finch  Hatton,  L.  R.  2  Ex.  D.  336,  Kelly,  C.  B.,  and 
Pollock,  B.,  put  the  right  of  the  lessee  of  a  furnished  house  to  repudiate  the 
contract,  if  the  premises  are  unfit  for  occupation,  upon  the  broad  ground 
that,  in  such  a  case,  he  "does  not  get  what  he  contracted  for."  The  subject 
of  the  abandonment  of  demised  premises  might  be  treated  on  the  lines  sug- 
gested by  the  authorities  just  cited;  but  a  more  convenient  grouping  of  the 
cases  will,  we  think,  be  obtained  by  considering  the  rights  of  the  tenant,  as 
they  are  affected:  1.  By  conditions  existing  up  to  and  at  the  time  the 
premises  are  hired;  and  2.  By  circumstances  arising  after  the  execution  of 
the  contract.  Speaking  broadly,  it  is  obvious  that  the  first  of  these  divi. 
sions  is  coextensive  with  one  which  would  comprehend  cases  of  fraud  and 
mistake  only,  and  that  the  second  is  virtually  identical  with  one  which 
would  cover  the  ground  of  failure  of  consideration. 

£.  No  Implied  Warranty  That  Leased  Premises  Are  Suitable, — A  principle 
which  we  find  constantly  reiterated  by  the  courts,  where  a  lessee  is  seeking 
to  be  discharged  from  his  obligations  on  account  of  some  defect  existing  in 
the  demised  premises  at  the  time  he  hired  them,  and  which,  in  most  in- 
stances, absolutely  precludes  him  from  obtaining  relief  on  the  ground  of 
mistake,  is  that  the  lessee  of  real  property  run#  the  risk  of  its  condition, 
unless  he  has  an  express  agreement  from  the  landlord  in  relation  to  the  sub- 
ject. In  other  words,  a  rule  in  the  nature  of  caveat  emptor  applies  with  as 
much  rigor  to  contracts  of  this  description  as  to  sales  of  chattels.  As  was 
remarked  by  Baron  Parke  in  Sutton  v.  Temple,  12  Meea.  &  W.  52,  the  only 
condition  annexed  by  the  law  to  the  word  "demise"  is  that  the  party  demis- 
ing has  a  good  title  to  the  premises,  and  that  the  lessee  shall  not  be  evicted 
during  the  term.  To  the  same  efl'ect  see  the  following  cases:  Hart  v.  Wind- 
sor, 12  Mees.  &  W.  68;  Button  v.  Genisli,  9  (Jush.  89;  55  Am.  Dec.  45;  Foster 
V.  Peyser,  9  Cush.  242;  57  Am.  Dec  43;  Willes  v.  Castles,  3  Gray,  323;  Scott 
V.  Simons,  54  N.  H.  426;  Clevea  v.  WiUoughhy,  7  Hill,  83;  Royce  v.  Gugijen- 
heim,  106  Mass.  202;  8  Am.  Rep.  322;  Elliott  v.  Aiken,  45  N.  H.  36;  Frank- 
lin V.  Brown,  118  N.  Y.  110;  16  Am.  St.  Rep.  744;  Edwards  v.  New  York 
etc  R.  R.  Co.,  98  N.  Y.  245;  50  Am.  Rep.  659;  Carson  v.  Oodley,  26  Pa.  St. 
117;  67  Am.  Dec.  404;  Arden  v.  Pullen,  10  Mees.  &  W.  321;  Wilson  v.  Finch 
Hatton,  L.  R.  2  Ex.  D.  336;  Duly  v.  Wise,  132  N.  Y.  306;  Davidson  v.  Fischer, 
11  Col.  583;  7  Am.  St.  Rep.  267;  Mullen  v.  Rainear,  45  N.  .T.  L.  520;  Doupe 
V.  Oenin,  45  N.  Y.  119;  6  Am.  Rep.  47;  Bowe  v.  Hunking,  135  Mass.  380; 
46  Am.  Rep.  471;  Libbey  v.  Tolford,  48  Me.  316;  77  Am.  Dec.  229;  Jaffe  v. 
Harteau,  56  N.  Y.  398;  15  Am.  Rep.  438;  Fisher  v.  LvjlUhall,  4  Mackey.  82; 
64  Am.  Rep.  258;  Doyle  T.  Union  Pac  R.  R.  Co.,  147  U.  S.  413;  HazkU  v. 
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J^owell,  30  Pa.  St  298;  ITarlan  v.  Leht(j7i  Coal  and  Iron  Co.,  35  Pa.  St.  292; 
Edvoarda  v.  McLean,  122  N.  Y.  302;  Huber  v.  Baum,  152  Pa.  St.  626.  The 
■only  decisions  on  the  other  side  are  the  early  English  tusi  pritis  cases:  Ed- 
wards  v.  Hetlierington,  7  Dowl.  &  R.  117;  Collins  v.  Banow,  1  Moody  &  R. 
112;  Salisbury  v.  Marshal,  4  Car.  &  P.  Go,  and  the  reasoning  of  some  of  the 
judges  in  Smith  v.  Marrable,  11  Mees.  &;  VY.  5.  But  the  latter  case  was  de« 
clared  in  Hart  v.  Windsor,  12  Mees.  &  W.  6S,  not  to  be  sustainable  on  this 
ground,  and  was,  together  with  the  three  preceding  ones,  overruled  to  this 
extent.  As  will  be  seen  below  (seo.  4),  the  decision  is  still  regarded  as  cor- 
rect in  England,  under  tlie  particular  state  of  facts  presented,  but  the  more 
igeneral  doctrine  which  it  countenances  is  now  universally  rejected. 

S.  Duty  of  Intending  Lessee  to  Inspect  Premises. — From  the  principle  Mtab- 
lished  by  the  authorities  above  cited,  it  necessarily  follows  that  the  tenant 
cannot  abandon  the  premises  because  of  the  existence  of  defects  which  were 
discoverable  by  a  reasonably  careful  examination.  Thus,  in  the  leading  case 
of  Hart  V.  Windsor,  12  Mees.  &  W.  68,  the  defendant  hired  a  house  for  three 
j'ears  at  a  quarterly  rent,  and,  on  the  day  after  he  took  possession,  quitted 
the  premises,  which  were  found  to  be,  in  the  words  of  his  plea,  "overrun 
'With  noxious,  stinking,  and  nasty  insects,  called  bugs."  This  claim,  to  b« 
exonerated  from  his  contract  on  this  ground,  was  unanimously  rejected  by 
the  court.  This  ruling  was  followed  in  Foster  v.  Peyser,  9  Cush.  242,  57  Am. 
Dec.  4.3,  in  a  case  where  the  condition  of  the  drains  made  the  house  so  un- 
healthy that  the  lessee  abandoned  it.  These  facts  were  held  not  to  discharge 
him  from  the  payment  of  the  rent  afterwards  accruing.  The  same  circum- 
«taBces  were  held  to  be  no  ground  for  throwing  up  the  contract  in  Westlake 
Tr.  De  Oraw,  25  Wend.  6G9.  Nor  is  it  any  defense  to  an  action  for  rent  that 
the  demised  premises  had  previously  been  occupied  as  a  brothel,  which  fact 
•was  not  disclosed  to  the  tenant,  and  that  he  was,  in  consequence  of  this  prior 
use  of  the  house,  insulted  and  aunoyed  by  lewd  persons  calling  at  all  hours 
of  the  night,  so  that  he  was  obliged  to  remove:  Weeks  v.  Brawerman,  1  Daly, 
100.  It  is,  perhaps,  questionable  whether  the  concealment  of  such  a  very 
material  fact,  relating  not  to  the  condition  of  the  premises  at  the  time  the 
lease  is  executed,  but  to  "its  past  history,  ought  not  to  be  referred  to  the 
bead  of  fraud.  Not  only  is  the  existence  of  a  drawback  of  this  sort  not 
fairly  open  to  inspection,  but  there  is,  generally  speaking,  at  least,  nothing 
to  put  a  tenant  on  inquiry  in  regard  to  it.  This  case  seems  to  come  under 
the  head  of  the  concealment  of  a  latent  defect,  respecting  which  the  parties 
have  not  equal  means  of  knowledge.  Such  a  concealment,  in  a  sale  of  chat- 
tels, at  all  events,  is  evidence,  thongh  not  conclusive,  of  fraud:  Hadley  r, 
■Clinton  County  Importing  Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454;  and  there 
«re  not  wanting  authorities  where  a  similar  qualification  of  the  general  rule 
seems  to  be  recognized  in  regard  to  dealings  between  landlord  and  tenant. 
Tlius  in  Leonard  v.  Armstrong,  73  Mich.  577,  the  tenant  made  a  careful  in- 
spection of  the  premises,  and  found  them  apparently  in  good  order.  After 
lie  went  into  possession  the  plumbing  proved  to  be  so  bad  as  to  allow  the 
«scape  of  sewer  gas  in  lar^e  quantities,  and  the  walls  cracked  to  such  an  ex- 
tent that  it  was  impossible,  in  cold  weather,  to  keep  up  a  comfortable  tem- 
perature in  tlie  rooms.  Under  these  circumstances  he  was  held  justified  in 
abandoning  the  house.  Compare,  also,  Aljer  v.  Kennedy,  49  Vt.  109,  24 
Am.  Rep.  117,  where  a  honse  was  let  with  a  damp,  unhealthy  cellar,  which 
was  entirely  concealed  by  the  basement  floor,  and  which  was  not  known  to 
form  a  part  of  the  premises,  not  being  mentioned  in  the  lease,  and  not  being 
^liscovered  during  the  tenant's  examination  of  the  house.     The  tenant,  upon 
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finding  the  real  state  of  the  case,  called  upon  the  landlord  to  drain  the  cellar 
properly,  and  when  he  neglected  for  an  unreasonable  time  to  comply  with 
this  demand  abandoned  the  house.  He  was  held  to  be  discharged  from  the 
j)ayment  of  the  rent  thereafter  accruing. 

4.  Exception  in  the  Case  qf  Furnished  Houses  Hired  for  a  Short  Period. — la 
Smith  V.  Marrable,  11  Mees.  &  W.  5,  the  fact  that  a  furnished  house  leased 
for  a  few  weeks  at  a  watering-place  was  infested  with  bugs  was  held  to  be  a 
sufficient  reason  for  quitting  it  without  notice,  and  to  debar  the  landlord  from 
recovering  rent  thereafter  succruing.  Parke,  B.,  in  his  opinion  used  soma 
expressions  which,  if  they  had  been  accepted  as  a  correct  exposition  of  the 
law,  would  have  swept  away  the  whole  doctrine  of  the  absence  of  an  implied 
covenant  of  fitness  in  premises  of  all  descriptions.  This  threatened  inroad 
upon  principles  supposed  to  be  established  (irmly  in  English  jurisprudence 
was  checked  by  two  decisions  rendered  by  the  same  court  in  the  same  year: 
Sutton  V.  Temple,  12  Mees.  &  W.  52;  Hart  v.  Windsor,  12  Mees.  &  W.  68. 
In  the  latter  case,  particularly,  Baron  Parke  took  special  pains  to  limit  the 
effect  of  the  ruling  in  Smith  v.  Marrable,  and  declared  it  could  not  be  sup- 
ported on  the  ground  on  which  he  rested  his  own  judgment,  but  was  to  be 
justified  solely  by  the  reason  assigned  by  Lord  Abinger,  viz.,  that  "it  was 
the  case  of  a  demise  of  a  ready  furnished  house  for  a  temporary  residence  at 
a  watering-place."  To  tliis  ezteiit  Smith  v.  Marrable  is  still  law  in  England: 
Wilson  V.  Finch  Hatton,  L.  R.,  2  Ex.  D.  336.  There  the  defendant  hired  a 
furnished  house  for  the  fashionable  season  in  London,  and  having  discovered, 
after  moving  in  a  part  of  her  establishment,  that  the  sanitary  condition  of 
the  premises  was  defective,  notified  the  landlord  that  she  would  not  occupy 
them.  The  plaintiff  effected  some  repairs,  and  in  about  two  weeks  tendered 
the  house  in  a  wholesome  state  to  the  defendant,  who  still  declined  to  take 
possession  or  to  pay  rent.  Under  these  circumstances  it  was  held  that  the 
Itissor  could  not  recover  any  rent.  Both  Kelly,  C.  B.,  and  Pollock,  B.,  put 
their  decisions  upon  the  ground  that  the  lessor  is  well  aware  that  the  lessee 
in  such  cases  expects  to  get  the  premises  in  a  fit  condition  for  occupation  on 
the  very  day  that  the  term  begins,  and  that  if  they  are  not  made  tenantabl© 
till  some  later  day  he  is  offered  "something  substantially  different  from 
tliat  which  was  contracted  to  be  given."  These  two  cases  liave  been  much 
criticized.  Smith  v.  Marrable,  11  Mees.  &  W.  5,  received  a  very  qualified 
approval  from  Chief  Justice  Sliaw  in  Dutlon  v.  Gerrish,  9  Cush.  89;  55  Am. 
Dec.  45.  In  New  York,  altiiough  the  point  has  not  been  directly  decided, 
it  would  seem  from  the  remarks  of  the  court  in  Franklin  v.  Brown,  118  N.  Y. 
110,  16  Am.  St.  Rep.  744,  that  the  English  doctrine  has  not  taken  root,  and 
in  New  Jersey  it  has  been  explicitly  repudiated:  Murray  v.  AVxrtson,  50 
N.  J.  L.  167;  7  Am.  St.  Rep.  787.  There,  after  giving  a  summary  of  the 
English  authorities,  Mr.  Justice  Depue  pronounced  the  opinion  of  the  court 
to  be  that  "the  principles  of  the  common  law  which  do  not  warrant  the  im- 
plication of  a  contract  for  the  fitness  of  the  land  or  tenement  demised  irom 
the  act  of  letting"  were  applicable  to  the  letting  of  a  furnished  house  as  well 
as  to  that  of  other  kinds  of  real  property.  In  Robertson  v.  Amazon  Tug  Co., 
L.  R.,  7  Q.  B  D.  59S,  604;  also.  Lord  Justice  Bratnwell,  wiiile  not  denying 
the  correctness  of  the  ruling  in  WiUon  v.  Finch  Hatton,  L.  R.,  2  Ex.  D.  3;56, 
pointed  out  with  regard  to  the  principle  relied  upon  by  Chief  Baron  Kelly, 
that  even  if  both  parties  had  "  contemplated  "  what  was  ini))uted  to  them, 
it  did  not  follow  that  they  so  "agreed."  This  seems  to  be  a  fatal  ol)ject:oo 
to  resting  the  decision  on  a  proposition  of  so  wide  a  sweep  as  tiiat  laid  down 
by  the  learned  chief  barou  and  his  associates.     As  was  pertinently  remarked 
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in  Murray  v.  Alherteon,  50  N  J.  L.  167;  7  Am.  St.  Rep.  787,  such  reasoning' 
as  this  would  raise  an  implied  contract  of  the  same  character  in  every  letting 
where  the  parties  acted  in  good  faith.  But  it  is  submitted  that  a  sufficient 
foundation  for  the  English  doctrine  may  be  obtained  by  adverting  to  th* 
theory  on  which  the  rule  of  caveat  emptor  is  applied  to  a  contract  of  this  des* 
cription,  viz.,  that  the  lessee  is  presumed  to  have  a  full  opportunity  of  pro* 
tecting  his  own  interests  by  examining  the  subject  matter  of  the  contract, 
and  if  he  fails  to  exercise  due  diligence  in  that  respect,  he  has  no  standing 
in  a  court  of  law  to  procure  relief  from  any  disagreeable  consequences  that 
may  follow.  In  some  instances  the  hirer  of  a  furnished  house  has  an  oppor- 
tunity of  making  such  an  examination,  and  Lord  Abinger  more  than  inti- 
mates that  the  rights  of  the  parties  ought  then  to  stand  on  the  same  footing 
as  if  the  house  were  unfurnished:  Sutton  v.  Temple,  12  Mees.  &  W.  52.  But, 
generally  speaking,  there  is  no  such  opportunity.  As  was  well  observed  by 
Mr.  Justice  Knowlton  in  Ingalls  v.  Hohba,  156  Mass.  348,  32  Am.  St.  Rep. 
460,  where  the  English  rule  was  adopted,  "it  is  very  difiBcult  and  often  im- 
possible for  one  to  determine  on  inspection  whether  the  house  and  its  ap- 
pointments are  fit  for  the  use  for  which  they  are  immediately  wanted,  and 
the  doctrine  caveat  emptor^  which  is  ordinarily  applicable  to  a  lessee  of  real 
estate,  would  often  work  injustice  if  applied  to  cases  of  this  kind.  It  would 
be  unreasonable  to  hold,  under  such  circumstances,  that  the  landlord  does 
not  impliedly  agree  that  what  he  is  letting  is  a  house  suitable  for  occupation 
in  its  condition  at  the  time."  This  simple  application  of  the  maxim,  Ce8' 
sanie  ratione  legia,  cessat  ipse  lex,  appears  to  furnish  a  perfectly  satisfactory 
answer  to  the  objections  which  have  been  leveled  against  the  English  doc- 
trine. If  further  support  for  that  doctrine  be  required,  it  may  be  found  in 
the  analogous  exception  to  the  rule  of  caveat  emptor  which  the  law  raises  in 
regard  to  the  sale  of  household  provisions  for  immediate  use  a  contract  which, 
mutatis  mutandis,  is  very  similar  to  that  which  we  are  discussing. 

It  may  be  mentioned  here,  though  the  circumstances  belong  more  properly 
to  a  subsequent  portion  of  this  note,  that  the  implied  warranty  that  a  fur- 
nished house  shall  be  fit  for  human  habitation  only  covers  the  condition  of 
the  premises  at  the  commencement  of  the  tenancy,  and  that  the  tenant  can- 
not quit  because  during  the  term  the  plastering  of  the  ceiling  falls  or  becomea 
nnsouud  and  liable  to  fall:  MacLean  v.  Cui-rie,  1  Cababe  &  K  361  (per 
Stephen,  J.). 

5.  Fraud  on  tlie  Part  of  the  Lessor. — In  some  cases  an  attempt  has  been 
made  to  evade  the  application  of  the  rigid  rule,  that  a  warranty  of  fitness 
is  not  implied  in  a  lease,  by  the  argument  that  to  let  the  premises  in  a  bad 
condition  is  in  itself  a  deceit  which  entitles  the  tenant  to  relief.  This  was 
one  of  the  defenses  put  forward  in  Hart  v.  Wiiidsoi;  12  Mees.  &  W.  68,  but 
it  does  not  seem  to  have  been  insisted  upon,  and  was  not  discussed  by  the 
court.  The  point  was,  however,  taken  directly  in  Keates  v.  Earl  of  Cadogati, 
10  Com.  B.  591,  where  it  was  held  that  to  enable  a  tenant  who  has  gone  into 
possession  of  ruinous  and  unsafe  premises  to  recover  damages  against  his 
landlord  in  an  action  for  deceit  there  must  be  an  express  warranty  or  active 
deceit  on  the  part  of  such  landlord,  and  that  a  mere  omission  to  inform  the 
proposed  tenant  of  the  condition  of  the  demised  premises  is  not  enough. 
Compare,  also,  Dutton  v.  Oerrish,  9  Cush.  89;  55  Am.  Dec.  45.  The  principle 
of  these  decisions  was  recognized  as  being  applicable  to  the  abandninncnt  of 
the  premises  by  the  tenant  in  the  recent  case  of  Daly  v.  Wise,  132  N.  Y.  306, 
where  the  rule  was  stated  in  the  following  expanded  form:  Where  the  lessor 
knowing  at  the  time  of  the  execution  of  the  lease  of  the  existence  of  secret 
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defects  or  conditions  rendering  the  building  nnfit  for  a  residence,  frando* 
lently  represents  to  the  lessee  that  they  do  not  exist,  or  fraudulently  con- 
ceals their  existence,  if  the  lessee  abandons  the  house,  because  thereof,  ha 
will  not  be  liable  for  rent  subsequently  accruiug.  In  that  case  a  tenant, 
occupying  under  a  lease  which  contained  ro  covenant  on  the  part  of  the 
lessor  that  the  premises  were  or  would  be  put  in  good  condition,  or  would 
be  kept  so,  abandoned  the  premises  because  of  their  unsanitary  condition. 
In  an  action  to  recover  rent  thereafter  accruing,  the  defendant  testified  that 
the  plaintiffs'  agent  represented  that  the  plumbing  was  all  in  good  condi- 
tion; that  it  had  been  fixed  as  they  thought  it  ought  to  be;  but  it  was  not 
shown  that  the  plaintiff  or  bis  agent  knew  this  statement  to  be  false,  or  that 
it  was  made  without  actual  or  supposed  knowledge,  or  that  it  was  made  ia 
bad  faith,  or  that  the  plumbing  had  not  been  fixed  as  stated.  These  circum- 
stances  were  held  not  to  establish  a  fraudulent  concealment  on  the  lessor's 
part  With  this  case  may  be  contrasted  Maywood  v.  Logan,  78  Mich.  135; 
18  Am.  St.  Rep.  431,  where  the  water  in  a  well  on  the  demised  premises, 
abont  the  quality  of  which  the  tenant  had  made  special  inquiries,  was  so 
polluted  by  decaying  animal  substances  as  to  render  its  use  unhealthful,  and 
this  fact  was  known  to  the  landlord,  and  fraudulently  concealed  from  the 
tenant.  Upon  this  showing  it  was  held  that  the  tenant  would  have  been 
justified  in  abandoning  the  premises,  and,  having  elected  to  remain,  he  was 
allowed  to  recoup  against  the  rent  the  damages  caused  by  the  unsanitary 
condition  of  the  well.  It  should  be  noticed  that  a  tenant  who  abandons 
nnder  such  circumstances  cannot  sue  for  a  breach  of  the  contract  and  estab« 
lish  bis  case  by  evidence  that  the  lessor  represented  to  him,  when  he  leased 
the  house,  that  it  was  in  good  sanitary  condition.  Such  evidence  is  incom<. 
petent,  as  tending  to  vary  and  enlarge  the  written  contract:  Stevens  v.  Pierce, 
151  Mass.  207.     . 

6.  Effect  of  Express  Stipulations. — If  the  landlord  limits  the  use  of  th« 
building  to  a  certain  purpose  specified  in  the  lease,  this  is  construed  as  a 
warranty  that  it  shall  be  made  suitable  for  that  purpose,  and  if  it  is  not 
made  so,  the  lessee  may  quit:  Young  v.  Collett,  63  Mich.  331,  where  a  room 
was  let  for  use  as  an  Odd  Fellows'  lodge.  It  was  held  that  the  lessor  must  be 
charged  with  the  knowledge  that  a  room  is  not  adapted  for  the  secret  work 
of  such  societies  unless  the  floor  is  "  deadened  "  in  a  special  manner.  So,  too, 
if  there  is  a  distinct  understanding  that  the  demised  huuse  is  in  good  condi- 
tion, a  tenant  will  be  justified  in  abandoning  it  on  account  of  defects  in  the 
sewage,  which  he  did  not  discover  at  first,  and  afterwards  endeavored 
without  success  to  remedy:  Tyler  v.  Disbrow,  40  Mich.  415.  But  to  what 
extent  the  tenant  is  relieved,  by  the  fact  that  his  rights  are  defined  by  a  spe- 
cial agreement,  of  the  duty  of  making  a  reasonably  careful  inspection  of 
what  he  is  getting,  will  obviously  depend  on  the  tenor  of  such  agreement. 
Thus  in  Edwards  v.  McLean,  122  N.  Y.  302,  it  was  stipulated  that  the  house 
was  to  be  furnished,  "as  it  now  is,  but  more  particularly  aus  described  in  a 
certain  inventory,  which  is  to  accompany  and  form  part  of  this  lease."  The 
lessee  saw  the  house  and  furniture,  but  did  not  ask  for  the  inventory.  The 
previous  tenant,  upon  quitting,  took  away  articles  of  furniture  belonging  to 
himself.  This  was  denied  to  be  a  ground  for  avoiding  the  lease.  Whetiier 
the  tenant  is  justified  in  abandoning,  at  the  particular  time  he  did,  premises 
which  the  lessor  has  failed  to  put  in  good  condition,  according  to  his  agree* 
ment,  is  a  question  for  the  jury:   Young  v.  Burhans,  80  Wis.  438. 

7.  Failure  of  the  Lessor  to  Put  Lessee  in  Possession  of  Demised  Premises.  — The 
consideration  of  a  lease  may  fail  through  the  inability  or  refusal  of  the  lessor 
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to  place  tlie  lessee  in  possession  of  the  demised  premises,  and  this  is  recog* 
nized  as  a  ground  for  permitting  the  tenant  to  abandon:  Camarillo  v.  /en- 
Ion,  49  Cal.  207;  Skagga  v.  Emerson,  50  Cal.  6;  Dengler  v.  Alichelssen,  76  Cal. 
125.  Similarly,  where  the  entry  of  the  tenant  is  under  an  agreement  by  the 
owner  to  execute  a  valid  lease  for  a  term  for  which  a  writing  is  required, 
and  he  afterwards,  in  bad  faith,  refuses  to  execute  it,  repudiates  the  relation 
of  landlord  and  tenant,  and  within  the  year  resumes  dominion  over  the  prop- 
erty, the  tenant  may  abandon:  Oreion  v.  Smith,  33  N.  Y.  245.  Circumstances 
analogous  to  partial  eviction,  after  occupation  of  the  premises  has  begun 
(see  sec.  19,  in/i-a),  may  also  arise  before  the  tenant  has  gone  into  posses- 
sion,  and  justify  an  abandonment;  as  where  a  lessor  wrongfully  removed  a 
cistern,  part  of  the  demised  premises,  between  the  execution  of  the  lease 
and  the  day  for  taking  possession:  Cleves  v.   Willoiighlyy,  7  Hill,  83. 

8.  Circumstances  Arising  After  the  Commencement  of  the  Tenaiicy,  Generally . 
The  cases  in  which  it  has  been  sought  to  establish  the  right  to  repudiate 
leases  for  reasons  accruing  after  the  lessees  have  gone  into  possession  group 
themselves  under  two  general  beads,  viz.,  those  in  which  conditions  arising 
from  some  extrinsic  cause  for  which  the  landlord  is  not  personally  answer- 
able are  relied  upon  as  a  ground  for  abandonment,  and  those  in  which  he  is 
charged  with  a  breach  of  duty  in  depriving  the  tenant  of  the  beneficial  en- 
joyment of  the  premises  by  an  actual  or  a  constructive  eviction. 

9.  Restoration  of  Destroyed  or  Injured  Building,  Landlord's  Duty  as  to — 
(a)  Under  Common  Law. — Since  the  decision  in  the  old  English  case  of  Par- 
adine  v.  Jane,  Alleyn,  27,  it  has  been  uniformly  held  that  unless  the  tenant 
protects  himself  by  a  stipulation  in  the  lease,  or  the  landlord  covenants  to 
rebuild,  the  destruction  of  the  demised  premises  will  not  excuse  the  tenant 
from  the  performance  of  an  express  covenant  to  pay  rent:  See  note  to  ilfc- 
Millan  V.  Solomon,  94  Am.  Dec.  662;  and  that,  in  the  absence  of  an  agree- 
ment to  repair,  he  is  not  bound  to  keep  the  premises  in  repair:  See  note  to 
Polnck  V.  i'ioche,  95  Am.  Dec.  118. 

(6)  Under  Statutes. — The  rigor  of  these  common-law  rules  has  been  to  some 
extent  mitigated  by  statutes  of  which  that  of  New  York  may  be  taken  as  a 
type.  It  is  there  enacted  that  the  lessees  of  buildings  which  shall,  *'  with- 
out any  fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injured  by  the 
elements  or  any  other  cause  as  to  be  untenantable  and  unfit  for  occupancy, 
shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or  owners  thereof  after 
such  destruction  or  injury,  unless  otherwise  expressly  provided  by  written 
agreement  or  covenant;  and  the  lessees  or  occupants  may  thereupon  quit 
and  surrender  possession  of  the  leasehold  premises  and  the  land  so  leased." 
Under  these  enactments  the  courts  have  held  that  the  legislature  did  not 
intend  the  tenant  to  be  relieved  of  his  duty  to  make  repairs,  where  the  in- 
jury is  caused  by  ordinary  decay:  Saydam  v.  Jackson,  54  N.  Y.  450;  that 
the  failure  of  the  landlord  to  repair  entitles  the  tenant  either  to  quit  the 
premises  or  to  repair  at  the  landlord's  expense:  Johnson  v.  Oppenheim,  55 
N.  Y.  380;  that  a  tenant  need  not  notify  his  landlord  of  his  intention  to 
surrender,  and  is  merely  required  to  surrender  as  soon  as  possible:  Fleisch- 
man  v.  Toplitz,  134  N.  Y.  349;  that  no  right  is  conferred  upon  the  tenant  to 
throw  up  his  lease  m.  rely  because  the  owner  of  an  adjoining  lot  erects  a 
building  which  cuts  ofi  light  and  air  from  the  demised  premises:  HiUiard  v. 
Oas  Coal  Co.,  41  Ohio  St,  662;  52  Am.  Rep.  99.  In  other  states,  as  Califor- 
nia, the  benefit  of  the  statute  is  confined  to  tenants  of  a  budding  intended 
for  human  occupancy,  and  is  not  applicable  to  business  property:  Willsonv. 
Treadwell,  81  Cal.  58.     The  result  of  the  landlord's  breach  of  duty  to  put 
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«nch  a  building  in  proper  condition  is  that  the  tenant  may  vacate  the  preni« 
tses:  Sieber  v.  Blanc,  76  Cal.  173;  Tatum  v.  Thcmpson,  86  Cal.  203.  Bat  if 
the  tenant,  before  entry,  had  it  in  his  power  to  inspect  the  premises,  he  can- 
not escape  the  effect  of  bis  contract  by  abandoning  them  as  being  unfit  for 
occupation,  without  notice  to  the  landlord  to  repair  them:  Green  v.  Bedding, 
92  Cal.  648.  Under  the  Connecticut  statute,  by  which  the  rent  is  suspended 
so  long  as  the  premises  are  untenantable,  they  must  be  made  fit  for  occa« 
pancy  in  a  reasonable  time,  or  the  tenant  may  abandon  them  completely: 
Miller  v.  Benton,  55  Conn.  529. 

(c)  Under  Stipulatioiis  in  the  Lease. — The  relationship  of  the  contracting 
parties  is  often  fixed  by  stipulations  in  the  lease  calculated  to  secure  the 
tenant  in  somewhat  the  same  manner  as  the  statutes.  Under  a  lease  provid- 
ing that  if  the  premises  should  be  damaged  by  fire  the  rent  should  be  sus- 
pended as  long  as  they  were  unfit  for  occupancy,  it  has  been  held  that  the 
lease  is  not  terminated  if  the  circumstances  contemplated  should  arise:  Smith 
y.  McLean,  123  III.  210.  There  the  repairs  were  executed  in  a  reasonable 
time,  and  the  court  intimated  that  this  would  be  necessary,  in  such  a  case,  to 
perfect  the  rights  of  the  landlord  to  the  rent,  a  rule  which  commends  itself 
to  common  sense,  and  is  strongly  sustained  by  the  decision  in  Miller  ▼.  Benton, 
65  Conn.  529,  referred  to  in  the  next  preceding  paragraph.  Where  the  lease 
provides  that  the  relation  of  landlord  and  tenant  is  to  terminate  "  if  the 
premises  are  destroyed  by  fire,"  that  consequence  will  not  follow  from  a  par- 
tial injury  to  the  premises:  Wally.  Hinds,  4  Gray,  256;  64  Am.  Rep.  64; 
nor  where  a  lease  provides  that  the  rent  is  to  cease  in  case  the  premises  be- 
come untenantable  by  fire,  will  an  injury  by  fire  to  furnishings  and  damage 
l)y  smoke  and  water,  rendering  occupancy  unpleasant,  exempt  the  lessees 
from  obligation  to  pay  rent:  Lewis  v.  Hvghes,  12  Col.  208. 

(d)  Where  Only  Part  of  Btnlding  h  Leased. — Upon  the  ground  that  the 
noncessation  of  the  rent,  after  the  destruction  of  a  demised  building,  depends 
upon  the  doctrine,  that  the  rent  issues  out  of  the  land,  and  that  the  tenant 
is  therefore  not  deprived  by  the  catastrophe  of  what  he  bargained  for,  some 
courts  have  ingrafted  upon  the  general  rule  an  exception,  to  the  effect  that 
a  tenancy  of  a  part  of  a  building  is  dissolved,  when  the  building  is  destroyed. 
In  this  case  it  is  said  that  as  the  ground  is  not  leased,  there  is  nothing  to 
which  the  lease  can  attach  after  the  building  ceases  to  exist:  McMillan  Y. 
Solomon,  42  Ala.  356;  94  Am.  Dec.  654;  Cliamberlainv.  Oodfrey,  50  Ala.  530; 
Kerr  v.  Merchants'  Exchange,  3  Edw.  Ch.  315;  Winton  v.  Cornish,  5  Ohio, 
477;  Beham  v.  Ohio,  76  Tex.  87;  Hilliard  v.  Oas  Coal  Co.,  41  Ohio  St.  662; 
52  Am.  Rep.  99;  Graves  v,  Berdan,  26  N.  Y.  49S;  Stochvell  v.  Hunter,  11 
Mete.  448;  45  Am.  Dec.  220;  Smith  v.  McLean,  123  111.  210.  In  /son  v.  Got' 
ton,  5  Biiig.  N.  C.  501,  the  tenants  occupied  the  second  fioor  of  the  building, 
which,  during  their  occupation,  was  consumed  by  an  accidental  fire.  The 
landlord  relniilt,  but  the  tenant  refused  to  occupy.  Under  these  circum- 
stances, it  was  held  that  he  must  pay  rent  up  to  the  time  when  the  prem- 
ises were  let  tu  a  third  party.  The  counsel  for  the  defendant  compared  the 
case  to  that  of  a  lodging,  where,  after  a  fire,  there  is  nothing  to  occupy;  bat 
the  court  declined  to  accept  this  reasoning,  and  thought  it  enough  that  "the 
sjiace  inclosed  by  the  four  walls,  still  continued  as  marked  out  by  them.*' 
Chief  Justice  Tmdal,  however,  laid  stress  upon  the  fact  that,  as  no  notice  to 
quit  had  been  given  on  either  side,  there  was  nothing  to  prevent  the  tenant 
from  re-entering,  and,  if  so,  the  obligation  of  each  of  the  parties  most  be 
reciprocal.  So  far  as  the  case  goes  it  seems  to  place  the  English  courts  ia 
antagonism  with  those  of  this  country.     But  it  is  not  quite  apparent  whether 
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the  rnling  wonid  have  been  different  if  adequate  notice  of  abandoment  had 
been  given,  and  the  tenant  had  thereby  precluded  himself  from  complaining 
that  the  premises  were  let  to  another  party. 

10.  Acts  of  Third  Parties,  When  Justify  Abandonment. — It  is  well  settled 
that  the  lessee  may  surrender  the  premises  to  one  who  is  actually  adjudged 
to  be  the  owner  of  the  paramount  title,  and  claim  an  eviction:  Home  Life 
Ins.  Co.  V.  Sherman,  46  N.  Y.  370;  as  where  the  mortgagor,  after  a  fore- 
closure sale,  gives  np  possession  to  the  purchaser:  Simers  v.  Sallus,  3  Denio, 
214.  iSo,  too,  a  lessee  may  treat  as  an  eviction  a  recovery  in  an  action  of 
trespass  brought  against  him  by  a  prior  lessee:  McAlesterv.  Landers,  70  Cal. 
79.  Nor  is  a  tenant  bound  to  defend  against  a  title  which  he  knows  must 
ultimately  prevail:  Hamilton  v.  Cntts,  4  Mass.  .349;  3  Am.  Dec.  222;  though, 
if  he  yields  possession  before  the  title  of  the  demandant  is  judicially  deter- 
mined, he  does  so  at  his  peril,  and  assumes  the  burden  of  proving  that  th& 
entry  was  made  under  a  paramount  title:  Marsh  v.  Butteruorih,  4  Mich.  575;. 
Oretnvauit  v.  Davis,  4  Hill,  643.  Thus  the  tenant  may  treat  as  an  eviction 
a  threat  by  a  mortgagee,  after  entry  for  condition  broken,  to  expel  him,  if 
he  will  not  enter  into  a  new  contract:  Smith  v.  Shepard,  15  Pick.  147;  25^ 
Am.  Dec.  432.  Similarly,  where  the  mortgagee  of  the  lessor,  the  interest 
on  the  mortgage  having  fallen  into  arrear,  notified  the  lessee  to  pay  rent  Uy 
him,  and  the  lease  turned  out  to  have  been  made  without  the  assent  of  the 
mortgagee,  contrary  to  the  express  stipulations  of  the  mortgage,  it  was  held 
that  the  lessee  was  justified  in  abandoning,  although,  under  the  circum- 
stances, payment  of  the  rent  to  the  mortgagee  would  probably  have  been  a 
good  defense  to  an  action  therefor  by  the  lessor:  Carpenter  v.  Parker,  3Com. 
B.,  N.  S.,  206. 

If  the  eviction  by  a  stranger  is  partial  it  merely  authorizes  an  apportion- 
ment of  the  rent,  and  does  not  raise  a  right  to  abandon,  as  in  the  case  of  a 
similar  eviction  by  the  lessor:  Halligan  v.  Wade,  21  111.  470;  74  Am.  Dec. 
108.  This  principle  has  been  frequently  applied  in  cases  where  a  portion  of 
the  leased  ijroperty  has  been  taken  by  proceedings  in  eminent  domain:  Sen 
a  full  list  of  the  authorities  in  Stuhbivgs  v.  Evanston,  136  111.  37;  29  Am.  St. 
Rep.  300. 

Acts  interfering  with  the  tenantable  condition  of  the  premises,  which,  if 
done  by  the  lessor  with  the  intention  to  evict  the  lessee,  would  justify  aa 
abandonment,  M'ill  not  have  that  result  if  done  by  a  stranger.  Thus  there 
is  no  eviction  where  an  adjoining  owner  builds  so  as  to  cut  off  light  and  air 
from  the  demised  premises:  Hazlett  v.  Powell,  30  Pa.  St.  293;  HiUiard  v.  Gas 
Coal  Co.,  41  Ohio  St.  662;  52  Am.  Rep.  99;  nor  where  the  premises  are  in- 
jured by  the  settling  of  a  partition  wall,  owing  to  excavations  made  by  a 
neighbor,  although  the  lessor  has  been  notified  of  the  operations:  Kramer  v. 
Cook,  7  Gray,  550.  In  all  such  cases  the  remedy,  if  any,  of  the  lessee  must 
be  sought  against  the  party  doing  the  injury:  Kimball  v.  Cfrand  Lodge  qf 
Masons,  131  Mass.  59. 

11.  Circumstances  for  Which  Lessor  Is  Not  Responsible,  No  Ground  for  A  baif 
doning  Premises. — In  Edwards  v.  McLean,  122  N.  Y.  302,  the  general  prin- 
ciple that,  in  the  absence  of  an  express  covenant  by  the  lessor  that  the 
premises  shall  continue  fit  for  occupation,  the  lessee  cannot  repudiate  hi» 
contract  because  they  become  untenantable,  was  applied  to  a  case  where, 
after  the  execution  of  a  lease  of  a  dwelling-house  for  a  term  to  commence  ior 
the  future,  a  person  residing  therein  was  taken  sick  with  an  infectious  dis- 
ease, and  consequently  it  would  not  have  been  safe  or  prudent  to  take  young 
children  into  the  house  at  the  beginning  of  the  term.     It  was  held  that  thi* 
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did  not  avoid  the  contract,  as  it  was  merely  an  instance  of  the  accidental 
depreciation  of  the  rental  value  of  the  premises,  from  a  canse  beyond  the 
landlord's  control,  after  the  interest  of  the  tenant  bad  already  vested.  The 
tenant  would  have  reaped  the  benefit  of  any  occurrence  which  would  have 
inereased  that  value,  and  must  therefore  be  compelled  to  sustain  any  lose 
which  might  accrue  from  a  circumstance  of  this  character. 

li.  A  bandonment  by  Reason  of  the  Lessor's  A  cts —  What  Constitutes  Eviction. — 
That  a  necessary  element  of  eviction  is  amotion  from  the  demised  premises 
is  a  principle  which  is  not  disputed.  Until  the  case  of  Dyett  v.  Pendleton^ 
8  Cow.  727,  was  decided,  in  1826,  it  was  an  open  question  in  New  York 
whether  that  amotion  must  be  by  the  forcible  removal  of  the  tenant  by  the 
landlord  from  the  demised  premises  or  a  portion  thereof.  The  supreme  court 
decided  that  actual  expulsion  was  necessary,  but  the  court  of  errors  ruled 
that,  when  the  lessor  is  guilt}*  of  acts  that  preclude  the  tenant  from  a  bene* 
ficial  enjoyment  of  the  premises,  in  consequence  of  which  the  tenant  abau« 
dons  the  possession  before  the  rent  becomes  due,  the  lessor's  action  for  the 
recovery  of  rent  is  barred,  although  he  has  not  forcilily  turned  the  tenant 
out  of  possession.  In  other  words,  the  necessary  amotion  may  be  either  by 
physical  expulsion  or  by  abandonment  by  the  tenant  upon  some  act  of  the 
landlord  which  amounts  to  an  eviction  at  the  election  of  the  lessee:  Skally 
T.  Shute,  132  Mass.  367.  Such  an  act,  accompanied  by  an  abandonment  of 
possession  by  the  lessee,  is  deemed  a  virtual  expulsion  of  the  tenant,  and, 
equally  with  an  actual  expulsion,  bars  the  recovery  of  rent:  Edgerton  r. 
Page,  20  N.  Y.  281;  Boreel  v.  Latoton,  90  N.  Y.  293;  43  Am.  Rep.  170;  Upton 
▼.  Tomnend,  17  Com.  B.  30,  74  (per  Willes,  J.);  Ogilvie  v.  Hull,  6  Hill,  52; 
McClurg  v.  Price,  59  Pa.  St.  420;  98  Am.  Dec.  356;  R&yce  v.  GuggenJuim,  106 
Mass.  201;  8  Am.  Rep.  322,  and  the  cases  cited  below. 

In  Upton  V.  Townend,  17  Com.  B.  30,  the  whole  subject  of  eviction  nnder- 
went  an  elaborate  discussion,  and  each  of  the  four  judges  gave  his  views  as 
to  the  meaning  of  the  term.  Chief  Justice  Jervis  said:  "It  is  extremely 
difficult  at  the  present  day  to  define  with  technical  accuracy  what  is  an  evio* 
tion.  Latterly  the  word  has  been  used  to  denote  that  which  formerly  it  was 
not  intended  to  express.  In  the  language  of  pleading,  the  party  evicted 
■was  said  to  be  expelled,  removed,  and  put  out.  The  word  '  eviction' — from 
eviucere,  to  evict,  to  dispossess  by  a  judicial  course — was  formerly  used  to 
denote  an  expulsion  by  the  assertion  of  a  title  paramount,  and  by  process  of 
law.  But  that  sort  of  eviction  is  not  necessary  to  constitute  a  suspension 
of  the  rent,  because  it  is  now  well  settled,  that,  if  the  tenant  loses  the  ben* 
«fit  of  the  enjoyment  of  any  portion  of  the  demised  premises,  by  the  act  of 
the  landlord,  the  rent  is  thereby  suspended.  The  term  eviction  is  now 
popularly  applied  to  every  class  of  expulsion  or  amotion.  Getting  rid  of  the 
■old  notion  of  eviction,  I  think  it  may  be  taken  to  mean  this — not  a  mere 
trespass,  and  nothing  more,  but  something  of  a  graver  and  permanent  char* 
acter  done  by  the  landlord,  with  the  intention  of  depriving  the  tenant  of  the 
■enjoyment  of  the  demised  premises."  Williams,  J.  thought  that  any  act  of 
interference  by  the  landlord  with  the  tenant's  enjoyment  of  the  premises, 
'wliich  amounted  to  a  clear  indication  of  intention  on  the  part  of  the  former 
ithat  the  tenant  should  no  longer  continue  to  hold  such  premises,  would  con- 
etitute  an  eviction.  Crowder,  J.  considered  the  test  to  be  that  the  act  of 
the  landlord  should  have  substantially  and  permanently  deprived  the  tenant 
•of  the  subject  matter  of  the  demise.  Willes,  J.  was  of  opinion  that  an  act 
amounts  to  an  eviction,  "  where  it  is  one  of  a  permanent  character,  which 
is  done  by  the  landlord  in  order  to  deprive,  and  which  has  the  effect  of  de« 
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))riving,  the  tenant  of  the  nse  of  the  thln^  demised,  or  of  a  part  of  it." 
This  case  has  been  extensively  cited  and  approved  in  this  country:  Royce  v. 
Guijgenlieim,  106  Masa.  201;  8  Am.  Rep.  322;  Skally  v.  Hhute,  132  Mass.  367f 
like  V.  Dudley,  65  Ala.  68;  Hayiier  v.  /Sh(»VA,.63  111.  430;  14  Am.  Hep.  124, 
and  the  remarks  of  the  judges  form  the  basis  of  the  following  very  clear  and 
comprehensive  definition  of  eviction  given  by  Morton,  J.,  in  BartUtt  v.  Far- 
rington,  120  Mass.  284:  **  To  constitute  an  eviction  which  will  operate  as  a 
suspension  of  rent,  there  must  be  either  an  actual  expulsion  of  the  tenaut» 
or  some  act  of  a  permanent  character,  done  by  the  landlord  with  the  iuten. 
tion  and  effect  of  depriving  the  tenant  of  tiie  enjoyment  of  the  demi^sed 
premises  or  some  part  of  it,  to  which  he  yields,  abandoning  the  possession 
within  a  reasonable  time."  Compare,  also,  Warren  v.  Wagner,  76  Ala.  188j 
51  Am.  Rep.  446. 

13.  Intention  to  Remove  Tenant,  a  Material  Element  of  Eviction. — In  all  th» 
definitions  of  eviction  given  in  the  preceding  section  the  principle  is  recog« 
nized  that  there  can  be  no  eviction  without  an  intention  on  the  landlord's 
part  to  deprive  the  tenant  of  the  beneficial  enjoyment  of  the  demised  prem- 
ises. The  presence  or  absence  of  this  intention  serves  to  determine  whether 
the  act  is  a  mere  trespass  or  an  eviction:  Uptonv.  2'ownend,  17  Com.  B.  SO,  68; 
Hende7-son  v.  Hears,  28  L.  J.  Q.  B.  305;  Royce  v.  Quggenheim,  106  Mass. 
201;  8  Am.  Rep.  322;  Skally  v.  Shute,  132  Mass.  367.  But  such  intention 
may  be  presumed  from  the  character  of  the  act,  if  the  necessary  result  of  it 
is  to  deprive  the  tenant  of  the  beneficial  enjoyment  of  the  premises:  Skally 
V.  Shute,  132  Mass.  367;  Sherman  r.  Williams,  113  Mass.  481;  18  Am.  Rep. 
522. 

14.  Intent,  Question  of  Whether  for  Court  or  Jui-y. — In  Skally  v.  Shute,  132 
Mass.  367,  the  court  made  the  following  remarks:  "Generally  the  question, 
whether  acts  of  the  landlord,  in  consequence  of  which  the  tenant  abandons 
the  premises,  amount  to  an  eviction  is  a  question  of  law,  and  includes  th» 
question  whether  they  constitute  proof  of  the  intent.  A  person  ia  presumed 
to  intend  the  natural  and  probable  consequences  of  his  acts;  and  when  th» 
acts  of  the  landlord  upon  the  demised  premises  are  such  as  naturally  and 
probably  exclude  the  tenant  from  possession  and  enjoyment  of  the  premises, 
and  assef't  a  title  in  the  landlord  himself,  the  law  presumes  an  intent  to 
do  so;  and,  if  the  natural  consequence  follows,  the  acts  are  said  to- 
amouut  to  an  eviction.  From  the  physical  exclusion  of  the  tenant  from 
the  premises  the  law  presumes  an  intent  to  evict;  and  wrongful  acts  of  th» 
landlord  upon  the  premises,  which  render  them  permanently  unsafe  and  un- 
fit for  occupancy,  so  that  the  tenant  loses  the  enjoyment  of  them,  carry  with^ 
them  the  presumption  of  the  intent  to  deprive  the  tenant  of  that  enjoy- 
ment." If,  however,  the  character  of  the  landlord's  acts  is  ambiguous,  and 
an  intent  to  evict  not  a  necessary  presumption  therefrom,  the  question 
whether  those  acts  do  or  do  not  amount  to  an  eviction  is  to  be  left  to  tho 
jury:  Lynch  v.  Baldwin,  69  111.  210;  Hayner  v.  Smith,  63  111.  430;  14  Am. 
Rep.  124;  Rice  v.  Dudley,  65  Ala.  68;  Upton  v.  Townend,  J  7  Com.  B.  30^ 
Henderson  v.  Hears,  28  L.  J.  Q.  B.  305:  BenneU  v.  BittU,  4  Rawle,  339; 
DyeU  V.  Pendleton,  8  Cow.  727;  Hunt  v.  Cope,  1  Cowp.  242;  Tollman  v. 
Mw-phy,  120  N.  Y.  .345. 

15.  Inteni.ion  to  Move  Tenant  Infei-red  From  Lessor's  Acts  of  Ownership  m- 
Regard  to  Lea-ted  Premises. — The  circumstances  most  nearly  akin  to  thai 
actual  physical  expulsion  which,  as  we  have  seen,  was  formerly  held  by  sdm» 
courts  to  be  a  necessary  element  of  eviction,  are  presented  by  those  cases  in 
which  there  is  a  direct  interference  with  the  premises,  which  impairs  th* 
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tenants  rights  of  occupation.  The  rale  is  undisputed,  that  a  mere  tortious 
entry  by  the  landlord  upon  the  demised  premises  does  not  constitute  an  evic- 
tion,  unless  it  is  accompanied  by  conduct  amounting  to  a  claim  of  ownership: 
Bunhndl  V.  Lechmore,  1  Ld.  Raym.  370;  Beimett  v.  Bittle,  4  Rawle,  339; 
Fuller  V.  Puhy,  10  Gray,  285;  Wilson  v.  Smith,  5  Yerg.  379;  Shdlyv.  Sfittte, 
132  Mass.  367;  Avery  v.  DotigherUi,  102  Ind.  443;  52  Am.  Rep.  680;  Warren 
r.  Wagner,  75  Ala.  188;  51  Am,  Rep.  446;  Wood's  Landlord  and  Tenant, 
674.  The  lessor's  conduct  sometimes  speaks  for  itself  and  shows  conclu« 
•ively  that  that  he  had  no  intention  of  permanently  depriving  the  tenant  of 
the  enjoyment  of  the  subject  matter  of  the  lease.  Thus  a  wrongful  inter* 
ference  with  the  personal  property  on  the  demised  premises  cannot,  without 
more,  amount  to  an  eviction.  Here  there  is  no  failure  of  consideration,  fop 
the  thing  demised  is  neither  wholly  nor  partially  taken  from  the  tenant. 
Thus  in  Bartlett  v.  Farringion,  120  Mass.  284,  it  was  held  that  no  eviction 
was  established  by  evidence  showing  that  "the  plaintifiF  from  time  to  time 
entered  upon  the  premises  and  gathered  the  flowers  and  the  annual  crops, 
cut  down  a  partially  decayed  apple  tree,  and,  on  the  day  when  the  de« 
fendant  vacated  the  house,  removed  a  cooking-stove  from  the  kitchen."  A 
similar  decision  was  made  in  Kimball  v.  Grand  Lodge  of  Jifasons,  131  Mass. 
69,  in  regard  to  the  removal  of  furniture,  the  court  referring  to  the  earlier 
case.  Nor  is  it  an  eviction  for  the  lessor  to  continue,  against  the  lessee's 
wish,  to  exercise  a  temporary  privilege  granted  by  the  latter  of  piling  cord« 
wood  on  the  demised  lot:  Lounsbery  v.  Snyder,  31  N.  Y.  614.  Acts  of  this 
kind  are  mere  trespasses  for  which  the  tenant  has  an  action  at  law,  but  they 
do  not  excuse  him  from  the  payment  of  rent. 

It  has  also  been  held  that  there  was  no  eviction  where  the  lessor  filled  up 
a  cellar  in  the  demised  house,  contrary  to  his  agreement,  and  deprived  the 
lessee  of  its  use:  MrFadin  v.  Rij/pey,  8  Mo.  738;  nor  where  the  lessor 
•'separated,  pulled  down,  and  carried  away  a  penthouse  fixed  and  annexed 
to  the  premises  demised  ":  Roper  v.  Lloyd,  T.  Jones,  148.  But  these  two 
cases  seem  to  belong  more  properly  to  the  class  in  which  the  circumstances 
may  or  may  not  amount  to  an  eviction  according  to  the  lessor's  intention. 
The  theory  that  a  court  is  entitled  to  pronounce,  as  a  matter  of  law,  that 
such  acts  are  a  mere  trespass  cannot,  we  think,  be  reconciled  with  the  gen- 
eral current  of  authority:  See  especially  the  oft-cited  case  Hunt  v.  Cope,  1 
Cowp.  242;  1  Williams'  Saunders,  204,  note,  the  facts  of  which  are  summa- 
rized in  section  15,  infra. 

No  intention  to  evict  can  be  inferred  from  a  mere  formal  entry  by  the 
lessor,  to  repossess  the  premises,  as  a  step  precedent  to  an  action  of  eject- 
ment, where  the  tenant's  occupation  is  not  interrupted,  and  ultimately  he 
wins  the  suit:  International  Ti-uat  Co.  v.  Schumann,  158  Mass.  287;  nor  from 
the  commission  of  acts  calculated  to  prevent  persons  from  applying  to  the 
tenant  for  under  leases,  e.  g.,  oflFering  to  let  the  premises  himself,  and  ad- 
vertising for  that  purpose:  Ogilvie  v.  Hull,  5  Hill,  52. 

Sometimes  the  lessor's  acts  of  interference,  although  permanently  depriv- 
ing  the  tenant  of  the  power  to  use  the  demised  premises  in  the  manner  con- 
templated by  the  contract  are  not  tortious  at  all,  and,  in  such  cases,  it  is 
cle;ir  that  no  eviction  is  committed;  as  wiiere  a  landlord  refused  to  allow 
his  tenant  to  keep  cartridges  in  a  building  demised  for  use  as  a  powder 
magazine,  an  act  of  parliament  having  come  into  force  during  the  tenant's 
occupation  of  the  premises,  whereby  the  storage  of  cartridges  in  such  a 
buihling  was  prohibited:  Neiohy  v.  S/iai-pe,  L.  R.  8  Ch.  Div.  39.  Still  more 
clearly  is  the  landlord  not  guilty  of  an  eviction  where  he  objects  to  the  use 
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of  the  premises  for  purposes  proli  ibited  in  the  lease,  and  removes  the  for- 
bidden articles:  Hayward  v.  liamge,  33  Neb.  836. 

On  the  other  hand  an  eviction  has  been  held  to  have  occnrred  where  th« 
landlord's  entry  was  followed  by  continuous  possession:  Day  v.  Wafoojj,  8 
Mich.  535;  where  the  landlord  locked  up  a  barn  on  the  premises,  prevented 
a  subtenant,  to  whom  the  lessee  had  transferred  the  term,  from  coming  in, 
and  put  another  person  in  possession:  Brigga  v.  Thompson,  9  Pa.  St.  339; 
where  the  landlord  forbade  an  undertenant  to  pay  rent,  and  collected  it 
himself:  Leadbealer  f.  Rolh,  25  111.  587;  where  the  landlord  distraiued  upon 
the  tenants  of  several  parcels  of  a  tract  which,  after  the  demising  of  such 
parcels,  he  had  leased,  as  a  whole,  to  another  party:  Levcia  v.  Payn,  4 
Wend.  423;  where  the  landlord  let  the  premises  after  an  unlawful  aban- 
donment by  the  tenant:  Hall  v.  Burgess,  5  Barn.  &  C.  33'2;  where  the  land- 
lord took  possession  of  the  premises  without  the  tenant's  consent  for  the 
purpose  of  rebuilding  after  a  fire:  Magaw  v.  Lambert,  3  Pa.  St.  444;  Heller 
V.  Boyal  Ins.  Co.,  151  Pa.  St.  101;  Cook  v.  Anderson,  85  Ala.  99;  where  the 
landlord  undertook  to  prevent  the  tenant  from  subletting  premises  for  a 
purpose  not  expressly  prohibited  by  the  lease:  Crommelin  v.  Thiess,  31  Ala. 
412;  70  Am.  Dec.  499. 

16.  hUention  to  Amove  Tenant  Inftn-ed  From  Acta  Materially  Cluinging  the 
Premises. —The  leading  case  on  this  point  is  Upton  v.  Townend,  17  Com.  B. 
30,  already  referred  to.  There  separate  buildings  rented  by  tenants  from 
the  same  lessor  were  destroyed  by  fire,  and  rebuilt.  The  new  buildings 
varied  from  the  old  ones,  inasmuch  as  the  area  occupied  by  one  was  de- 
creased by  the  reconstruction,  and  the  area  of  the  other  was  increased.  It 
was  held  that  this  alteration  was  an  eviction  in  both  cases,  the  ground 
taken  being  that  the  landlord  had  no  right  to  impose  on  the  tenant  a  thing 
different  from  that  which  he  undertook  to  let  to  him,  and  there  was  in  the 
one  case  as  much  a  deprivation  of  the  thing  demised  as  the  other.  Two 
earlier  cases  were  cited  by  the  court,  in  which  similar  circumstances  were 
involved:  Smith  v.  Raleigh,  3  Camp.  513,  and  Hunt  v.  Cope,  1  Cowp.  242, 
In  the  former  the  landlord's  act  in  railing  off  a  portion  of  a  garden  which 
had  been  demised  with  a  house  at  one  entire  rent,  and  erecting  a  building 
thereon  for  the  accommodation  of  his  other  tenants,  was  held  to  be  an 
eviction.  In  the  latter  it  was  held  that  where  a  tenant  sought  to  exonerate 
himself  from  the  payment  of  rent,  on  the  ground  that  the  lessor  entered 
upon  his  garden,  and  pulled  down  a  summer-house,  he  should  have  pleaded 
an  eviction,  not  a  trespass;  and  that  it  would  have  been  for  the  jury  to  decide 
whether  the  facts  stated  amounted  to  one:  Compare,  also,  Wright  v.  Latten, 
38  111.  293,  summarized  in  the  following  section: 

17.  Intention  to  Amove  Tenant  Injeiied  From  Lessors  Acts  Affecting  Tenant' 
able  Qualities  of  Leased  Premises. — It  has  been  seen  above  that  the  landlord 
is  not,  in  the  absence  of  an  express  stipulation,  or  some  statutory  provision, 
bound  to  see  that  the  demised  premises  are  suitable  for  the  purpose  for 
which  they  are  hired,  nor  to  make  repairs.  But,  on  the  other  hand,  he  can- 
not, by  any  positive  act  or  neglect  of  duty,  substantially  defeat  the  tenant's 
enjoyment  of  the  premises,  and  at  the  same  time  hold  him  to  his  contract. 
As  was  said  in  Tallman  v.  Murphy,  120  N.  Y.  345,  "a  failure  to  perform  a 
duty  which  the  landlord  owes  to  the  tenant,  and  without  the  due  perform- 
ance of  which  the  leasehold  premises  are  not  tenantable,  would  constitute 
an  eviction."  Thus  there  hao  been  held  to  have  been  an  eviction  where 
tlie  lessor  Buffered  the  ceiling  over  a  store  to  become  so  defective  that  the 
tenant  was  annoyed  and  injured  by  the  dripping  of  tar  and  other  substances 
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«pon  his  properly  from  the  room  above:  Jackson  v.  Eddy,  12  Mo.  209;  where 
the  lessor  obstructed  the  access  of  customers  to  the  lessee's  store:  Edrmson 
V.  Loiory,  South  Dak.  Sup.  Ct.,  June,  1892;  where  the  lessor  deprived  a  boat 
club  of  access  to  the  water  front:  Fridgeon  v.  Excelsior  Boat  Club,  (5G  Mich.  326; 
"Where,  after  leasing  land  to  an  agricultural  society,  the  lessor  entered  and 
tore  down  portions  of  the  fences  erected  by  the  lessee,  and  injured  its  build- 
ings, besides  herding  cattle  and  hogs  on  the  grounds,  and  thereby  rendering 
them  unfit  for  the  lessee's  use:  Wright  v.  Lattin,  38  111.  293;  where,  after 
<lemising  part  of  a  building  for  a  hotel,  the  lessor  allowed  a  low,  noisy  liquor 
flaioon  to  be  set  up  in  the  reserved  part  of  the  premises:  HaUigan  v.  Wiide, 
2\  111.  470;  74  Am.  Dec.  108.  In  Bored  v.  Lawlon,  90  N.  Y.  293,  43  Am.  Rep. 
170,  the  tenant  sought,  in  an  action  for  rent,  to  counterclaim  damages,  on 
the  ground  that  the  lessor  had  permitted  the  rooms  overhead  to  be  occupied 
by  persons  carrying  on  a  business  so  noisy  as  to  interfere  with  office  work. 
The  court  ruled  that,  assuming  the  defendant  to  have  a  right  of  action,  it 
was  not  such  as  could  be  made  the  subject  of  a  counterclaim;  but  Chief 
Justice  Andrews  intimates  that  the  defendant,  on  the  facts  stated,  might 
have  been  justified  in  abandoning  the  premises.  In  Thomas  v.  Nelson,  69 
N.  y.  118,  Mr.  Justice  Earl  threw  out  a  suggestion  to  the  efifect  that  the 
lessee  in  that  case  probably  would  have  been  justified  in  abandoning  the 
premises  on  account  of  a  flue's  being  so  defective  as  to  render  occupancy 
■of  the  premises  extremely  unpleasant.  This  suggestion  was  taken  up  in 
Tallman  v.  Murphy,  120  N.  Y.  345,  where  the  same  kind  of  a  defect  waa 
«iiown  to  exist  to  such  an  extent  as  to  render  the  inmates  of  the  house  sick. 
Under  such  circumstances  there  was  deemed  to  be  a  common  law  as  well  aa 
-a  statutory  right  of  abandonment.  Two  judges,  however,  were  of  opinion 
that  the  tenant  could  not  claim  relief  either  upon  the  principles  of  common 
law  or  under  the  statute.  The  case  undoubtedly  goes  rather  far  on  the 
side  of  the  tenant,  and  may  be  regarded  as  a  significant  indication  of  the 
tendency  of  modern  judges  to  look  at  these  questions  more  and  more  from 
the  point  of  view  which  has  given  rise  to  the  various  statutes  which  recog« 
oize  the  unfairness  of  the  older  doctrines,  and  mitigate  their  harshness  in 
the  interest  of  the  lessee. 

One  of  the  grounds  assigned  in  Tallman  v.  Mm-phy,  120  N.  Y.  345,  for  the 
■decision  of  the  majority  of  the  court  was  the  fact  that,  from  causes  under 
tiie  control  of  the  landlord,  the  premises  had  become  so  unsafe,  that  the  ten- 
Ant  could  not  reasonably  be  expected  to  continue  to  occupy  them.  The  dis- 
senting judges  did  not  deny  the  soundness  of  the  general  principle  here 
involved,  but  considered  that  the  evidence  did  not  establish  any  responsibil- 
ity on  the  landlord's  part.  That  such  insecurity  of  the  premises  will,  if  it 
is  actually  shown  to  have  been  produced  by  conditions  which  it  was  the  land- 
lord's duty  to  guard  against,  constitute  a  lawful  ground  of  abandonment,  is 
a  doctrine  fully  recognized  in  Skally  v.  Shute,  132  Mass.  367. 

Of  course  if  the  untenantable  condition  of  the  premises  is  allowed  to  arise 
in  violation  of  the  lessor's  express  stipulations,  the  right  of  the  tenant  to 
abandon  is  plain  and  undisputed:  West  Side  Sdvings  Union  v.  Newton,  76 
N.  Y.  616;  Pierce  v,  Joldersma,  91  Mich.  463;  Brown  v.  liolyoke  Wat^r  Power 
■Co.,  152  Mass.  463;  23  Am.  St.  Rep.  844.     (Compare  sec.  9  (c),  ante.) 

On  the  other  hand  the  mere  fact  that  the  landlord  builds  on  adjoininfi 
land,  so  as  to  darken  the  windows  of  a  demised  building,  is  not  an  eviction: 
Myers  v.  Gemmel,  10  Barb.  637;  Palmer  v.  Welmore,  2  Sand.  316;  unless  aa 
ia  suggested  in  Royce  v.  Ouggenheim,  106  Mass.  201,  8  Am.  Rep.  322,  there 
as  an  actual  intention,  by  so  doing,  to  deprive  the  tenant  of  the  beneficial 
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enjoyment  of  the  premisea.  Nor  is  there  any  eviction  where  the  landlord^ 
knowing  the  leased  premises  to  be  of  value  only  for  the  business  of  a  licensed 
viclualler  and  seller  of  liquors,  induced  the  liquor  commissioners  to  deny 
the  lessee  a  prolongation  of  his  license:  Iniernalional  Ti-unt  Co.  v.  Schnviaun, 
158  Mass.  287;  nor  where  he  merely  prevents  a  lessee  of  mining  property  fron> 
enjoying  the  easement  of  using  a  railway,  which  was  granted  by  the  lease: 
WUliama  v.  IJayward,  1  El.  &  E.  1040. 

18.  Existence  of  Nuisance  on  Demised  Premises,  When  Equivalent'to  Eviction 
of  Ttnant. — The  eflfect  of  the  general  doctrine  illustrated  in  the  preceding 
section  has  been  frequently  discussed,  where  the  conditions  alleged  to  render 
the  premises  unfit  for  occupation  amounted  to  an  intolerable  nuisance.  Th» 
question  whether  the  maintenance  of  such  a  nuisance  by  the  landlord  would 
operate  as  an  eviction  seems  to  have  been  first  presented  in  the  early  New 
York  case  of  Pendleton  v.  Dyett,  4  Cow.  581.  There  the  tenant,  after  abaa- 
donment,  was  sued  for  the  rent  thereafter  accruing,  and  sought  to  introduce^ 
by  way  of  defense,  evidence  that  the  plaintiff  had  brought  into  other  part» 
of  the  house,  adjacent  to  tlie  demised  premises,  lewd  women  with  whom  ha 
and  other  men  kept  company;  that  prostitution,  noise,  and  riot  were  carried 
on  from  time  to  time,  and  obscene  and  vulgar  language  used,  so  that  the  de* 
feudant's  family  were  greatly  disturbed,  and  odium  and  infamy  thereby 
brought  upon  the  house,  as  a  place  of  ill-fame;  and  that  the  defendant  wa» 
compelled,  by  the  repetition  of  these  practices,  to  leave  the  premises.  Th» 
supreme  court  decided  that  this  evidence  did  not  support  a  plea  of  eviction, 
and  M'^as,  therefore  properly  rejected.  The  court  of  erroVs,  however,  was  of 
a  dififerent  opinion,  and  held  that  the  reasons  which  were  relied  upon  by 
Mr.  Justice  Sutherland  were  based  upon  a  misapprehension  of  the  law:  Dyett 
V.  Pendleton,  8  Cow.  727.  Senator  Spencer,  after  pointing  out  that  the  court 
was  not  called  upon  to  say  whether  the  facts  alleged  by  the  lessee  were  alona 
sufficient  to  establish  a  failure  of  consideration,  and  that  the  jury  were,  in 
the  first  instance  at  least,  to  judge  of  such  sufficiency,  so  that  the  questioa 
whether  they  amounted  to  a  full  and  complete  legal  defense  might  be  pre- 
sented in  another  shape,  said  tiiat  he  believed  that  the  evidence  tended  to 
establish  a  constructive  eviction  and  expulsion  against  the  consent  of  th& 
tenant,  and  ought  therefore  to  have  been  received.  "  Were  this,"  he  re- 
marked, "  a  case  in  which  the  law  was  considered  settled  by  the  supreme 
court,  that  nothing  but  a  physical  turning  a  tenant  out  of  possession  would 
exonerate  him  from  the  payment  of  his  rent,  it  would  be  precisely  such  a» 
would  require  the  interposition  of  this  court  to  correct  it;  not  by  making  th» 
law,  but  by  applying  its  familiar  and  elementary  principles  to  a  new  case. 
Suppose  the  landlord  had  established  a  hospital  for  the  smallpox,  the  plague, 
or  the  yellow  fever,  in  the  remaining  part  of  this  house;  suppose  he  had  made 
a  deposit  of  gunpowder  under  the  tenant,  or  had  introduced  some  ofiFensiva 
and  pestilential  materials  of  the  most  dangerous  nature,  can  there  be  any 
hesitation  in  saying  that  if,  by  such  means,  he  had  driven  the  tenant  from- 
his  habitation,  he  would  not  recover  for  the  use  of  that  house,  of  which  by 
his  own  wrong,  he  liad  deprived  the  tenant.  It  would  need  nothing  but 
common  sense  and  common  justice  to  decide  it.  No  man  shall  derive  bene- 
fit from  his  own  wrong.  The  idea  that  the  tenant  has  some  other  remedy 
to  remove  the  evil  (i.  e.,  by  abating  the  nuisance)  does  not  reach  the  case 
where  the  evil  is  already  inflicted.  Besides,  it  has  been  entirely  exploded 
on  the  argument  of  this  cause.  For,  in  the  very  case  where  it  is  admitted 
the  tenant  would  be  exonerated  from  the  payment  of  rent — where  there  had 
been  an  actual  eviction  and  physical  expulsion  by  his  landlord — he  has  ai> 
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adequate  and  eflFectual  remedy  under  the  statute  to  prevent  forcible  entries.'*' 
Several  membera  of  the  court  refused  to  accept  these  views,  and  in  two  later 
cases  in  the  same  state  the  decision  was  deemed  to  be  an  extreme  oner 
Etherediie  v.  Oaborn,  12  Wend.  529;  Oyilvie  v.  Hull,  5  Hill,  52.  In  GiihooLex^ 
V.  Washington,  4  N.  Y.  217,  the  defendant  sought  to  establish  an  evictioa 
by  evidence  that  the  basement  of  the  building  had  been  leased  to  a  per- 
son who  had  used  it  as  a  place  of  prostitution.  The  court  distinguished  tlieso 
circumstances  from  those  under  review  in  Dyelt  v.  Pendkton,  8  Cow.  727, 
ou  the  ground  that  it  was  not  shown  that  the  landlord  had  any  connectioa 
with  the  nuisance,  or  knew  of  its  existence  until  the  tenant  gave  him  notice 
of  the  fact,  which  was  about  one  month  after  the  abandonment  of  the  prem- 
ises. A  judgment  in  the  landlord's  favor  was,  therefore,  sustained.  Upoa 
a  very  similar  state  of  facts,  there  was  held  to  be  no  eviction  in  De  Witt  v. 
Pitrson,  112  Mass.  8,  17  Am.  Rep.  58,  the  court  remarking  that  there  waa 
an  essential  difference  between  a  case  like  Dyett  v.  Pendkton,  8  Cow.  7-7, 
where  the  landlord  himself  creates  the  nuisance  and  those  in  which  he  has- 
no  connection  with  it.  A  later  Massachusetts  case,  Skally  v.  Shtite,  132: 
Mass.  367,  followed  the  New  York  rule,  where  the  nuisance  was  not  simply 
a  source  of  annoyance,  but  dangerous  to  health.  So,  also,  in  Rowhotham  v. 
Peiiice,  5  Houst.  135,  although  Dyett  v.  Pendleton,  8  Cow.  727,  does  not  seem 
to  have  been  brought  to  the  notice  of  the  court,  the  conclusion  arrived  at 
was  that  the  disturbance  of  a  tenant  by  gaming,  unseemly  sports,  uncoutli 
noises,  and  profane  and  obscene  expressions,  in  the  reserved  portion  of  the 
premises,  justified  him  in  quitting. 

19.  Partial  Eviction  by  Lessor,  Effect  of. — On  the  ground  that  a  tort-feasor 
cannot  apportion  his  own  wrong,  it  is  generally  held  that  an  eviction  by  the 
lessor  from  a  part  of  the  premises  suspends  the  entire  rent  until  the  tenant 
is  restored  to  the  full  possession  thereof:  Cluna  Case,  10  Rep.  128;  Cibil  v. 
J  J  ill,  1  Leon.  110;  Dorrell  v.  Andrews,  Hob.  190;  Upton  v.  Ihwnend,  17 
Com.  B.  30;  Dyeitt  v.  Pendleton,  8  Cow.  731;  Kessler  v.  McConachy,  1  Rawle, 
443;  J'iley  v,  Moyers,  43  Pa.  St.  404;  Vattijhan  v.  BLanchard,  1  Yeates,  175;. 
JjCtcis  V.  Payn,  4  Wend.  423;  Eoyce  v.  Guggenheim,  106  Mass.  201;  8  Am. 
Kep.  322;  Christopher  v,  Austin,  11  N.  Y.  216;  Leishman  v.  White,  1  Allen, 
487;  Smith  v.  Wise,  58  111.  141;  Skaggs  v.  Emerson,  50  Cal.  6.  But  in  Ala- 
bama a  different  rule  prevails,  and  the  rent  is  discharged  only  p70  tanto,  to- 
the  extent  of  the  value  of  the  part  of  the  premises  of  which  the  tenant  is  dis- 
possessed, if  he  remains  in  undisturbed  possession:  War7-en  v.  Wag7ier,  76' 
Ala.  188;  51  Am.  Rep.  440,  approved  in  CuoJc  v.  Anderson,  85  Ala.  99. 

Whether  the  lease  itself  is  abrogated  by  a  partial  eviction  is  a  questioa 
which  is  left  in  some  uncertainty  by  the  authorities.  The  only  case  which 
we  have  found,  in  which  it  was  actually  necessary  to  decide  this  point,  i» 
Morrison  v.  Chadwick,  7  Com.  B.  266.  There  the  court,  after  stating  the 
rule  as  it  is  given  in  the  preceding  paragraph,  added:  "But  there  is  no  au- 
thority for  holding  that  the  tenancy  is  thereby  put  an  end  to,  or  the  tenant, 
discharged  from  the  performance  of  his  covenants,  other  than  the  covenant 
for  the  payment  of  rent."  On  the  other  hand  we  find  judges  declaring  that 
a  partial  eviction  "terminates"  the  lease:  Nnynerv.  Smith,  63  111.  430;  Law- 
rence V.  French,  25  Wend.  443.  The  authorities  cited  are  Leishman  v.  White^ 
1  Allen,  489;  Shumway  v.  Collins,  6  Gray,  227;  Christopher  v.  Austin,  11  N.  Y. 
216;  Smith  v.  Raleigh,  3  Camp.  513.  These  cases,  however,  simply  assert  the 
familiar  principle  that  the  tenant,  when  evicted  from  a  part  of  the  premises, 
has  a  right,  not  only  to  be  discharged  from  the  payment  of  the  rent  until 
restored  to  full  possession,  but  to  abandon  the  premises  also;  and  Monisott 
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r.  CJiadtoick,  7  Com.  B.  266,  contains  nothing  that  can  be  construed  as  a  de- 
nial of  the  correctness  of  this  principle,  while  it  certainly  is  a  direct  authority 
to  the  point  that  the  lease  is  not  "  terminated."  In  the  absence,  therefore, 
of  any  explicit  ruling  to  the  contrary,  this  English  case  must  be  accepted  as 
^00(1  law,  but  it  is,  we  think,  siridiasimi  juris.  The  court,  referring  to  the 
argument  of  counsel  that  a  partial  eviction  often  deprived  the  tenant  of  his 
main  inducement  to  enter  into  the  covenants  of  the  lease,  remarked  that  he 
bad  a  right  of  action  against  his  lessor  for  the  eviction,  and  that  it  was  to  be 
presumed  he  would  thereby  obtain  satisfact  on  for  any  inconvenience  which 
he  might  suffer.  This  method  of  adjusting  tha  rights  of  the  parties  seems 
unsatisfactory,  and  would  not,  in  practice,  be  at  all  adequate  to  do  justice 
to  the  tenant.  It  the  lease  still  continues  in  force,  there  seems  to  be  no 
«scape  from  the  conclusion  that  the  tenant,  after  abandoning,  must  resume 
possession  wiienever  the  landlord  chooses  to  restore  to  him  the  entire  prem* 
ises,  and,  if  so,  the  tenant  makes  other  arrangements  for  carrying  on  his 
business  at  the  risk  of  being  called  upon  to  return  to  his  former  premises  at 
any  time,  as  long  as  the  term  lusts,  and  is  liable  for  the  rent,  if  he  refuses 
to  re-enter.  The  extreme  hardship  of  such  a  position  need  not  be  enlarged 
upon.  A  doctrine  better  calculated  to  secure  justice  seems  to  be  suggested 
by  the  rulings  of  the  courts  in  cases  where,  by  statute  or  express  agreement, 
the  tenant  has  the  right  to  abandon  the  premises  if  they  become  untenant* 
able — the  accepted  rule  being  that,  unless  the  repairs  are  made  in  a  reason- 
able time,  a  temporary  abandonment  may  be  made  permanent:  Milter  v. 
BeiUon,  55  Conn.  529;  Smilh  v.  McLean,  12.3  111.  210.  See  sec.  9  (6)  and  (c), 
ante.  There  certainly  can  be  no  objection,  on  the  score  of  unfairness,  to  the 
establishment  of  a  general  principle  which  would  cover  the  circumstances 
both  of  these  cases  and  of  Morrison  v.  Cliadwick,  7  Com.  B.  266,  and  which 
might  be  formulated  thus:  Whenever  the  law  allows  a  tenant  to  abandon 
the  premises  until  the  landlord  removes  the  conditions  which  create  that 
right,  the  landlord  cannot  demand  that  the  tenant  shall  resume  possession, 
unless  those  conditions  are  removed  in  a  reasonable  time. 

The  general  principle  that  a  partial  eviction  suspends  the  whole  rent  does 
not  apply,  where  the  lessor  sells  a  part  of  the  reversion  for  his  own  conven- 
ience. If  his  grantee  then  wrongfully  enters,  the  rent  will  be  suspended 
only  as  to  the  parcel  sold:  Reed  v.  Ward,  22  Pa.  St.  144;  even  though  the 
lessor,  after  the  severance  of  the  premises,  becomes  a  party  to  the  trespass 
of  the  grantee:  Linton  v.  Hart,  25  Pa.  St.  1 96. 


Board  op  County  Commissioners  v.  Nelson. 

[51  Minnesota,  79.] 
Officers — Liability  of  County  Treasurer  por  Paying  Forged  Certi- 
ficates.— The  failure  of  a  county  treasurer  to  satisfy  himself  of  the 
genuineness  of  the  indorsements  upon  certificates  made  payable  to  the 
order  of  the  persons  therein  named  is  negligence,  which,  if  the  indorse- 
ments prove  to  have  been  forged,  renders  him  liable  for  the  loss  suffered 
by  the  county,  especially  where  the  indorsee  presenting  such  certificates 
for  payment  is  a  deputy  clerk  who  had  the  opportunity  of  fraudulently 
issuing  them,  and  has  actually  done  so.  Nor  is  the  treasurer,  in  such  a 
<:ase,  relieved  of  his  liability  by  the  fact  that  another  officer  is  also 
Answerable  for  the  misfeasances  of  the  deputy  clerk. 
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Public  Agents,  Misfeasances  or,  No  Estoppel  Raised  by. — The  wrong- 
ful  acta  of  the  o£Qcers  of  a  municipal  corporation  cannot  create  an  es» 
toppel  against  the  corporation,  the  taxpayers,  or  the  people. 

Action  to  recover  moneys  paid  by  the  defendant  upon 
fraudulent  certificates  for  jury  duty. 

O.  J.  Lomen,  and  Munn^  Boyeseuy  and  Thygeson^  for  the  ap- 
pellant. 

Thomas  D.  O'Brien  and  Pierce  Butler^  for  the  respondent. 

®*  Collins,  J.  Appeal  from  an  order  overruling  a  de- 
murrer to  the  complaint  herein,  interposed  on  three  distinct 
grounds,  only  one  of  which  need  be  considered,  namely,  that 
facts  sufficient  to  constitute  a  cause  of  action  were  not  stated 
therein.  The  pleading  in  question  was  purposely  drawn 
very  full  and  complete,  in  order  that  **  all  of  the  facts  on 
which  defendant's  liability  must  rest,  if  at  all,  might  appear. 
It  seems  from  the  allegations,  that  during  the  years  1889  and 
1890  defendant  was  the  treasurer  of  Ramsey  county,  while 
during  the  same  period  of  time  R.  T.  O'Connor  and  J.  P. 
Davis  were  clerk  and  deputy  clerk,  respectively,  of  the  district 
court.  Between  January  6,  1889,  and  December  1, 1890,  Davis, 
as  such  deputy  clerk,  wrongfully  and  unlawfully  prepared  and 
executed  a  large  number  of  jurors'  certificates  (Special  Laws 
1877,  0.  214,  sec.  6;  1878  Gen.  Stats.,  c.  70,  sec.  30)  in  each  of 
which  he  falsely  stated  and  certified  that  a  certain  person 
therein  named,  the  name  being  different  in  each  certificate, 
had  attended  upon  the  district  court  as  a  petit  juror  a  speci- 
fied number  of  days,  and  that  there  was  due  to  such  person 
from  the  county  treasury  a  certain  named  sum  of  money,  which 
sum  was  payable  to  his  order.  The  seal  of  the  court  was 
duly  attached  to  each  of  these  certificates.  None  of  the  per- 
sons so  named  had  attended  said  court  as  jurors  or  otherwise, 
nor  was  there  due  to  any  or  either  of  them  any  sum  of  money 
whatsoever  from  the  county  treasury.  In  brief,  the  certificates 
were  spurious  in  every  particular,  and  were  executed  for  the 
purpose  of  defrauding  the  county  out  of  a  large  sum  of 
money;  and  in  furtherance  of  the  scheme,  Davis,  as  they  were 
issued,  presented  them  to  the  county  auditor  to  be  audited 
and  allowed:  Laws  1879,  c.  13,  sec.  123.  The  latter,  in  writ- 
ing and  over  his  ofiicial  signature,  indorsed  upon  the  back  of 
each  certificate  a  direction  to  the  county  treasurer  to  "pay 
within  amount  from  revenue  fund,"  and  returned  the  same  to 
Davis.     Thereupon  the  latter  forged  and  indorsed  upon  each 
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the  name  of  the  person  to  whom  it  had  been  made  payable, 
presented  the  same  from  time  to  time  to  defendant  treasurer 
for  payment,  and  by  him  was  paid  out  of  the  county  treasury 
the  amounts  for  which  these  certificates  were  drawn.  The 
magnitude  of  the  scheme,  and  the  extent  to  which  it  was 
■carried  before  detection,  will  be  appreciated  when  we  state 
that  on  the  argument  it  appeared  that  Davis  in  the  same 
manner  obtained  from  defendant's  predecessor  in  office  over 
«ight  thousand  dollars  in  a  little  more  than  one  year,  and 
that,  according  to  the  complaint,  he  issued  thirteen  hundred 
«nd  twenty  eight  of  these  fraudulent  certificates  in  the  two 
jears  before  mentioned,  and  was  paid  thereon  nearly  sixteen 
thousand  dollars  by  defendant  treasurer.  According  to  the 
^.negations  ®'  of  the  complaint,  we  have  a  case  then  where 
certificates  for  jurors'  services  in  district  court,  valid  on  their 
face,  but  fraudulent  in  fact,  have  knowingly  been  issued  by  a 
■deputy  clerk  of  said  court,  each  for  a  stated  amount,  payable 
to  the  order  of  the  alleged  juror,  his  name  being  given  in  each 
instance,  on  the  back  of  which  there  was  written  by  the 
■county  auditor  an  order  upon  the  treasurer  to  pay  the  amount 
■out  of  the  revenue  fund.  These  certificates,  with  the  auditor's 
order  on  the  back,  were  presented  to  defendant  treasurer  for 
payment  by  the  deputy  clerk,  with  the  names  of  the  alleged 
jurors  to  whom  they  were  made  payable,  forged  and  indorsed 
upon  each  by  this  same  deputy,  and  to  him  defendant  made 
payment  with  county  funds  of  the  various  sums  purporting 
to  be  due. 

The  question  now  before  us  is  as  to  defendant's  liability  to  the 
•county  for  the  amounts  so  paid  out.  The  distinction  between 
a  case  arising  on  these  facts  and  that  cited  by  appellant's 
counsel,  of  Sweet  v.  County  Commrs.,  16  Minn.  106,  is  obvious. 
There  the  county  orders  or  warrants  had  been  issued  and 
accepted,  made  payable  to  a  certain  named  person  or  to 
bearer.  They  were  transferable  by  simple  delivery,  and  in 
terms  the  treasurer  was  expressly  authorized  to  pay  to  the 
bearer.  This  he  did,  without  knowledge  of  any  defect  in  the 
title  of  the  bearer,  and  it  was  held,  such  payment  being  in 
good  faith  every  way,  that  the  county  was  exonerated  from 
further  liability.  The  conclusion  of  the  court  was  expressly 
placed  upon  the  fact  that  in  good  faith  the  county  treasurer 
had  paid  these  obligatioiiS  precisely  as  he  was  authorized  and 
<lirected  to  do,  to  the  person  who  presented  them,  the  bearer 
thereof.     But  the  cases  are  not  analogous,  for,  giving  to  de- 
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fendant  the  benefit  of  all  that  is  possible,  namely,  that  together 
the  certificates  as  issued  and  the  indorsements  thereon  as 
made  by  the  county  auditor  amounted  to  orders  or  warrants 
iipon  the  county  treasury,  the  prominent  and  stubborn  fact 
remains  that  the  amounts  said  to  be  due  tlierein  were  not  to  ^ 
be  paid  to  a  bearer  of  tlie  instruments,  but  to  the  order  of  the  \ 
€everal  persons  named  therein  as  payees.  As  in  the  case  just 
referred  to,  the  authority  to  pay  was  express  and  distinct,  but 
instead  of  directing  that  such  payment  should  be  to  whomso- 
ever might  present  the  orders  or  warrants,  the  ®*  direction 
was  that  payment  should  be  made  to  the  order  of  a  person 
designated  by  name.  And  at  this  time  it  may  be  well  to 
state  that  it  doos  not  appear  in  the  complaint,  as  appellant's 
counsel  seem  to  assume,  that  fictitious  or  nonexistent  persons 
were  named  as  payees  in  these  certificates.  It  is  of  no  im- 
portance, probably,  but  from  the  language  of  the  pleading 
the  presumption  is  otherwise.  Payments  were  not  made  to 
the  persons  named  as  payees,  or  to  their  order,  in  accordance 
with  the  terms  of  the  certificates,  but  were  made  to  Davis,  the 
very  person  who  as  deputy  clerk  had  the  opportunity  and  had 
fraudulently  issued  the  same,  solely  upon  the  false  and  forged 
indorsements  of  the  names  of  the  payees.  Common  prudence 
ought  to  have  suggested  to  defendant  that  before  making  such 
payments  it  was  incumbent  upon  him  to  ascertain  and  satisfy 
himself  of  tlie  genuiness  of  the  signatures  which  he  found  in- 
dorsed upon  the  backs  of  the  instruments  purporting  to  be 
those  of  the  payees  therein  named.  He  failed  so  to  do,  and 
this  of  itself  is  sufiicient  to  sustain  the  charge  of  negligence 
in  the  performance  of  iiis  official  duty.  As  was  said  by  the 
learned  trial  judge,  had  defendant  observed  the  rule  of  law 
which  governs  in  commercial  transactions  of  the  same  nature, 
lie  would  have  detected  tlie  forgeries  at  the  outset,  and  there 
could  have  been  no  great  loss  to  the  county  or  to  himself. 
His  disregard  of  this  rule  was  negligence  undoubtedly,  and  it 
was  the  immediate  and  proximate  cnuse  of  the  loss  to  the 
county,  for  which  defendant  must  be  held  responsible,  unless 
the  fact  that  the  certificates  were  fraudulently  issued  by  tlie 
deputy  of  another  county  officer,  for  whose  malfeasances  such 
officer  was  also  responsible  to  the  county,  can  be  allowed  to 
excuse  and  relieve  him. 

The  instruments  in  question  were  certificates  of  indebted- 
ness for  juror's  services,  falsely  stated  to  have  been  rendered 
by  the  payees  therein  named,  and  on  whose  order  payment 
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was  to  be  made.  At  most,  they  were  the  orders  of  one  officer 
of  a  municipal  corporation  upon  another  officer,  for  the  pay- 
ing out  of  municipal  funds.  Although  negotiable  in  form,, 
they  were  not  commercial  paper  in  any  sense.  That  they 
were  in  fact  fraudulently  issued  could  not  relieve  the  defend- 
ant treasurer  from  the  obligation  which  rested  upon  him  to 
see  to  it  that  he  paid  the  same  to  the  persons  to  whom  pay- 
ment was  ®*  directed.  Had  he  done  this  in  good  faith,  wt» 
are  unable  to  see  why  his  duty  would  not  have  been  per- 
formed, and  in  his  failure  to  pay  as  directed,  lies  the  claim 
that  he  was  negligent.  Had  the  certificates  been  regularly 
issued,  payment  upon  forged  indorsements  would  not  have 
excused  the  defendant  treasurer,  nor  could  it  have  relieved 
the  county  from  a  just  indebtedness  for  jurors'  services. 

The  liability  of  the  county  treasurer  for  the  funds  intrusted 
to  his  care  cannot  be  allowed  to  depend  upon  the  fidelity  of 
some  other  county  officer,  but  is  with  him  alone  and  to  be 
determined  by  his  actions.  Nor  can  the  right  of  the  county 
to  require  of  him  that  he  account  for  the  public  funds  be  lim- 
ited or  controlled  by  the  fact  that  it  may  also  look  elsewhere 
for  relief  in  case  of  loss.  For  the  bad  conduct  of  the  deputy 
in  fraudulently  issuing  the  certificates  the  county  may  have 
a  right  of  action  against  his  principal,  the  clerk  of  court;  but 
it  is  not  confined  to  that  action — it  is  not  obliged  to  look  to 
him  alone.  Unless  it  be  upon  the  theory  that  as  these  cer- 
tificates were  issued  without  the  rendition  of  services,  and 
fraudulently,  the  payees  must  necessarily  have  been  fictitious 
and  nonexistent,  we  do  not  quite  understand  the  assertion  of 
counsel  that  no  payees  were  named,  and  therefore  the  instru- 
ments were  payable  to  bearer,  or  the  pertinency  of  the  author- 
ities collated  by  counsel  to  the  efiect  that  where  a  payee's 
name  is  left  blank  in  a  bill  or  note  when  the  same  is  issued, 
such  bill  or  note  is  in  legal  effect  payable  to  bearer,  and  until 
the  payee  is  actually  named  the  paper  will  circulate  as  though 
made  payable  to  bearer  in  terms.  We  have  already  stated 
that  from  the  averments  of  the  complaint  the  presumption  is 
that  the  payees  named  were  not  fictitious  or  nonexistent,  but, 
in  any  event,  the  weight  of  authority  is  that  the  rule  cited  by 
counsel  applies  only  to  paper  put  into  circulation  by  a  maker 
with  knowledge  that  the  name  of  the  payee  does  not  represent 
a  real  person:  Shipman  v.  Bank  of  New  York^  126  N.  Y.  318; 
22  Am.  St  Rep.  821.  The  rule  can  have  no  application  to 
the  issuance  of  county  orders  or  warrants. 
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There  is  absolutely  nothing  in  the  appellant's  position  that 
the  county  is  estopped  from  saying  that  the  payees  named 
were  fictitious  and  the  indorsements  forged.  The  wrongful 
acts  of  the  officers  of  a  ®®  municipal  corporation  cannot  create 
an  estoppel  against  the  corporation,  the  taxpayers,  or  the 
people:  Mayor  v.  Eay^  19  Wall.  468. 

Order  affirmed.  __^_ 

Municipal  Corporations — Liability  for  Wrongttil  Acts  of  OmcKna 
OR  Agents.— No  general  liability  exists  on  the  part  of  a  municipal  corpora- 
tion for  the  wrongful  acta  of  ita  ofiScera  or  servants:  Caapary  v.  Portland,  19 
Or.  496;  20  Am.  St.  Kep.  842,  and  note.  A  municipal  corporation  ia  not 
liable  for  the  tortious  acts  of  its  officers  or  agents  unless  it  is  within  the 
scope  of  the  corporate  powers  as  prescribed  by  its  charter  or  by  some  positive 
enactment:  Orlando  v.  Pragg,  31  Fla.  Ill;  34  Am.  St.  Rep,  17,  and  note. 
8ee,  also,  the  extended  note  to  Qoddard  r.  Harpawell,  30  Am.  St.  Bep.  376. 
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[51  Minnesota,  172.] 
Nbootiabls  Instruments — Parol  Evidence  Inadmissibls  to  Cohtba- 
DICT  Indorskment. — The  indorsement  of  commercial  paper,  "without 
recourse,"  creates  an  express  and  complete  contract,  which  cannot  be 
varied  or  contradicted  by  parol  evidence  of  a  contemporaneous  agree- 
ment by  which  the  indorser  undertook  to  be  liable,  as  guarantor,  for  the 
payment  of  the  instrument. 

Action  on  an  oral  contract  of  guaranty. 

Gjertsen  and  Band,  for  the  appellant. 

F.  B.  Wright,  for  the  respondent. 

173  Mitchell,  J.  The  defendant  transferred  the  promis- 
sory note  of  a  third  party  to  plaintiff  by  indorsement  "with- 
out recourse,"  and  the  only  question  necessary  to  be  considered 
is  whether  evidence  of  a  contemporaneous  oral  guaranty  of 
payment  was  admissible. 

We  are  clearly  of  the  opinion  that  the  case  falls  within  the 
familiar  elementary  rule  tliat  parol  contemporaneous  evidence 
is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  contract. 

The  parties  have  put  their  engagement  into  writing  (as 
evidenced  by  the  qualified  indorsement)  in  terms  that  are 
certain  as  to  the  object  and  extent  of  such  engagement.  It 
is  therefore  conclusively   presumed  (in  the  absence  of  any 

AM.  iSr.  Kkp..  You  XXXVllL  —  32 


498  YouNaBERQ  v.  Nelson.  [Minn. 

showing  of  fraud  or  mistake)  that  their  whole  engagement  on 
the  subject  covered  by  the  indorsement  was  reduced  to  writ, 
ing. 

While,  by  the  very  act  of  transferring  paper,  whether  by 
indorsement  or  mere  delivery,  a  party  engages  that  it  is  what 
it  purports  to  be — the  valid  obligation  of  those  whose  names 
are  upon  it — and  that  he  has  good  title  to  it,  yet  when  the 
indorsement  is  "  without  recourse"  the  indorser  specially  de- 
clines to  assume  any  responsibility  for  its  payment.  Accord- 
ing to  the  meaning  of  the  terms  in  the  law  merchant,  this  is 
the  express  condition  of  the  contract,  as  much  as  if  stated  in 
detail  in  so  many  words.  That  evidence  of  a  contempora- 
neous oral  agreement  that  the  indorser  should  be  liable,  as 
guarantor,  for  the  payment  of  the  note,  would  vary  and  con- 
tradict the  terms  of  such  a  written  contract,  would  seem  self- 
evident. 

This  court  has  steadily  held,  from  the  early  cases  of  Lever- 
ing  V.  *'*  Washington,  3  Minn.  323,  and  Kern  v.  Von  Phul,  7 
Minn.  426,  82  Am.  Dec.  105,  down  to  Farwell  v.  St.  Paul  Trust 
Co.,  45  Minn.  495,  22  Am.  St.  Rep.  742,  that  the  implications 
and  intendments  wliich  the  law  merchant  has  attached  to 
blank  indorsements  of  negotiable  paper  render  them  express 
and  conjplete  contracts,  which  cannot  be  varied  or  contra- 
dicted by  parol;  as,  for  example,  that  an  indorser  cannot  show 
that  the  indorsement  was  merely  for  the  purpose  of  transfer- 
ring title,  and  that  there  was  an  oral  agreement  that  it  was  to 
be  without  recourse. 

If  this  rule  is  applicable  when  invoked  against  the  indorser, 
it  must  also  be  so  when  invoked  in  his  favor.  Neither  can  it 
make  any  difference  whether  the  indorsement  is  qualified  or 
unqualified. 

Order  reversed.  

Parol  Evidbncb  to  Contkol  ob  Vary  Effect  op  Indorskmbnt  of  Xeoo> 
TiABLE  Instruments:  See  the  extended  notes  to  Hill  v.  Ely,  9  Am.  Dec.  381- 
3S5;  and  Stark  v.  Beach,  39  Am.  Rep.  116-119.  The  liability  of  an  indorser 
of  a  negotiable  instrument  cannot  be  varied  by  parol:  Farwell  v.  Si.  Paul 
Tiusl  Co.,  45  Minn.  495;  22  Am.  St.  Rep.  742,  and  note;  Shaw  v.  Shaw,  50 
Me.  94;  79  Am.  Dec.  605,  and  note;  Vore  v.  Hurst,  13  Ind.  551;  74  Am. 
Dec.  268,  and  note;  Sanborn  v.  Soitthard,  25  Me.  409;  43  Am.  Dec.  288,  and 
note;  Doolittle  v.  Ferry,  20  Kan.  230;  27  Am.  Rep.  166,  and  note;  Charles 
V.  De)m,  42  Wis.  56;  24  Am.  Rep.  383;  Allen  v.  Rtindle,  50  Conn.  9;  47  Am. 
Rop.  599;  Rodney  v.  Wilson,  67  Mo.  123;  29  Am.  Rep.  499;  Kingaland  T. 
Koeppe,  137  111.  344. 
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Dennis  v.  Spencer.     . 

[61  Minnesota,  259.] 

Interventiok,  When  Not  Permissible. — Permission  to  intervene  in  an 
action  brought  by  the  assignee  of  a  contract  of  sale  to  recover  the  bsl* 
ance  of  the  sum  due  upon  the  contract  is  properly  denied,  where  the 
complaint  of  the  applicant,  a  judgment  creditor  of  the  assignor  of  the 
contract,  merely  alleges  that  the  assignment  was  fraudulent,  that 
the  assignor  is  entitled  to  the  money  sued  for,  and  that  the  plaintiff 
has  attaclied  that  money  in  garnishment  proceedings  duly  instituted 
against  the  assignor,  and  still  undetermined. 

Imtervkntion,  Interest  Necessary  to  Entitle  Third  Paetyto  Privi- 
lege OF. — The  interest  which  entitles  a  party  to  intervene  in  an  action 
between  other  parties  must  be  in  the  matter  in  litigation  in  the  suit  a> 
originally  brought,  and  of  such  a  direct  and  immediate  character  that 
the  intervener  will  either  gain  or  lose  by  the  direct  legal  effect  of  the 
judgment  therein. 

Eben  Dennis,  having  made  a  contract  for  the  sale  of  five 
hundred  steers  to  Samuel  Spencer,  assigned  the  contract  to 
the  plaintiff,  T.  A.  Dennis.  When  the  contract  was  entered 
into,  Spencer  paid  five  hundred  dollars  to  Eben  Dennis,  and 
this  action  was  brought  by  T.  A.  Dennis  to  recover  the  bal- 
ance of  the  purchase  money.  This  complaint  set  up  a  con- 
tract between  himself  and  Spencer,  but,  after  a  verdict  had 
been  directed  in  his  favor,  an  order  denying  a  new  trial  was 
reversed  by  the  appellate  court  on  the  ground  that  there  was 
B  fatal  variance  between  the  allegations  and  the  proof.  The 
complaint  was  then  amended,  so  as  to  aver  the  making  of  a 
contract  between  Eben  Dennis  and  Spencer,  and  the  assign- 
ment to  the  same  to  the  plaintifl*.  The  tenor  of  the  complaint 
in  intervention  sufficiently  appears  from  the  opinion  and  the 
head-note.  The  court  directed  a  verdict  for  the  plaintiff",  and 
refused  to  permit  the  intervention  asked  for. 

/.  V.  V.  Lewis,  G.  M.  Nehon^  and  0.  J.  Cooky  for  the  appel- 
lants. 

E.  P.  Peterson  and  R.  H.  McClelland,  for  the  respondent 

*®"  Collins,  J.  The  nature  of  this  action  will  sufficiently 
iippear  upon  the  perusal  of  an  opinion  filed  on  the  determina- 
tion of  a  former  appeal:  Dennis  v.  Spencer,  45  Minn.  250. 
Thereafter  answer  was  made  to  an  amended  complaint,  and 
one  of  these  appellants  then  filed  his  complaint  in  interven- 
tion, claiming  a  right  so  to  do  under  the  provisions  of  1878, 
-General  Statutes,  chapter  66,  section  131.  At  '*'  the  trial  of 
the  action  this  pleading  was  stricken  out  on  plaintiff''8  motion. 
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and  an  application  for  leave  to  interpose  and  serve  another 
complaint  in  intervention  was  denied  by  the  court.  The  ver- 
dict was  against  the  defendant,  and  the  appeals  by  him  and 
by  the  intervener  are  from  orders  refusing  a  new  trial. 

The  only  question  in  the  case  which  we  need  to  determine- 
is  the  right  of  the  appellant  last  named  to  intervene  and  par- 
ticipate in  the  trial  of  the  action.  The  allegations  found  in 
the  answer  and  in  the  complaints  in  intervention  were  the 
same  in  substance.  Tlie  alleged  transfer  and  assignment  of 
the  original  vendor's  rights  and  interests  in  the  cattle  con-- 
tract  were  denied.  It  was  alleged  that  the  cattle  in  question 
were  actually  delivered  to  defendant  by  said  original  vendor,, 
and  not  by  his  pretended  assignee,  the  plaintiff;  that  at  the 
time  of  this  delivery  appellant's  intervener  had  procured  and 
held  an  unsatisfied  and  uncollectible  judgment  against  said 
vendor  for  a  certain  amount,  which  judgment  had  previously 
been  duly  entered  and  docketed  in  a  domestic  court  of  com- 
petent jurisdiction;  that  thereupon  said  intervener  had  duly 
instituted  garnishment  proceedings,  in  which  proceedings  de- 
fendant was  named  as  garnishee,  and  said  original  vendor, 
the  judgment  debtor,  was  made  defendant,  and  that  the  pro- 
ceedings in  garnishment  were  still  pending  and  undetermined^ 
There  were  also  several  formal  allegations  in  these  pleadings,, 
which  need  not  be  specially  referred  to. 

It  is  claimed  by  the  appellants  that  by  service  of  the  gar- 
nishment process  upon  defendant  a  lien  upon  the  debt  in 
controversy  was  acquired,  wliich  gave  the  holder  of  the  lien 
an  absolute  right  to  intervene,  and  thereafter  participate  in 
the  litigation  between  plaintiff  and  defendant;  Wohlwend  v. 
J.  I.  Case  Threshing  Mach.  Co.^  42  Minn.  500,  being  relied 
upon  to  support  this  position.  In  that  case  the  intervener 
was  a  mortgagee  of  personal  property,  which  was  destroyed 
by  the  alleged  negligence  of  a  third  party,  defendant  in  the 
action.  The  intervener,  by  virtue  of  its  chattel  mortgage, 
had  the  legal  title  to  the  property  destroyed,  and  the  right  to 
take  immediate  possession.  The  debt  was  past  due,  and  in 
amount  exceeded  the  value  of  the  property  when  destroyed. 
It  was  held  that  the  intervener  had  such  an  interest  as  enti- 
tled it  to  the  ***  benefit  of  the  statute  (section  131,  supra), 
as  the  same  had  been  carefully  construed  in  the  case  of  Lewis 
V.  Harwood,  28  Minn.  428,  in  which  it  was  said  that  the  inter- 
est which  entitles  a  party  to  intervene  in  an  action  between 
other  parties  must  be  in  the  matter  in  litigation  in  the  suit  as- 
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originally  brought,  and  of  such  a  direct  and  immediate  char- 
acter that  the  intervener  will  either  gain  or  lose  by  the  direct 
legal  effect  of  the  judgment  therein.  Tested  by  this  rule,  it 
is  impossible  to  see  how  the  appellant  Nelson  could  be  per- 
mitted to  intervene.  He  had  no  direct  or  immediate  interest 
in  the  pending  litigation,  if  we  give  full  credence  to  the  allega- 
tions in  respect  to  the  garnishment  proceedings  found  in  his 
complaint  as  well  as  in  defendant's  answer.  He  could  lose 
nothing  by  the  judgment  rendered  herein,  nor  could  he  profit 
by  it.  His  legal  rights  had  been  asserted  by  means  of  the 
garnishee  proceedings,  and  he  could  fully  protect  such  rights 
through  the  same.  Under  the  terms  of  section  174,  chapter 
€G,  supra,  the  present  plaintiff,  making  a  claim  to  the  money 
in  question,  could  have  been  brought  into  the  controversy,  or 
could  have  been  allowed  to  participate  as  a  claimant,  the  re- 
sult binding  him  in  the  same  manner  as  if  he  had  been  an 
original  party.  From  the  complaint  in  intervention  it  ap- 
peared affirmatively  that  appellant  Nelson  was  not  entitled  to 
intervene. 

Concerning  the  question  of  practice  raised  by  appellants, 
it  can  be  said  that,  if  the  court  below  ruled  erroneously,  it 
was  error  without  prejudice. 

Order  affirmed.  

Intervention— Who  May  Intervene.— The  interest  which  entitles  a 
person  to  intervene  in  a  suit  between  other  parties  must  be  in  the  matter  in 
litigation,  and  of  such  a  direct  and  immediate  character  that  the  intervener 
will  either  gain  or  lose  by  the  direct  legal  operation  and  eflfect  of  the  judg- 
ment: IJoin  V.  Volcano  Water  Co.,  13  Cal.  62;  73  Am.  Dec.  569,  and  note; 
Brown  v.  Smil,  4  Martin.  N.  S.,  434;  16  Am.  Dec.  175,  and  extended  note; 
Henry  v.  Travelers  Ins.  Co.,  16  Col.  179;  Curtis  v.  Lathrop,  12  Col.  169;  Kan- 
eaa  etc.  By.  Co.  v.  Fitzgerald,  33  Neb.  137;  Shannahan  v.  Stevens,  139  111.  428; 
Stansell  v.  Fleming,  81  Tex.  294;  Bohinson  v.  Crescent  City  etc.  Co.,  93  CaL 
SI 6;  Morey  v.  Lett,  18  Col.  128.  See  further  the  note  to  Lacroix  v.  Menard, 
15  Am.  Dec.  162. 
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Waoek   v.   FfilNK. 

[61  Minnesota,  282.] 
NxoLiaBNCi— LiABiLiTT  or  A  Sbabcher  OF  Kecords.— A  searcher  of  reo* 

ords  who,  in  the  preparation  of  an  abstract  uf  title,  assumed  the  infor- 
mation derived  from  a  marginal  reference  in  the  record  book  to  !)• 
correct,  does  so  at  bis  peril,  and  is  liable  in  damages  to  an  employer 
who  suffers  loss  owing  to  his  omission  to  examine  the  record  of  the  instm* 
ment  referred  to. 

Action  for  damages  sustained  from  the  incorrectness  of  an 
abstract  of  title  furnished  by  the  defendant. 

M.  H.  Keeley,  and  Southworth  and  Coller,  for  the  appellant. 

O.  W.  Batchelder,  for  the  respondent. 

»83  Mitchell,  J.  The  plaintiff  employed  the  defendant, 
who  was  engaged  in  that  business,  to  prepare  and  furnish  her 
an  abstract  of  title,  as  the  same  appeared  of  record,  of  eighty 
acres  of  land.  In  pursuance  of  this  contract  defendant 
furnished  plaintiflf  what  he  certified  to  be  a  true  and  correct 
abstract  of  the  title  of  the  land  "as  the  same  appears  on  the  orig- 
inal records  of  the  register's  oflBce,  which  has  been  carefully 
reviewed  and  compared  to  date."  This  abstract,  which  pur- 
ported to  be  a  short  summary  or  index  of  all  the  instruments 
of  record  affecting  the  title,  giving  the  names  of  the  parties, 
the  character  of  the  instrument,  etc.,  showed  that  the  then 
owner  of  the  land  had  executed  a  mortgage  upon  it  and  other 
lands  for  eleven  hundred  dollars,  and  that  the  mortgagee  had 
assigned  it  to  one  West,  who  subsequently  assigned  it  to  ono 
Berry.  But  the  abstract  also  stated  that  a  "satisfaction"  of 
this  mortgage  executed  by  Berry  was  of  record,  giving  the 
date  and  place  of  record.  Relying  upon  this  abstract,  the 
plaintiff  purcliased  and  paid  for  the  land.  It  was  subse- 
quently discovered,  however,  that  the  mortgage  on  this  land 
had  never  in  fact  been  satisfied  or  released;  that  the  instru- 
ment which  was  described  in  the  abstract  as  a  satisfaction 
was  merely  a  release  of  the  other  lands,  but  retained  the  lien 
of  the  mortgage  on  the  land  purchased  by  plaintiff.  As  a 
consequence,  plaintiff  has  been  compelled  to  pay  the  mort- 
gage, and  her  grantor  being  insolvent,  she  sues  the  defendant 
for  damages. 

The  explanation  and  excuse  which  defendant  makes  is  that 
when  the  partial  release  was  recorded,  the  register  of  deeds, 
in  his  reference  to  it  on  the  margin  of  the  record  of  the  mort- 
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gage,  erroneously  made  the  entry  "  Satisfied  "  (with  a  refer- 
ence to  tlie  book  and  page  where  recorded)  when  in  fact  it 
should  have  been  "  Partially  satisfied "  or  "  Partially  dis- 
charged," and  that  in  making  up  the  abstract,  '***  he  relied 
upon  this  marginal  entry,  supposing  it  to  be  correct,  and  did 
not  examine  the  contents  of  the  instrument  of  release  itself. 

Upon  this  state  of  the  evidence  the  court  left  it  to  the  jury 
to  say  whether  or  not  the  defendant  was  guilty  of  negligence. 
In  this  we  think  the  court  erred. 

The  court  correctly  stated  the  rule  of  law  to  be  that  in  fur- 
nishing this  certificate  of  title  as  the  same  appeared  of  rec- 
ord, the  defendant  did  not  become  a  guarantor  of  the  title, 
but  was  only  liable  for  the  consequences  of  his  want  of  proper 
care  or  skill  in  the  preparation  of  the  abstract.  But  we  think 
the  learned  judge  made  a  wrong  application  of  the  rule  to  the 
facts  of  this  case.  The  fair  and  reasonable  import  of  defend- 
ant's undertaking  was  to  obligate  him  to  make  a  full  and  true 
search  and  examination  of  the  records  relating  to  the  title  of 
the  land,  and  to  note  upon  the  abstract  accurately  every 
transfer,  conveyance,  or  other  instrument  of  record  in  any 
way  affecting  the  title:  Wakefield  v.  Chowen,  26  Minn.  379. 
This  was  what  he  certified  he  had  done.  He  was  not  required 
to  give  any  opinion  as  to  the  legal  eflect  of  any  of  the  instru- 
ments, and  just  how  full  or  minute  a  description  of  them  he 
should  give  was,  perhaps,  to  a  certain  extent,  a  matter  for 
himself  to  decide;  but  in  so  far  as  he  assumed  to  describe 
them,  certainly  due  care  and  skill  required  that  such  descrip- 
tion should  be  accurate.  The  record,  and  not  a  marginal 
reference  to  it  by  the  register  (which  is  required  merely  for 
convenience  in  making  searches)  is  what  determines  the 
character  and  legal  effect  of  an  instrument;  and  the  duty  of 
an  examiner  of  titles  is  not  fulfilled  by  merely  assuming  the 
accuracy  of  such  a  reference,  without  examining  the  instru- 
ment itself. 

Any  other  rule  would  render  abstracts  of  title  so  unreliable 
as  to  be  of  little  value.  Instead  of  leaving  the  question  to  the 
jury,  the  court  ought  to  have  instructed  them  that  in  failing 
to  examine  the  record  of  the  instrument  itself  the  defendant 
was  guilty  of  negligence. 

In  conclusion  we  may  add  that  the  former  action  was  no 
bar,  and  the  evidence  relating  to  it  ought  not  to  have  been 
admitted.  Upon  the  question  whether  plaintiff  had  paid  the 
mortgage,  we  think  there  was,  under  the  evidence,  nothing  to 


504  Wkiqht  v.  Larson.  [Minn. 

be  submitted  to  the  jury.  Part  ***  of  it  had  been  paid  in 
money,  and  when  plaintiff  sold  the  land  the  purchaser,  in 
part  payment  of  the  purchase  money,  gave  his  note  secured 
by  a  new  mortgage  in  place  of  the  one  given  by  plaintiff's 
grantor.  This  amounted  to  payment  by  plaintiff. 
Order  reversed  and  new  trial  ordered. 

Searchers  of  Records. — Liability  for  Failitris  to  Exercisk  Care  and 
Skill  in  Examining  Titles:  See  Lattin  v.  Oilleite,  95  Cal.  317;  29  Am. 
St.  Rep.  115,  and  Dickie  v.  Abstract  Co.,  89  Tenu.  431;  24  Am.  St.  Rep.  616, 
aud  note. 


Wright  v.  Larson. 

[51  Minnesota,  S2L] 
Chattel  Mortoaoes,  Priorities  Between — Mortgagee  in  Good  Faith, 
Who  Is. — A  subsequent  mortgagee  cannot  obtain  priority  for  his  lien 
over  an  earlier  unrecorded  mortgage,  unless  he  shows  that  he  is  a  mort- 
gagee in  good  faith,  a  term  which,  in  such  cases,  means  "  without 
notice"  as  well  as  "for  a  valuable  consideration";  but  good  faith  is 
prima  facie  made  out  by  proof  that  the  second  mortgage  was  taken  for  a 
valuable  consideration  and  in  the  ordinary  course  of  business. 

MosNESs,  the  intervener,  entered  into  a  contract  with  Lar- 
son, by  which  the  latter  was  to  farm  land  on  shares.  Under 
this  contract  Mosness  was  to  retain  the  title  to  all  crops 
raised  on  the  farm,  until  a  division  thereof  was  made,  and 
Larson's  share  was  to  be  subject  to  a  lien  in  favor  of  Mosness 
as  security  for  any  existing  or  future  indebtedness  to  the 
latter.  The  contract  was  never  filed.  Larson  subsequently 
executed  a  chattel  mortgage  on  his  half-interest  in  the  crops 
to  the  plaintiff,  which  mortgage  was  duly  filed.  The  remain- 
ing facts  appear  sufficiently  in  the  opinion. 

A.  Ro88,  for  the  appellants. 

George  E.  Perley  and  J.  E.  Greene,  for  the  respondent. 

saa  Mitchell,  J.  This  action  was  brought  to  recover  pos- 
session of  a  quantity  of  wlieat,  to  which  plaintiff  claimed  to 
be  entitled  under  a  chattel  mortgage  executed  by  defendant 
April  21,  1890,  and  duly  filed  the  same  day.  The  defense 
of  the  defendant  was  that  the  mortgage  was  obtained  by  false 
and  fraudulent  representations. 

The  intervener  came  in,  and  claimed  the  property  under 
t^o  lease  or  contract  between  himself  and  defendant,  executed 
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July  16,  1889,  and  which  was  never  filed.  Plaintiflf  traversed 
both  the  answer  of  the  defendant  and  the  complaint  of  the 
intervener.  The  decision  being  in  favor  of  the  plaintiff  on 
both  issues,  the  defendant  and  the  intervener  both  appealed. 

1.  In  defendant's  appeal  there  is  no  case  or  bill  of  excep- 
tions, the  only  point  made  being  that  the  special  findings  of 
the  trial  court  amount  to  a  finding  of  all  the  facts  essential  to 
avoid  plaintifi''8  chattel  mortgage  on  the  ground  of  fraud. 
All  we  deem  necessary  to  say  with  reference  to  this  is  that 
an  examination  of  the  findings  shows  that  this  is  not  so. 

2.  The  intervener  takes  exception  to  the  sufiiciency  of 
plaintiff's  complaint,  and  also  to  the  sufiiciency  of  the  de- 
€cription  of  the  property  '*'  in  his  chattel  mortgage.  We 
think  there  is  no  merit  in  either  point.  While,  perhaps,  not 
grammatically  expressed,  the  description  in  the  mortgage 
clearly  covers  one-half  interest  in  all  wheat  that  should  be 
raised  on  the  land  referred  to  during  the  year  1890,  whether 
then  sown  or  to  be  thereafter  sown. 

We  do  not  deem  it  necessary  to  consider  whether  the  con- 
tract between  intervener  and  defendant  was  in  fact  a  lease, 
and  created  the  relation  of  landlord  and  tenant,  or  was  a  mere 
contract  of  hiring.  The  intervener  has  declared  on  it  as  a 
lease,  and  without  determining  its  exact  character,  or  what 
■were  the  respective  rights  of  intervener  and  defendant  in  the 
grain  before  division,  we  think  there  was  evidence  which  jus- 
tified the  court  in  finding  that  the  grain  had  been  divided, 
and  the  part  out  of  which  the  grain  in  controversy  was  taken 
had  been  set  apart  as  the  property  of  the  defendant,  subject 
only  to  a  lien  in  favor  of  the  intervener  for  any  general  in- 
debtedness of  the  defendant  to  him,  as  provided  in  the  lease. 
This  clause  in  the  lease  was,  in  efTect,  a  chattel  mortgage,  and 
■came  under  the  provisions  of  the  statute  providing  that  mort- 
gages of  personal  property,  not  accompanied  by  immediate 
delivery  and  followed  by  actual  and  continued  change  of  pos- 
session, shall  be  void  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  filed,  etc.:  Merrill  v.  Ressler, 
57  Minn.  82;  5  Am.  St.  Rep,  822. 

The  burden  was  undoubtedly  upon  plaintiff,  a  subsequent 
mortgagee,  as  against  intervener,  a  prior  mortgagee,  to  prove 
that  he  took  his  mortgage  in  good  faith;  and,  under  the  deci- 
eions  of  this  court,  "good  faith,"  in  such  cases,  means  "  without 
notice,"  as  well  as  "  for  a  valuable  consideration":  Bank  of 
Fannington  v.  Ellis,  30  Minn.  270;  McNeil  v.  Finnegan,  33 
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Minn.  375;  Tolhert  v.  Horton,  31  Minn.  518.  But  proof  that 
the  second  mortgage  was  taken  for  a  valuable  consideration^ 
and  in  the  ordinary  course  of  business,  is,  in  the  absence  of 
any  opposing  suspicious  circunnstances,  sufficient  to  make  out 
a  prima  facie  case  of  good  faith:  Bank  of  Farmington  v.  Ellisy 
30  Minn.  270.  The  findings  are  general,  but  necessarily  in- 
clude, by  implication,  a  finding  that  the  plaintiff's  mortgage 
was  taken  in  good  faith.  While  the  evidence  is  not  of  the 
most  satisfactory  character,  '**  yet  we  are  of  opinion  that  it 
justified  the  finding,  in  the  absence  of  any  opposing  evidence 
on  the  part  of  the  intervener. 

In  both  appeals  the  order  appealed  from  is  affirmed. 


Mortgages — Priority— Mortgagee  in  Good  Faith. — A  subsequent 
mortgagee  with  notice  of  a  prior  mortgage  is  not  a  subsequent  mortgagee  in 
good  faith:  Milionville  State  Bank  v.  Kuhnle,  50  Kan.  420;  34  Am.  St.  Rep, 
J 29,  and  note;  Howard  v.  First  Nat.  Bank,  44  Kan.  549;  HuUng  v,  Abbott,  86 
Cal.  423;  Short  v.  Fogle,  42  Kan.  349.  One  who  takes  a  conveyance  of  lauds 
with  notice  of  a  prior  unrecorded  mortgage  is  not  a  bona  fidt  purchaser  who 
can  gain  a  priority  by  having  his  mortgage  first  recorded:  Dunham  v.  Dey, 
15  Johns.  554;  8  Am.  Dec.  282,  and  note.  One  who  takes  a  conveyance  of 
land,  with  notice  of  an  outstanding  equitable  right  or  title  in  a  third  person^ 
takes  it  subject  to  such  outstanding  right:  McCone  v.  Courser,  64  N.  H.  506.. 

Mortgages— Priority — Extent  of  Lien — Notice. — A  second  mortgage© 
with  notice  of  his  mortgagor's  mortgage  on  the  same  land  can  enforce  his 
lien  only  to  the  extent  of  his  mortgagor's  claim.  If  he  is  without  notice,  he 
can  enforce  his  lien  to  the  extent  of  his  entire  mortgage  debt:  TuitnaH  ▼. 
Bell,  54  Ark.  273;  26  Am.  St.  Hep.  35,  and  note. 


Dyer  v.  Great  Northern  Railway  Company. 

[51  Minnesota,  345.] 

Carrier,  Delivery  of  Goods  to.  Passes  Title  to  Consignee. — The  legal 
presumption  is  that  upon  the  delivery  of  goods  to  a  common  carrier 
the  title  thereto  vests  in  the  consignee,  and  the  carrier,  having  the 
right  to  rely  upon  this  presumption,  in  the  absence  of  express  notice 
from  the  consignor  to  the  contrary,  may  settle  with  the  consignee  in 
case  the  property  is  lost,  stolen,  or  destroyed. 

Carriers,  Liability  of,  to  Consignee. — The  consignment  of  a  chattel  by 
a  common  carrier  to  one  who  has  purchased  it  on  the  understanding 
that  the  title  thereto  is  not  to  vest  in  him  until  the  price  is  fully  paid 
gives  him  a  special  property  in  such  chattel,  and,  if  it  is  destroyed  while 
in  the  carrier's  possession,  he  is  entitled  to  recover  its  full  value  from 
the  latter. 

Notice  of  Title  to  Chattel,  Carrier  Not  Affected  With,  by  Filing  or 
Bill  of  Sale. — The  registration  of  a  conditional  contract  of  sale,  accord* 
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inw  to  the  provisions  of  the  Minnesota  statnte,  does  not  aflFect  a  carrier 
who  has  received  the  suhject  matter  of  the  contract  for  transportatioa 
to  the  vendee,  with  notice  of  the  fact  that  the  title  to  the  property  i* 
still  in  the  vendor.  Hence,  if  the  property  is  destroyed  while  in  th» 
carrier's  hands,  he  may  show,  in  bar  of  an  action  by  the  seller  to  re< 
cover  its  value,  that  a  settlement  has  already  been  made  with  th» 
vendee. 

M.  D.  Grover  and  R.  A.  Wilkinson,  for  the  appellant. 

McLaughlin  and  Morrison,  for  the  respondents. 

'*'  Collins,  J.  Plaintiffs  were  the  consignors,  one  Col- 
well,  the  consignee,  and  defendant,  the  common  carrier,  of  a 
piano  shipped  from  Minneapolis  to  Anoka  over  its  line  of 
railway.  When  the  instrument  was  delivered  to  defendant 
for  carriage,  its  agent  gave  the  usual  bill  of  lading  to  plain- 
tiflTs,  and  this  was  immediately  transmitted  by  them  to  Col- 
well,  the  consignee.  Soon  after  its  arrival  at  Anoka,  and 
before  Colwell  had  the  opportunity  to  remove  it  from  the 
depot,  the  piano  was  destroyed  by  fire.  Thereupon  Colwell 
made  a  claim  upon  defendant  for  its  value,  producing  the 
bill  of  lading  and  an  invoice,  from  which  it  appeared  that  he 
had  purchased  the  piano  from  plaintiffs,  and  had  partly  paid 
for  the  same.  The  fact  was  that  the  sale  to  Colwell  was  con- 
ditional, a  written  contract  having  been  made  that  the  title 
to  the  instrument  should  remain  in  plaintiffs  until  Colwell 
paid  for  it  in  full,  and  a  copy  of  this  contract  had  been  duly 
iiled  in  the  office  of  the  proper  city  clerk  a  few  days  before 
the  fire,  in  compliance  with  the  provisions  of  the  statute: 
Gen.  Stats.  1878,  c.  39,  sees.  15,  etc.  Defendant  had  no 
actual  knowledge  of  this,  and  had  not  been  advised  in  any 
manner  as  to  plaintiffs'  claim  upon  the  piano  when,  in  set- 
tlement of  Colwell's  demand,  it  paid  to  him  its  full  value. 

It  is  thoroughly  settled  that  if  no  other  facts  appear  the 
consignee,  and  not  the  consignor,  of  property  delivered  to  a. 
common  carrier  must  be  considered  its  owner:  Benjamin  v. 
Levy,  39  Minn.  11.  The  legal  presumption  is  that  upon  the 
delivery  of  '*®  goods  to  a  common  carrier  the  title  thereto 
vests  in  the  consignee,  and  this  presumption  the  carrier  haa 
a  right  to  rely  upon,  in  the  absence  of  express  notice  from 
the  consignor  to  the  contrary.  The  carrier,  therefore,  haa 
the  riglit  to  settle  with  the  consignee  in  case  the  property  ia 
lost,  stolen,  or  destroyed:  Scammon  v.  Wells,  Fargo  <&  Co.,  84 
Cal.  311;  Pennsylvania  Co.  v.  Holderman,  69  Ind.  18;  2  Am. 
&  Eng.  Ency.  of  Law,  810,  811,  and  cases  cited  in  notes. 
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Again,  upon  the  stipulated  facts,  Colwell  had  a  special  prop- 
erty in  the  instrument,  and  as  a  special  owner  could  recover 
its  full  value  from  the  defendant:  Chamberlain  v.  West,  37 
Minn.  54.  See,  also,  Jellett  v.  St.  Paul  etc.  Ry.  Co.,  30  Minn.  265; 
Brown  v.  Shaw,  51  Minn.  266;  Marsden  v.  Cornell,  62  N.  Y. 
215;  Boston  etc.  R.  R.  Co.  v.  Warrior  Mower  Co.,  76  Me.  260; 
White  V.  Webb,  15  Conn.  305.  Counsel  for  respondents  do 
not  take  issue  upon  these  propositions,  but  insist  that,  on  the 
filing  of  a  cop3'  of  the  conditional  contract  of  sale,  as  before 
stated,  defendant  carrier  had  notice  that  their  clients  retained 
title  to  the  property,  and  was  bound  by  such  notice.  The 
statutes  (Gen.  Stats.  1878,  sees.  15,  etc.)  have  no  application. 
They  were  enacted  for  the  benefit  and  protection  of  the  parties 
therein  mentioned,  namely,  creditors  of  the  vendee,  subse- 
quent purchasers,  and  mortgagees  in  good  faith,  and  the 
well-established  rules  of  law  fixing  defendant's  liability  as  a 
common  carrier  were  in  no  manner  affected  by  the  provisions 
therein  contained. 
Order  reversed. 

Sales — DEtrvERT  to  Carrier.— Delivery  of  goods  to  a  carrier  under  an 
«xecutory  contract  of  sale  vests  the  title  in  the  vendee,  if  they  correspond 
•with  the  contract:  Pieraon  v.  Crooha,  115  N.  Y.  539;  12  Am.  St.  Rep.  831, 
and  note;  Commonwealth  v.  Fleming,  1.30  Pa.  St.  138;  17  Am.  St.  Rep.  763. 
A  delivery  of  goods  to  a  carrier  indicated  by  the  vendee  is  a  delivery  to  the 
vendee:  Bradford  v.  Marhury,  12  Ala.  520;  46  Am.  Dec.  264;  Diversy  v. 
Kelloijff,  44  111.  114;  92  Am.  Dec.  154,  and  note;  Krudler  v.  Ellison,  47  N.  Y. 
SG;  7  Am.  Rep.  402.  If  the  contract  of  purchase  be  silent  as  to  the  person 
•or  mode  by  which  the  goods  are  to  be  sent,  a  delivery  by  the  vendor  to  a 
common  carrier  in  the  usual  course  of  business  transfers  the  property  to  the 
vendee:  Magruder  v.  Gage,  33  Md.  344;  3  Am.  Rep.  177;  Loyd  v.  Wight, 
20  Ga.  574;  65  Am.  Dec,  636,  and  note;  Hall  v.  Bichardson,  16  Md.  397;  77 
Am.  Dec.  303,  and  note;  Sarbecker  v.  State,  65  Wis.  171;  66  Am,  Rep.  624, 
and  note.  See  further  the  extended  note  to  McNeai  v.  Braun,  26  Am.  St. 
Rep.  451. 
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[51  Minnesota,  860.] 

ExKOOTiOKS. — A  Granary  Which  Is  Appurtenant  to  an  Exempt 
HoMEsi'EAD  Is  Itself  Exempt,  and  its  severance  from  the  freehold 
through  the  wrongful  act  of  a  trespasser  does  not  deprive  it  of  its 
exempt  character. 

Bxechtions — Judgment  for  Value  of  Converted  Propertt  When  Ex- 
empt From  Levy. — A  judgment  recovered  for  the  value  of  an  exempt 
granary,  which  has  been  severed  from  the  homestead  through  the  wrong- 
ful act  of  a  trespasser,  is  to  be  treated  as  a  judgment  for  exempt  personal 
property,  and  is  therefore  exempt  from  execution. 

BSxECUTioNS— Sheriff's  Liability  for  Violation  of  Exemption  Laws. — 
To  fix  a  liability  upon  a  sheriff  for  a  wrongful  levy  upon  an  exempt 
judgment,  he  should  be  given  proper  notice,  or  demand  should  be  mads 
upon  him  before  suit  is  brougnt,  but  proof  that  such  demand  was  made 
is  not  necessary,  if  the  proceeds  of  the  execution  sale  were  paid  over 
before  the  plaintiff  was  duly  notified  of  the  levy,  and  thus  enabled  to 
make  a  seasonable  demand. 

Montague  and  Bucklen,  for  the  appellant. 

H.  Steenersony  E.  M.  Stanton,  and  A.  B.  Holston,  for  the  ro- 
■pondent. 

***  Vanderburgh,  J.  It  is  alleged  and  found  that  the 
plaintiff  recovered  a  judgment  against  one  Wyer  for  the  un- 
lawful taking,  removal,  and  conversion  of  certain  property 
described  in  the  complaint  as  wheat,  barley,  and  a  certain 
frame  building  used  as  a  granary,  in  which  the  grain  men- 
tioned was  stored.  It  is  also  alleged,  and  so  found,  that  the 
granary  was  situated  upon  plaintiff's  exempt  homestead,  and 
a  fixture  thereon,  and  was  accordingly  exempt  from  levy  and 
Bale.  The  grain  was  also  found  to  be  exempt.  The  amount 
of  the  judgment  so  recovered  was  the  sum  of  four  hundred 
and  sixty-eight  dollars  and  seventy-six  cents. 

An  execution  was  issued  to  the  sheriff  defendant  in  this 
action  for  the  collection  of  this  judgment  March  24,  1891, 
and  on  the  next  day  the  defendant  in  the  execution  paid  him, 
in  satisfaction  thereof,  the  ^**  amount  of  the  judgment,  with 
interest  and  costs.  Prior  to  the  date  last  mentioned,  there 
had  been  recovered  judgments  against  the  plaintiff,  amount- 
ing to  the  sum  of  two  hundred  and  sixty-seven  dollars  and 
sixty-nine  cents,  with  interest  and  costs;  and  executions  were 
duly  issued  on  such  judgments  to  the  defendant,  as  sheriff, 
on  the  twenty-third  day  of  March,  1891,  and  on  that  day  he 
undertook  to  levy  upon  the  first-mentioned  judgment — that 
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is  to  say,  it  is  found  by  the  court  that  on  the  same  day  the 
defendant,  as  such  sheriff,  and  for  the  purpose  of  levying  such 
executions,  made  certified  copies  of  both  executions,  and 
€erved  them,  together  with  his  return,  upon  the  clerk  of  the 
court,  and  notified  the  clerk  of  such  levy,  but  did  not  serve 
the  plaintiff,  judgment  debtor  in  the  executions,  and  judg- 
ment creditor  in  the  judgment  levied  on,  until  the  thirtieth 
day  of  March,  1891.  On  the  twenty-fifth  day  of  March  the 
defendant  sheriff  applied,  of  the  money  collected  for  plaintiff 
■on  his  judgment,  the  sum  of  two  hundred  and  sixty-seven 
dollars  and  sixty-nine  cents  in  satisfaction  of  the  executions 
■against  him;  and  it  is  to  recover  that  sum  as  having  been 
wrongfully  so  applied  by  the  sheriff  that  this  action  is  brought 
against  him. 

1.  The  exempt  homestead  included  the  granary  as  appur- 
tenant to  the  premises,  and  necessary  for  the  use  of  the  family 
(1  Freeman  on  Executions,  sec.  245;  1878  Gen.  Stats,  c.  68, 
sec.  1);  and  it  did  not  lose  its  exempt  character  by  reason  of 
its  severance  from  the  freehold  through  the  wrongful  act  of  a 
trespasser.  But,  the  severance  having  taken  place,  the  owner 
of  the  exempt  homestead  to  which  it  belonged  might  bring 
replevin,  or  sue  for  its  conversion  as  personal  property  (  Wash- 
burn v.  Cutter^  17  Minn.  367)  and  the  judgment  recovered 
for  the  value  of  the  grain  and  the  granary  in  which  it 
was  stored  may  be  treated  as  a  judgment  for  exempt  personal 
property,  within  the  meaning  of  1878  General  Statutes,  chap- 
ter 66,  section  313,  and  accordingly  exempt  from  levy  upon 
execution. 

2.  But  in  order  to  fix  a  liability  upon  the  sheriff  for  such 
wrongful  levy  upon  the  exempt  judgment  he  should  have  had 
proper  notice  or  a  demand  should  have  been  made  upon  him 
before  suit  brought  against  him,  unless  prevented  by  his  own 
conduct.  This  was  not  shown  in  the  case,  but  the  money  was 
prematurely  paid  over  or  applied  on  the  executions  before  the 
levy  was  completed  by  the  proper  notice  to  plaintiff  so  as  to 
enable  him  to  make  a  seasonable  demand:  '*'  1  Freeman 
on  Executions,  sec.  306.  Such  payment  was  unauthorized, 
and  the  necessity  of  proof  of  a  demand  was  dispensed  with. 

Order  affirmed.  

Homestead — Exemption  of  Appurtenance. — A  public  grist-mill  adjoin- 
ing the  owner's  farm,  but  not  inclosed  with  it  is  not  a  part  of  the  homestead 
for  purposes  of  exemption:  Mouriquand  v.  hart,  23  Kan.  594;  31  Am.  Rep. 
200. 
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ExECOTioN — Proceeds  o»  Judgment  When  Exempt.— A  judgment 
against  a  aheriflf  for  the  wrongful  conversion  by  him  of  property  exempt 
from  sale  under  execution  is,  together  with  costs,  also  exempt:  Below  v. 
Hobbins,  76  Wis.  600;  20  Am.  St.  Rep.  89,  and  note. 

Exemptions.— Remedy  of  Debtor  Whose  Rights  Hatb  Bekn  Viq. 
tATED:  See  the  extended  notes  to  Van  Dresor  v.  King,  lb  Am.  Dec.  645, 
End  Palmer  v.  Village  of  St.  Albans,  6  Am.  St.  Rep.  132.  A  sheriff  or  other 
officer  has  no  right  to  take  from  a  debtor,  by  virtue  of  process  against  him, 
property  which  is  exempt  from  execution,  if  he  does  he  will  be  liable  for 
trespass:  People  v.  Clements,  68  Mich.  655;  13  Am.  St.  Rep.  373,  and  note; 
Harrington  v.  Smith,  14  Col.  376;  20  Am.  St.  Rep.  272;  McCoy  v.  Brennan, 
61  Mich.  362;  1  Am.  St.  Rep.  589. 
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[51  Minnesota,  474.] 

Bond  to  Secure  Mortgage  Against  Paramount  Liens,  Construction 
of. — A  bond  conditioned  that  a  mortgagor  shall  erect  a  building  on  the 
mortgaged  land  within  a  specified  time,  pay  all  claims  for  labor  and 
materials  which  are  or  may  become  liens  on  the  land  or  building,  and 
keep  the  security  the  first  and  paramount  lien  on  the  premises,  is  to  be 
construed  as  a  mere  general  contract  of  indemnity  against  paramount 
liens,  and  not  as  an  undertaking  to  be  bound  by  the  result  of  any  actions 
brought  against  the  mortgagee  by  parties  claiming  such  liens,  or  to  as- 
sume the  defense  of  such  actions  in  the  absence  of  any  request  by  the 
mortgagee  to  do  so. 

Judgment  Not  Binding  in  Subsequent  Action  Between  Defendants, 
When. — Where,  in  an  action  against  a  landowner  and  his  mortgagee  to 
enforce  a  lien  on  the  premises  for  materials  furnished  for  the  construc- 
tion of  a  building  thereon,  neither  of  the  defendants  appears,  and  a  per- 
sonal judgment  is  rendered  by  default  against  the  landlord  and  declared 
to  be  paramount  to  the  lien  of  the  mortgage,  this  judgment,  in  the  ab- 
sence of  proof  that  the  mortgagor  was  notified  to  assume  the  defense  of 
the  action,  binds  only  the  mortgagee  upon  the  issue  of  the  priority  of 
tiie  materialman's  lien,  and  cannot  be  introduced  as  evidence  of  such 
priority  in  a  subsequent  action  instituted  by  the  mortgagee,  after  satis- 
fying the  judgment,  to  recover  the  amount  paid  from  the  mortgagor  and 
his  sureties. 

George  D.  Emery,  for  the  appellant. 

George  F.  Edwards,  for  the  respondents. 

476  Mitchell,  J.  It  seems  to  us  that  the  determination  of 
this  appeal  hinges  upon  the  single  question  whether  the  judg- 
ment in  a  previous  action  by  the  Minneapolis  Glass  Company 
against  one  Bartsch  and  the  present  plaintiff  was  evidence 
against  the  present  defendants  of  any  thing  except  the  fact  of 
its  recovery;  for  if  it  was,  we  think  it  would  be  conclusive 
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evidence  against  them  of  every  fact  necessary  to  be  found  in 
order  to  recover  such  a  judgment. 

Bartsch  was  negotiating  for  a  loan  of  money  from  the  pres* 
ent  plaintiff,  to  be  secured  by  mortgage  on  certain  real  estate, 
and  as  an  inducement  to  plaintiff  to  make  the  loan,  agreed  ta 
erect  and  complete  on  the  premises  a  certain  building,  the 
construction  of  which,  it  is  fairly  inferable  from  the  language 
of  the  bond  hereinafter  described,  had  been  already  com- 
menced; but  as  the  real  estate  and  building  might  be  or 
might  become  holden  and  liable  for  liens  and  claims  of  me- 
chanics and  others,  the  plaintiff  exacted  of  Bartsch  a  bond 
executed  by  himself  as  principal  and  the  other  defendants  aa 
sureties,  conditioned  that  Bartsch  should  erect  and  complete 
the  building  within  a  specified  time,  and  pay  or  cause  to  be 
paid  all  bills,  claims,  and  demands  of  laborers,  materialmen^ 
and  others  for  labor  performed  and  materials  furnished  for 
such  building,  and  used  therein,  which  were  then,  or  which 
might  become,  liens  on  said  real  estate  or  the  building  thereon, 
and  "  should  keep  and  maintain  the  security  or  *'*  mortgage 
(to  the  plaintifi")  the  first  and  paramount  lien  on  said  real 
estate,  building,  and  improvements  thereon,"  and  pay  and  re- 
imburse the  plaintiff  for  all  moneys  paid  out  in  said  matter 
or  by  reason  of  said  claims,  liens,  etc.,  and  reimburse  it  for 
all  expenses  incurred,  moneys  paid  out,  and  for  all  time, 
trouble,  and  work  in  and  about  said  matters  performed  by 
any  of  its  officers,  agents,  or  employees.  Thereupon  the  plain- 
tiff made  the  loan  secured  by  mortgage  and  recorded  June  2, 
1890,  and  Bartsch  proceeded  with  the  construction  of  the 
building.  Subsequently  the  Minneapolis  Glass  Company 
commenced  an  action  against  Bartsch  and  the  present  plain- 
tiff to  enforce  a  lien  upon  the  premises  for  glass  alleged  to 
have  been  furnished  to  Bartsch  in  September  and  October^ 
1890,  for  the  construction  of  the  building. 

The  relief  sought  in  that  action  was  for  personal  judgment 
against  Bartsch,  and  that  such  judgment  be  declared  a  lien 
on  his  interest  in  the  premises,  and  that  such  lien  be  ad- 
judged paramount  and  prior  to  the  lien  of  the  present  plain- 
tiff's mortgage.  Neither  Bartsch  nor  the  present  plaintiflT 
appeared  or  answered  in  that  action,  which  resulted  in  a  judg- 
ment on  default,  in  accordance  with  the  allegations  and 
prayer  of  the  couj plaint.  These  sureties  had  no  notice  of  that 
action,  nor,  so  far  as  appears,  did  the  present  plaintiff  ever 
request  Bartsch  to  defend  the  action  in  its  behalf.     PldintiflT 
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having  paid  the  amount  of  the  judgment  in  favor  of  the  glass 
company,  brought  this  action  on  the  bond,  and  as  evidence  of 
a  breach  of  its  condition,  introduced  merely  the  record  in  the 
other  action.  There  is  perhaps  no  subject  upon  which  tho 
courts  are  more  at  sea  than  the  law  in  relation  to  the  effect 
of  a  judgment  against  a  principal  for  the  purpose  of  charging 
a  surety. 

Of  course  every  one  is  familiar  with  the  rule  that  as  against 
any  one  except  the  parties  and  their  privies,  a  judgment  is 
evidence  only  of  the  fact  of  its  recovery.  What  are  sometimes 
called  exceptions  to  this  rule  are  not  exceptions,  but  do  not 
fall  within  the  rule  at  all,  depending  solely  upon  the  prin- 
ciple that  one  may  contract  to  be  answerable  to  another  upoQ 
such  lawful  conditions  as  he  pleases.  Hence,  if  a  surety  stipu- 
lates for  any  particular  method  by  which  the  liability  of  his 
principal  or  of  himself  shall  be  fixed,  he  is  bound  by  *''®  it. 
If  he  has  undertaken,  either  expressly  or  by  implication  from 
•the  position  which  he  has  assumed  with  reference  to  pending 
litigation,  to  be  responsible  for  the  result  of  a  suit  between 
others,  to  which  he  is  not  a  party,  and  to  which  he  has  not  been 
made  privy  by  notice  and  an  opportunity  to  defend,  then  in 
the  absence  of  fraud  and  collusion,  the  judgment  against  the 
principal  alone  would  be  conclusive  evidence  against  him  of 
every  fact  which  it  was  necessary  to  find  to  recover  such  a 
judgment.  This  would  be  because  he  had  so  contracted.  In 
the  absence  of  such  agreement,  express  or  implied,  it  would 
be  as  to  him  res  acta  inter  alios,  and  evidence  of  nothing  ex- 
cept the  fact  of  its  recovery.  There  would  seem  to  be  no 
middle  ground,  and  it  is  consequently  very  difficult  to  sus- 
tain on  principle  that  numerous  class  of  cases  which  hold  cer- 
tain judgments  against  the  principal  prima  facie,  but  not 
conclusive  evidence  that  the  facts  in  pais  against  which  the 
surety  agreed  to  indemnify  were  established  in  the  suit. 

In  every  case  the  important  question  is:  What  are  the 
terms  of  the  surety's  contract?  What  has  he  undertaken  to 
indemnify  his  covenantee  against?  On  what  contingency  has 
he  agreed  that  his  liability  shall  be  fixed?  But  we  have  no 
occasion  to  go  into  any  extended  discussion  on  this  subject, 
for  the  reason  that  we  are  satisfied  that  under  the  facts  the 
determination  in  the  other  suit  that  the  glass  company's  lien 
was  prior  to  that  of  plaintifi''8  mortgage,  is  not  res  adjudicata^ 
even  as  to  Bartsch.  If  it  is,  it  must  be  by  virtue  of  the  cove- 
nant in  the  bond  to  the  effect  that  Bartsch  should  keep  and 
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maintain  plaintiffs  mortgage  the  first  and  paramount  lien  on 
the  premises.  It  seems  plain  to  us,  in  view  of  the  general 
purpose  of  the  bond,  as  well  as  of  its  other  provisions,  that 
this  must  be  construed  as  being  a  mere  general  contract  of 
indemnity  against  paramount  liens,  and  not  an  undertaking 
to  be  bound  by  the  result  of  any  actions  brought  against 
plaintiff  by  third  parties  claiming  paramount  liens,  or  to  as- 
Bume  the  defense  of  such  actions  in  the  absence  of  any  re- 
quest by  plaintiff  for  him  to  do  so.  Hence,  if  Bartsch  has 
not  created  any  paramount  lien,  there  has  been  no  breach  of 
the  condition  of  the  bond.  The  mere  fact  that  Bartsch  was 
a  party  defendant  *'*  in  that  suit  does  not  render  the  deter- 
mination of  that  issue  between  the  glass  company  and  the 
present  plaintiff  res  adjudicata  as  to  him. 

It  is  well  settled  that  parties  to  a  judgment  are  not  bound 
by  it  in  a  subsequent  controversy  between  each  other,  unless 
they  were  adversary  parties  in  the  original  action:  Freeman 
on  Judgments,  sec.  158.  Now  while  the  present  plaintiff  and 
Bartsch  were  made  defendants  in  the  other  suit,  they  were 
not  adversary  parties,  and  there  were  no  issues  between  them 
that  could  have  been  tried  in  that  action.  The  issue  tendered 
to  Bartsch  by  the  complaint  was  that  he  owed  the  glass  com- 
pany a  certain  amount,  and  that  it  was  a  lien  on  his  interest 
in  the  premises.  The  additional  issue  tendered  to  the  pres- 
ent plaintiff  was  that  this  lien  was  prior  to  the  lien  of  the 
mortgage.  Bartsch  might  have  had  no  defense,  and  yet  on 
the  issue  of  priority  of  liens  the  present  plaintiffs  have  had  a 
perfect  defense.  Bartsch  had  no  issue  with  either  the  glass 
company  or  the  present  plaintiff  as  to  which  was  the  prior 
lien.  That  issue  was  entirely  between  it  and  the  glass  com- 
pany. Neither  had  Bartsch  any  right,  in  the  absence  of  a 
request  on  part  of  the  present  plaintiff,  to  assume  the  control 
of  its  defense  to  the  action.  It  is  unquestionably  true  that,  as 
beween  the  glass  company  and  the  present  plaintiff,  the  judg. 
ment  is  conclusive  that  the  lien  of  the  former  is  prior  to  the 
mortgage  of  the  latter;  but  that  was  not  in  controversy  between 
plaintiff  and  Bartsch.  If  plaintiff  had  desired  to  make  the 
judgment  as  to  that  matter  binding  on  Bartsch,  it  should 
have  notified  him  to  assume  the  defense  of  the  action  in  its 
behalf.  This  it  would  have  had  a  right  to  do  by  reason  of 
his  contract  of  indemnity  against  paramount  encumbrances. 
If  he  had  declined  to  do  so,  the  judgment  would  have  been 
conclusive  against  him.     Whether  it  would  have  been  conclu- 
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sive  on  his  securities  without  notice  to  them  also  we  need  not 
inquire. 

Our  conclusion  is  that  in  this  or  any  other  subsequent  con- 
troversy between  plaintiff  and  Bartsch,  whether  on  this  bond 
of  indemnity  or  upon  covenants  of  title  in  the  mortgage,  as  to 
whether  the  lien  of  the  glass  company  was  prior  to  that  of 
plaintiff,  the  judgment  in  the  former  action  is  not  only  not 
conclusive,  but  is  not  evidence  at  all;  and,  if  not  against 
Bartsch,  of  course  not  against  these  respondents,  *®®  his 
€ureties.  This  renders  it  unnecessary  to  consider  any  other 
points  in  the  case. 

Order  affirmed.  ^____ 

Suretyship— Judgment  Against  Princtpai.  When  Not  Evidbncb 
Against  Sureties. — In  the  absence  of  notice  and  opportunity  to  defend,  a 
judgment  against  a  principal  ia  not  conclusive  against  his  suretiea,  but  is 
evidence  only  of  its  own  existence:  Orommet  v.  St.  Paul  Trust  Co.t  147  111. 
€34;  37  Am.  St.  Rep.  248,  and  note  with  the  cases  collected. 


Ward  v.  Johnson. 

[51  Minnesota,  480.] 
Negotiable  Instruments — Fraud  in  iNCEFrioN  of  Note  No  Dbtkksk  ni 
Aci'iON  BY  Indorsee,  When. — One  who  voluntarily  signs  an  instru- 
ment which  he  knows  to  be  a  promissory  note  of  some  kind,  relying 
wholly  upon  the  statements  of  the  party  opposed  to  him  in  the  contract 
as  to  its  nature,  and  witiiout  informing  himself  of  its  contents,  ia  guilty 
of  such  negligence  as  will  preclude  him  from  availing  himself,  in  action 
on  the  note  by  a  bona  Jide  indorsee  for  value,  of  the  defense  that  bia 
signature  was  obtained  by  false  and  fraudulent  representations  as  to 
the  character  of  the  obligation. 

H.  Steenerson  and  A.  R  HolstoUy  for  the  appellant. 
Jenkins  and  Treat,  for  the  respondent. 

481  Mitchell,  J.  This  action  was  brought  against  defend- 
ant, as  maker  of  a  negotiable  promissory  note,  the  plaintiff 
being  a  bona  fide  indorsee  before  maturity  for  a  valuable  con- 
sideration. 

The  defense  was  that  defendant's  signature  was  obtained 
by  fraudulent  ***  representations  as  to  the  nature  and  terras 
of  the  contract,  the  attempt  being  to  bring  the  case  within 
4,he  provisions  of  Laws  of  1883,  chapter  114. 

A  jury  trial  was  waived,  and  the  court  found  that  defend- 
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ant's  signature  was  obtained  by  false  representations,  but  that 
he  was  guilty  of  negligence  in  making  and  delivering  the  note. 

The  only  question  in  the  case  is  whether  this  finding  was 
justified  by  the  evidence,  for  according  to  the  provisions  of 
the  statute,  as  well  as  according  to  the  doctrine  of  all  the 
cases  in  the  absence  of  any  statute,  negligence  by  the  maker 
in  aflBxing  his  signature  to  a  note  or  bill,  in  ignorance  of  it» 
character  will  deprive  him  of  this  defense  as  against  an  inno- 
cent indorsee  for  value  before  maturity.  The  evidence  in 
this  case  was  ample  to  justify,  if  not  require,  the  finding  that 
was  made.  He  signed  the  note  voluntarily,  without  inform- 
ing himself  of  its  contents,  relying  wholly  upon  the  statements 
of  the  party  opposed  to  him  in  the  contract  as  to  its  nature 
and  contents.  He  did  not  have  even  the  stereotyped  excuse 
that  he  could  not  read  the  instrument.  He  knew  he  waa 
signing  a  promissory  note  of  some  kind,  and  yet  affixed  his 
name  to  it  without  availing  himself  of  the  means  of  informa- 
tion immediately  within  his  power.  It  is  difficult  to  conceive 
of  a  plainer  case  of  negligence  than  this. 

Judgment  affirmed.  

Negotiable  Instrumekts — Fraud  in  Inception  as  Affectinq  Bona 
Fide  Holder. — This  question  is  thoroughly  treated  in  the  monographic  not« 
to  Bedell  v.  Herring,  1 1  Am.  St.  Rep.  309.  And  in  the  extended  note  to  WiU 
lard  V.  Nelson,  37  Am.  St.  Rep.  458,  where  the  later  cases  will  be  found  col- 
lected. 


Hanson  v.  Bean. 

[51  Minnesota,  646.] 

Fraudulent  Conveyances. — An  Intention  to  Defraud  Existing  Credit 
ORS  may  be  inferred  where  a  debtor,  in  embarrassed  circumstances,  ex- 
ecutes a  mortgage,  which  secures  an  amount  largely  in  excess  of  the  sunv 
actually  due  to  the  mortgagee,  and  is  not  given  to  cover  future  advances. 

Attorney  and  Client — Privileged  Communications,  What  Are  Not. 
A  conversation  between  a  mortgagor  and  a  mortgagee  in  the  presence 
of  the  attorney  employed  to  draft  the  mortgage  is  not  a  privileged  com- 
munication, where  the  statements  then  overheard  were  not  made  for  the- 
purpose  of  obtaining  professional  advice,  and  have  not  served  as  th» 
basis  of  any  counsel  given  by  the  attorney. 

Fraudulent  Conveyances— Relationship  o»  Parties,  Evidence  of 
Fraud. — The  fact  that  there  is  a  family  relationship  betw«en  the  par- 
ties to  a  mortgage  is  material  in  determining  whether  it  is  fraudulent^ 
as  to  existing  creditors,  and,  where  that  question  arises,  the  jury  are- 
properly  instructed  that  preferences  claimed  by  way  of  mortgage,  under 
such  circumstances,  should  be  carefully  scrutinized. 
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Merrick  and  Merrick,  for  the  appellant. 

Qreihen  and  McHugh,  and  Peterson  and  KoUiner,  for  the  re- 
spondent. 

**'  Vanderburgh,  J.  The  defendant,  as  sheriff,  by  virtue 
of  an  execution  issued  out  of  the  district  court  of  Hennepin 
county  in  favor  of  Peter  Foss,  execution  creditor,  levied  upon 
certain  personal  property  of  one  Ellison.  The  plaintiff,  claim- 
ing title  under  a  chattel  mortgage  executed  to  him  by  Ellison,i 
brought  this  action  of  replevin  in  the  district  court  of  Ramsey 
<5ounty  to  recover  the  possession  of  the  property.  The  jury 
found  for  the  defendant. 

1.  We  are  first  to  inquire  whether  the  trial  court  erred  in 
refusing  a  new  trial  because  the  verdict  was  not  justified  by 
the  evidence.  ***  The  chief  question  on  this  branch  of  the 
case  is  whether  the  mortgage  under  which  plaintiff  claims  is 
fraudulent  as  against  creditors,  including  Foss. 

An  examination  of  the  evidence  fully  satisfies  us  that  the 
verdict  is  justified  by  the  evidence  in  the  case,  which  tends 
*jo  show  that  the  mortgage  was  given  to  plaintiff,  who  is  the 
father-in-law  of  the  mortgagor,  judgment  debtor,  to -shield  the 
property  from  the  attacks  of  creditors.  Only  a  short  time 
before  Ellison's  debt  to  Foss  became  due  he  executed  the 
mortgage  in  question  to  Hanson  for  sixteen  hundred  dollars, 
which  there  is  evidence  tending  to  show  was  largely  in  excess 
of  any  amount  actually  due  plaintiff.  This  alone  would  be  a 
badge  of  fraud,  it  not  appearing  to  be  for  future  advances. 
But  upon  the  evidence  of  the  witnesses,  the  question  was 
fairly  for  the  jury  to  determine  whether  the  mortgage  was  not 
made  with  the  intention  of  defrauding  or  hindering  the  de- 
fendant in  the  collection  of  his  debt.  We  have  examined  the 
evidence  in  the  case  as  to  the  actual  amount  of  Ellison's  in- 
debtedness, and  the  purpose  for  which  the  mortgage  was  exe- 
jcuted,  and  have  no  doubt  that  this  question  was  properly  for 
the  jury. 

2.  An  attorney  who  was  employed  to  prepare  the  mortgage 
■was  permitted  to  testify,  over  the  plaintiff's  objection,  to  a 
conversation  which  he  heard  at  that  time  between  plaintiff 
and  Ellison  in  respect  to  the  amount  of  the  latter's  indebted- 
ness to  plaintiff.  The  evidence  was  properly  received.  It 
.was  clearly  not  privileged,  because  made  in  his  hearing.  It 
was  not  a  communication  made  to  him  as  an  attorney,  nor 
^does  it  appear  to  have  been  the  basis  of  any  legal  counsel  or 
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advice  given  by  him,  nor  were  the  statements  made  for  the 
purpose  of  obtaining  his  advice  or  legal  opinion.  It  did  not,, 
therefore,  come  within  the  rule  in  respect  to  privileged  com- 
munications: Gen.  Stats.  1878,  c.  73,  sec.  10;  House  v.  Houses. 
61  Mich.  69;  1  Am.  St.  Rep.  570;  Caldwell  v.  Davis,  10  CoL 
481;  3  Am.  St.  Rep.  599;  1  Greenleaf  on  Evidence,  sees.  239, 
240. 

3.  Foss  recovered  the  judgment  in  question  in  the  munici- 
pal court  of  the  city  of  Minneapolis.  A  transcript  was  filed 
in  the  district  court  of  Hennepin  county,  from  which  last 
court  execution  was  thereupon  issued,  under  which  the  levy 
in  question  here  was  made. 

***  The  plaintiff's  contention  is  that  it  was  necessary  that 
execution  should  first  issue  out  of  the  municipal  court,  but 
we  are  of  the  opinion  that  the  statute  relating  to  judgments 
of  justices  of  the  peace  is  not  applicable  in  that  respect  in  this 
case,  and  that  the  judgment  creditor's  procedure  was  strictly 
within  the  terms  of  the  municipal  act.  Its  express  provisions 
exclude  the  interpretation  insisted  on  by  plaintiff's  counsel. 
Upon  the  filing  of  the  transcript  of  a  judgment  of  the  munici- 
pal court,  the  judgment  passes  "under  the  exclusive  control 
of  the  district  court,  and  is  carried  into  execution  by  its  pro- 
cess, as  if  rendered  in  said  district  court":  Special  Laws  1889, 
c.  34,  sec.  15. 

4.  The  exceptions  to  the  charge  cannot  be  sustained.  The 
attention  of  the  jury  was  properly  called  to  the  fact  that  th& 
parties  to  the  mortgage  were  related,  and  to  their  dealings 
and  conduct,  and  it  was  proper  to  state  to  the  jury  that  pref- 
erences claimed  by  way  of  mortgage,  under  such  circumstances, 
should  be  carefully  scrutinized. 

Plaintiff  also  excepted  to  the  instructions  as  to  the  effect  of 
including  in  a  mortgage  an  excess  over  the  amount  actually 
due  or  advanced,  but  they  were  clearly  correct,  and  related 
to  an  intentional  false  and  fraudulent  representation  of  the- 
amount  of  the  debt  secured. 

6.  The  verdict  was  sufficient  in  form  to  warrant  the  judg- 
ment authorized  by  1878  General  Statutes,  chapter  66,  sec- 
tion 272.  The  jury  found  for  the  defendant,  and  assessed  the- 
value  of  defendant's  special  property  or  interest  in  the  prop- 
erty levied  on,  which  was  the  amount  of  the  execution  and 
costs.  This  was  the  proper  assessment  of  value  to  make  in. 
such  a  case. 

Order  affirmed. 
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Attorney  akd  Client — Pkivileged  Communications — What  Ark  Not. 
A  privileged  communication  must  be  made  for  the  purpose  of  obtaining  legal 
advice  upon  the  client's  interests.  A  conversation  between  two  persons  in 
the  presence  of  an  attorney  employed  by  them  to  draw  a  paper  in  connection 
with  the  subject  of  the  conversation  is  not  privileged:  Bouse  v.  House,  61 
Mich.  69;  1  Am.  St.  Rep.  570,  and  note;  Goodwin  Gas  Stove  etc.  Go's  Appeal, 
117  Pa.  St.  514;  2  Am.  St.  Rep.  696;  Cad>/  v.  Walkei;  62  Mich.  157;  4  Am. 
St.  Rep.  834.     See  the  note  to  Blount  v.  Kimpton,  31  Am.  St.  Rep.  555. 

Fraudulent  Conveyances— Relationship  of  Parties — Evidencb  of 
Fraud. — The  relationship  between  an  insolvent  debtor  and  a  preferred  cred- 
itor is  a  fact  to  be  considered  by  the  jury  on  the  question  of  intent  to  defraud 
creditors:  Van  Raalte  v.  Harrinijton,  101  Mo.  602;  20  Am.  St.  Rep.  626. 
Where  a  conveyance  is  made  to  a  near  relative,  the  fact  is  calculated  to  arouse 
suspicion,  and  the  transaction  should  be  closely  scrutinized,  though  the  fact 
is  not  of  itself  sufficient  to  raise  a  presumption  of  fraud:  Bierne  v.  Bui/f 
37  W.  Va.  571.  The  mere  fact  of  relationship  between  the  parties  to  a 
transfer  cannot  be  resorted  to  as  a  badge  of  fraud  where  the  conduct  of  the 
party  receiving  the  transfer  is  consistent  with  fairness  and  honesty:  Chayv. 
Oalpin,  98  Cal.  633,  but  if  such  a  transfer  is  secret  and  known  to  no  one  but 
the  parties  it  is  regarded  as  fraudulent:  Helms  v.  Oreen,  105  N.  C.  251;  18 
Am.  St.  Rep.  893.  See  further  the  notes  to  Fisher  v.  Bishop,  2  Am.  St.  Rep. 
361,  and  DHggs  etc.  Bank  v.  Norwood,  7  Am.  St.  Rep.  83. 

Fraudulent  Conveyances— Conveyance  to  Creditor  of  Propertt 
Largely  in  Exckss  of  Debt.  — If  a  creditor  takes  and  ties  up  property  of 
his  debtor  greatly  in  excess  of  security  for  his  debt  he  is  chargeable  with 
fraudulent  intent,  and  the  property  in  his  hands  will  be  subject  to  the  claims 
of  other  creditors:  Smith  v.  Boyer,  29  Neb.  76;  26  Am.  St.  Rep.  373,  and 
note.  See  also  Snyder  v.  Partridge,  138  111.  173;  32  Am.  St.  Rep.  130,  and 
note. 


KoLLiNS  V.  Mitchell, 

[52  Minnesota,  4L] 

Husband  and  Wife — Wife's  Defective  Deed  Not  Cured  by  Husband's 
Subsequent  Deed,  When. — A  married  woman's  deed,  defective  for  the 
reason  that  her  husband  did  not  join  therein,  is  not  validated  by  a  sub- 
sequent deed  executed  by  the  husband  alone. 

Trusts— Trustee  Ex  Maleficio,  Who  Is.— One  who  obtains  a  conveyance 
of  land  from  a  former  owner  by  fraudulently  giving  him  to  understand 
that  it  is  for  the  purpose  of  supporting  an  earlier  defective  conveyance, 
and  thus  validating  the  title  of  one  who  claims  thereunder,  may  be 
charged  by  the  latter  as  a  trustee  ex  malejicio.  In  such  a  case  the  rights 
of  the  cestui  que  trust  do  not  depend  upon  the  existence  of  a  fiduciary  re- 
lation in  regard  to  the  title  between  him  and  the  fraudulent  grantee,  nor 
upon  the  fact  that  he  has  some  legal  claim  to  the  laud  which  he  could 
have  enforced  against  the  original  owner  thereof. 

W.  W.  Billson,  for  the  appellants. 

Edward  Fuller^  and  Davis,  Kellogg,  and  Severance^  for  the 
respondents. 
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**  Mitchell,  J.  This  was  an  action  to  determine  an  ad- 
verse claim  of  defendants  to  certain  real  estate.  The  defend- 
ants set  up  by  way  of  counterclaim,  as  well  as  defense,  facta 
from  which  they  claimed  that  plaintiflF  held  the  title  as  trustee 
ex  maleficio  for  defendant  Mitchell.  Marvin,  the  intervener, 
purchased  from  the  plaintiflF  during  the  pendency  of  the  ac- 
tion. This  appeal  is  from  a  judgment  in  favor  of  the  plaintiflT 
and  the  intervener. 

Although  we  have  concluded  that  the  case  is  controlled  by 
the  weight  of  the  evidence  upon  a  single  issue  of  fact,  yet,  in 
order  to  fully  understand  the  testimony,  it  is  necessary  to 
state  briefly  the  history  of  events  leading  up  to  the  particular 
transaction  involved  in  that  issue. 

In  1872  a  Mrs.  Gabion,  or  Wright,  then  a  married  woman, 
and  the  owner  of  the  land  in  controversy,  sold  it  to  one  Bar- 
don,  and  executed  to  him  her  sole  deed,  and,  presumably  for 
the  purpose  of  validating  this  deed,  her  husband  shortly  after- 
wards executed  to  Bardon  *'  another  deed,  in  which,  how- 
ever, his  wife  did  not  join.  Subsequently  Bardon  conveyed 
to  one  Howard,  who  conveyed  to  defendant  Burt,  who  in  turn 
conveyed  to  defendant  Mitchell,  all  by  warranty  deed.  In 
November,  1891,  one  Nichols  applied  to  one  Louden,  Mitch- 
ell's agent,  to  purchase  the  land,  and  took  from  him  a  written 
contract  of  sale,  and  paid  one  thousand  dollars  as  earnest 
money.  Although  not  material,  under  the  view  we  take  of 
the  case,  it  may  be  stated  that  this  contract  was  not  binding 
on  Mitchell,  because  Louden  had  no  written  authority  to  ex- 
ecute it.  Pursuant  to  the  terms  of  this  agreement  Louden 
furnished  Nichols  an  abstract  of  title,  from  an  examination  of 
which  the  latter  discovered  that  Mitchell's  title  was  invalid, 
for  the  reason  that  Mrs.  Gabion's  husband  had  not  joined  in 
her  deed  to  Bardon,  a  defect  which  was  not  cured  by  the 
subsequent  deed  of  the  husband,  in  which  the  wife  did  not 
join.  Thereupon  Nichols  notified  Louden  of  the  defect  in  the 
title,  and  that  for  that  reason  he  refused  to  complete  the  pur- 
chase, and  demanded  back  his  one  thousand  dollars.  Almost 
immediately  thereafter  Nichols  went  to  Bardon,  and  obtained 
from  him  Mrs.  Gabion's  address,  which  was  at  a  small  village 
in  Michigan,  several  miles  out  from  Detroit,  to  which  slie  had 
removed  on  leaving  this  state.  There  is  a  conflict  of  testimony 
between  Nichols  and  Bardon  as  to  the  representations  by  the 
former  as  to  the  purpose  for  which  he  wanted  this  woman's 
address,  but  neither  do  we  consider  this  material. 
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After  getting  Mrs.  Gabiou's  address,  and  assuring  himself^ 
by  wiring  to  a  party  in  Detroit,  that  she  was  still  there,  Nich- 
ols, without  informing  Mitchell  or  his  agent  of  his  intention, 
immediately  started  for  Detroit,  and,  on  arriving  there,  in 
company  with  a  notary  named  Race,  and  one  Summerville, 
who  had  just  previously  ascertained  for  him  Mrs.  Gabiou's 
exact  whereabouts,  drove  out  to  her  residence,  with  a  draft 
of  a  deed  already  prepared,  and  procured  her  execution  of  it 
for  the  nominal  consideration  of  one  dollar,  and  a  few  days 
afterwards  sold  the  land  to  the  intervener  for  ten  thousand. 
<lollars.  Nichols  took  the  deed  in  the  name  of  the  plaintiff, 
Rolling,  who  resided  in  Chicago,  but  it  is  quite  apparent  that 
the  latter  was  a  mere  figurehead.  At  least  it  was  admitted 
on  the  trial  that  Nichols,  in  all  he  did,  represented  the  plain- 
tiflF,  and  that  the  latter  stood  in  no  *®  better  position  than 
Nichols  would,  had  he  been  acting  for  himself.  Hence  we 
fihall  hereafter  treat  Nichols  as  if  he  were  the  plaintiff,  and 
the  principal  in  the  transaction. 

With  this  preliminary  statement  explaining  the  situation 
of  the  parties,  and  their  relation  to  the  property  and  to  each 
other,  we  come  to  the  consideration  of  the  evidence  as  to  what 
occurred  at  this  interview  at  which  Nichols  secured  this  deed 
from  Mrs.  Gabion;  the  question  which  we  consider  as  con- 
trolling the  case  being  whether  this  evidence  was  such  as  to 
require  a  finding  that  Nichols  secured  this  deed  by  giving 
Mrs.  Gabion  to  understand  that  it  was  in  support  of  her  orig- 
inal conveyance  to  Bardon.  If  he  did,  it  is  clear,  on  well- 
fiettled  equitable  principles,  that  he  is  chargeable  as  trustee 
€x  malejicio  for  those  claiming  under  Bardon.  No  one  else 
being  present  (Mrs.  Gabion  apparently  living  alone),  the  only 
direct  evidence  as  to  what  occurred  on  the  occasion  referred 
to  is  the  testimony  of  Mrs.  Gabion,  Nichols,  and  his  two  com- 
panions, Summerville  and  Race.  Mrs.  Gabiou's  testimony  is 
positive  to  the  effect  that  Nichols  told  her  that  he  had  bought 
the  land  of  Bardon,  and  that  he  wanted  the  deed,  because  he 
iviis  about  to  sell  it  again.  But,  as  the  finding  of  the  court 
cannot  be  disturbed  if  there  is  a  fair  conflict  of  evidence,  we 
must  look  to  the  testimony  of  Nichols,  Summerville,  and 
Race.  Mrs.  Gabion,  who  was  about  fifty-eight  years  old,  was 
an  illiterate  woman,  unable  even  to  write  her  name.  Nichols 
and  his  two  companions  were  all  entire  strangers  to  her,  with 
whom  she  had  had  no  previous  dealings,  and  who  had  no  claim 
whatever  upon  her  generosity.     Nichols  denies  that  he  told 


522  Rollins  v.  Mitchell.  [Minn. 

her  that  he  had  bought  the  land  of  Bardon,  or  that  he  wanted 
the  deed  to  fix  up  the  Bardon  title,  but  Bays  that  he  told  her 
that  her  deed  to  Bardon  was  void,  and  that  he  (Nichols)- 
wanted  to  buy  her  interest  in  the  land,  his  position  being 
that  he  bought  the  land  of  her  as  an  original  purchaser.  But 
both  he  and  his  companions  all  admit  that  when  they  went 
into  the  house  he  opened  the  conversation  on  the  subject  by 
calling  her  attention  to  her  having  sold  the  land  to  Bardon^ 
thus  placing  that  fact,  and  not  her  ownership  of  the  land,  in 
the  foreground,  as  the  basis  of  the  interview.  Again,  Nich- 
ols admits  that  he  told  her  that  Bardon  had  given  him  her 
address.  It  is  clear  that  the  impression  which  these  state- 
ments *''  would  naturally  produce  on  the  mind  of  such  a. 
woman  would  be  that  Bardon  (whose  friend  she  had  been 
since  his  childhood)  had  sent  Nichols  for  a  second  deed,  or 
at  least  that  he  desired  her  to  execute  one. 

Indeed,  it  is  difficult  to  imagine  any  other  object  in  Nichol» 
making  the  second  of  these  statements,  except  to  convey  thia 
very  impression  to  her  mind.  She  would  not  be  likely  to 
suppose  that  Bardon  had  furnished  Nichols  her  address  for 
the  purpose  of  enabling  him  to  buy  the  land  out  from  under 
him  or  his  grantees.  Again,  Race's  testimony,  which  is  not 
controverted,  is  that  Nichols  told  her  that  her  deed  to  Bardon 
was  invalid,  and  that  he  had  come  to  get  a  new  conveyance^ 

This  is  tiie  natural  language  of  one  whose  object  is  to  cure 
a  defective  title,  and  not  of  one  negotiating  for  the  purchase- 
of  property  upon  which  he  has  no  claim.  But,  further,  in 
every  negotiation  for  the  purchase  of  property,  the  question* 
which  always  come  up  at  the  very  outset  are  as  to  its  charac- 
ter and  value,  what  the  owner  will  take  for  it,  and  what  the 
proposed  purchaser  is  willing  to  give.  Yet,  according  to  all 
the  witnesses,  there  was  not  even  a  passing  allusion  to  any 
of  these  subjects  during  the  entire  interview.  Apparently  not 
even  the  one  dollar  named  in  the  deed  as  the  consideration 
was  mentioned  until  after  it  was  delivered,  when  Nichols 
after  being  unable  to  find  a  dollar  in  change  among  his  com- 
panions, handed  Mrs.  Gabiou  a  five-dollar  bill,  remarking 
that  the  consideration  of  the  deed  was  one  dollar,  and  that  he 
made  her  a  present  of  the  balance.  Now,  although  as  sug- 
gested, by  plaintiff's  counsel,  she  may  not  have  entertained  a 
very  high  idea  of  the  country  in  which  this  land  is  situated, 
it  is  utterly  inconceivable  that  this  woman  should,  without  a 
word  as  to   value  or  quality,  have  given   away  to  an  entire 


Dec.  1892.]  Rollins  v.  Mitchell.  625 

stranger  both  to  her  and  to  the  title,  one  hundred  and  sixty 
acres  of  land,  which  she  was  told,  according  to  plaintiflf's  wit- 
nesses, that  she  still  owned.  Apparently  conscious  of  the- 
gross  improbability  of  such  a  thing,  Nichols  attempts  to  show 
a  consideration  for  the  deed  in  addition  to  the  one  dollar.  It 
appears  that  during  the  interview  Mrs.  Gabion  mentioned  that 
her  deceased  husband  had  once  owned  another  tract  of  land 
in  the  same  vicinity,  and  that  when  she  left  the  country  sorafr 
twenty  years  before  it  had  been  left  in  charge  of  a  relative^ 
but  that  she  had  never  heard  *®  of  it  since,  and  did  not  know 
what  had  become  of  it,  or  whether  it  had  been  sold;  and  that 
Nichols  told  her  he  was  frequently  up  in  that  county,  and 
that  he  would  "look  it  up."  He  testified  that  they  had  "what 
did  seem  to  him  then  and  does  now,"  a  verbal  agreement  that 
he  was  to  perform  certain  services  in  connection  with  "look- 
ing up"  this  other  land,  and  this,  it  is  now  claimed,  was  the- 
consideration  for  the  deed.  This  claim  is  too  transparent  to- 
be  entitled  to  serious  notice.  The  idea  that  even  this  illiter- 
ate woman  would  give  away  a  tract  of  land,  which  she  was- 
assured  she  did  own,  in  consideration  of  some  sort  of  an  in- 
definite promise  by  a  stranger  to  "look  up"  another  tract 
which  she  did  not  know  whether  she  owned  or  not,  is  too  pre- 
posterous for  belief.  It  is  perfectly  apparent  from  the  evi- 
dence, as  Race  was  compelled  to  admit,  that  the  talk  about 
looking  up  the  other  land  was  a  mere  desultory  conversation, 
and  was  not  understood  by  any  one  as  entering  into  the  con- 
sideration for  the  deed;  that  at  most  it  was  merely  a  matter 
that  might  or  might  not  be  made  the  subject  of  future  deals- 
between  them;  and,  without  going  into  details,  it  is  perfectly 
evident  from  Nichols'  subsequent  conduct,  that  this  was  all 
there  was  of  it. 

It  may  be  said  that  the  fact  that  Mrs.  Gabiou  presumably 
knew  that  the  deed  did  not  run  to  Bardon  tends  to  show  that 
she  did  not  execute  it  to  validate  or  support  the  Bardon  title. 
But  in  this  connection  two  significant  facts  should  be  noticed. 
1.  Niciiols  told  her  that  Bardon  had  sold  the  land;  and  2. 
Although  he  says  he  did  not  tell  her  that  he  had  bought  from 
Bardon,  yet  he  did  not  tell  her  that  he  had  not  done  so.  It 
is  also  to  be  noticed  that  it  nowhere  appears  that  even  after 
she  was  informed  of  the  invalidity  of  her  original  deed  to  Bar- 
don, did  Mrs.  Gabiou  assert  any  claim  or  right  to  the  land, 
unless  such  claim  is  implied  in  the  mere  act  of  executing 
this  second  deed.     On  the  contrary,  all  her  remarks  on  thd 
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flubject,  80  far  as  they  go,  are  in  the  direction  of  a  disclaimer 
of  any  interest  in  the  land  which  she  had  sold  and  received 
her  pay  for,  some  eighteen  years  before,  thus  apparently 
recognizing  a  moral,  although  not  legal,  obligation  not  to  assert 
any  such  claim.  There  are  other  features  of  the  case  that 
might  be  referred  to  if  time  permitted,  but  it  is  *®  enough  to 
8ay  that,  in  our  judgment,  the  entire  evidence  irresistibly  com- 
pels the  conclusion  that  Nichols  secured  the  deed  by  giving 
Mrs.  Gabiou  to  understand,  or  by  conveying  to  her  the  im- 
pression, that  it  was  in  support  of  her  original  conveyance  to 
Bardon,  and  to  validate  the  Bardon  title,  and  that  she  exe- 
cuted it  under  that  impression,  and  supposing  it  would  have 
that  effect. 

It  is  not  necessary  that  Nichols  should  have  expressly  told 
her  that  he  or  the  party  for  whom  he  was  acting  had  pur- 
chased of  Bardon,  and  that  the  deed  was  desired  for  the  pur- 
pose of  fixing  up  that  title.  It  is  enough  to  hold  him 
chargeable  as  trustee  if  he  by  indirection  gave  her  to  under- 
stand, or  by  any  means  intentionally  conveyed  to  her  mind 
the  impression,  that  such  was  the  fact.  A  person  may  make 
■a  false  representation  or  fraudulent  promise  by  indirect  as 
well  as  by  direct  statements,  and  even  by  keeping  silence  when 
he  ought  to  speak:  Wallgrave  v.  Tehhs,  2  Kay  &  J.  321 ;  O'Hara 
v.  Dudley,  95  N.  Y.  403;  47  Am.  Rep.  53.  It  is  urged,  how- 
ever, that,  although  a  fraud  may  have  been  committed  on 
Mrs.  Gabiou,  none  was  committed  on  defendant  Mitchell; 
that  to  charge  Nichols,  as  trustee  for  Mitchell,  either  the 
former  must  have  sustained  some  fiduciary  relation  to  the 
latter  in  respect  to  the  title,  or  the  latter  must  have  had  some 
claim  to  the  land  in  the  hands  of  Mrs.  Gabiou,  which  he 
could  have  enforced  against  her.  We  do  not  so  understand 
the  law.  The  rights  of  the  third  person  in  such  cases  depend, 
«iot  upon  the  fact  that  he  had  some  legal  or  equitable  claim 
to  the  property  before  the  constructive  trust  was  created,  but 
lupon  the  fact  that  he  acquired  such  right  by  the  trust,  as 
being  the  party  for  whose  benefit  it  was  intended  by  the 
former  owner.  The  proposition  is  thus  tersely  put  by  Lord 
Eldon  in  Mestaer  v.  Gillespie,  1 1  Ves.  638,  where,  in  referring 
to  an  earlier  case,  in  which  Lord  Thurlow  held  a  trust  in 
favor  of  a  volunteer,  he  says:  "  In  this  case,  as  in  that,  the 
party  comes  here  saying  he  has  neither  a  legal  nor  equitable 
title,  but  that  he  was  prevented  by  the  fraud  of  the  defend- 
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ants  from  having  a  legal  title,  desiring  the  court,  on  account 
of  that  fraud,  to  make  him  a  good  legal  title." 

The  most  common  illustration  of  the  principle  is  to  be 
found  in  that  familiar  class  of  cases  where  a  party  has  pro- 
cured a  will  or  deed  '•  to  be  made  in  his  favor  under  a  fraud- 
ulent promise  that  the  property  would  be  received  and  applied 
to  the  benefit  of  a  third  person.  In  such  cases  the  devisee  or 
grantee  is  charged  as  trustee  for  such  third  person,  notwith- 
standing that  the  former  sustained  no  fiduciary  relation 
towards  the  latter,  and  although  the  latter  had  no  claim  to 
the  property  which  he  could  have  enforced  against  the  tes- 
tator or  grantor.  Thus,  it  is  said:  "If  a  person,  by  his  prom- 
ises, or  by  any  fraudulent  conduct,  with  a  view  to  his  own 
profit,  prevents  a  deed  or  will  from  being  made  in  favor  of  a 
third  person,  and  the  property  intended  for  such  third  person 
afterwards  comes  to  him  who  fraudulently  prevented  the 
execution  of  the  will  or  deed,  he  will  he  held  to  be  a  trustee 
for  the  person  defrauded  to  the  extent  of  the  interest  intended 
for  him;  ....  and  where  a  person  fraudulently  intercepts 
a  gift  intended  for  another  by  promising  to  hand  it  over  if 
it  is  left  to  him,  equity  will  compel  an  execution  of  the  prom- 
ise by  converting  such  person  into  a  trustee":  Perry  on  Trusts, 
sec.  181.  Pomeroy  states  the  doctrine  as  follows:  "  In  gen- 
eral, whenever  the  legal  title  to  property,  real  or  personal,  has 
been  obtained  through  actual  fraud,  misrepresentations,  con- 
cealment, or  through  undue  influence,  duress,  taking  advan- 
tage of  one's  weakness  or  necessities,  or  through  any  other 
similar  means,  or  under  any  other  similar  circumstances, 
which  renderit  unconscionable  for  the  holder  of  the  legal  title 
to  retain  and  enjoy  the  beneficial  interest,  equity  impresses  a 
constructive  trust  on  the  property  thus  acquired  in  favor  of 
the  one  who  is  truly  and  equitably  entitled  to  the  same,  al- 
though he  may  never  perhaps  have  had  any  legal  estate 
therein":  Pomeroy's  Equity  Jurisprudence,  sec.  1053. 

Within  this  general  principle,  if  Nichols  secured  this  deed 
by  giving  Mrs.  Gabion  to  understand  that  it  was  in  support 
of  her  original  conveyance  to  Bardon,  then  he  is  chargeable 
as  trustee  for  Mitchell,  who  holds  the  Bardon  title. 

Marvin,  the  intervener,  according  to  his  own  confession, 
bought  with  actual  knowledge  that  the  title  was  in  litigation 
in  this  suit,  and  that  Mitchell  made  some  claim  to  the  land 
adverse  to  the  plaintiff.  It  is  not  important  that  he  bought 
before  defendants  served  their  answer,  and  consequently  may 
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not  have  known  the  particular  grounds  on  which  the  claim 
■was  founded.  He  saw  fit  to  buy  without  **  inquiring  of  de- 
fendants as  to  the  character  or  basis  of  their  claim,  and  is 
•chargeable  with  notice  of  all  the  facts  which,  presumably, 
such  inquiry  would  have  given  him. 

Judgment  reversed,  and  new  trial  ordered. 

Trusts  Ex  Maleficio — When  Arisb.— A  trust  ea;  »na?^/cw  arises  when- 
•ever  a  person  acquires  the  legal  title  to  property  by  means  of  an  intentional, 
false,  or  fraudulent  verbal  promise  to  hold  it  for  a  certain  specific  purpose, 
*s,  for  example,  to  convey  it  to  another,  or  reconvey  it  to  the  grantor,  and 
having  thus  obtained  the  title,  retains  and  claims  the  property  as  his  own: 
Larmon  v.  Knigld,  140  111.  232;  33  Am.  St.  Rep.  229,  and  note  with  the 
cases  collected. 

Husband  and  Wife — Wife's  DEFEcrivB  Deed — Effect  of  Subsequent 
Deed. — A  subsequent  conveyance  by  the  husband  and  wife,  intended  aa  » 
confirniatiou  of  the  first,  would  have  the  effect  of  a  new  appointment  by  the 
wife,  if  the  first  deed  were  invalid:  Coryell  v.  Dunton,  7  Pa.  St.  530;  49  Am. 
Dec.  489.     See  the  extended  note  to  King  t.  Rhew,  23  Am.  St.  Rep.  83. 
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Tender  With  Condition  Annexed  Not  Valid.— When  a  larger  snm  than 
that  tendered  is  in  good  faith  claimed  to  be  due,  the  tender  is  not  effec- 
tual if  it  is  coupled  with  such  conditions  that  the  acceptance  of  it,  as 
made,  will  involve  an  admission  by  the  creditor  that  no  more  is  due. 

Mortgage,  Lien  of.  Not  Discharged  by  Conditional  Tender. — The 
maker  of  a  note  already  past  its  maturity  and  still  iu  the  hands  of  the 
payee  cannot  insist  upon  its  surrender  as  a  condition  precedent  to  the  pay 
ment  of  a  sum  asserted  by  him  to  be  the  full  amount  of  the  balance  due 
thereon,  but  alleged  by  the  payee  to  be  insufficient  to  liquidate  the  debt, 
aud  a  tender  thus  qualified  will  not  discharge  the  lien  of  a  mortgage 
given  to  secure  the  note. 

Payment,  What  Does  Not  Constitute. — A  mere  direction  by  the  maker 
of  a  note  to  his  agent  to  apply  thereon  money  wliich  he  has  received  and 
holds  as  such  agent  does  not  constitute  a  legal  application  of  the  money 
by  reason  of  the  fact  that  the  same  person  is  also  the  general  agent  of 
the  payee  of  the  note,  unless  there  is  evidence  that  he  consented,  ex- 
pressly or  impliedly,  as  the  agent  of  such  payee,  to  apply  the  money  aa 
directed. 

Thomas  J.  KnoXy  for  the  appellant. 

George  W.  Wilson^  for  the  respondent. 

®*  Dickinson,  J.  The  defendant,  to  secure  two  promissory 
notes  executed  by  him  to  the  plaintiff,  mortgaged  certain  per- 
eonal  property  to  her.     She  prosecutes  this  action  to  recover 
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possession  of  a  part  of  the  mortgaged  property  by  virtue  of 
her  rights  as  such  mortgagee.  A  former  appeal  in  tliis  action 
is  reported  in  43  Minn.  428;  19  Am.  St..Rep.  247.  The  only 
issue  to  which  reference  is  now  necessary  is  as  to  whether 
■certain  payments  and  a  tender  of  payment  made  by  the  de- 
fendant were  sufficient  and  effectual  to  discharge  the  mort- 
gages. The  whole  transaction  on  the  part  of  the  plaintiff  was 
conducted  by  one  George  R.  Moore,  who  was  her  general 
Agent. 

Long  after  the  maturity  of  the  notes  the  defendant  made  a 
tender  of  payment  to  the  plaintiff,  which  on  his  part  is  claimed 
to  have  been  sufficient  in  amount  with  payments  which  had 
been  previously  made,  to  complete  the  payment  of  the  debt, 
and  hence  to  discharge  the  mortgages:  Moore  v.  Norman,  43 
Minn.  428;  19  Am.  St.  Rep.  247.  The  plaintiff,  however,  then 
claimed  that  the  amount  tendered  was  not  sufficient  to  pay 
the  debt;  and  whether  it  was  so  or  not  was  one  of  the  issues 
in  this  case,  in  respect  to  which  the  plaintiff's  contention  that 
the  amount  was  insufficient  was  supported  by  evidence  which 
would  have  sustained  a  verdict  in  her  favor.  The  evidence" 
tended  to  show  that  the  tender  was  accompanied  by  a  demand 
that  the  notes  be  surrendered;  that  such  surrender  was  re- 
fused, a  larger  sum  being  claimed  to  be  due;  but  ®®  that  the 
plaintiff  (by  her  agent,  who  held  the  notes)  offered  to  receive 
tlie  money  tendered  and  indorse  it  on  the  notes,  which  offer  the 
defendant  refused  to  accept.  The  court,  at  the  request  of  the 
defendant,  charged  the  jury  to  the  effect  that,  if  the  amount 
tendered  was  sufficient,  the  defendant  had  a  right  to  demand 
the  surrender  of  his  notes.  Tiiis  constitutes  one  of  the  errors 
assigned.  We  tiiink,  as  applied  to  the  circumstances  of  this 
case,  this  instruction  was  erroneous. 

It  may  be  stated  as  a  general  proposition,  applicable  at 
least  where  it  appears  that  a  larger  sum  than  that  tendered 
is  in  good  faith  claimed  to  be  due,  that  the  tender  is  not  ef- 
fectual as  such  if  it  be  coupled  with  such  conditions  that  the 
acceptance  of  it,  as  tendered,  will  involve  an  admission  by 
the  party  accepting  it  that  no  more  is  due:  Leake  on  Con- 
tracts, 865,  86G;  Addison  on  Contracts,  9th  ed.,  153;  2  Chitty 
on  Contracts,  1194;  Bowen  v.  Owen,  11  Q.  B.  130;  Finch  v. 
Miller,  5  Com.  B.  428;  Evans  v.  Judkins,  4  Camp.  156;  Foord 
V.  Noll,  2  Dowl.,  N.  S.,  617;  Thayer  v.  Brackett,  12  Mass.  450; 
Wood  v.  Hitchcock,  20  Wend.  47;  Noyes  v.  Wyckoff,  114  N.  Y. 
204;  Holton  v.  Brown,  18  Vt.  224;  46  Am.  Dec.  148.     See,  fur- 
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ther,  in  support  of  the  general  rule  that  a  tender,  to  be  effec- 
tual,  must  be  absolute  and  unconditional,  Moore  v.  Norman^  45 
Minn.  428,  434;  19  Aro.  St.  Rep.  247;  Bank  of  Benson  v.  Hove, 
45  Minn.  40,  42;  Balme  v.  Wamhaugh,  16  Minn.  116.  Th© 
most  common  and  famijiar  illustrations  of  the  propositioa 
above  stated  are  cases  where  the  tender  is  made  as  being  all 
that  is  due,  or  as  payment  in  full.  It  is  everywhere  held  that 
such  a  tender  is  not  good.  The  debtor  has  no  right  to  the 
benefit  of  a  tender,  as  having  the  effect  of  a  payment,  when  it 
is  burdened  with  such  a  condition  that  the  creditor  cannot 
accept  the  money  without  compromising  his  legal  right  to  re- 
cover the  further  sum  which  he  claims  to  be  due.  This  case 
falls  within  the  same  principle.  By  offering  to  pay  the  money 
only  upon  the  condition  that  the  plaintiff  deliver  up  the  notes 
(if  such  was  the  fact),  the  defendant  insisted  upon  a  condi- 
tion the  acceptance  of  which  would  at  least  seriously  compro- 
mise the  right  of  the  plaintiff  to  recover  any  more,  even  though 
it  should  be  true  that  the  amount  unpaid  exceeded  the  sum 
.tendered.  The  acceptance  of  the  money  and  *''  the  surren- 
der of  the  notes  would  be  at  least  strong  evidence  against  her 
in  the  nature  of  an  admission  that  the  notes  were  thereby 
fully  paid.  The  defendant  should  not  be  heard  to  assert  that 
a  mere  offer  to  pay  a  specified  sum,  less  than  was  supposed 
by  the  other  party  to  be  due,  has  the  effect  of  a  payment,  so 
as  to  discharge  the  mortgage,  when  the  offer  was  burdened 
with  such  a  condition.  It  was  enough  for  his  protection  that 
the  plaintiff  would  have  received  the  money  offered  and  have 
indorsed  its  payment  on  the  notes  which  were  already  over- 
due and  still  in  the  hands  of  the  plaintiff.  If  the  defendant 
rejected  this  offer,  and  insisted  upon  the  surrender  of  the  notes, 
the  natural  and  only  reasonable  construction  to  be  put  upon 
his  conduct  was  that  he  insisted  that  the  tender,  if  accepted, 
should  be  accepted  as  payment  of  the  notes  i!i  full.  If  that  was 
the  effect  of  the  tender  it  was  bad  under  all  the  authorities. 
A  mere  tender  should  not  be  effectual  to  discharge  the  lien  of 
a  mortgage  unless  it  be  certainly  sufficient  in  amount  and 
unburdened  with  any  conditions  which  the  debtor  has  not  a 
clear  right  to  impose:  See  Moore  v.  Norman,  43  Minn.  428;  1^ 
Am.  St.  Rep.  247,  and  Bank  of  Benson  v.  Hove,  45  Miim.  40» 
A  new  trial  must  be  granted  for  the  reason  above  stated. 

We  will  refer  to  another  matter  by  way  of  caution. 

While  George  R.  Moore  was  the  general  agent  of  the  plain- 
tiff there  was  evidence  tending  to  show  (although  this  is  a 
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matter  of  controversy)  that  on  a  certain  occasion,  when  some 
property  of  the  defendant  was  sold,  he  acted  as  an  agent  of 
the  defendant,  and  as  such  agent  received  the  proceeds  of  the 
sale.  If  such  was  the  fact,  a  mere  direction  by  the  defendant 
to  him  to  apply  on  the  plaintiff's  notes  the  money  which  he 
(Moore)  had  received  and  held  as  the  agent  of  the  defendant 
would  not,  in  itself,  constitute,  or  be  legally  equivalent  to, 
such  an  application  of  the  money.  If  the  defendant's  agent 
disobeyed  such  instructions  and  applied  the  money  to  his 
own  use,  the  plaintiff  would  not  be  affected  thereby,  unless 
the  circumstances  were  such  that  it  could  be  considered  that 
in  behalf  of  the  plaintiff,  as  her  agent,  he  consented  to  apply 
the  money  as  a  payment  on  her  notes.  Such  consent  need 
not  be  express.  If  the  defendant  engaged  Moore  to  be  present 
at  the  sale,  to  receive  the  proceeds  of  sales  made,  and  to  apply 
the  same  on  the  plaintiff's  ®®  notes,  it  might  be  inferred,  in 
the  absence  of  any  dissent  by  Moore,  that  he  acquiesced  in 
this,  and  hence  that  when  he  received  the  money  he  received 
it  as  the  agent  of  the  plaintiff,  even  though,  for  some  other 
purposes  connected  with  the  sale,  he  might  have  acted  as  the 
agent  of  the  defendant.  Of  course,  if  the  money  was  received 
by  him  as  her  agent,  it  was  as  though  it  had  been  received 
by  her  personally. 

Order  reversed.  __^ 

Tender,  Conditional. — A  tender  with  a  condition  annexed  is  invalid: 
Bolton  V.  Brown,  18  Vt.  224;  46  Am.  Dec.  148,  and  note;  Brooklyn  Bank  y. 
De  Grauw,  23  Wend.  342;  35  Am.  Dec.  569,  and  note;  Henderson  v.  Cast 
County,  107  Mo.  50.  A  tender  made  subject  to  the  condition  that  if  the 
amount  offered  is  accepted,  it  will  be  in  full  payment  of  all  claims,  is  invalid: 
Draper  v.  BUt,  43  Vt.  439;  5  Am.  Kep.  292;  Butler  v.  Hinckley,  17  Col.  523; 
Henderson  v.  Com  County,  107  Mo.  50.  See,  further,  the  extended  note  to 
Moynalian  v.  Moore,  77  Am.  Dec  476. 

Tender  Mcst  Be  for  Fdll  Amount. — An  offer  of  part  of  the  amount 
due  dues  not  avail  as  a  tender,  nor  if  refused  does  it  operate  as  payment  pro 
lanto:  Fridge  v.  State,  3  Gill  &  J.  103;  20  Am.  Dec  463;  McDanieU  v.  Bank^ 
29  Vt.  230;  70  Am.  Dec  406.  An  offer  of  a  sufficient  sum  in  settlement  of 
one  claim  is  not  a  tender  when  made  conditional,  upon  the  acceptance  of  an 
offer  of  an  insufficient  sum  in  settlement  of  another  claim,  the  whole  sum 
offered  not  being  sufficient  to  cover  both  claims:  Shuck  v.  C/iicago  etc  By. 
Co.,  73  Iowa,  333.  See  Moore  v.  Norman,  43  Minn.  428;  19  Am.  St  Rep. 
217,  and  note. 
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Seibeet  v.  Minneapolis  and  St.  Louis  Ry.  Co. 

[52  Minnesota,  148.] 

PLSADiNa — Dbmcrrer  Takeh.to  Part  of  Complaint  Only,  When  Good. 
One  who  intervenes  in  a  suit  in  which  there  are  several  defendants, 
and  in  separate  portions  of  his  complaint  sets  out  the  facts  upon  which 
his  claim  for  relief  against  each  of  them  is  based,  cannot  object  that  a 
demurrer  by  one  of  those  defendants  is  bad  because  taken  to  a  portion 
of  the  complaint  only,  when  the  portion  to  which  it  is  directed  embraces 
a  statement  of  all  the  facts  upon  which  the  intervener  founds  his  claim 
for  relief  against  that  particular  defendant. 

Contract  to  Institute  Foreclosure  Proceedings  Only  in  a  Certain 
Manner  Not  Invalid,  When. — A  provision  in  a  trust  deed  executed  by 
a  railway  company  to  secure  an  issue  of  bonds,  by  which  it  is  stipulated 
that  individual  bondholders  are  to  be  debarred  from  foreclosure  pro- 
ceedings  until  the  trustee  has  been  requested  by  a  reasonable  propor- 
tion of  the  bondholders  to  institute  such  proceedings,  and  has  refused 
to  comply  with  that  request,  is  valid  and  obligatory.  Such  a  stipula- 
tion does  not  divest  the  bondholders  of  their  right  to  judicial  remedies, 
but  merely  imposes  certain  conditions  upon  them  in  respect  to  the  ex- 
ercise of  that  right. 

Intervention  in  Foreclosure  Proceedings,  Who  May  Object  to. — 
The  trustee  in  a  trust  deed  executed  by  a  railway  company  to  secure  an 
issue  of  bonds,  and  providing  that  foreclosure  proceedings  by  the  indi- 
vidual bondholders  are  not  to  be  resorted  to  until  the  trustee  has  refused 
to  comply  with  the  request  of  a  certain  number  of  the  bondholders  to 
institute  such  proceedings,  is  entitled  to  resist  the  application  of  indi- 
vidual bondholders  to  l)e  allowed,  contrary  to  that  provision,  to  intervene 
in  a  foreclosure  suit  already  instituted  by  himself. 

Cook  and  Dodge,  and  AJcera  and  Lancaster,  for  the  appellant. 

Butler,  Stillman,  and  Hubbard,  and  Warner,  Richardson, 
and  Lawrence,  for  the  respondent,  Central  Trust  Company  of 
New  York. 

Woods  and  Kingman,  and  Keith,  Evans,  Thompson,  and  Fair' 
child,  for  the  Fidelity  Insurance  Trust  and  Safe  Deposit 
Company. 

Truesdale  and  Pierce,  for  the  Farmers'  Loan  and  Trust 
Company. 

***  Vanderburgh,  J.  This  suit  is  brought  to  foreclose  a 
certain  mortgage  executed  by  defendant  railway  company 
to  the  Central  Trust  Company,  which  trust  company  has 
been  superseded  by  the  appointment  of  the  plaintiff,  Henry 
Seibert,  as  trustee  in  its  place.  The  defendants  Farmers' 
Loan  and  Trust  Company  and  Central  Trust  Company  are 
named  as  trustees  in  other  mortgages  executed  by  the  rail- 
way company. 
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The  intervener,  F.  H.  Griggs,  is  the  owner  of  bonds  secured 
hy  the  mortgages  executed  to  the  last-named  trustees  in  trust 
to  secure  the  bondholders  holding  bonds  issued  thereunder. 
In  the  first  three  paragraphs  of  the  complaint  in  intervention 
reference  is  made  to  its  bonds  secured  by  the  mortgage  held 
by  the  Farmers'  Loan  and  Trust  Company  as  trustee,  and 
therein  is  set  forth  the  facts  upon  which  the  intervener  bases 
his  claim  for  relief,  by  way  of  the  foreclosure  of  that  mort- 
gage, on  his  application,  and  for  the  benefit  of  himself  and 
other  bondholders.  The  remainder  of  his  complaint  presents 
the  facts  upon  which  he  bases  a  similar  claim  in  respect  to 
his  bonds  secured  by  other  mortgages  executed  to  the  Central 
Trust  Company. 

1.  The  defendant  Farmers'  Loan  and  Trust  Company  de- 
murs to  that  portion  of  the  intervener's  complaint  included 
in  the  three  paragraphs  referred  to  as  containing  the  plain- 
tiff''s  cause  of  action  against  it.  As  this  portion  of  the  com- 
plaint embraces  a  statement  of  all  the  facts  upon  which  the 
intervener  claims  relief  against  it,  we  think  that  the  objection 
that  the  demurrer  is  bad  because  taken  to  a  part  of  the  com" 
plaint  only  is  not  well  taken.  The  court  can  determine 
from  the  issue  thus  made  whether  or  not  the  intervener  is 
entitled  to  any  relief  against  the  defendant  upon  the  facta 
stated. 

The  intervener  alleges:  "That  in  the  mortgage  or  deed  of 
trust  executed  by  the  Minneapolis  and  St.  Louis  Railway 
Company  to  the  Farmers'  Loan  and  Trust  Company,  bearing 
<3ate  the  first  day  of  February,  1877,  and  securing  tlie  twenty- 
one  bonds,  and  the  coupons  therefrom,  held  and  owned  by 
intervener,  as  particularly  described  in  the  first  division  of 
this  intervener's  complaint,  it  is  provided,  among  other 
things,  in  article  6  thereof,  as  follows:  'In  case  default  shall 
be  made  in  the  payment  of  any  of  the  said  coupons,  or  semi- 
annual interest  upon  any  of  the  aforesaid  bonds,  at  the  time 
and  **'  in  the  manner  in  the  coupons  issued  therewith,  pro- 
vided the  said  coupon  has  been  presented,  and  the  payment 
of  the  interest  therein  specified  has  been  demanded,  and,  in 
case  such  default  shall  continue  for  the  period  of  four  months 
after  the  said  coupons  shall  have  become  due  and  payable, 
then  and  thereupon  the  principal  of  all  the  bonds  secured 
hereby  shall  become  immediately  due  and  payable,  any  thing 
contained  in  the  said  bonds  to  the  contrary  notwithstand- 
ing.' " 
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Intervener  avers  that  all  of  his  said  described  coupons 
from  the  bonds  in  this  division  referred  to  have  been  presented 
for  payment  at  the  agency  of  the  said  Minneapolis  and  St. 
Louis  Railway  Company  in  the  city  of  New  York,  and  the 
payment  of  the  interest  therein  specified  has  been  demanded, 
and  payment  was  refused;  and  all  the  said  coupons  have  also 
been  presented  for  payment  to  the  acting  treasurer  of  said 
Minneapolis  and  St.  Louis  Railway  Company,  at  the  city  of 
Minneapolis,  Minnesota,  and  the  payment  of  the  interest 
specified  was  demanded,  and  payment  was  refused,  and  de- 
fault has  been  made  in  the  payment  of  all  the  described 
coupons  from  said  bonds.  He  also  alleges  that,  excepting  as 
to  the  several  coupons  aforesaid  which  became  due  and  pay- 
able on  the  first  day  of  December,  1891,  such  default  as  ta 
the  payment  of  all  said  coupons  has  continued  for  the  period- 
of  more  than  four  months  from  the  several  dates  when  they 
severally  became  due  and  payable;  wherefore  intervener  avers 
that  the  principal  of  all  the  bonds  secured  by  said  mortgage 
or  deed  of  trust  in  the  division  referred  to  has  become  due 
and  payable  and  all  the  bonds  secured  by  the  said  mortgage 
are  now  due  and  payable;  that  by  article  9  of  said  mortgage 
it  is  provided — 

"  That  it  shall  be  the  duty  of  the  trustee,  upon  proper  in- 
demnification against  costs  and  expenses,  to  execute  the 
power  of  entry  or  the  power  of  sale  by  said  mortgage  granted, 
or  both,  to  take  appropriate  proceedings  in  equity  or  at  law 
to  enforce  the  rights  of  the  bondholders,  in  case  of  any  de- 
fault made  by  the  mortgagee,  upon  requisition  in  writing  a& 
thereinafter  specified,  viz: 

'*  1.  If  the  default  be  as  to  either  the  interest  or  the  prin- 
cipal of  any  of  the  bonds  aforesaid,  such  requisition  upon 
the  said  trustee  shall  be  by  holders  of  not  less  than  twenty- 
five  per  centum  of  the  ***  said  bonds  then  outstanding;  and 
upon  such  requisition  and  indemnification  it  shall  be  the 
duty  of  the  trustee  to  enforce  the  rights  of  the  bondholders 
under  these  presents  by  entry,  sale,  or  legal  proceedings,  as 
it,  being  advised  by  counsel  learned  in  the  law,  shall  deem 
most  expedient  for  the  interest  of  all  the  holders  of  the  said 
bonds. 

"2.  But  it  is  expressly  understood  that  such  duty  of  the 
trustee  shall  be  at  all  times  subject  to  the  power  hereby  de- 
clared of  a  majority  in  interest  of  the  holders  of  the  said  bonds- 
by  requisition  in  writing,  signed  by  such  majority  to  instruct|. 


Jan.  1893.]    Seibert  v.  Minneapolis  etc.  By.  Go.  633 

the  said  trustee  to  waive  Buch  default;  provided,  however, 
that  no  action  of  the  bondholders  in  waiving  such  default 
ehall  extend  or  be  taken  to  affect  any  subsequent  default,  or 
to  impair  the  results  arising  therefrom. 

"  And  it  is  hereby  further  expressly  agreed  and  made  bind- 
ing upon  each  and  every  holder  of  bonds  secured  hereby 
that  no  proceedings  at  law  or  in  equity  shall  be  taken  by  any 
bondholder  to  foreclose  the  equity  of  redemption  under  this 
instrument,  or  to  procure  a  sale  of  the  property  covered 
thereby,  independently  of  the  party  of  the  second  part, 
trustee,  or  its  successors  in  said  trust,  except  after  a  requisi- 
tion shall  have  been  made  to  the  said  trustee  in  the  manner 
and  form  as  hereinbefore  provided,  and  also  until  after  a  re- 
fusal of  the  said  trustee  to  comply  with  such  requisition 
according  to  the  provisions  herein  made  in  respect  thereto. 

Intervener  submits  and  claims  that  the  said  provisions  of 
article  9  of  said  last-described  mortgage  are  void,  in  so  far  as 
they  attempt  to  deprive  the  holder  of  any  of  the  bonds  which 
may  have  become  due  by  default  in  payment  of  the  interest 
coupons,  or  the  holders  of  any  of  the  past-due  coupons,  from 
enforcing  the  remedy  whereby  he  might  have  his  lien  estab- 
lished upon  the  mortgaged  property  without  the  requisition 
of  the  holders  of  not  less  than  twenty-five  per  centum  of  the 
said  bonds  then  outstanding;  that  said  provisions  are  in  fact 
an  attempt  to  oust  the  jurisdiction  of  any  court  to  entertain 
a  complaint  by,  or  give  relief  to,  the  holders  of  less  than 
twenty-five  per  centum  of  the  outstanding  bonds. 

The  principal  question  involved  in  this  appeal,  therefore,  is 
■whether  the  provisions  of  article  9  above  quoted,  restraining 
proceedings  ***  for  foreclosure  on  the  part  of  individual 
bontfholders  until  after  the  requisition  made  upon  the  trustees 
by  a  certain  proportion  of  the  bondholders  as  therein  pro- 
vided, and  a  refusal  by  him  to  comply  therewith,  is  valid  and 
■obligatory  upon  the  individual  bondholders  as  respects  the 
•enforcement  of  the  security. 

We  are  unable  to  see  why  the  bondliolders,  subject  to  rea- 
•sonable  limitations,  may  not  be  bound  by  stipulations  in  the 
mortgage  of  this  character,  waiving  a  default,  and  providing, 
subject  to  the  conditions  named,  for  the  foreclosure  by  the 
•trustee  exclusively.  The  interests  of  the  bondholders  as  a 
class  and  the  nature  of  the  security  are  to  be  considered. 
*'They  are  agreements  which  the  bondholders  are  at  liberty 
to  make,  and  there  is  nothing  illegal  or  contrary  to  publio 
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policy  io  them":  Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S. 
47,  77.  Each  bondholder  enters  into  contract  relations  witb 
each  and  all  of  his  co-bondholders.  His  right  to  appropriate 
the  security  in  satisfaction  of  his  bond  in  such  lawful  manner 
as  he  may  choose  is  modified  not  only  by  the  express  pro- 
visions of  the  mortgage,  but  by  the  peculiar  nature  of  the 
security:  Gates  v.  Boston  etc.  R.  R.  Co.,  53  Conn.  846;  ShaW' 
V.  Railroad  Co.,  100  U.  S.  605,  612;  Canada  Southern  Ry.  Co. 
V.  Gebhard,  109  U.  S.  534-537;  Guilford  v.  Minneapolis  etc. 
Ry.  Co.,  48  Minn.  560;  31  Am.  St.  Rep.  694.  The  legislature 
would  have  had  an  undoubted  right  to  have  incorporated,  in 
the  enabling  statute  authorizing  the  execution  of  the  mort- 
gage and  the  issuance  of  the  bonds  secured  thereby,  a  pro- 
vision requiring  the  mortgage  to  contain  similar  stipulations^ 
Howell  V.  Western  R.  R.  Co.,  94  U.  S.  463-466. 

It  is  clear,  then,  that  it  would  be  competent  for  the  bond- 
holders themselves  to  agree  to  them.  They  are  to  be  treated 
as  stricti  juris,  but  nevertheless  are  to  be  reasonably  construed 
in  view  of  the  nature  of  the  mortgage,  which  is  the  common 
security  for  all  the  bondholders,  and  the  purposes  to  be  sub- 
served in  making  them.  There  is  no  doubt  that  the  parties 
could  lawfully  provide  in  the  same  instrument  for  a  reason- 
able extension  of  the  time  for  the  commencement  of  foreclosure 
proceedings,  to  be  determined  at  the  option  of  a  majority 
of  the  bondholders:  Nute  v.  Hamilton  Mut.  Ins.  Co.,  6 
Gray,  ***  174.  But  the  waiver  of  the  default  provided  for 
in  this  instance  amounts  substantially  to  the  same  things 
So  the  mortgage  might  have  been  so  drawn  as  to  permit  fore- 
closure proceedings  to  be  instituted  only  after  default  in  the 
payment  of  the  principal  debt  or  some  part  of  it.  The  stipu- 
lation for  the  waiver  of  the  default  in  the  payment  of  infferest 
is  in  principle  no  different. 

Again,  the  trustee,  as  mortgagee,  representing  the  interests 
of  all  the  bondholders  as  beneficiaries,  is  the  proper  party 
to  institute  foreclosure  proceedings,  but,  if  he  unreasonably 
neglects  or  refuses  to  discharge  his  duty  in  the  premises,, 
doubtless  any  bondholder  may  bring  an  action  to  enforce  the 
security  for  the  common  benefit:  Chicago  etc.  R.  R.  Co.  v.  Fos-- 
dick,  106  U.  S.  68.  Why  may  not  the  mortgage  in  the  com- 
mon interest  stipulate  the  conditions  under  which  this  right- 
may  be  exercised  by  the  bondholders,  and,  in  order  to  avoid 
the  risk  of  rash  or  arbitrary  proceedings,  which  might  result 
in  great  injury  to  the  security,  provide  that  no  such  proceed- 
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ings  should  be  instituted  by  an  individual  bondholder,  except 
upon  the  refusal  of  the  trustee  to  obey  the  requisition  of  a 
reasonable  number  of  the  bondholders?  It  is  not  the  inten- 
tion or  effect  of  such  conditions  or  stipulations  to  divest  the 
bondholders  of  their  right  to  judicial  remedies,  or  to  oust  the 
courts  of  their  jurisdiction;  it  is  merely  the  imposition  of  cer- 
tain conditions  upon  themselves  in  respect  to  the  exercise  of 
that  right.  And  this  distinction  is  well  recognized  by  the 
courts:  Gasser  v.  Sun  Fire  Office^  42  Minn.  315,  and  cases; 
Guilford  v.  Minneapolis  etc.  By.  Co.,  48  Minn.  560;  31  Am. 
St.  Rep.  694.  The  provisions  of  this  mortgage  are  not,  we 
think,  unreasonable  or  invalid. 

It  is  suggested  that  the  trustees  in  the  several  mortgages 
have  no  right  to  raise  this  question,  but  we  think  the  pro- 
visions in  question  were  intended  for  the  benefit  of  the  bond- 
holders, as  well  as  the  mortgagor,  and  therefore  the  trustees, 
who,  we  may  assume,  represent  the  majority  of  the  bond- 
holders, are  entitled  to  object  to  the  relief  sought  by  the  de- 
fendant, on  the  ground  that  it  is  contrary  to  the  stipulations 
in  the  mortgage  above  referred  to.  It  is  also  urged  that  the 
Central  Trust  Company,  which  is  trustee  in  several  mort- 
gages, cannot  properly  act  for  the  interests  of  the  various 
bondholders  **''  which  are  conflicting.  However  this  may 
be,  we  fail  to  see  how  that  fact  can  affect  the  question  raised 
by  the  demurrer,  because,  if  the  provisions  of  the  mortgage 
we  have  been  considering  are  valid,  the  intervener  has  no 
standing  in  court  to  have  the  mortgages  foreclosed. 

Orders  affirmed.  

Intervention. — Who  May  Become  Interveners:  See  the  extended  note 
to  Laaoix  v.  Menard,  15  Am.  Dec.  162,  103,  aad  DenU  v.  Spencer,  61  Minn. 
259;  ante,  p.  499,  and  note. 

Pleading. — If  Any  One  Count  in  a  Complant  la  Good  a  demurrer 
to  the  whole  must  be  overruled,  though  the  other  counts  are  bad  in  sub- 
stance: United  Slates  v.  WluU,  2  Hill,  69;  37  Am.  Dec  374;  Lane  v.  LevQ- 
Uan,  2  Ark.  76;  37  Am.  Dec.  769;  Freeland  v.  McCullough,  1  Denio,  414;  43 
Am.  Deo.  686;  Smi^  v.  Salomon,  1  Col.  176;  91  Am.  Deo.  711. 
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[52  Minnesota,  174.] 

Plbadino— FoRKioN  Laws  Need  Not  Be  Specially  Pleaded,  When.— 
The  rule  that  foreign  laws  must  be  pleaded  and  proved  like  other  facts 
ia  not  applicable  when  they  consist  of  mere  matters  of  evidence. 
Hence,  under  a  general  plea  of  payment,  it  is  competent  for  a  debtor  to 
prove  that,  according  to  the  laws  of  a  sister  state  upon  which  the  nature 
of  his  obligation  depends,  a  creditor's  acceptance  of  his  debtor's  prom< 
issory  note  for  a  pre-existing  debt  operates  aa  an  extinguishment 
thereof. 

Tbial — Effect  of  Evidence,  When  a  Question  Foa  the  Court. — 
Where  the  evidence  as  to  the  law  of  another  state  consists  entirely  of 
the  judicial  opinions  of  that  state,  the  question  of  their  construction 
and  effect  is  one  for  the  court  alone. 

COMTBAOTS — Lex  Loci. — The  question  whether  the  giving  of  a  promissory 
note  for  an  antecedent  debt  operates  as  a  payment  and  extinguishment 
thereof  is  one  which  goes  to  the  force  and  effect  of  the  contract  itself, 
and  must  therefore  be  determined  by  the  law  of  the  state  where  the 
contract  was  entered  into. 

Evidence — Parol  Proof  of  Contents  of  Letters,  When  Permissible. 
A  sufficient  foundation  for  the  introduction  of  secondary  proof  of  the 
contents  of  letters  from  the  plaintiff  to  one  of  the  defendants  is  laid  by 
showing  that  the  latter  is  beyond  the  jurisdiction  of  the  court,  and 
that,  while  his  deposition  was  being  taken  in  another  state,  he  refused 
to  produce  the  letters  in  question,  the  terms  in  which  his  refusal  was 
couched  being  such  as  to  indicate  clearly  that  he  was  acting  in  the  in* 
terest  of  his  co-defendant. 

The  Illinois  cases  upon  which  the  court  based  its  judg- 
ment  are   as    follows:    Fridley    v.    Bowen,   5    Bradw.   191 
Morrison  v.  Smith,  81  111.  221;   White  v.  Jones,  38  111.  159 
Gage  v.  Lewis,  68  111.  604;  Anderson  v.  Armstead,  69  111.  452 
Yates  y.   Valentine,  71  111.  643;  Kappes  v.   George  E.  White 
Hard   Wood  Lumber  Co.,  1  Bradw.  280;  Smalley  v.  Edey,  19 
111.   207;    Ralston  v.    Wood,   15  111.  159;   58  Am.  Dec.  604; 
Hoodless   V.  Reid,  112   111    105;    Cox   v.    Reiser,  15   Bradw, 
432;   Walsh  v.  Lennon,  98  111.  27;  38  Am.  Rep.  75;  Wilhelm  v! 
Schmidt,  84  111.  183. 

F.  B.  Wright,  for  the  appellant 

Samuel  A.  Anderson,  for  the  respondent. 

«T7  Mitchell,  J.  This  action  was  brought  on  an  account 
for  goods,  wares,  and  merchandise,  sold  and  delivered  in 
Chicago,  Illinois,  by  plaintiff  to  defendant  and  one  Thomp- 
son. Thompson  was  a  nonresident,  and  was  not  served  with 
process,  and  never  appeared,  so  that  the  action  proceeded 
against  Palmer  alone.     His  principal  defense  was  that  the 
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account  had  been  paid  by  promissory  notes  executed  by 
Thompson  and  indorsed  by  himself,  and  which  he  alleged 
•plaintitF  received  and  accepted  as  payment  of  the  account. 
The  giving  and  receiving  of  the  notes  for  the  amount  of  the 
account  (a  pre-existing  debt)  was  not  disputed. 

Although  casually  signed  in  Missouri  the  notes  were  de- 
livered and  were  payable  in  Illinois;  and  it  is  not  questioned 
but  that  they  were  Illinois  contracts,  and,  as  respects  their 
nature  and  obligatory  force,  governed  by  the  laws  of  that 
€tate;  the  only  contention  being  as  to  whether  the  law  of  that 
state  or  that  of  Minnesota  applied  in  determining  whether 
they  operated  to  pay  and  extinguish  the  original  debt. 

On  the  trial  there  was  no  evidence  of  an  express  agreement, 
one  way  or  other,  on  the  subject,  and  no  circumstances  (at 
least  none  favorable  to  plaintiff)  from  which  any  agreement 
could  be  implied,  unless  it  was  the  mere  fact  that  the  notes 
had  been  given  and  received.  Upon  the  motion  for  a  new 
trial  the  court  below,  contrary  to  his  rulings  on  the  trial,  held 
that  the  law  of  Illinois  applied;  and  that  tiie  law  of  that 
«tate,  differing  from  that  of  Minnesota,  was  that,  in  the  ab- 
€ence  of  any  agreement  of  the  parties  to  the  contrary,  the 
giving  and  receiving  of  the  debtor's  promissory  note  for  a 
pre-existing  debt  due  on  simple  contract  constituted  payment 
and  extinguishment  of  the  original  debt.  As  the  evidence  as 
to  the  law  of  Illinois  consisted  entirely  of  the  judicial  opin- 
ions of  that  state,  the  question  of  their  construction  and  effect 
was  one  for  the  court  alone:  Di  Sora  v.  Phillipps,  10  H.  L.  Cas. 
€24;  Kline  v.  Baker,  99  Mass.  255. 

Neither  is  there  any  thing  in  plaintiff's  point  that  the  law  of 
Illinois  should  have  been  specially  pleaded.  Having  pleaded 
payment,  ^'^  the  defendant  was  entitled  to  introduce  evi- 
dence of  any  facts  tending  to  prove  that  plea.  The  rule,  of 
■course,  is  that  the  courts  will  not  take  judicial  notice  of  the 
laws  of  another  state  or  country,  differing  from  our  own,  but 
that  they  must  be  pleaded  and  proved  the  same  as  any  other 
facts.  But  this  rule  does  not  require  such  laws  to  be  pleaded 
■when  they  consist  of  mere  matters  of  evidence.  They  stand 
on  tlie  same  footing  as  any  other  fact,  to  be  pleaded  only 
■when  they  are  issuable,  as  distinguished  from  probative  or 
evidential  facts. 

It  is  urged  that  the  trial  court  misconstrued  the  judicial 
decisions  of  Illinois,  and  that  in  fact  the  law  of  that  state  is 
the  same  as  that  of  Minnesota.     In  determining  this  ques- 
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tion  we  have  necessarily  had  to  confine  our  consideration  to 
the  particular  decisions  introduced  in  evidence.  As  the  court 
below  very  correctly  remarked,  if  the  law  of  that  state  was 
to  be  determined  by  the  obiter  dicta  in  the  numerous  decisions 
of  its  courts  there  might  be  very  grave  doubt  and  uncer- 
tainity  as  to  what  the  law  of  Illinois  is. 

This  is  shown  by  the  fact  that  several  of  their  decisions  are 
cited,  carelessly  perhaps,  by  text-writers,  as  authority  for  the 
common-law  rule  which  obtains  in  this  and  most  of  the  other 
states;  and  we  are  by  no  means  certain  what  the  courts  of 
that  state  will  decide  the  law  to  be  when  they  are  squarely 
confronted  with  the  question  after  full  argument.  But,  like 
the  court  below,  we  think  that  White  v.  Jones,  38  111.  159,  lays 
down  what  is  often  called  the  "  Massachusetts  rule,"  and  is 
an  authority  in  favor  of  defendant's  contention,  and  that^ 
keeping  in  mind  the  diflFerence  in  the  facts,  and  the  distinc- 
tion  between  what  was  essential  to  the  decision  of  the  respect- 
ive  cases  and  what  is  mere  dictum^  this  case  is  not  overruled 
by  Wilhelm  v.  Schmidt,  84  111.  187. 

We  therefore  conclude  that  the  law  of  Illinois  is  that  the 
taking  of  the  debtor's  promissory  note  for  a  pre-existing  debt 
is  prima  facie  payment — that  is,  operates  as  payment  and 
extinguishment  of  the  original  debt — unless  the  parties  have 
agreed  to  the  contrary;  while  the  law  of  this  state  is  that 
it  does  not,  unless  the  parties  have  agreed  that  it  shall 
have  that  effect.  Of  course,  we  do  not  mean  that  the  agree- 
ment to  make  the  case  exceptional  must  be  express,  for  in 
either  state  such  an  agreement  may  be  applied  from  circum- 
stances; ***  but  wliat  we  do  mean  is  that  where,  as  in  this 
case,  there  is  no  express  agreement  on  the  subject,  and  nO' 
circumstances  from  which  an  agreement  can  be  implied — 
nothing  but  the  bare  fact  that  the  note  was  given  and  re- 
ceived— then,  in  Illinois,  the  note  extinguishes  the  debt, 
while  in  this  state  it  would  not,  unless  the  note  itself  is 
paid. 

The  question,  then,  remains,  which  applies  to  this  case,  the 
law  of  Illinois  or  the  law  of  Minnesota?  There  is  no  contro- 
versy as  to  the  general  rule  on  the  subject,  the  only  difficulty 
being  as  to  its  application.  In  respect  to  all  questions  as  Ux 
forms,  or- methods,  or  conduct  of  process,  or  remedy,  including 
mere  rules  of  evidence,  the  law  of  the  forum  governs;  but  the 
settled  doctrine  of  public  law  is  that  personal  contracts  are  to 
have  the  same  validity,  interpretation,  and  obligatory  force 


Jan.  1893.]    Thomson-Houston  Electbic  Co.  v.  Palmer.    63^ 

in  every  other  country  (unless  against  its  public  policy)  which 
they  have  in  the  country  where  tliey  were  made:  2  Kent's 
Commentaries,  257,  258.  The  lex  loci  contractus  (referring  to 
the  place  of  the  seat  of  the  contract,  as  distinguished  from  the 
place  where  it  may  casually  happen  to  have  been  signed,  and 
which  may  govern  in  mere  matters  of  form  or  solemnization) 
is  prima  facie  that  which  the  parties  intended  to  apply,  and 
therefore  the  law  which,  in  the  absence  of  circumstances  in- 
dicating a  different  intention,  ought  to  prevail  in  all  matters 
pertaining  to  the  right  and  merit  of  the  contract,  or  what  the 
civilians  call  "  naturalia  contracttis."  This  doctrine  is  perhaps 
as  clearly  and  tersely  stated  by  Tindall,  C.  J.,  as  any  one,  as 
follows:  "So  much  of  the  law  as  affects  the  rights  and  merit 
of  the  contract — all  that  relates  ad  litis  decisionem — is  adopted 
from  the  foreign  country;  and  so  much  of  the  law  as  affects 
the  remedy  only — all  that  relates  ad  litis  ordinationevi — is 
taken  from  the  lexfori,  where  the  action  is  brought":  Huher 
V.  Steiner,  2  Scott,  304.  Of  course  he  was  speaking  of  per- 
sonal contracts.  The  law  of  the  place  of  making  the  contract^ 
if  it  is  to  be  there  performed,  enters  into,  and  forms  a  part  of,, 
the  contract  as  to  all  questions  touching  its  obligation  and 
interpretation;  as,  for  example,  whom  it  binds,  and  to  what 
extent;  what  is  included  and  what  is  excluded.  Whoever 
contracts  in  a  country  is  presumed  to  know  its  law,  and  what- 
ever he  does  not  express  plainly  he  refers  to  the  interpretation 
of  ****  tiie  law,  and  wills  and  intends  that  which  the  law  itself 
wills  and  intends.  This  is  included  in  the  contract,  without 
being  expressly  mentioned,  by  operation  of  law.  Applying 
these  principles  to  the  case  in  hand,  we  are  of  opinion  that 
the  question  whether  the  giving  of  these  promissory  notes 
operated  as  a  payment  and  extinguishment  of  the  antecedent 
debt  is  one  which  goes  to  the  force  and  effect  of  the  contract 
itself,  and  is  not  a  mere  rule  of  evidence,  and  therefore  the 
law  of  Illinois  applies.  To  hold  otherwise  would,  it  seems  to 
us,  be  to  make  a  contract  for  parties  different  from  that  which 
they  made  for  themselves.  Suppose,  for  example,  as  in  this 
case,  the  contract  is  made  in  Illinois,  and  the  party  gives  his 
note  for  an  existing  debt,  without  any  express  agreement  as 
to  its  effect  on  the  original  debt,  and  in  the  absence  of  any 
circumstances  from  which  any  agreement  to  make  the  case 
exceptional  can  be  implied.  By  the  laws  of  that  state,  with 
reference  to  which  he  presumably  contracts,  it  extinguishes 
the  original  debt,  and  thereafter  his  only  liability  is  on  his 
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note.  But  if  he  is  sued  in  this  stale  on  the  original  debt,  if 
our  law  is  to  apply,  he  is  liable,  notwithstanding  his  implied 
contract  to  the  contrary.  Suppose,  on  the  other  hand,  the 
contract  is  made  in  Minnesota,  and,  the  note  not  being  paid, 
the  creditor  sues  on  the  original  debt  in  Illinois.  If  the  law 
of  that  state  applies,  his  action  must  fail,  although  he  took 
the  note  in  reliance  on  the  laws  of  this  state,  without  any  in- 
tention thereby  to  discharge  or  release  the  original  debt.  It 
seems  to  us  that  this  is  more  than  a  question  of  remedy,  but 
goes  to  the  right  of  the  contract.  So  far  as  we  can  find, 
New  Hampshire  is  the  only  state  in  which  the  question  in 
this  precise  form  has  ever  been  passed  on.  It  is  there  held 
that  it  is  the  law  of  the  state  where  the  note  was  given  which 
applies:  Ward  v.  HowCy  88  N.  H.  35.  See,  also,  Pecker  v.  Ken- 
nison,  46  N.  H.  488,  and  Gilman  v.  Stevens,  63  N.  H.  342.  The 
doctrine  of  these  cases  is  cited  approvingly  in  Parsons  on  Con- 
tracts, 719.  Ely  V.  James,  123  Mass.  36,  although  not  an  au- 
thority on  the  qjiestion,  is  suggestive,  for  the  reason  that  some 
of  the  points  raised  would  naturally  have  been  otherwise  dis- 
posed of  had  the  court  considered  that  they  involved  merely 
a  rule  of  evidence,  to  be  determined  by  the  law  of  the  forum. 

Counsel  for  plaintiff  relies  greatly  on  Hoadley  v.  Northern 
Transportation  ***  Co.,  115  Mass.  304,  15  Am.  Rep.  106,  and 
at  first  sight  it  would  seem  more  nearly  an  authority  in  his 
favor  than  any  other  case  cited.  But,  without  considering 
whether  that  case  was  rightly  decided,  we  think  it  is  clearly 
distinguishable  from  the  present.  The  question  there  was 
merely  one  of  evidence  of  plaintiff's  assent  to  the  terms  of  the 
bill  of  lading. 

With  reference  to  another  trial,  we  may  add  that  we  are  of 
opinion  that  sufficient  foundation  was  laid  for  the  introduc- 
tion of  secondary  evidence  of  the  contents  of  the  letters  from 
plaintiff  to  Thompson.  Plaintiff  had  done  all  that  it  could 
•do  to  procure  the  originals  in  Thompson's  possession.  He 
was  beyond  the  jurisdiction  of  the  court,  and  could  not  be 
reached  by  process.  When  his  deposition  was  being  taken  in 
Kansas,  on  his  cross-examination,  plaintiff  called  for  the  pro- 
duction of  the  letters,  which  Thompson  positively  refused  to  do, 
and  in  such  terms  as  to  indicate  clearly  that  he  was  acting 
in  the  interest  of  the  defendant.  It  is  not  material  that  his 
deposition  was  being  taken  on  motion  of  defendant,  and  not  of 
plaintiff:  Stephen's  Digest  of  the  Law  of  Evidence,  art.  71  b. 

Order  affirmed. 
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FoKEioK  Laws— Necessity  fob  Pleading.— The  laws  of  a  sister  state 
must  be  averred  and  proved  as  any  other  fact:  Bank  of  Crnnmeree  v.  FnquOt 
11  Mont.  285;  28  Am.  St.  Rep.  461,  and  note;  Cincinnati  etc.  R.  R.  Co.  v. 
McMullen,  117  Ind.  43a;  10  Am.  St.  Rep.  67,  and  note;  Peck  v.  Hibbard,  26 
Vt  698;  62  Am.  Dec.  605;  Mason  v.  Wash,  Breese,  39;  12  Am.  Dec.  138; 
Continental  Nat.  Bank  v.  McOeoch,  73  Wis.  332. 

Evidence — Parol  of  Contents  of  Letters. — Parol  evidence  of  the  con- 
tents of  a  letter  is  inadmissible  unless  the  letter  is  produced  or  its  loss  or 
destruction  accounted  for:  Rumbaugh  v.  Southern  Imp.  Co.,  112  N.  O.  761; 
84  Am.  St.  Rep.  528. 

Contracts.— Lex  Loci,  When  Governs:  See  Miller  v.  Wilson,  146  111. 
523;  37  Am.  St.  Rep,  186,  and  note;  Forepaugh  v.  Delaware  etc  R.  R.  Co., 
128  Pa.  St.  217;  16  Am.  St.  Rep.  672;  Woodward  v.  Brooks,  128  111.  222;  15 
Am.  St  Rep.  104,  and  note;  Robinson  v.  Queen,  87  Tenu.  445;  10  Am.  St. 
Rep.  690,  and  extended  note. 
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PpBLic  Lands— Issuance  of  Patent  to  Land  Borderino  o»  Meandered 
Lake,  Effect  of. — After  the  United  States  has,  by  patent,  disposed, 
without  reservation  or  restriction,  of  lauds  bordering  on  a  meandered 
lake,  they  have  nothing  further  to  convey,  and  therefore  a  subsequent 
patent  to  laud  formed  outside  the  meander  line  by  the  gradual  drying 
up  of  the  lake  is  inoperative  and  void. 

BocNDABiES. — A  Meander  Line  Is  Not  a  Boundary,  the  water  whose 
body  is  meandered  being  the  true  boundary,  whether  the  meander  line 
actually  coincides  with  the  shore  or  not. 

Public  Lands,  Construction  of  Grants  of,  by  What  Law  Determined. 
Where  public  lands  bounded  on  streams  or  other  waters  are  granted  by 
the  United  States  without  reservations  or  restrictions,  the  riparian 
rights  of  the  grantee  are  determined  by  the  law  of  the  state  in  which 
the  lands  are  situated. 

Riparian  Rights  of  Owners  of  Land  Bordering  on  Lakes. — By  th© 
common  law,  the  same  rules  as  to  riparian  rights  which  apply  to  streama 
apply  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a  mean- 
dered lake  is  non-navigable  in  fact,  the  patentee  of  land  bordering 
thereon  takes  to  the  middle  of  the  lake,  while,  if  the  lake  is  navigable 
in  fact,  its  waters  and  bed  belong  to  the  state  in  its  sovereign  capacity, 
and  the  riparian  patentee  takes  the  fee  only  to  the  waters'  edge,  but 
with  all  the  rights  incident  to  riparian  ownership  on  navigable  waters, 
including  the  right  to  accretions  or  relictions  formed  in  front  of  hia 
land  by  the  action  or  recession  of  the  water. 

Waters  and  Watercourses. — Navigable  Waters,  What  Are. — Navi. 
gable  waters  include  not  only  those  in  which  the  tide  ebbs  and  flows, 
but  those  which  are  navigable  in  fact,  and  afford  a  channel  for  com* 
merce  or  labserve  any  other  beneficial  publio  use. 

Suit  for  partition  of  land  which  had  formerly  been  the  bed 
of  a  lake.  The  state  was  made  a  party  for  the  purpose  of  de- 
termining whether  it  had  any  interest  in  the  land,  and  tho> 
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answer  filed  in  its  behalf  alleged,  among  other  things,  that 
by  the  act  which  Congress  passed  in  1857,  authorizing  a  state 
government,  the  waters  of  the  lake  had  been  made  a  common 
highway,  free  to  all  citizens,  and  that  the  title  to  those  waters 
thereupon  vested  in  the  state  and  had  ever  since  continued 
therein.  On  the  trial  the  plaintiffs  proved  that,  in  1856,  all 
the  lands  bordering  on  the  lake  had  been  patented,  without 
any  reservation  to  purchasers,  from  whom  the  plaintiffs  and 
their  cotenant  had  since  acquired  title;  that  in  1860  the  lake 
had  receded  considerably,  that  the  land  thus  formed  had 
been  surveyed  by  the  federal  government  and  granted  to  one 
Oilmore,  who  afterwards  conveyed  to  the  plaintiffs;  that  there- 
after the  lake  had  continued  to  recede,  and  finally  left  its  bed 
completely  dry.  The  plaintiff  had  judgment  against  the 
state,  which  was  declared  to  have  no  interest  in  the  land  to 
be  partitioned. 

Moses  E.  Clappy  attorney  general^  H.  W  Childsy  and  W.  N. 
Jones,  for  the  appellant. 

Stryker  and  Moore,  permitted  to  file  a  brief,  as  being  of 
counsel  for  parties  in  other  cases  involving  the  same  questions 
as  the  present  suit. 

U.  L.  Lamprey,  pro  se. 

190  Mitchell,  J.  In  1853,  at  the  time  of  making  the 
United  States  survey  of  sections  four  (4),  five  (5),  eight  (8), 
and  nine  (9),  township  twenty-eight  (28),  range  twenty-two 
(22),  there  was  in  the  center  of  these  four  sections  a  shallow, 
non-navigable  lake,  comprising  about  three  hundred  acres, 
■which  the  government  surveyor  meandered,  in  accordance 
with  the  rules  and  instructions  of  the  department,  "  to  mean- 
der all  lakes  and  deep  ponds  of  the  area  of  twenty-five  acres 
and  upwards"  (1  Lester,  Land  Laws,  714),  and  in  doing  so 
ran  the  meander  lines  substantially  along  the  margin  of  the 
lake.  The  lake  and  the  meanders  thereof  appear  on  the  offi- 
cial plat  of  the  survey,  and  are  referred  to  in  the  field  notes. 
By  this  survey  the  lands  bordering  on  the  lake  were  sub- 
divided into  fractional  governmental  subdivisions  and  lots, 
the  lake  forming  the  boundary  'thereof  on  one  side.  The 
survey  and  plat  were  approved  by  the  secretary  of  the  interior 
in  1854.  Subsequently,  and  prior  to  1856,  the  United  States, 
hy  patents,  conveyed,  without  reservation  or  restriction,  to 
various  parties,  all  of  these  lands,  which  were  described  in 
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the  patents  by  their  governmental  subdivision  or  lot,  accord- 
ing to  the  plat  and  survey,  which  were  referred  to  in,  and 
rruide  part  of,  the  patents.  By  sundry  mesne  conveyances 
from  the  patentees,  the  plaintiffs  and  defendant  Metcalf  have 
become  the  owners  of  all  these  riparian  lands.  Since  the 
survey  in  1853  the  lake  has  been,  through  natural  causes, 
gradually  and  imperceptibly  drying  up,  until  now  its  former 
bed  is  all  dry  land. 

In  1860,  after  the  lake  had  partially  dried  up,  the  United 
States  *^*  land  department  caused  a  survey  to  be  made  of 
the  land  constituting  that  part  of  the  former  bed  of  the  lake 
situate  between  the  original  meander  line  and  the  then  exist- 
ing margin  of  the  lake,  and  in  1873  assumed  to  issue  a  patent 
tiierefor  to  one  Gil  more,  who  subsequently  conveyed  to  plain- 
tiffs and  Metcalf,  who  assert  title  to  the  former  bed  of  the  lake 
both  as  grantees  of  the  riparian  lands  according  to  the  orig- 
inal survey  of  1853,  and  also,  in  part,  under  the  Gilmore  pat- 
ent. The  state,  on  the  other  hand,  claims  that  the  Gilmore 
I)atent  is  void,  and  that  the  patents,  according  to  the  original 
United  States  survey,  only  conveyed  the  land  to  the  margin 
■of  the  lake,  as  it  then  existed,  and  that  the  former  bed  of  the 
lake  belongs  to  the  state,  in  its  sovereign  capacity.  In  the 
pleadings  the  state  also  asserted  title  under  the  "swamp-land 
grant"  from  the  United  States;  but  this  claim  was  aban- 
<loned  on  the  trial,  and  very  properly  so,  because,  for  manifest 
reasons,  it  was  entirely  untenable. 

It  will  be  thus  seen  that  the  question  presented  is,  what 
rigiits  in  or  to  the  soil  under  water  does  the  patentee  of  land 
bounded  by  a  meandered  inland  lake  acquire  by  his  patent? 
The  same  question  was  suggested  in  Huntsman  v.  Hendricks, 
44  Minn.  423,  but  not  decided,  in  view  of  its  great  impor- 
tance, and  the  fact  that  it  was  not  fully  argued  by  counsel. 

The  importance  of  the  question,  both  to  the  public  and  to 
riparian  owners,  is  apparent,  when  we  consider  that  there  are 
many  thousands  of  such  lakes  in  this  state,  which,  although 
most  of  them  may  not  be  adapted  for  navigation,  in  its  ordi- 
nary commercial  sense,  have  been,  from  the  earliest  Sfttle- 
ment  of  the  state,  resorted  to  and  used  by  the  i)eople  as 
places  of  public  resort,  for  purposes  of  boating,  fishing,  fowl- 
ing, cutting  ice,  etc.,  and  the  further  fact  tliat  observation 
teaches  that  the  waters  of  many  of  these  lakes  are,  from 
natural  causes,  slowly,  but  imperceptibly,  receding,  so  that  a 
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part  of  what  was  their  bed,  when  surveyed,  has,  or  in  tim» 
will,  become  dry  land. 

The  right  of  the  public  to  use  these  lakes  for  the  purposes 
referred  to,  as  well  as  the  right  of  riparian  owners  to  these 
relicted  lands,  and  consequently  their  right  of  access  to  the 
water  after  such  reliction  occurs,  are,  therefore,  all  involved 
in  the  question  presented.  The  question  ought  to  be  ap- 
proached and  considered  from  a  practical,  as  ***  well  as 
legal,  standpoint;  and  as  the  common  law  is  a  body  of  prin- 
ciples, and  not  of  mere  arbitrary  rules,  tlie  effort  should  be 
to  apply  the  spirit  and  reason  of  these  principles  to  the  state 
of  facts  presented. 

There  are  certain  matters  which  are  so  well  settled  that 
they  may  be  summarily  disposed  of  at  the  outset.  Without 
troubling  ourselves  to  consider  what  were  the  rights  of  the 
United  States  in  these  waters  before  they  conveyed  the  lands 
bordering  on  them,  it  is  well  settled'that,  having  disposed  of 
lands  bordering  on  a  meandered  lake  by  patent,  without 
reservation  or  restriction,  they  have  nothing  left  to  convey, 
and,  consequently,  the  land  department  was  thereafter  with- 
out jurisdiction,  and  the  Gilmore  patent,  issued  in  1873,  was 
inoperative  and  void;  also,  that  a  meander  line  is  not  a 
boundary,  but  that  the  water  whose  body  is  meandered  is 
the  true  boundary,  whether  the  meander  line  in  fact  coincides 
with  the  shore  or  not;  also,  that  grants  by  the  United  States 
of  its  public  lands  bounded  on  streams  or  other  waters,  made 
without  reservation  or  restriction,  are  to  be  construed  accord- 
ing to  the  law  of  the  state  in  which  the  lands  lie;  and,  con- 
sequently, whether  the  land  forming  the  beds  of  these  lakes 
belongs  to  the  state,  or  to  the  owners  of  the  riparian  lands,  is 
a  question  to  be  determined  entirely  by  the  laws  of  Minne- 
sota. In  support  of  these  propositions,  we  need  only  cite 
Hardin  v.  Jordan,  140  U.  S.  371,  and  Mitchell  v.  Smale,  140 
U.  S.  406. 

In  St.  Paul  etc.  R.  R.  Co.  v.  First  Div.  St.  Paul  etc.  R.  R. 
Co.,  26  Minn.  31,  this  court  was  led,  from  certain  dicta,  in 
Railroad  Co.  v.  Schurmeir,  7  Wall.  272,  to  suppose  that  the 
supreme  court  of  the  United  States  meant  to  hold  otherwise 
as  to  patents  of  public  lands  bordering  on  navigable  streams; 
but  that  no  such  doctrine  has  been  adopted  by  that  court  is 
evident  from  Barney  v.  Keokuk,  94  U.  S.  324,  and  subsequent 
cases. 

We  therefore  approach  the  question  in  this  case  untram- 
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meled  by  the  binding  authority  of  any  federal  decisions,  or 
even  by  any  direct  decisions  in  this  state,  in  which  this  is 
still  an  open  question.  What  the  relative  rights  of  the  state 
and  of  riparian  owners  in  the  waters  and  beds  of  these  lakes 
are  largely  depends  upon  the  question  whether  **•  the  rules 
of  law  as  to  the  rights  of  grantees  of  lands  bordering  on 
running  streams  are  applicable  to  grants  of  land  bordering 
on  lakes.  The  early  English  decisions,  dealing,  as  they  did, 
mainly  with  arms,  of  the  sea  and  rivers  in  which  the  tide 
ebbed  and  flowed,  furnish  but  little  light  on  this  subject. 

In  many  of  the  states  of  the  Union  this  branch  of  the  law  is 
still  somewhat  unsettled,  and  as  said  in  Huntsman  v.  Hendricks^ 
44  Minn.  423,  the  decisions  are  somewhat  conflicting.  The 
subject  was  recently  very  ably  and  exhaustively  considered 
by  that  eminent  jurist,  the  late  Justice  Bradley,  in  Hardin  v. 
Jordan,  140  U.  S.  371,  in  which  all  the  authorities — Roman, 
English,  and  American — are  collected  and  reviewed;  and  wo 
think  we  may  fairly  say  of  the  decision  in  that  case  that  the 
result  and  logic  of  it  is  that  at  common  law  the  rules  govern- 
ing riparian  rights  on  streams  apply  viutatis  mutandis  to 
grants  of  land  bordering  on  lakes;  consequently,  if  they  are 
non-navigable,  the  grantees  (if  their  grants  are  without  reser- 
vation or  restriction),  take  to  the  center  of  the  lake,  but  that 
if  they  are  navigable  the  grantees  take  the  fee  only  to  high 
water,  with  all  the  riparian  rights  incident  to  the  ownership 
of  riparian  land,  including  the  right  to  accretions  and  relic- 
tions. It  is  true  that  case  was  controlled  by  the  law  of  Illi- 
nois, and  the  only  question  was  what  the  law  of  that  state  was; 
but,  having  determined  that  the  courts  of  Illinois  had  adopted 
the  common  law  on  the  subject,  it  became  necessary  to  ascer- 
tain what  the  common  law  was;  and  in  that  point  of  view  the 
conclusion  arrived  at  on  that  question  is  pertinent  here. 

As  has  been  already  suggested,  there  are  but  few  authori- 
ties on  the  question  in  England;  for  in  England  proper  thero 
are  but  few  lakes,  and  in  Scotland  the  civil  law  prevails.  Tho 
case  of  Bristow  v.  Cormican^  L.  R.  3  App.  Cas.  641,  goes  far 
towards  sustaining  the  conclusion  reached  in  Hardin  v.  Jor" 
dan,  140  U.  S.  371,  although  it  must  be  admitted  that  it  is 
left  in  some  doubt  as  to  whether  the  presumption  of  owner- 
ship to  the  thread  of  the  stream,  which  exists  with  regard  to 
owners  of  land  on  the  banks  of  nontidal  streams  of  running 
water,  exists  also  on  inland  lakes,  navigable  in  fact,  but  non- 
navigable  in  the  common-law  sense. 

AM.  St.  Kbp.,  vol.  XXXVIIL-to 
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Coulson  and  Forbes,  in  their  work  on  the  Law  of  Waters, 
page  98,  say  that  it  does  not  appear  tliat  by  the  English  law 
there  is  any  difference  as  to  the  ownership  of  the  soil  between 
land  covered  with  still  ***  and  running  water,  except,  per- 
haps, in  the  case  of  large  inland  lakes  or  seas,  where  the  rule 
that  the  adjoining  riparian  owner  is  owner  ad  medium  filum 
aquae  might  cause  inconvenience. 

The  decisions  in  Massachusetts  (of  which  Maine  was  a 
part),  and  which  have  been  followed  in  most  of  the  New 
England  states,  are  not  particularly  in  point,  for  the  reason 
that  they  have  their  foundation  in  the  colonial  ordinance  of 
1641-1647,  prohibiting  towns  from  granting  away  ponds  con- 
taining more  than  ten  acres,  called  "  great  ponds,"  and  pro- 
Tiding  that  such  ponds  should  be  free  to  the  public  for  fishing 
and  fowling. 

In  New  Jersey,  which  adhered  strictly  to  the  old  common- 
law  definition  of  "navigable  waters,"  it  was  held  that  a  lake 
(which,  according  to  the  English  common  law,  was  non-navi- 
gable) was  the  private  property  of  the  riparian  owner;  thus 
applying  the  same  rule  that  would  be  applied  in  case  of  a  non- 
navigiible  stream:  Cohh  v.  Davenport,  32  N.  J.  L.  369. 

Whatever  doubt  once  existed  as  to  the  law  in  New  York 
would  seem  to  be  fully  set  at  rest  by  the  recent  decision  of 
the  court  of  appeals  (second  division)  in  Gouverneur  v.  Na- 
tional  Ice  Co.,  134  N.  Y.  355,  30  Am.  St.  Rep.  669,  in  which, 
after  reviewing  all  the  decisions  of  the  state  on  the  subject, 
the  court  holds,  "that  a  deed  of  land  bordering  on  a  small, 
non-navigable  lake  or  pond  is  prima  facie 'presumed  to  convey 
title  to  the  center,"  saying,  there  would  seem  to  be  no  sub- 
stantial reason  for  the  application  of  a  different  rule  in  the 
legal  construction  of  grants  of  land  bounded  on  them  than  is 
aj)plied  to  conveyances  bounding  premises  on  fresh-water 
streams,  and  that  the  difficulty  in  locating  lines,  under  this 
rule,  of  different  proprietors,  is  not  an  objection  to  its  general 
application,  as  the  same  difficulties  would  be  met  with  in  the 
bays  or  bends  of  rivers.  Substantially  the  same  views  are 
expressed  in  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St.  Rep. 
828,  the  court  saying,  that  no  solid  ground  is  readily  per- 
ceived for  limiting  a  grant  of  land  bordering  on  a  non-navi- 
gable lake  to  the  water's  edge,  when,  in  the  case  of  a 
iion-navigable  stream,  its  operation  extends  to  the  center. 

In  Eidgway  v.  Ludlow,  58  Ind.  248,  it  was  held  that  the 
owner  of  land  bordering  on  a  non-navigable  lake,  lying  within 
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the  congressional  *"  survey,  is  the  owner  of  the  bed  of  the 
lake  to  the  thread  thereof,  or  a  line  along  the  middle  of  the 
lake;  the  court  adding  that  they  could  see  no  difference  be- 
tween non-navigable  lakes  and  non-navigable  rivers,  although 
later,  as  will  be  seen,  the  court  somewhat  limited  this  com- 
mon-law  right. 

In  Rice  v.  Ruddivian,  10  Mich.  125,  the  rule  of  riparian 
ownership  previously  applied  to  the  Detroit  river  was  applied 
to  Lake  Muskegon;  the  court  saying  that  they  were  not  able 
to  discover  any  fact  or  circumstance  sufficient  to  make  a  sub- 
stantial difference  in  principle  between  the  two  cases,  and 
that  the  general  understanding  and  common  usage  of  the 
country  have  as  clearly  recognized  the  principles  of  riparian 
ownersliip  with  reference  to  lakes  as  to  rivers  within  the 
state,  and  repudiated  any  distinction  as  arbitrary,  having  no 
foundation  in  the  nature  of  things.  The  same  court,  in  Clute 
V.  Fisher,  65  Mich.  48,  followed  in  Stoner  v.  Rice,  121  Ind, 
£1,  limited  this  common-law  right  by  holding  that  the  ripa- 
rian owner  of  a  fractional  lot  bounded  by  a  non-navigable 
lake  could  only  take  so  much  of  the  lake  as  is  required  to 
fill  out  the  subdivision  of  the  section  which  he  owned.  The 
■court  seemed  to  think  that  they  were  required  to  so  hold, 
under  the  decision  in  Brown^s  Lessee  v.  Clements,  3  How.  650, 
but  which,  with  due  deference,  does  not  seem  to  us  to  have 
the  least  application  to  the  question  of  riparian  rights  under 
£l  grant  of  land  bordering  on  water.  But,  having  held  that 
the  bed  of  a  non-navigable  lake  belonged  neither  to  the  state 
nor  the  United  States,  the  court  was  compelled  to  the  some- 
what peculiar  position  of  holding  that  if  the  lake  was  so 
large  that  the  lines  of  the  granted  lots  or  fractional  subdi- 
"visions  would  not,  when  extended,  embrace  the  whole  of  it, 
then  the  riparian  ownership  would  extend  to  the  center.  We 
are  compelled  to  the  conclusion  that  this  attempted  limi- 
tation upon  riparian  ownership  is  illogical,  purely  arbitrary, 
^nd  impracticable. 

The  sanie  question  has  been  before  the  courts  of  Wisconsin 
in  several  cases:  Delaplaine  v.  Chicago  etc.  Ry.  Co.,  42  Wis. 
214;  24  Am.  Rep.  386;  Boorman  v.  Sunnuchs,  42  Wis.  233; 
-and  Diedrich  v.  Northwestern  Union  Ry.  Co.,  42  Wis.  248;  24 
Am.  Rep.  399. 

***  The  general  result  of  these  decisions  is  that,  while  the 
courts  of  that  state  hold  that,  whether  a  stream  is  navigable 
or  non-navigable  in  fact,  the  title  of  the  bed  to  the  center  of 
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the  current  is  in  the  owner  of  the  bank,  but  that  as  to  lakes  a 
different  rule  applies,  and  that  tlie  owner  of  the  land  border- 
ing on  any  meandered  lake,  whether  navigable  in  fact  or  not^ 
takes  the  land  only  to  the  water's  edge;  but  no  special  rea- 
son is  given  why  a  different  rule  should  be  applied. 

The  courts  of  that  state  do,  however,  hold  that  the  riparian 
proprietor  has,  as  such,  the  exclusive  right  of  access  to  and 
from  the  lake  in  front  of  his  land,  and  of  building  his  piers 
and  wharves  in  the  aid  of  navigation,  not  interfering  with  the 
public  easement  where  the  lake  is  navigable;  also,  that  ho 
has  the  accretions  formed  upon  or  against  his  land  and  those 
portions  of  the  bed  of  the  lake  adjoining  his  land  which  may 
be  uncovered  by  the  recession  of  the  water;  there  being  no 
distinction,  in  respect  to  the  rights  of  riparian  owners,  be- 
tween accretions  and  relictions.  With  these  rights  conceded 
to  the  riparian  owner,  the  question  whether  the  fee  of  the  bed 
of  the  lake,  while  it  remains  covered  with  water,  is  in  him 
or  in  the  state,  is  more  speculative  than  practical.  In  most 
cases  where  a  distinction  has  been  made  between  ripariaa 
rights  on  streams  and  on  lakes  it  seems  to  have  been  merely 
assumed,  without  much  consideration,  that  the  rules  appli* 
cable  to  running  water  were  not  applicable  to  lakes  or  ponds. 
The  only  reasons  we  have  ever  seen  suggested  for  a  distinction 
are:  1.  The  supposed  difficulty  of  running  the  lines  betweea 
adjoining  riparian  owners  of  lands  bordering  on  lakes;  and 
2.  The  supposed  injustice  that  might  result,  in  some  caees, 
in  giving  the  owner  of  a  very  small  estate  on  the  shore  of  a 
lake  a  very  large  reliction  in  front  of  it. 

But  it  seems  to  us  that  neither  of  these  is  an  adequate  rea- 
son for  departing  from  a  well-settled  principle.  Both  of  them 
are  more  imaginary  than  real,  and  would  occur  only  in  ex- 
ceptional or  extreme  cases,  and  are  almost  as  likely  to  occur 
in  the  case  of  riparian  ownership  on  a  tortuous  river,  with  an 
ill-defined  or  changeable  channel,  as  in  the  case  of  such  owner- 
ship on  the  borders  of  a  lake.  The  owner  of  a  mere  "rim'^ 
on  the  bank  of  a  river  may  sometines  acquire  **''  an  accretion 
or  reliction  much  larger  than  the  parent  estate,  but  that  is  an 
incident  to  all  riparian  ownership;  and  it  was  never  suggested, 
in  the  case  of  a  stream,  that  such  a  state  of  facts  furnished 
any  reason  for  making  the  case  an  exception  to  the  general 
rule. 

Courts  and  text-writers  sometimes  give  very  inadequate 
reasons,  born  of  a  fancy  or  conceit,  for  very  wise  and  benefi- 
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cent  principles  of  the  common  law;  and  we  cannot  help  think- 
ing this  is  somewhat  so  as  to  the  right  of  a  riparian  owner  to 
accretions  and  relictions  in  front  of  his  land.  The  reasons 
usually  given  for  the  rule  are  either  that  it  falls  within  the 
maxim,  de  minimis  lex  non  curat,  or  that  because  the  riparian 
owner  is  liable  to  lose  soil  by  the  action  or  encroachment  of 
the  water,  he  should  also  have  the  benefit  of  any  land  gained 
hy  the  same  action.  But  it  seems  to  us  that  the  rule  rests 
upon  a  much  broa'der  principle,  and  has  a  much  more  impor- 
tant purpose  in  view,  viz.,  to  preserve  the  fundamental  riparian 
right — on  which  all  others  depend,  and  which  often  consti- 
tutes the  principal  value  of  the  land — of  access  to  the  water. 

The  incalculable  mischiefs  that  would  follow  if  a  riparian 
<:wner  is  liable  to  be  cut  oflf  from  access  to  the  water,  and  an- 
other owner  sandwiched  in  between  him  and  it,  whenever  the 
water  line  had  been  changed  by  accretions  or  relictions,  are 
self-evident,  and  have  been  frequently  animadverted  on  by 
the  courts.  These  considerations  certainly  apply  to  riparian 
ownership  on  lakes  as  well  as  on  streanis.  Take  the  case  in 
hand  of  our  small  inland  lakes,  the  waters  of  many  of  which 
are  slowly  but  gradually  receding. 

The  owners  of  lands  bordering  on  them  have  often  bought 
with  reference  to  access  to  the  water,  which  usually  con- 
stitutes an  important  element  in  the  value  and  desirability  of 
the  land.  If  the  rule  contended  for  by  the  appelhmts  is  to 
prevail,  it  would  simply  open  the  door  for  prowling  speculators 
to  step  in  and  acquire  title  from  the  state  to  any  relictions 
produced  in  the  course  of  time  by  the  recession  of  the  water, 
and  thus  deprive  the  owner  of  tlie  original  shore  estate  of  all 
riparian  riglits,  including  tliat  of  access  to  the  water.  The 
endless  litigation  over  the  location  of  the  original  water  lines, 
and  the  grievous  practical  injustice  to  the  owner  of  the  orig- 
inal riparian  estate  that  would  follow,  would,  of  themselves, 
be  *®®  a  sufficient  reason  for  refusing  to  adopt  any  such  doc- 
trine. That  the  state  would  never  derive  any  considerable 
pecuniary  benefit — certainly  none  that  would  at  all  compen- 
sate for  the  attendant  evils — we  may,  in  the  light  of  experi- 
ence, safely  assume. 

Our  conclusion,  therefore,  is  that  upon  both  principle  and 
authority,  as  well  as  consideration  of  public  policy,  the  com- 
mon law  is,  that  the  same  rules  as  to  riparian  rights  which 
apply  to  streams  apply  also  to  lakes  or  other  bodies  of  still 
^ater. 
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In  this  state  we  have  adopted  the  common  law  on  the  sub- 
ject of  waters,  with  certain  modifications,  suited  to  the  differ- 
ence in  conditions  between  this  country  and  England,  the 
principal  of  which  are  that  navigability  in  fact,  and  not  the 
ebb  and  flow  of  the  tide,  is  the  test  of  navigability,  and  that 
we  have  repudiated  the  doctrine  that  the  state  has  any  private^ 
or  proprietary  right  (as  had  the  king)  in  navigable  waters,^ 
but  that  it  holds  them  in  its  sovereign  capacity,  as  trustee 
for  the  people,  for  public  use. 

In  accordance  with  the  rules  of  the  common  law,  we  there- 
fore hold  that  where  a  meandered  lake  is  non-navigable  in 
fact,  the  patentee  of  land  bordering  on  it  takes  to  the  middle 
of  the  lake;  that  where  the  lake  is  navigable  in  fact,  its  waters 
and  bed  belong  to  the  state,  in  its  sovereign  capacity,  and 
that  the  riparian  patentee  takes  the  fee  only  to  the  water's 
edge,  but  with  all  the  rights  incident  to  riparian  ownership 
on  navigable  waters,  including  the  right  to  accretions  or  relic- 
tions formed  or  produced  in  front  of  his  land  by  the  action  or 
recession  of  the  water.  Of  course,  it  is  a  familiar  principle 
that  these  riparian  rights  rest  upon  title  to  the  bank  or  shore, 
and  not  upon  title  to  the  soil  under  the  water. 

Comparing  what  was  said  in  Schurmeier  v.  St.  Paid  etc. 
R.  R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59,  with  what  is  perhaps 
implied  in  St.  Paul  etc.  R.  R.  Co.  v.  First  Div.  St.  Paul  etc. 
R.  R.  Co.,  26  Minn.  31,  it  may  be  not  entirely  clear  whether 
the  doctrine  of  this  court  is  that  a  patentee  of  land  on  navi* 
gable  water  takes  the  fee  to  low  water  or  only  to  high  water;: 
but  this  is  a  matter  of  little  practical  importance  in  any  case,, 
and  of  none  in  the  present  one. 

What  has  been  already  said  is  suflflcient  for  the  purposes  of 
the  present  case;  but  to  avoid  misconception,  it  is  proper  to 
consider  ***  what  is  the  definition  or  test  of  '*  navigability," 
as  applied  to  our  inland  lakes.  The  division  of  waters  into- 
navigable  and  non-navigable  is  but  a  way  of  dividing  them 
into  public  and  private  waters — a  classification  which,  in 
some  form,  every  civilized  nation  has  recognized — the  line  of 
division  being  largely  determined  by  its  conditions  and  habits. 

In  early  times,  about  the  only  use — except,  perhaps,  fish- 
ing— to  which  the  people  of  England  had  occasion  to  put  pub- 
lic waters,  and  about  the  only  use  to  which  such  waters  were 
adapted,  was  navigation,  and  the  only  waters  suited  to  that 
purpose  were  those  in  which  the  tide  ebbed  and  flowed. 
Hence,  the  common  law  very  naturally  divided  waters  into 
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navigable  and  non-navigable,  and  made  the  ebb  and  flow  of 
the  tide  the  test  of  navigability.  In  this  country,  while  still 
retaining  the  common-law  classification  of  navigable  and  non- 
navigable,  we  have,  in  view  of  our  changed  conditions,  rejected 
its  test  of  navigability,  and  adopted  in  its  place  that  of  navi- 
gability in  fact;  and  while  still  adhering  to  navigability  as 
the  criterion  whether  waters  are  public  or  private,  yet  we 
have  extended  the  meaning  of  that  term  so  as  to  declare  all 
waters  public  highways  which  afford  a  channel  for  any  useful 
commerce,  including  small  streams,  merely  floatable  for  logs 
at  certain  seasons  of  the  year.  Most  of  the  definitions  of 
"navigability"  in  the  decided  cases,  while  perhaps  conceding 
that  the  size  of  the  boats  or  vessels  is  not  important,  and,  in- 
deed, that  it  is  not  necessary  that  navigation  should  be  by 
boats  at  all,  yet  seem  to  convey  the  idea  that  the  water  must 
be  capable  of  some  commerce  of  pecuniary  value,  as  distin- 
guished from  boating  for  mere  pleasure.  But,  if  under  pres- 
ent conditions  of  society,  bodies  of  water  are  used  for  public 
uses  other  than  mere  commercial  navigation,  in  its  ordinary 
sense,  we  fail  to  see  why  they  ought  not  to  be  held  to  be  pub- 
lic waters,  or  navigable  waters,  if  the  old  nomenclature  is 
preferred.  Certainly,  we  do  not  see  why  boating  or  sailing 
for  pleasure  should  not  be  considered  navigation,  as  well  as 
boating  for  mere  pecuniary  profit. 

Many,  if  not  the  most,  of  the  meandered  lakes  of  this  state, 
are  not  adapted  to  and  probably  will  never  be  used  to  any 
great  extent  for  commercial  navigation;  but  they  are  used 
— and  as  population  increases,  and  towns  and  cities  are  built 
up  in  their  vicinity,  will  be  *"•*  still  more  used — by  the  people 
for  sailing,  rowing,  fishing,  fowling,  bathing,  skating,  taking 
water  for  domestic,  agricultural,  and  even  city  purposes,  cut- 
ting ice,  and  other  public  purposes  which  cannot  now  be 
enumerated  or  even  anticipated.  To  hand  over  all  these  lakes 
to  private  ownership,  under  any  old  or  narrow  test  of  naviga- 
bility, would  be  a  great  wrong  upon  the  public  for  all  time, 
the  extent  of  which  cannot,  perhaps,  be  now  even  anticirnted. 
When  the  colony  of  Massachusetts,  two  hundred  ana  fifty 
years  ago,  reserved  to  public  use  her  "  great  ponds,"  probably 
only  fishing  and  fowling  were  in  mind;  but,  as  is  said  in  one 
case,  "  with  the  growth  of  the  community,  and  its  progress  in 
the  arts,  these  public  reservations,  at  first  set  apart  with  ref- 
erence to  certain  special  uses  only,  became  capable  of  many 
others,  which  are  within  the  design  and  intent  of  the  original 
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appropriation.  The  devotion  to  public  use  is  sufl&cientlj 
broad  to  include  thetn  all,  as  they  arise" :  West  Roxbury  v. 
Stoddard,  7  Allen,  158. 

If  the  term  *'  navigable"  is  not  capable  of  a  sufficiently  ex- 
tended meaning  to  preserve  and  protect  the  rights  of  the 
people  to  all  beneficial  public  uses  of  these  inland  lakes,  to 
which  they  are  capable  of  being  put,  we  are  not  prepared  to 
say  that  it  would  not  be  justifiable,  within  the  principles  of 
the  common  law,  to  discard  the  old  nomenclature,  and  adopt 
the  classification  of  public  waters  and  private  waters.  But, 
however  that  may  be,  we  are  satisfied  that,  so  long  as  these 
lakes  are  capable  of  use  for  boating,  even  for  pleasure,  they 
are  navigable,  within  the  reason  and  spirit  of  the  common- 
law  rule.  When  the  waters  of  any  of  them  have  so  far  re- 
ceded or  dried  up  as  to  be  no  longer  capable  of  any  beneficial 
use  by  the  public,  they  are  no  longer  public  waters,  and  their 
former  beds,  under  the  principles  already  announced,  would 
become  the  private  property  of  the  riparian  owner. 

Judgment  afiirmed.  

Waters  as  Boundaries. — This  question  is  thorotighly  discussed  in  the 

monographic  note  to  Allen  v.  Weber,  27  Am.  St.  Rep.  56-6.3. 

Watercourses — Navigable — What  Ark. — The  definition  of  navigable 
•waters  and  the  several  classes  thereof  will  be  found  given  in  Gaston  v.  Mace^ 
33  W.  Va.  14;  25  Am.  St.  Rep.  848,  and  note,  where  the  cases  are  collected. 

Riparian  Rights  of  Owners  of  Lands  Bordering  on  Lakes. — A 
grant  of  land  bounded  on  a  non-navigable  lake  extends  to  its  center: 
Gouverneur  v.  National  Ice  Co.,  134  N.  Y.  355;  30  Am.  St.  Rep.  669,  and 
note;  Lembeck  v.  Nye,  47  Ohio  St.  336;  21  Am.  St.  Rep.  828,  and  note.  See, 
also,  the  extended  note  to  Miller  v.  Mendeuhall,  19  Am.  St  Rep.  230. 
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[52  Minnesota,  289.] 

Corporation  Db  Facto,  When  Constituted. — To  give  a  body  of  men  the 
ittatiit  of  a  de  facto  corporation,  there  must  have  been  an  apparent  at- 
tempt on  their  part  to  perfect  a  corporate  organization  under  statutory 
authority,  and  a  user  of  corporate  powers  pursua!)t  to  such  attempted 
organization.  If  these  conditions  are  satisfied,  it  is  not  necessary  that 
there  should  have  been  a  full,  or  even  a  substantial,  compliance  with 
the  provisions  of  the  law. 

Corporation  De  Facto.  Informality  Not  Preventing  Body  From  Be- 
coming.— The  omission  to  state  distinctly  in  the  articles  filed  by  a  body 
of  men  assuming  to  form  a  corporation,  the  place  where  its  business  is  to 
be  carried  on  will  not  prereut  such  body  from  acquiring  the  rights  of  a 
corporation  de  facto. 
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-Corporations  Db  Facto.— A  Sufficient  User  of  Corporate  Eights  to 
impart  the  character  of  a  corporation  de  facto  to  a  body  of  men  who 
have  attempted  to  organize  under  the  law  is  shown  by  the  collection  of 
subscriptions  to  the  capital  stock  of  the  association,  the  election  of 
oflficers,  the  adoption  of  by-laws,  the  purchase  of  a  lot,  the  erection  of  a 
building  thereon,  and  the  demise  of  portions  of  that  building  to  various 
tenants. 

fiTATDTE— Subject  Matter  oy  When  Not  Variant  From  Title. — An  act 
empowering  the  formation  of  '*  co-operative  associations"  is  not  open  to 
the  constitutional  objection  that  its  title  does  not  express  its  subject, 
when  its  provisions  are  couched  in  language  which  shows  that  it  was 
designed  mainly  for  the  purpose  of  enabling  men  of  small  capital,  or  of 
n»  capital  but  their  labor  and  skill  in  trades,  to  form  corporations  and 
thus  give  employment  to  such  capital  or  labor  and  skill. 

Savage  and  Purdy,  for  the  appellant. 

Ankeny  and  Irwin,  for  the  respondents. 

***  GiLFiLLAN,  C.  J.  Eight  persons  signed,  acknowledged, 
and  caused  to  be  filed  and  recorded  in  the  office  of  the  city 
clerk  in  Minneapolis,  articles  assuming  and  purporting  to 
form,  under  Laws  1870,  chapter  29,  a  corporation,  for  the  pur- 
pose, as  specified  in  them,  of  "buying,  owning,  improving, 
celling,  and  leasing  of  lands,  tenements,  and  hereditaments, 
real,  personal,  and  mixed  estates  and  property,  including  the 
•construction  and  leasing  of  a  building  in  the  city  of  Minne- 
apolis, Minn.,  as  a  hall  to  aid  and  carry  out  the  general  pur- 
poses of  the  organization  known  as  the  'Knights  of  Labor.'" 
The  association  received  subscriptions  to  its  capital  stock, 
€lected  directors  and  a  board  of  managers,  adopted  by-laws, 
bought  a  lot,  erected  a  building  on  it,  and,  when  completed, 
rented  different  parts  of  it  to  different  parties.  The  plaintiff 
furnished  plumbing  for  the  building  during  its  construction, 
amounting  to  five  hundred  and  ninety-nine  dollars  and  fifty 
<;ent8,  for  which  he  brings  this  action  against  several  sub- 
flcribers  to  the  stock,  as  copartners  doing  business  under  the 
firm  name  of  the  '*  K.  of  L.  Building  Association."  The  theory 
tipon  which  the  action  is  brought  is  that,  the  association  hav- 
ing failed  to  become  a  corporation,  it  ia  in  law  a  partnership, 
and  the  members  liable  as  partners  for  the  debts  incurred 
by  it. 

It  is  claimed  that  the  association  was  not  an  incorporation 
because:  1.  The  act  under  which  it  attempted  to  become  in- 
corporated, to  wit,  Laws  1870,  chapter  29,  is  void,  because  its 
subject  is  not  properly  expressed  in  the  title;  2.  The  act  does 
not  authorize  the  formation  of  corporations  for  the  purpose  or 
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to  transact  the  business  **'  stated  in  the  articles;  and  3, 
Tlie  place  where  the  business  was  to  be  carried  on  was  not 
distinctly  stated  in  the  articles,  and  they  had,  perhaps,  somo 
other  minor  defects. 

It  is  unncessary  to  consider  whether  this  was  a  de  jur& 
corporation,  so  that  it  could  defend  against  a  quo  warrantot, 
or  an  action  in  the  nature  of  quo  warranto,  in  behalf  of  tho 
state;  for,  although  an  association  may  not  be  able  to  justify 
itself  when  called  on  by  the  state  to  show  by  what  authority 
it  assumes  to  be,  and  act  as,  a  corporation,  it  may  be  so  far 
a  corporation  that,  for  reasons  of  public  policy,  no  one  but 
the  state  will  be  permitted  to  call  in  question  the  lawfulness, 
of  its  organization.  Such  is  what  is  termed  a  corporation  d& 
facto — that  is,  a  corporation  from  the  fact  of  its  acting  as 
such,  though  not  in  law  or  of  right  a  corporation.  What  is 
essential  to  constitute  a  body  of  men  a  de  facto  corporation  is 
stated  by  Selden,  J.,  in  Methodist  etc.  Church  v.  Pickett,  19 
N.  Y.  482,  as:  "1.  The  existence  of  a  charter,  or  some  lavr 
under  which  a  corporation  with  the  powers  assumed  might 
lawfully  be  created;  and  2;  A  user  by  the  party  to  the  suit 
of  the  rights  claimed  to  be  conferred  by  such  charter  or  law." 
This  statement  was  apparently  adopted  by  this  court  in  East 
Norway  etc.  Church  v.  Froislie^  87  Minn.  447;  but  as  it  leaves 
out  of  account  any  attempt  to  organize  under  the  charter  or 
law,  we  think  the  statement  of  what  is  essential  defective. 
The  definition  in  Taylor  on  Private  Corporations,  page  145^ 
is  more  nearly  accurate:  "  When  a  body  of  men  are  acting 
as  a  corporation,  under  color  of  apparent  organization,  in  pur- 
suance of  some  charter  or  enabling  act,  their  authority  to  act 
as  a  corporation  cannot  be  questioned  collaterally." 

To  give  a  body  of  men  assuming  to  act  as  a  corporation^ 
where  there  has  been  no  attempt  to  comply  with  the  provi- 
sions of  any  law  authorizing  them  to  becouje  such,  the  status 
of  a  de  facto  corporation  might  open  the  door  to  frauds  upon 
the  public.  It  would  certainly  be  impolitic  to  permit  a  num- 
ber of  men  to  have  the  status  of  a  corporation  to  any  extent 
merely  because  there  is  a  law  under  which  they  might  have 
become  incorporated,  and  they  have  agreed  among  them- 
selves to  act,  and  they  have  acted,  as  a  corporation.  That 
was  the  condition  in  Johnson  v.  Comer,  34  Minn.  355,  ***  in 
wiiich  it  was  held  that  what  had  been  done  was  ineffectual 
to  limit  the  individual  liability  of  the  associates.  Tliey  had 
not  gone  far  enough  to  become  a  de  facto  corporation.     They 
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had  merely  signed  articles,  but  had  not  attempted  to  give 
them  publicity  by  filing  for  record,  which  the  statute  re» 
quired. 

'•Color  of  apparent  organization  under  some  charter  or 
enabling  act"  does  not  mean  that  there  shall  have  been  a 
full  compliance  with  what  the  law  requires  to  be  done,  nor  a 
substantial  compliance.  A  substantial  compliance  will  make 
a  corporation  de  jure.  But  there  must  be  an  apparent  at- 
tempt to  perfect  an  organization  under  the  law.  There  being 
such  apparent  attempt  to  perfect  an  organization,  the  failure 
as  to  some  substantial  requirement  will  prevent  the  body  be- 
ing a  corporation  de  jure;  but  if  there  be  user  pursuant  to- 
such  attempted  organization,  it  will  not  prevent  it  being  a 
corporation  de  facto. 

The  title  to  chapter  29  is  "An  act  in  relation  to  the  forma« 
tion  of  co-operative  associations."  Appellant's  counsel  argues 
that  the  body  of  the  act  does  not  contain  a  single  element  of 
"co-operation,"  as  that  term  is  generally  understood.  But 
how  it  is  generally  understood  he  does  not  inform  us.  In  a 
broad  sense,  all  aesociations,  whether  corporations  or  partner- 
ships, are  co-operative,  for  all  members,  either  by  their  labor 
or  capital,  or  both,  co-operative  to  a  common  purpose.  There 
is  undoubtedly,  in  popular  use  of  the  terms,  a  more  limited 
sense,  though  the  precise  limits  are  not  well  defined.  There 
is  no  legal,  as  distinguishable  from  their  popular,  significa- 
tion. In  the  Century  Dictionary  the  term  "co-operative 
society"  is  defined,  "A  union  of  individuals,  commonly 
laborers  or  small  capitalists,  formed  ....  for  the  prosecu- 
tion in  common  of  a  productive  enterprise,  the  profits  being 
shared  in  accordance  with  the  amount  of  capital  or  labor 
contributed  by  each  member."  Taking  the  distinctive 
feature  of  a  co-operative  society  to  be  that  it  is  made  up  of 
laborers  or  small  capitalists,  it  is  manifest  that  the  chapter 
intends  to  deal  with  just  that  sort  of  associations.  Not  only 
does  it  contemplate  that  the  operations  of  the  corporation* 
shall  be  local,  but  the  capital  stock  is  limited  to  fifty  thousand 
dollars,  the  stock  which  one  member  may  hold  to  one  thou- 
sand dollars.  No  one  can  become  a  shareholder  without  the 
**'  consent  of  the  managers,  and  no  one  is  entitled  to  more 
than  one  vote. 

The  provisions  in  the  body  of  the  act  are  in  accord  with 
the  title,  and  it  is  therefore  not  open  to  the  objection  made 
against  it. 
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The  purposes  for  which,  under  the  act, corporations  maybe 
formed,  are  "of  trade,  or  of  carrying  on  any  lawful  mechan- 
ical, manufacturing,  or  agricultural  business."  The  main 
purpose  of  the  act  being  to  enable  men  of  small  capital,  or 
of  no  capital  but  their  labor  and  their  skill  in  trades,  to 
form  corporations,  for  the  purpose  of  giving  employment  to 
such  capital  or  labor  and  skill,  the  language  expressing  the 
purposes  for  which  such  corporations  may  be  formed  ought 
not  to  be  narrowly  construed.  Giving  a  reasonably  liberal 
meaning  to  the  word  "trade"  in  the  act,  it  would  include 
the  buying  and  selling  of  real  estate,  and,  upon  a  similar 
construction,  the  word  "mechanical"  would  include  the 
erection  of  buildings.  The  doing  of  the  mason,  or  brick,  or 
carpenter,  or  any  other  work  upon  a  building  is  certainly 
mechanical.  There  can  be  little  question  that  corporations 
might  be  formed  to  do  either  of  those  kinds  of  work  on 
buildings,  and,  that  being  so,  there  is  no  reason  why  they 
may  not  be  formed  to  do  all  of  them.  There  is  no  reason  to 
claim  that  such  a  corporation  must  do  its  work  as  a  con- 
tractor for  some  other  person.  It  may  do  it  for  itself,  and,  as 
the  act  authorizes  the  corporation  to  "take, hold, and  convey 
euch  real  and  personal  estate  as  is  necessary  for  the  purposes 
of  its  organization,"  it  may,  instead  of  working  for  others  as 
a  contractor,  make  its  profit  by  buying  real  estate,  erecting 
buildings  on  it,  and  either  selling  or  holding  them  for 
leasing. 

Tiie  omission  to  state  distinctly  in  the  articles  the  place 
within  which  the  business  is  to  be  carried  on,  though  that 
might  be  essential  to  make  it  a  de  jure  corporation,  would  not 
prevent  it  becoming  one  de  facto. 

The  foundation  for  a  de  facto  corporation  having  been  laid 
by  the  attempt  to  organize  under  the  law,  the  user  shown 
was  suflScient. 

Judgment  affirmed.  

Corporations  De  Facto,  When  Exist. — A  corporation  dt  facto  is  a  coi^ 
poratioii  organized  and  operated  tinder  color  of  the  law,  but  not  legally  con* 
etituted:  American  Salt  Co.  v.  Heidenheimer,  80  Tex.  344;  26  Am.  St.  Rep, 
743;  Oibba'  Estate,  157  Pa.  St.  59;  AlUn  v.  Long,  80  Tex,  261;  26  Am.  St. 
Rep.  735,  and  note;  Snider  Sons'  Co.  v.  Troy,  91  Ala.  224;  24  Am.  St.  Rep. 
€87.     See,  further,  the  note  to  HUdreth  v.  Mclntire,  19  Am.  Dec.  67. 

Statutes. — Subject  Expressed  in  Title:  See  State  v.  Hamib,  95  Al«. 
176:  36  Am.  St.  Rep.  195,  and  note,  with  the  cases  collected;  Blair  v.  State, 
DO  Ga.  326;  35  Am.  St.  Rep.  206,  and  note,  and  the  extended  note  to  Jiet^ 
«i.lorff  V.  Duryea,  25  Am.  Rep.  239. 
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Ceoom  V,  Chicago,    Milwaukee,  and   St.   Paul 
Kailway  Company. 

[52  Minnesota,  296.] 
Railroad  Companies,  Duty  of,  to  Aged  and  Infirh  Passengebs.— A 
railroad  company  is  not  bound  to  receive  on  its  cars  a  passenger  who, 
because  of  extreme  youth  or  old  age,  or  any  physical  or  mental  infirm- 
ities, is  unable  to  take  care  of  himself,  unless  be  has  an  attendant  with 
him;  but  if  a  person  whose  inability  to  care  for  himself  is  apparent  or 
made  known  to  the  company's  servants,  and  renders  special  care  neces- 
sary, is  actually  accepted  as  a  passengor,  without  an  attendant,  the 
company  is  negligent  if  it  does  not  exercise  the  degree  of  care  commen- 
Burate  with  the  responeibility  which  it  has  thus  voluntarily  assumed, 
that  care  being  such  as  is  reasonably  necessary  to  insure  the  safety  of 
the  passenger,  in  view  of  bis  mental  and  physical  condition. 

H.  H.  Field  and  W.  E.  Todd,  for  the  appellant. 
Lovely  and  Morgan,  for  the  respondent. 

•••  Mitchell,  J.  The  defendant  accepted  the  plaintiff  as 
a  passenger  on  its  train  for  transportation  from  Savannah, 
Illinois,  by  way  of  Austin,  Minnesota,  to  Wells,  in  this  state. 

He  was  aged  eighty  years,  feeble,  and  infirm  in  mind  and 
body,  and  hence  required  special  care  and  assistance  during 
his  journey,  of  which  fact  the  defendant  was  informed  whea 
it  accepted  him  as  a  passenger  by  a  letter  from  its  station 
agent  at  Savannah,  which  accompanied  his  ticket,  and  was 
exhibited  to  each  successive  conductor  on  the  train.  The 
train  reached  Austin  before  daylight,  about  four  o'clock  in 
the  morning.  At  that  point  it  was  necessary  for  plaintiff  to 
change  cars,  and  take  a  train  going  west  to  Wells.  The 
*•'  two  trains,  on  arrival  at  Austin,  stood  head  to  head  on 
the  same  track  alongside  of  the  depot  platform.  When  plain- 
tiff's train  arrived,  an  employee  of  defendant  called  to  passen- 
gers going  west  to  change  cars,  but  no  one  assisted  plaintiff 
to  get  off  the  one  train,  or  to  find  his  way  to  the  other.  Owing 
to  his  age  and  to  his  being  encumbered  with  some  luggage, 
the  old  man  was  the  last  person  to  get  off  the  train,  and  by 
the  time  he  did  so  all  the  other  passengers  had  gotten  out  of 
sight.  Although  the  depot  platform  was  lighted  by  some  oil 
lamps,  yet  it  was  somewliat  dark,  and  the  plaintiff,  being  in 
a  strange  place,  under  such  circumstances,  was  evidently 
dazed,  and  unable  to  decide  where  to  go  or  what  to  do.  He 
says  he  kept '*  hunting  round  "  without  success  to  find  hia 
train  and  the  other  passengers,  until  finally  he  saw  a  man 
with  a  lantern,  and  asked  him  where  he  should  go,  and  that 
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the  man  told  him  "  to  go  up  the  steps,"  referring  or  directing 
him  to  what  proved  to  be  the  steps  up  onto  the  platform  of  a 
coach  on  the  west-bound  train,  and  that  the  man  hurried  oflF, 
without  giving  him  any  assistance;  that  he  (plaintiff),  un- 
aided, succeeded  in  getting  up  on  the  platform  on  the  coach. 
On  the  other  hand,  one  of  defendant's  employees  testified  that 
he  saw  the  plaintiff  on  the  station  platform,  tottering  along 
«8  if  he  needed  assistance,  and  that,  after  ascertaining  his 
destination,  helped  him  up  onto  the  platform  of  the  coach, 
■and  then  left,  supposing  he  would  go  into  the  car.  The  jury 
were  at  liberty  to  accept  as  true  whichever  statement  they 
thought  most  credible. 

The  plaintiff,  however,  in  his  dazed  condition,  apparently 
mistook  the  platform  of  the  car  for  something  else,  and  instead 
of  entering  the  car  walked  off  in  the  dark,  and  fell  to  the 
ground  on  the  opposite  side  of  the  train  and  near  to  another 
track,  which  was  from  four  to  six  feet  distant  from  the  one  on 
■which  the  train  stood,  and  sustained  severe  injuries.  De- 
fendant's yard  foreman,  who  was  superintending  the  switch- 
ing of  a  car  onto  that  track,  stood  within  about  eight  feet  and 
eaw  plaintiff  fall,  but  assuming,  apparently,  that  he  was  not 
seriously  hurt  and  not  in  a  place  of  danger,  the  foreman, 
-without  rendering  any  assistance,  started  off  a  distance  of 
«ome  fifty  feet  to  open  a  switch  to  let  the  car  and  switch  en- 
gine in  onto  that  track.  A  switchman  who  was  riding  on  the 
footboard  of  *®®  the  engine,  as  it  approached,  seeing  plaintiff" 
lying  there  in  a  place  of  danger,  jumped  off  and  picked  him 
up.  He  testified  that  he  did  not  know  whether  the  engine 
■*' rubbed  against"  plaintiff  or  not,  but  the  jury  would  have 
been  justified  in  finding  from  the  testimony  of  plaintiff  himself 
that  the  engine  came  in  contact  with  him  as  he  was  lying 
there  along  the  track,  and  inflicted  on  him  injuries  in  addi- 
tion to  those  received  by  the  fall. 

Defendant's  assignments  of  error  are  all  directed  to  two 
points:  1.  That  there  was  no  evidence  to  justify  a  verdict 
that  defendant  was  guilty  of  any  negligence;  2.  That  the 
court  erred  in  giving  plaintiff's  ninth  request,  which  was  to 
the  effect  that  if  defendant's  yard  foreman  saw  plaintiff  in  a 
place  of  peril  and  was  in  a  position  to  protect  him  from  injury 
and  failed  todosoand  thereby  the  plaintiff  received  additional 
injuries,  then,  for  all  such  injuries  resulting  from  the  foreman's 
failure  to  perform  his  duty,  the  defendant  would  be  liable. 

1.  Taking  up  these  points  in  the  order  named,  we  are  of 
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opinion  that,  under  all  the  circumstances  disclosed  by  tho 
«vidence,  it  was  a  question  for  the  jury  whether  defendant's 
servants  exercised  proper  care  in  directing  and  assisting  the 
plaintiff  from  the  incoming  to  the  outgoing  west-bound  train. 
Of  course,  a  railroad  company  is  not  bound  to  turn  its  cars 
into  nurseries  or  hospitals,  or  its  employees  into  nurses.  If  a 
passenger,  because  of  extreme  youth  or  old  age,  or  any  men- 
tal  or  physical  infirmities,  is  unable  to  take  care  of  himself, 
he  ought  to  be  provided  with  an  attendant  to  take  care  of  him. 
But  if  the  company  voluntarily  accepts  a  person  as  a  passen- 
ger, without  an  attendant,  whose  inability  to  care  for  himself 
is  apparent  or  made  known  to  its  servants,  and  renders  spe- 
cial care  and  assistance  necessary,  the  company  is  negligent 
if  such  assistance  is  not  afforded.  In  such  case  it  must  ex- 
ercise the  degree  of  care  commensurate  with  the  responsibility 
which  it  has  thus  voluntarily  assumed,  and  that  care  must 
be  such  as  is  reasonably  necessary  to  insure  tlie  safety  of  the 
passenger  in  view  of  his  mental  and  physical  condition.  This 
is  a  duty  required  by  law  as  well  as  the  dictates  of  humanity: 
Indianapolis  etc.  Ry.  Co.  v.  Pitzer,  109  Ind.  179;  58  Am.  Rep. 
S87;  Sheridan  v.  Brooklyn  etc.  B.  R.  Co.,  36  N.  Y.  »»«»  39;  93 
Am.  Dec.  490.  Whether  the  defendant  fully  performed  this 
duty  was  a  question  for  the  jury. 

2.  There  was  evidence  making  the  instruction  complained 
of  applicable  to  the  case,  and  it  was  properly  given  if  the  mat- 
ter referred  to  was  within  the  allegations  of  the  complaint. 
The  tliird,  fourth,  and  fifth  paragraphs  of  the  complaint  re- 
spectively charge  three  distinct  and  separate  acts  of  negligence: 
1.  Omission  to  properly  light  the  station  platform;  .2.  Failure 
to  render  plaintiff  proper  directions  and  assistance  in  going 
to  and  boarding  his  train;  and,  3.  (as  alleged  in  the  fifth 
paragraph)  "That  said  plaintiff  was  then  and  there  [while 
lying  on  the  ground  after  he  fell],  by  and  through  the  negli" 
gence  of  said  defendants  run  upon  and  against  by  one  of  its 
locomotive  engines,"  whereby  he  sustained  injuries.  We  are 
of  opinion  that  the  negligence  here  alleged  must  be  construed 
as  a  separate  charge,  additional  to  those  which  preceded,  and 
does  not,  as  defendant  claims,  merely  refer  to  allegations  of 
negligence  contained  in  preceding  paragraphs.  We  may  add 
that  it  would  seem  that  the  parties,  in  the  introduction  of 
ovidence  on  the  trial,  construed  it  that  way. 

Order  aflBrmed. 

Collins,  J.,  absent,  took  no  part. 
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Railroads— Duty  to  Sick  ok  Infirm  Passekgers. — A  railroad  company 
owes  no  enhanced  duty  to  sick  persons  and  persons  unable  to  take  care  of 
tbemseives.  Railroad  oars  are  not  traveling  hospitals  nor  their  employee* 
Dnrses.  It  is  the  duty  of  such  disabled  persons  to  provide  themselves  witb 
proper  assistance  while  traveling  in  railroad  cars.  It  is  not  the  doty  of  th» 
railroads  to  supply  it:  New  Orleans  etc.  R.  R.  Co.  v.  Siatliam,  42  Miss.  607^ 
97  Am.  Dec.  478,  and  extended  note  discussing  whether  railroads  owe  any 
special  duty  or  care  to  sick,  aged,  or  feeble  passengers.  The  contrary  doo« 
trine  to  that  of  the  above  case  is  maintained  in  Sheridan  v.  Brooklyn  etc.  R.  R. 
Co.,  36  N.  Y.  39;  93  Am.  Dec.  490,  and  note.  If  a  railroad  company  witb 
notice  that  a  person  is  in  a  sick  and  helpless  condition  receives  him  as  a  pas* 
Benger  on  one  of  its  trains,  it  is  answerable  in  damages  for  a  failure  to  exer* 
cise  proper  care  over  him,  whereby  he  is  made  worse:  Weighiman  t.  Loui** 
vUk  tie.  Sy.  Co.,  70  Mias.  563;  35  Am.  St  Eep.  660,  and  note. 


Watkins  v,  Landon. 

[52  Minnesota,  889.] 

T&ADB  Naxk — Right  to  Sell  Unpatented  Drug. — ^Those  who  hare  law* 
fully  and  fairly  acquired  a  knowledge  of  the  composition  of  an  un« 
patented  drug  have  the  right  to  manufacture  and  sell  it,  following  the 
formula  of  the  inventor,  and  to  publish,  by  label  or  otherwise,  the  truths 
that  their  compound  is  made  in  accordance  with  that  formula. 

Trade  Name,  No  Exclusive  Propekty  in.  When.  —A  person  beginning 
to  manufacture  and  sell  an  unpatented  drug  cannot  acquire  an  exclusive 
property  in  the  inventor's  name,  if  it  has  been  so  long  used  in  the  mar< 
ket,  for  the  purpose  of  designating  the  preparation,  as  to  have  acquired 
the  quality  of  a  description  thereof. 

Keyes  and  Brown,  for  the  appellant. 

Finkelnhurg  and  Lees,  for  the  respondents. 

'•*  Dickinson,  J.  The  plaintiff  complains  of  an  infringe- 
ment of  what  he  claims  to  be  a  proprietary  trademark  and  of 
unfair  competition  in  trade.  The  facts  of  the  case,  as  deter- 
mined by  the  trial  court,  may  be  stated  as  follows: 

In  1856,  and  prior  thereto,  one  Ward,  called  Dr.  Ward, 
although  he  was  not  a  physician,  residing  in  the  state  of  Ohio, 
made  and  sold,  under  the  name  of  "  Ward's  Botanical  Lini- 
ment," a  medicinal  compound,  prepared  in  accordance  with 
a  formula  or  receipt  owned  by  him.  In  that  year  he  sold  and 
imparted  to  one  Sands  the  formula  for  making  the  liniment, 
with  "the  whole  sole  right  of  Minnesota  territory  to  mak& 
and  sell  Ward's  Liniment  therein."  Sands  thereafter  manu> 
factured  and  sold  the  liniment  in  this  state  under  the  label 
and  designation  of  *'  Hr.  Ward's  Celebrated  Liniment"    This 
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was  continued  several  years  until  1868,  when,  not  voluntarily, 
but  induced  by  threats  of  prosecution  by  the  plaintiflF,  who 
then  claimed  the  sole  right  to  make  and  sell  Ward's  Liniment 
in  this  state,  he  changed  the  label  on  the  liniment  made  and 
sold  by  him  to  "T.  H.  Sands'  Celebrated  Liniment,"  and 
under  that  designation  he  continued  the  manufacture  and 
sale  until  February,  1889.  The  preparation  came  to  be  known 
as  "Dr.  Warded  Liniment"  prior  to  1860,  and  has  ever  since 
been  so  known.  In  1867  the  plaintiflF  agreed  with  Ward  that 
the  latter  should  procure  his  liniment  to  be  patented,  and 
should  sell  to  the  former  the  right  to  manufacture  and  sell 
the  same  in  this  and  some  other  states,  for  which  a  stated  con- 
sideration was  to  be  paid.  A  part  of  the  agreed  consideratioa 
was  then  paid,  and  the  formula  was  disclosed  to  the  plaintiflF. 
But  the  liniment  was  never  patented.  The  plaintiflF  then 
commenced  to  manufacture  and  sell  the  preparation  in  this 
state  under  the  designation  of  *'  Ward's  Celebrated  Liniment." 
Since  1870  he  has  manufactured  and  sold  a  liniment,  the 
formula  of  which  is  substantially  the  same  as  that  used  by 
Ward.  He  has  sold  this  under  the  designation  of  "Dr. 
Ward's  Vegetable  Anodyne  Liniment,"  which  he  now  claims 
as  a  trademark.  By  this  name  and  designation  the  liniment 
manufactured  by  the  plaintiflF  has  become  widely  and  favor- 
ably known,  so  that  his  trade  therein  has  become  profitable. 

»9»  From  1870  to  1885  the  defendants  purchased  lini- 
ment from  the  plaintiflF  in  bulk,  and  sold  it  at  retail,  using 
thereon  the  label  "Dr.  Ward's  Liniment,  Landon  and  Bur- 
chard,  Druggists,  Plainview,  Minnesota,"  and  it  came  to  be 
known  that  the  liniment  so  sold  by  them  was  made  by  the 
plaintiflF. 

Subsequent  to  1885  the  defendants  manufactured  and  sold 
a  linimerTt  similar  to  Ward's  and  labeled  "  Dr.  HofiFman'a 
Vegetable  Anodyne,"  with  their  firm  name  added.  In  other 
respects  the  labels  so  closely  resembled  those  used  by  the 
plaintiflF  that  they  were  calculated  to  induce  ordinary  pur- 
chasers to  believe  that  the  preparation  was  the  plaintifiF's  man- 
ufacture. 

In  1889  Sands  sold  and  imparted  to  the  defendants  the 
formula  purchased  by  him  from  Ward,  with  the  right  to  make 
and  sell  the  same  in  this  state.  Since  that  time  the  defend- 
ants have  manufactured  according  to  that  formula,  and  have 
sold  the  product  under  the  label  "Dr.  Ward's  Liniment, 
Landon  and  Burchard,  Druggists,  Plainview,  Minnesota." 
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In  1890  certain  persons  (Batterton  Brothers)  purchased 
from  Ward  whatever  rights  he  had,  and  in  1891  the  plaintiff 
succeeded  to  the  rights  of  such  purchasers. 

The  court  granted  to  the  plaintiff  appropriate  relief  as 
respects  the  use  by  the  defendants  in  the  future  of  labels 
resembling  those  of  the  plaintiflf'.  The  further  questions  pre- 
sented on  this  appeal  by  the  plaintiff  are  whether  the  defend- 
ants have  the  legal  right,  as  against  the  plaintiff,  to  make  and 
sell  the  compound  according  to  Ward's  formula,  and  under 
the  name  of  '*  Dr.  Ward's  Liniment,"  and  whether  the  evi- 
dence in  this  case  was  such  as  to  entitle  the  plaintiff  to  recover 
substantial  damages.  It  should  be  further  stated  that  while 
the  decision  under  review  permits  the  defendants  to  use  a 
label  designating  their  preparation  as  "  Dr.  Ward's  Liniment," 
they  are  required  to  add  the  statement  that  it  is  manufactured 
by  them,  and  to  avoid  the  use  of  labels  resembling  those  of 
the  plaintiff. 

This  preparation  never  having  been  patented,  and  Sands, 
and  through  him,  these  defendants,  having  lawfully  and  fairly 
acquired  knowledge  of  its  composition,  they  have  the  legal 
right  to  m.anufacture  '*'  and  sell  it,  following  Ward's  formula: 
See  authorities  cited  below.  They  may,  too,  by  label  or  other- 
wise, publish  the  truth,  that  their  compound  is  made  in  ac- 
cordance with  Ward's  formula;  and  this  may  be  by  a  formal 
statement  to  that  effect,  or  by  more  brief  terms  of  similar 
import,  such  as  those  which,  by  the  decision  under  review, 
the  defendants  are  permitted  to  employ,  viz.,  "  Dr.  Ward's 
Liniment,  manufactured  and  sold  by  Landon  and  Burchard," 
etc.:  Chadwick  v.  Covell,  151  Mass.  190,  192;  21  Am.  St.  Rep. 
442;  Marshall  v.  Pinkham,  52  Wis.  572;  88  Am.  Rep.  756; 
Massam  v.  /.  W.  Thorley's  Cattle  Food  Co.,  L.  R.  6  Ch.  Div. 
574;  James  v.  James,  L.  R.  18  Eq.  Cas.  421;  Singer  Mfg.  Co. 
V.  Loog,  L.  R.  8  App.  Cas.  15,  27;  Singer  Mfg.  Co.  v.  Wilson, 
L.  R.  2  Ch.  Div.  434,  and  same  case  on  appeal,  L.  R.  3  App. 
Cas.  376,  384,  385,  398,  399.  While  the  decision  last  cited 
reverses  that  preceding  it  upon  points  relating  to  the  evidence, 
the  principle  to  which  we  cits  these  authorities  is  recognized 
at  the  pages  above  given. 

Even  if,  under  other  circumstances,  the  plaintiff  might 
have  rightfully  appropriated  exclusively  to  his  own  use  the 
name  of  Ward  as  a  part  of  a  trademark  or  trade  name,  so 
as  to  have  excluded  others  from  using  it,  as  a  means  of  de- 
claring the  fact  that  the  compound  put  forth  by  them  waa 
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made  according  to  the  formula  of  Ward,  a  controlling  fact, 
to  which  we  have  called  attention  by  the  use  of  italics  in 
the  statement  of  the  case,  forbade  his  doing  so  in  this  case. 
This  preparation  had  been  for  many  years  known  as  "Dr. 
Ward's  Liniment,"  when  the  plaintiff  commenced  the  use 
of  that  name  in  connection  with  the  business.  Sands  had 
long  rightfully  made  and  sold  it  under  that  name,  and  had 
the  right  to  continue  to  do  so.  He  had  contributed,  as  may 
be  presumed,  to  the  popular  association  of  that  name  with 
the  remedy,  and  to  make  the  name  peculiarly  valuable  to 
any  manufacturer  who  might  appropriate  it  exclusively  to 
his  own  use. 

The  name  had  thus  practically  come  to  be  one  descriptive 
of  this  preparation,  and,  having  acquired  that  quality,  the 
plaintiff  had  no  right  to  withdraw  it  from  further  use  by 
Sands,  or  by  any  other  person  who  might  lawfully  manu- 
facture the  same  liniment,  and  appropriate  '**  it  to  his  ex- 
clusive use,  so  as  to  give  him  a  practical  monopoly  in  the 
€ale  of  the  preparation  which  he  had  no  exclusive  right  to 
make  or  sell:  Canal  Co.  v.  Clark,  13  Wall.  311;  Stachelberg 
V.  Ponce,  128  U.  S.  686;  Van  Beil  v.  Prescott,  82  N.  Y.  630; 
Marshall  v.  Pinkham,  52  Wis.  572;  38  Am.  Rep.  756. 

It  is  of  little  importance  that,  by  reason  of  the  plaintifTs 
threatened  prosecution  of  Sands,  and  of  the  inability  of  the* 
latter  to  enter  into  litigation,  as  he  testifies.  Sands  had  discon- 
tinued the  use  of  the  name  of  Ward.  The  manufacture  and 
sale  of  the  liniment  was  continued,  and  it  continued  to  be 
known  as  "  Dr.  Ward's  Liniment"  down  to  the  time  when 
the  plaintiflf  sought  to  appropriate  those  words  to  his  ex- 
clusive use.  He  had  no  right,  by  such  an  appropriation  of 
the  common  name  of  this  remedy,  of  establislied  reputation, 
to  deprive  other  manufacturers  of  the  benefits  of  that  name 
as  properly  and  truly  designating  the  article  manufactured 
by  them.  Sands  had  the  right  to  resume  the  use  of  the 
iiatne  which  the  plaintiff  had  no  right  to  appropriate  after 
it  came  to  be  the  common  name  for  the  liniment. 

There  is  no  proof  of  the  amount  of  damage  which  the 
plaintiff  may  have  suffered  from  the  partial  resemblance  to 
the  plaintiff's  label  of  the  label  formerly  used  by  the  de- 
fendants, bearing  the  words  "  Dr.  Hoffman's  Vegetable  Ano- 
«lyne,"  but  it  is  contended  that,  even  in  the  absence  of  such 
proof,  damages  should  have  been  awarded  to  the  extent  of 
one  hundred  dollars,  pursuant  to  Laws,  1885,  chapter   178, 
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Bection  4.  But  it  is  only  in  cases  where  the  person  imitating- 
the  label  or  trademark  of  another  does  so  with  the  fraudu- 
lent intent  expressed  in  that  section,  and  which  is  there  de- 
clared to  be  criminal,  that  such  a  statutory  penalty  ia 
recoverable.  The  court  has  not  found  that  the  defendants 
were  aatuated  by  a  fraudulent  purpose,  and  the  evidence  did 
not  require  such  a  conclusion;  hence  the  plaintiff  cannot  pre- 
vail in  this  particular.  The  fact  that  the  action  is  not  for  the 
recovery  of  the  penalty  would  lead  to  the  same  conclusion. 

For  the  reasons  assigned  by  the  learned  judge  of  the  district 
court  as  to  the  claim  of  newly  discovered  evidence,  we  do 
do  not  think  that  he  erred  in  his  refusal  to  accept  that  as 
a  sufficient  ground  for  allowing  a  new  trial. 

395  \Yg  deem  the  findings  of  fact  justified  by  the  evi- 
dence. Upon  some  other  matters  referred  to  in  the  briefs 
comment  is  unnecessary. 

Order  affirmed.  

Patknts — Right  to  Sell  Unpatented  Dsna. — There  can  be  no  ex- 
clusive right  to  the  use  of  formulas  for  the  manufacture  of  medicines,  thouglk 
there  may  be  a  right  to  prevent  any  one  from  obtaining  or  naing  thenv 
through  breach  of  trust  or  contract.  Any  one  who  honestly  gets  a  knowl. 
edge  of  such  formulas  has  the  right  to  make  and  sell  medicines  therefrom^ 
and  to  publish  to  the  public  that  they  are  made  according  to  such  formulas: 
•Chadwick  v.  Covell,  151  Mass.  190;  21  Am.  St.  Rep.  442,  and  note;  Thomp- 
son  V.  Winchester,  19  Pick.  214;  31  Am.  Dec.  135.  See  the  note  to  Tador  v. 
Hoffman,  16  Am.  St.  Rep.  743,  where  the  question  of  property  in  iuven» 
tious,  independent  of  letters  patent,  is  discussed. 


Waters  v.  Pioneer  Fuel  Company. 

[52  Minnesota,  474.] 

Master  and  Servant,  Relation  of.  When  Exists. — A  teamster  hired 
to  haul  coal  in  bis  own  wagon  for  a  fuel  company  occupies  the  position 
of  a  servant,  when  he  represents  the  company  in  all  the  details  of  the 
work  assigned  to  him,  and  is  subject  to  its  control  as  long  as  his  em* 
ployment  continues.  Under  such  circumstances,  it  is  immaterial  that 
he  is  paid  for  his  work  by  the  load,  and  not  by  the  day  or  hour. 

Master  and  Servant— Teamster,  When  Acting  Within  the  Scope  of 
His  Duties. — When  a  teamster,  hired  to  haul  coal  for  a  fuel  company, 
has  the  cover  of  a  coal-hole  in  a  sidewalk  removed  for  the  purpose  of 
delivering  a  load  of  coal,  it  is  one  of  his  duties,  as  a  servant  of  the  com- 
pany, to  see  that  tho  cover  is  securely  replaced,  or  the  hole  otherwise 
protected  until  the  occupant  of  the  premises  can  attend  to  the  matter, 
and  if,  owing  to  his  failure  to  perform  that  duty  properly,  the  cover 
gives  way  under  a  person  using  the  sidewalk,  the  company  is  liable  for 
the  injuries  thereby  sustained. 
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Kitchelj  Cohen,  and  Shaw,  for  the  appellant. 

A.  H.  Noyes  and  John  E.  Waters,  for  the  respondent, 

*''•  Vanderburgh,  J.  The  defendant's  employee,  engaged 
in  hauling  coal,  delivered  by  its  order  a  ton  of  coal  to  one  of 
its  customers  in  the  city  of  Minneapolis.  He  delivered  the 
coal  through  a  hole  in  the  sidewalk  in  front  of  the  premises 
of  the  purchaser,  into  a  vault  or  bin  under  the  sidewalk,  con- 
nected with  the  premises.  After  the  coal  was  unloaded,  he 
took  out  the  chute  through  which  it  was  delivered,  and  put 
the  cover  over  the  hole,  but,  as  is  alleged,  failed  to  replace 
it  properly;  and  the  plaintiff,  who  eoon  after  passed  along 
stepped  upon  it,  and  was  precipitated  into  the  hole,  and  in- 
jured. He  brings  this  action  against  the  defendant,  and  in- 
sists that  it  is  a  case  where  respondeat  superior  applies.  The 
defendant,  however,  resists  this  claim  on  the  ground  that  the 
person  delivering  the  coal  was  not  its  servant,  but  an  inde- 
pendent contractor. 

The  evidence  of  the  nature  of  his  employment,  which  is 
undisputed,  is  that  he  had  applied  to  the  defendant  for  work, 
-and  had  worked  for  the  fuel  company  about  three  months; 
had  worked  almost  every  day  for  them,  delivering  coal;  and 
was  paid  thirty-five  cents  per  ton  for  delivering  it,  and  got 
his  pay  every  week.  He  owned  the  team,  and  the  running- 
gear  of  the  wagon.  The  defendant  furnished  him  the  wagon- 
box.  He  was  not  sure  of  business  every  day,  and  could 
<juit  when  he  wanted  to,  though  the  fact  that  he  was  paid 
«very  Saturday  night  shows  that  the  employment  was  con- 
tinuous until  suspended.  He  had  not,  however,  quit,  or  been 
discharged,  when  this  coal  was  delivered.  When  the  order 
for  this  ton  of  coal  came  in  it  was  delivered  to  him  to  exe- 
cute, and  the  amount,  quality,  and  price  specified.  He 
loaded  the  coal,  and  took  it  to  the  specified  place,  got  *'*  the 
inojiey  for  it,  and,  after  the  coal  was  delivered,  procured  the 
receipt,  acknowledging  its  delivery,  and  returned  it  and 
the  money  to  the  defendant. 

We  think  this  evidence  shows  that  the  person  who  delivered 
the  coal  was  in  the  service  of  the  defendant,  though  the  term 
of  service  was  precarious;  and  we  do  not  see  that  it  is  material 
that  he  was  paid  by  the  load,  by  the  hour,  or  by  the  day  for 
his  work.  He  represented  the  master  in  all  the  details  of  the 
work  enumerated,  and  while  he  remained  in  defendant's  em- 
ployment he  was  subject  to  its  control.     If  he  had  been  at 
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work  by  the  day  or  by  the  month,  and  had  been  furnished 
with  a  team  and  wagon  by  the  defendant,  would  the  circum- 
stances of  the  delivery  have  been  any  different?  Or  would 
the  control  of  the  defendant  over  the  acts  of  the  employee 
have  been  otherwise  or  greater  than  it  was?  His  orders  were 
to  collect  the  pay  for  the  coal  in  advance.  If  it  had  not  been 
so  paid  for  he  would  have  been  obliged  to  have  brought  the 
coal  back  to  the  yard.  The  testimony  shows  that  he  had 
worked  for  the  company  about  three  months,  hauling  coal 
daily.  He  had  in  the  mean  lime  rendered  service  for  no  one 
else,  and  appeared  to  be  subject  to  its  orders,  and  was  treated 
as  one  of  its  teamsters  or  drivers. 

It  is  not  easy  to  frame  a  definition  of  the  terms  "  indepen- 
dent contractor  "  that  will  satisfactorily  meet  the  conditions  of 
different  cases  as  they  arise,  as  each  case  must  depend  so 
largely  upon  its  own  facts.  One  text-writer  declares  such 
contractor  to  be  one  who  undertakes  to  do  specific  pieces  of 
work  for  other  persons,  without  submitting  himself  to  their 
control  in  the  details  of  the  work,  or  one  who  renders  the  serv- 
ice in  the  course  of  an  independent  employment,  representing 
the  will  of  his  employer  only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accomplished:  1  Shearman 
and  Red  field  on  Negligence,  sees.  164,  165. 

So  it  is  said  that  an  independent  contractor  is  one  who» 
exercising  an  independent  employment,  contracts  to  do  a  piece 
of  work  according  to  his  own  methods,  and  without  being  sub- 
ject to  the  control  of  his  employer,  except  as  to  the  result  of 
the  work:  Powell  v.  Virginia  Const.  Co.y  88  Tenn.  692;  17  Am, 
St.  Rep.  925. 

The  plaintiff  is  not  concluded  by  these  definitions.  But^ 
without  *'**  attempting  to  discuss  abstract  definitions,  we 
feel  satisfied  that,  upon  the  undisputed  facts  in  the  case^ 
the  court  was  right  in  holding  that  the  relation  existing  be- 
tween tlie  defendant  and  the  carrier  of  the  coal  was  thaX  of 
master  and  servant. 

2.  Assuming,  then,  that  such  relation  existed  between  the 
teamster  and  the  defendant  in  hauling  and  handling  the  coal, 
was  he  its  servant  in  the  particular  matter  of  closing  the  open- 
ing in  the  sidewalk?  Upon  this  matter  the  court  instructed 
the  jury,  in  substance,  that  it  was  for  them  to  determine 
whether  it  was  a  part  of  the  driver's  business  to  replace  the 
cover,  and  if  it  was  not,  then  the  plaintiff  could  not  recover; 
but  if  they  found  that  it  was,  and  that  he  replaced  it  in  a  carer 
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less  and  improper  manner,  resulting  in  the  injury  complained 
of,  plaintifif  should  recover.  Whether  this  proposition  was  or 
was  not  strictly  accurate,  we  think  it  sufficiently  favorable  to 
the  defendant. 

It  was  left  to  the  jury  to  determine,  as  a  question  of  fact, 
whether  it  was  his  duty,  as  the  servant  of  the  defendant,  to 
replace  the  cover;  and  the  evidence  certainly  tended  to  show 
this,  and  will  support  such  a  finding  by  the  jury. 

The  evidence  shows  that  the  teamster  brought  the  coal  to 
the  store,  and  at  his  request  the  opening  was  uncovered.  It 
had  to  be  opened  from  the  inside.  He  then  placed  the  chute 
into  the  opening,  shoveled  the  coal  into  it,  took  out  the  chute, 
which  was  a  sufficient  protection  while  there,  replaced  the 
cover,  and  went  into  the  store  for  the  receipt.  He  represented 
the  defendant  in  removing  the  chute  and  getting  the  receipt, 
and  the  court  will  not  assume  tbat  his  agency  was  tempora- 
rily suspended  while  he  was  in  the  act  of  replacing  the  cover. 
It  seems  to  us  the  jury  were  justified  in  finding — if,  indeed, 
the  evidence  did  not  require  them  to  find — that  when  the  de- 
fendant removed  the  chute,  and  thus  left  an  opening  in  the 
sidewalk  eminently  dangerous,  it  was  its  duty  to  cover  it 
properly,  of  otherwise  protect  it  till  the  occupant  of  the  prem- 
ises could  attend  it.  Whether  an  independent  action  might 
be  sustained  against  the  occupant  of  the  store  on  account  of 
the  dangerous  condition  in  which  the  sidewalk  was  left  we 
need  not  inquire. 

If  the  instruction,  as  given  on  this  subject,  was  not  as  clear 
or  *'*  specific  as  defendant  desired,  it  should  have  asked 
more  specific  instructions.  No  other  matters  need  be  consid- 
ered. 

Order  affirmed.  

Master  and  Servant — ^The  Relation,  When  Exists. — ^Thia  question  is 
the  subject  of  the  monographic  note  to  Broun  v.  Smith,  22  Am.  St.  Rep. 
459-463.  When  one  person  lends  his  servant  to  another  for  a  particular  em- 
ployment, such  servant,  for  any  thing  done  in  that  employment,  must  be 
treated  as  the  servant  of  the  person  to  whom  he  was  lent:  Hasty  v.  Sear»^ 
157  Mass.  123;  34  Am.  St.  Rep.  267,  and  note.  See  Metcalf  v.  Sweeney,  17 
R.  I.  213;  33  Am.  St  Rep.  864,  and  Qove^twr  r.   WUliert,  50  Am.  Deo.  105. 
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Singer  Manupacturinq  Company  v.  Miller. 

[62  Minnesota,  6i6.] 

IVNEEEPBB*8  LlEN,  GoODS  IN   POSSESSION  OV  BoARDEK,  NoT  SUBJKCT  TO.—r 

The  fact  that  goods  in  the  possession  of  a  guest  at  an  inn  belong  to  a 
third  person  does  not  prevent  the  innkeeper  from  having  a  lien  therDon, 
provided  he  has  no  notice  of  such  ownership,  but  this  rule  has  no  ap« 
plication,  where  the  party  in  possession  of  the  goods  is  received  as  • 
boarder. 
Innkeeper  and  Guest,  Evidence  Insufficient  to  Establish  Relation 
OF, — Evidence  which  merely  shows  that  a  man  and  his  family  were  re- 
ceived as  boarders  and  lodgers  at  a  hotel,  and  continued  to  board  and 
lodge  there  for  about  six  months  at  a  weekly  rate,  does  not  affirmatively 
establish  the  relation  of  guest  aud  innkeeper,  so  as  to  subject  the  latter 
to  the  liability,  or  give  him  the  rights,  incident  to  that  relation. 

Fred  C.  Cook,  for  the  appellant. 

Wm.  H.  Donahue^  for  the  respondent. 

**''  Vanderburgh,  J.  The  court  below  found  the  facts  as 
stipulated  by  the  parties  in  the  agreed  statement  of  facts,  as 
Bubmitted,  and,  '**  as  a  legal  conclusion,  that  the  plaintirff 
was  entitled  to  judgment.  The  defendant  claimed  an  inn- 
keeper's lien  upon  the  chattel  in  controversy,  a  sewing-ma- 
chine, on  the  ground  that  it  was  brought  to  his  hotel  by  a  guest, 
who,  it  now  appears,  had  contracted  to  purchase  the  same  of 
plaintiff,  but  the  title  had  not  passed,  though  the  possession 
had  been  delivered.  The  defendant,  however,  had  no  notice 
of  the  plaintiff's  claim,  and  insists  upon  his  lien  thereon,  with 
other  goods  of  the  guest,  for  the  amount  of  his  bill. 

The  plaintiff's  counsel  does  not  seriously  contest  the  prop- 
osition that  an  innkeeper  may  have  such  lien  on  goods  in  the 
possession  of  his  guest  infra  hospitium,  though  they  belong 
to  a  third  person,  provided  the  innkeeper  has  no  notice  of  that 
fact. 

If  the  innkeeper's  liability  would  attach  in  case  the  sewing- 
machine  were  lost  or  stolen,  it  would  seem  but  just  to  hold 
that  his  lien  attaches  whenever  there  is  a  corresponding  lia- 
bility: Schouler  on  Bailments,  sec.  292;  Mannina  v.  Hollen- 
heck,  27  Wis.  202;  Threjall  v.  Borwick,  L.  R.  7  Q.  B.  711. 

The  respondent,  however,  claims  that  the  judgment  may 
be  supported  on  the  ground  that  the  findings  of  fact  show 
that  the  party  who  brought  the  machine  to  defendant's  hotel 
was  received  as  a  boarder,  and  remained  there  as  such,  and 
not  as  a  traveler  or  guest.  The  evidence  is  not  here,  and  so 
the  question  is  not  whether  it  would  support  a  finding  either 
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vay,  but  whether  it  appears  from  the  stipulated  facts,  which 
are  adopted  as  the  findings  in  the  case,  that  he  was  a  guest. 
To  entitle  the  defendant  to  assert  his  innkeeper's  lien  he  must 
haye  received  the  property  as  the  goods  of  a  guest,  but  this 
does  not  appear,  and  there  is  no  such  finding.  It  appears 
from  the  agreed  statement  that  he  received  the  party,  his  wife 
and  two  children  as  boarders  and  lodgers,  and  that  they  con- 
tinued to  board  and  lodge  with  him  for  about  six  months  at 
the  rate  of  fifteen  dollars  per  week,  and  that  is  all.  This  does 
not  affirmatively  establish  the  relation  of  guest  and  innkeeper, 
€0  as  to  subject  him  to  the  liability,  or  give  him  the  rights 
incident  thereto.  Error  must  appear. 
Judgment  affirmed.  __^ 

Inns — "Guests"  and  "Boarders" — Who  Are,  and  How  Detib* 
MINED. — Whether  an  inmate  of  a  hotel  is  a  guest  or  boarder  is  a  qaestion  of 
fact  to  be  determined  by  the  trial  court.  That  the  plaintiff  made  a  special 
arrangement  respecting  his  sojourn  is  not  conclusive,  but  is  merely  to  be  con* 
fiiilered  as  a  circumstance  in  connection  with  all  the  other  evidence:  Magee 
V.  Pacific  Imp.  Co.,  98  Cal.  678;  35  Am.  St.  Rep.  199,  and  note.  See  far- 
ther Fay  V.  Pacific  Imp.  Co.,  93  Cal.  253;  27  Am.  St.  Rep.  198,  and  note; 
Pullman  etc.  Car  Co.  v.  Loine,  28  Neb.  239;  26  Am.  St.  Rep.  325;  Moore  v. 
Long  Beach  Development  Co.,  87  CaL  483;  22  Am.  St.  Rep.  265,  and  the  ex- 
tended notes  to  Hancock  v.  Rand,  46  Am.  Rep.  119-121,  and  McDaniela  y. 
Robinson,  62  Am.  Dec.  586.  As  to  who  is  a  guest,  see  the  notes  to  Cutler  T. 
Bonney,  18  Am.  Rep.  133,  and  Pinkerton  v.  Woodward,  91  Am.  Dec.  670. 

Innkeepers'  Liens. — The  lien  of  an  innkeeper  on  property  intrusted  to 
him  to  be  kept  depends  upon  the  question  whether  it  was  the  property  of 
one  who  was  a  guest  of  such  innkeeper  actually  or  constructively:  OrinneU 
y.  Cook,  3  Hill,  485;  38  Am.  Dec.  663,  and  note.  An  innkeeper's  lien  ex- 
tends to  property  exempt  from  execution:  Rona  v.  Meier,  47  Iowa,  607;  29 
Am.  Rep.  493.  An  innkeeper  has  a  lien  on  the  property  of  a  third  persoa 
held  by  the  guest  as  bailee  and  brought  within  the  inn,  unless  he  knew  it 
was  not  the  property  of  the  guest:  Cook  r.  Kane,  13  Or.  482;  67  Am.  Rep. 
28,  and  extended  Dots. 
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EuDDiOK    V,    St.   Louis,   Keokuk,   and    North- 
western Railway  Company. 

1116  MISSOUKI,  25.] 

Dkeds — Forfeiture — Condition  Subsequent. — A  snccessor  to  a  grantee 
in  a  deed  to  a  railway  for  a  right  of  way,  containing  a  covenant  to 
furnish  the  grantor  with  an  annual  pass,  coupled  with  a  condition  thai 
a  failure  to  do  so  shall  work  a  forfeiture  of  the  land,  takes  subject  to 
snch  condition. 

Deeds— Forfeiture  for  Condition  Broken — Re-entry. — A  grantor  or 
his  grantee  can  maintain  ejectment  against  the  grantee  or  his  grantees^ 
for  a  breach  of  an  express  condition  of  forfeiture  in  a  deed,  without  re- 
entry upon  the  land,  or  an  express  reservation  of  a  right  of  entry  in 
the  deed. 

Deeds — Forfeiture  for  Condition  Broken — Remedy — Measure  o» 
Damages. — If  a  railroad  company  has  entered  under  a  deed  of  a  right 
of  way  containing  a  covenant  to  furnish  the  grantor  with  an  annual 
pass,  coupled  with  a  condition  that  a  failure  to  furnish  such  pass  shall 
work  a  forfeiture  of  the  land,  a  subsequent  breach  of  the  condition  will 
not  sustain  an  action  by  the  grantor  for  damages  for  the  taking  of  th» 
land  for  a  right  of  way,  and  for  injuries  to  his  whole  tract.  His  remedy 
is  either  an  action  for  damages  for  failure  to  furnish  such  pass,  or  eject* 
meut  for  forfeiture  on  condition  broken,  in  which  latter  action  be  is  en« 
titled  to  rent  for  the  use  of  the  roadbed  from  the  time  of  such  breach. 

James  H.  Anderson,  11.  H.  Trimhle^  Palmar  Trimble,  orwt 
Blair  and  Marchand,  for  the  appellants. 

Craig,  McCrary  and  Craig,  and  F.  T.  Hughes,  and  T.  L^ 
Montgomery,  for  the  respondent. 

*®  Burgess,  J.  This  is  an  action  at  law  tried  by  a  jury. 
The  case  is  that  plaintiflF  was  the  owner  of  a  large  tract  of 
land  lying  in  a  body,  partly  in  the  county  of  Clark  and  partly 
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in  the  county  of  Lewis,  in  the  state  of  Missouri.  On  the  tenth 
day  of  July,  1872,  he  conveyed  **  to  the  Mississippi  Valley 
and  Western  Railway  Company  a  right  of  way  over  certaia 
of  this  land  in  Clark  county,  for  the  consideration  of  one  dol» 
lar  in  money  and  an  agreement  on  the  part  of  the  railway 
company,  incorporated  in  the  deed,  to  furnish  the  plaintiff 
with  an  annual  pass  during  the  period  of  his  natural  life,  over 
the  company's  railway  from  the  city  of  Keokuk  to  the  city  of 
Quincy,  and  in  case  such  pass  is  not  given,  or  if  it  shall  be 
revoked,  then  said  deed  to  be  void. 

And  in  1879  the  plaintiff  by  another  deed,  his  wife,  Mattie^ 
Ruddick,  joining  with  him,  conveyed  to  the  defendant  com- 
pany a  right  of  way  over  certain  of  his  lands  lying  in  the 
county  of  Lewis  for  the  consideration  of  "a  certain  and  con- 
tinuous pass  granted  to  said  Mattie  Ruddick  and  family  over 
said  St.  Louis,  Keokuk,  and  Northwestern  Railway,  and  it  ia 
agreed  that  if  said  pass  is  refused  or  withheld  by  the  company 
now  operating  said  railway,  or  their  successors,  then  said  strip 
of  land  to  revert  back  to  said  grantors  and  this  deed  to  ba 
void." 

In  1875  the  property  and  franchises  of  the  railway  company 
were  sold  to  foreclose  a  mortgage,  under  a  decree  of  the  circuit 
court  of  the  United  States  and  one  Stone  became  the  pur* 
chaser  of  the  mortgage  sale.  Soon  thereafter  Stone  sold  the- 
railroad  property  and  franchises  to  the  defendant,  which  is  a 
railroad  corporation  organized  under  the  laws  of  Missouri,, 
and  also  under  the  laws  of  Iowa.  The  agents  of  the  defend- 
ant  recognized  plaintiff's  claim  to  his  annual  pass  until  tha 
expiration  of  the  year  1883,  and  to  January  29,  1884,  when 
they  declined  to  issue  to  him  any  further.  The  defendant* 
also  recognized  the  claim  of  plaintiff's  wife,  Mattie  Ruddick 
and  her  family  to  an  annual  pass  until  the  fourteenth  day 
of  January,  1887,  when  it  declined  to  issue  it  any  further. 
Upon  these  facts  the  plaintiff  prosecutes  his  suit  upon  thfr 
ground  that  the  land  '®  described  in  the  deeds  (which  were 
duly  recorded  in  the  counties  in  which  the  different  described 
tracts  of  land  lie)  upon  failure  to  comply  with  the  conditions 
in  the  deeds  defendant  forfeited  the  land,  and  seeks  to  recover 
the  value  to  his  entire  tract,  by  reason  of  the  taking  and  oc- 
cupancy of  the  strip  through  the  same  for  track  and  right  of 
way.  There  are  two  diflferent  counts  in  the  petition,  one  bot- 
tomed on  the  breaches  of  the  conditions  of  the  deed  to  the 
Clark  county,  and  the  other  on  the  breaches  of  the  condition* 
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of  the  deed  to  the  Lewis  county  land.  The  damages  were  as- 
eessed  as  a  whole,  at  the  sum  of  three  thousand  six  hundred 
and  eighteen  dollars. 

The  usual  motion  for  new  trial  and  in  arrest  being  filed  and 
overruled,  the  case  is  appealed  to  this  court. 

The  deeds  from  the  plaintiff  to  the  different  railroad  com- 
panies both  contain  substantially  the  same  conditions  in 
regard  to  forfeiture  on  failure  to  furnish  annual  passes  accord- 
ing to  the  terms  of  the  deeds.  The  passes  were  furnished  for 
<juite  a  number  of  years,  and  finally  refused  by  defendant, 
who  succeeded  by  purchase  to  the  rights  and  franchises  of 
the  Mississippi  Valley  and  Western  Railroad  Company,  and 
also  to  the  rights  and  franchises  of  the  St.  Louis,  Keokuk, 
and  Northwestern  Railway  Company,  and,  if  the  covenants 
in  the  deeds  were  not  coupled  with  the  conditions  and  pro- 
vision for  forfeiture  for  failure  to  furnish  the  passes,  they 
•would  not  run  with  the  land  and  would  not  be  binding  on  de- 
fendant. The  covenant  would  not  run  with  the  land  because 
foreign  to,  independent  of,  and  not  in  any  manner  connected 
■with  it.  Only  such  covenants  and  conditions  as  are  con- 
nected with,  or  requiring  something  to  be  done  on  or  about 
the  land  itself  run  with  it:  Wiggins  Ferry  Co.  v.  Chicago  etc. 
B.  R.  Co.  73  Mo.  389;  39  Am.  Rep.  519;  Kentucky  Cent.  R.  R. 
<7o.,  V.  Kenney,  82  Ky.  154;  Gulf  etc.  Ry.  Co.  v.  Smith,  72 
Tex.  122;  '^  Georgia  etc.  R.  R.  Co.  v.  Reeves,  64  Ga.  492; 
Lydick  v.  Baltimore  etc.  R.  R.  Co.,  17  W.  Va.  427. 

But  as  the  covenants  in  both  deeds  are  covenants  with  the 
«ubsequent  condition  of  forfeiture  upon  failure  or  refusal  to 
furnish  passes  as  provided  in  the  one  for  plaintiff  and  in 
the  other  for  his  wife  and  family  as  provided  in  them,  and  as 
therein  expressly  set  forth,  defendant  as  the  successor  by  pur- 
chase to  the  grantees  in  those  deeds,  took  subject  to  all  the 
conditions  in  said  deeds,  and  is  bound  thereby  as  if  it  were 
the  original  grantee. 

At  common  law  it  was  necessary  for  the  grantor  to  enter 
upon  the  land  conveyed  in  order  to  work  a  forfeiture.  It 
could  not  be  efl'ected  by  bringing  an  action  for  the  recovery 
©f  the  possession.  This  rule  has  been  somewhat  changed,  so 
that  at  the  present  time  the  ordinary  action  of  ejectment 
would  have  the  same  effect  as  the  common-law  entry.  The 
right  of  entry  need  not  be  expressly  reserved  where  the  con- 
dition is  express.  It  follows  as  a  necessary  incident  to  the  con- 
dition, and  passes  with  the  land,  into  whosesoever  hands  it  may 
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come:  Tiedeman  on  Real  Property,  sec.  277;  Osgood  v.  Ahhotty 
58  Me.  73;  Jackson  v.  Allen,  3  Cow.  220;  Bowen  v.  Bowen,  1& 
Conn.  535;  Gray  v.  Blanchard,  8  Pick.  284;  Fonda  v.  Sage^ 
46  Barb.  109. 

It  has  also  been  held,  if  several  parcels  of  land  are  con- 
veyed upon  condition  by  the  same  deed,  or  are  embraced  in 
the  same  mortgage,  and  are  all  situate  in  the  same  county, 
an  entry  upon  one  in  the  name  of  the  whole  will  be  sufficient 
to  enforce  the  condition  as  to  all  of  the  parcels.  But  if  there 
be  different  deeds  of  the  parcels,  with  different  conditions 
therein,  the  entry  must  be  made  upon  each:  2  Washburn  on 
Real  Property,  sec.  16,  p.  18. 

It  does  not  necessarily  follow,  however,  that  because  of  the 
forfeiture  of  the  land  occupied  by  defendant  '*  under  those 
deeds  as  a  right  of  way  and  the  reversion  thereof  to  plaintiff* 
because  of  the  conditions  broken  on  account  of  the  refusal  by 
defej)dai)t  to  furnish  the  passes,  that  plaintiff  can  maintain 
this  action  for  tlie  damages  he  claims  to  have  sustained  bj'  rea- 
son of  the  construction  of  defendant's  road  through  his  tract  of 
land.  The  right  of  way  was  taken,  the  road  built  and  operated 
for  nearly  twenty  years  by  and  with  his  knowledge  and  consent 
and  by  the  right  and  authority  conferred  by  the  deeds  from 
plaintiff,  which  were  read  in  evidence.  The  entry,  therefore^ 
was  lawful.  There  has  never  been  an  entry  by  plaintiff  for 
condition  broken,  nor  has  he  ever  proceeded  to  have  the  for- 
feiture declared  by  any  proceeding  in  a  court  of  law  or  equity. 
He  is  not  simply,  because  of  the  forfeiture,  in  contemplation 
of  law  or  in  fact  in  possession  of  the  land  granted  by  him  to 
the  railroad  companies,  and  cannot  maintain  his  suit  for 
damages  to  his  tract  of  land,  or  any  part  of  it  conveyed  by 
the  deeds,  which  is  now,  and  was  at  the  time  of  the  commence- 
ment of  this  action,  in  the  admitted  possession  and  occupancy 
of  defendant. 

If,  in  the  first  place,  the  entry  by  the  railroad  company  had 
been  without  authority  and  against  the  will  and  consent  of 
plaintiff,  a  different  rule  would  obtain,  because  in  such  case 
the  entry  on  his  lands  and  the  appropriation  of  a  portion  of  it 
by  the  railroad  company  to  its  own  use  would  have  been  un- 
lawful. Plaintiff  should  have  entered  for  condition  broken, 
or  prosecuted  his  action  to  final  judgment  for  that  purpose, 
before  instituting  this  proceeding,  if  at  all.  But  in  that 
event  the  measure  of  damages  would  not  be  that  which  the 
entire  tract  of  land  sustained  by  reason  of  the  construction 
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of  the  road,  but  would  be  the  rental  value  of  the  right  of 
way,  taken  and  occupied  by  "  defendant  from  the  time  of 
the  entry  for  condition  broken,  up  to  the  commencement 
of  the  suit. 

The  rule  of  law  which  entitles  those  whose  lands  are  taken 
and  condemned  for  railroad  purposes,  by  virtue  of  the  right 
of  eminent  domain,  to  damages  done  to  the  entire  tract  by 
reason  of  the  taking  of  a  portion  thereof,  does  not  apply  to 
cases  like  the  one  at  bar,  where  the  right  of  way  was  in  the 
first  place  conveyed  by  deed.  Upon  the  execution  by  plain- 
tiff of  the  deeds,  the  title  to  the  strip  of  land  embraced  therein 
vested  in  the  grantees,  subject  to  be  defeated  by  failure  on 
their  parts  to  comply  with  the  conditions  expressed  in  the 
deeds,  that  is,  to  furnish  in  the  one  case  a  pass  to  plaintiff, 
and  in  the  other  to  plaintiff's  wife  and  family.  Upon  condi- 
tion broken,  and  entry  for  reason  thereof,  the  title  would  re- 
vert to  and  become  reinstated  in  plaintiff,  but  until  such  en- 
try is  made  it  will  remain  in  defendant.  But  even  if  he  had 
entered  for  condition  broken,  he  could  not  maintain  an  action 
for  damages  for  the  land  thus  taken  and  also  to  his  entire 
tract  by  reason  of  such  taking,  because  the  deeds  as  soon  as 
executed  passed  the  title  to  the  right  of  way  from  plaintiff  to 
the  grantees,  and  the  road  constructed  and  put  in  operation 
by  virtue  of  the  authority  conferred  thereby.  And,  upon  en- 
try for  condition  broken,  he  could  get  nothing  more  than  was 
conveyed  by  the  deeds,  which  was  the  strip  of  ground  occu- 
pied by  defendant  for  its  right  of  way.  He  would  acquire  no 
right  to  sue  for  damages  for  the  taking  of  his  land  for  road- 
bed, and  by  reason  thereof  to  his  entire  body  of  land. 

Plaintiff  misconceived  his  cause  of  action,  which  occurs 
to  us  is  either  an  action  against  the  original  grantees  in  the 
deeds  for  damages  for  failure  to  furnish  the  passes,  as  held  in 
the  case  of  Helton  v.  St.  Louis  etc.  Ry.  Co.,  '*  25  Mo.  App.  322, 
and  also  in  the  case  of  Erie  etc.  Ry.  Co.  v.  Douthet,  88  Pa.  St. 
243,  32  Am.  Rep.  451,  or  ejectment  for  condition  broken  which 
would  entitle  him  to  rent  for  the  use  of  the  roadbed  from  the 
lime  of  such  entry.  Under  no  circumstances  can  he  recover 
in  this  form  of  action.  He  will  not  now  be  heard  to  complain 
of  tliat  to  which  he  assented,  and  that  too  by  his  solemn  deeds. 

Wherf  a  railroad  is  constructed  by  and  with  the  consent  of 
the  landowner  over  whose  land  it  is  located,  evidenced  by 
<leed  or  contract  with  subsequent  condition,  ejectment  will  not 
lie:  McClellan  v.  St.  Louis  etc,  R.  R.  Go.j  103  Mo.  295;  Mat- 
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terson  v.  West  End  etc.  R.  R.  Co.,  72  Mo.  342;  Hubbardr.  Kan- 
sas City  etc.  R.  R.  Co.,  63  Mo.  68.  But  when  the  deed  contains 
a  condition  for  forfeiture,  which  broken,  ejectment  for  posses- 
sion will  lie. 

All  the  instructions  given  by  the  court  should  have  been 
refused,  and  the  motion  in  arrest  sustained,  because  the  peti- 
tion states  no  cause  of  action.  As  this  disposes  of  the  case, 
it  is  thought  to  be  unnecessary  to  advert  to  the  many  other 
questions  raised  by  counsel  for  appellant  in  their  briefs.  The 
cause  is  reversed. 

All  concur.  

Deeds— Conditions  Subsequent — Foefbiture  for  Breach. — This  qnes- 
tion  is  thoroughly  treated  in  the  monographic  note  to  Ci'osa  v.  Carson,  44 
Am.  Dec.  743.  See,  also,  the  note  to  PostY.  Weil,  12  Am.  St.  Rep.  819.  Th« 
failure  of  a  grantee  to  perform  certain  conditions  subsequent  which  wera 
part  of  the  consideration  for  a  conveyance  does  not  work  a  forfeiture  where 
the  failure  is  due  to  the  acts  of  the  grantors  or  their  successors  in  interest: 
Butts  V.  Hobson,  5  Wash.  2G8. 

Deeds — Forfeiture  for  Breach  of  Condition  Subsequent — How  Et- 
rECTED.— Entry  for  condition  broken  is  required  of  the  grantor  to  make  good 
the  forfeiture,  or  he  or  his  heirs  may  maintain  ejectment:  O'Brien  v.  Wag' 
tier,  94  Mo.  93;  4  Am.  St.  Rep.  362,  and  note.  Upon  breach  of  a  condition 
subsequent  in  a  deed,  the  party  entitled  may  re-enter,  or,  if  necessary, 
maintain  an  action  to  regain  his  estate:  Haley  v.  Umatilla  County,  15  Or.  172; 
3  Am.  St.  Rep.  142,  and  note.  An  estate  on  condition  snbseqaent  does  not 
revert  until  entry  for  breach  of  the  condition:  Thompson  v.  Thompson,  9 
Ind.  323;  68  Am.  Dec.  638,  and  note. 

Damages  for  Breach  of  Condition  Subsequent  im  Deed:  See  Leach  r. 
Leach,  4  Ind.  628;  58  Am.  Deo.  642. 


Connell  v.  Western  Union  Telegraph  Company. 

[116  Missouri,  84.] 

Damages — Mental  Anguish  as  an  Element  of. — A  telegraph  company 
is  not  liable  for  mental  sufifering  and  pain  resulting  from  its  neglect  to 
transmit  a  message  promptly,  although  advised  by  the  contents  of  the 
message  that  such  suffering  and  pain  will  naturally  result  from  its  fail- 
ure to  deliver  the  message  without  delay. 

Mental  Suffering  Unconnected  With  Any  Physical  Injury  ia  act 
sufficient  to  sustain  an  action  for  damages  for  breach  of  contract. 

William  S.  Shirk,  for  the  appellant. 

Karnes,  Holmes,  and  Kraiithoff,  and  Charles  E,  Yeater  and 
O.  H.  Fearons,  for  the  respondent. 
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■''  Gannt,  p.  J.  This  is  an  action  for  damages  for  th* 
negligence  of  defendant  in  failing  to  deliver  to  plaintiflf  th» 
following  telegraphic  message  sent  to  him  by  his  wife: 

Sedalia,  Missouri,  December  13,  1889. 
"  To  Matt  Connelly  Soldiera*  Hornet  Leavenworthf  Kanm$: 
"  Your  child  is  dying. 

"Maky." 

•®  The  plaintiff  alleged  that  his  wife  paid  the  customary 
charge,  fijfty  cents,  for  its  transmission,  and  that  he  had  re- 
funded that  sum  to  her. 

Plaintiff  then  alleges  that  his  child  died  on  the  twenty- 
fourth  day  of  December,  1889,  "and  that  if  said  message 
had  been  transmitted  and  delivered  with  any  degree  of  dili- 
gence or  promptness  whatever  he  would  have  been  able  to 
be  present  with  his  said  child  during  its  last  sickness  and  at 
its  death;  and  that  by  reason  of  the  great  negligence  and 
carelessness  of  defendant  in  failing  to  deliver  said  message, 
and  of  his  being  thereby  deprived  of  being  with  his  said  child 
during  its  last  sickness  and  at  its  death,  he  lost  not  only  the 
fifty  cents  paid  for  sending  said  message,  but  also  suffered 
great  anguish,  and  pain  of  mind  and  body,  and  was  physi- 
cally and  mentally  prostrated  when  he  learned  that  his  child 
had  died  and  been  buried  without  knowledge  on  his  part  of 
its  sickness  and  death." 

He  alleges  that  he  was  an  inmate  of  the  Soldiers'  Home 
from  December  13,  1889,  continuously,  till  February  21,  1890, 
and  by  the  slightest  diligence  he  could  have  been  found.  He 
alleges  further  that  he  is  damaged  in  the  sum  of  five  thou- 
sand dollars,  for  which  he  prays  judgment. 

On  motion  of  defendant,  the  circuit  court  struck  out  of  the 
petition  the  words:  "  But  also  suffered  great  anguish,  and 
pain  of  mind  and  body,  and  was  physically  and  mentally 
prostrated  when  he  learned  that  his  child  had  died  and  had 
been  buried  without  knowledge  on  his  part  of  its  sickness  and 
death."  This  left  the  action  pending  for  the  fifty  cents  only, 
and,  plaintiff  declining  to  amend,  the  court  sustained  another 
motion  to  dismiss  for  want  of  jurisdiction  of  the  subject  mat> 
ter  of  the  action. 

The  sole  question  discussed  by  the  appellant  in  this  case 
is  this:  "Where  a  telegraph  company  is  '*  advised  by  the 
contents  of  a  message  that  great  mental  suffering  and  pain 
will  naturally  result  from  its  neglect  to  transmit  and  deliver 
the  message  promptly,  can  damages   be   recovered  by  the 
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sendee  for  such  mental  agony  and  distress,  caused  by  a  fail- 
ure  to  promptly  transmit  and  deliver?" 

The  proposition,  it  will  be  observed,  relates  simply  to  dam- 
ages arising  from  a  breach  of  contract. 

Prior  to  this  time  there  has  been  but  one  opinion  expressed 
in  the  decisions  of  this  court,  and  that  is  clearly  adverse  to 
the  contention  of  the  appellant,  and  this  is  not  questioned  by 
the  able  counsel  who  represents  the  appellant,  but  he  urgea 
that  inasmuch  as  telegraphy  is  of  comparatively  recent  origin 
we  should,  in  view  of  the  function  it  performs,  make  an  ex- 
ception in  the  construction  of  the  contracts  made  by  those 
engaged  in  it  and  the  damages  which  flow  from  a  breach 
thereof.  That  an  action  for  mental  anguish  disconnected 
with  physical  injury,  for  the  breach  of  a  contract,  could  not 
be  maintained  at  common  law,  with  the  single  exception  of 
the  breach  of  a  marriage  contract,  we  think  is^  abundantly 
established:  Wood's  Mayne  on  Damages,  75;  Lynchv.  Knight^ 
9  H.  L.  Cas.  677;  Walsh  v.  Chicago  etc.  Ry.  Co.,  42  Wis.  23; 
24  Am.  Rep.  376;  Wyman  v.  LeavitU  71  Me.  227;  36  Am. 
303. 

The  subject  came  under  review  in  this  court  in  Trigg  v.  St. 
Louis  etc.  Ry.  Co.,  74  Mo.  147,  41  Am.  Rep.  305.  In  that 
case,  a  lady,  with  two  little  children,  was  carried  beyond  the 
station  to  which  sjie  was  traveling.  It  was  not  claimed  that 
any  indignity  was  offered,  or  that  she  suffered  personal  in- 
jury. The  trial  court  instructed  that  the  jury  might  award 
her  damages  for  the  anxiety  and  suspense  of  mind  suffered 
in  consequence  of  tlie  delay  in  reaching  her  destination.  Tliia 
court,  in  reversing  the  cause,  said:  "The  instruction  as  to 
*•  tiie  measure  of  damages  was  erroneous.  Neither  the 
anxiety  and  suspense  of  mind  suffered  by  the  plaintiff  in 
consequence  of  the  delay,  nor  the  effect  upon  her  health, 
nor  the  danger  to  which  she  was  exposed  in  consequence 
of  the  train  being  stopped  an  insuflicient  length  of  time, 
were  proper  elements  of  damage  in  this  case,  as  no  per- 
sonal injury  was  received  by  the  plaintiff  and  no  circum- 
stances of  aggravation  attended  the  wrongful  act  complained 
of.  If  the  anxiety  and  suspense  of  mind  suffered  by  the 
plaintiff  in  consequence  of  the  delay  in  this  case  is  a  ground 
of  recovery,  sin)ilar  suspense  and  anxiety  of  mind  would  be 
an  equally  good  ground  of  recovery  in  a  case  where  a  railroad 
train  should  wrongfully  stop  to  take  on  a  passenger.  The 
general  rule  is  that  '  pain  of  mind,  when  connected  with  bodily 
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injury,  is  the  subject  of  damages;  but  it  must  be  so  connected 
in  order  to  be  included  in  the  estimate,  unless  the  injury  is 
accompanied  by  circumstances  of  malice,  insult,  or  inhuman- 
ity'": Citing  Pierce  on  Railroads  [Ed.  1881]  302;  Indian- 
apolia  etc.  Ry.  Co.  v.  Birney,  71  111.  391. 

The  authority  of  this  case  has  never  been  questioned  by  the 
courts  of  this  state,  to  our  knowledge.  The  rule  announced 
was  in  strict  harmony  with  that  of  the  courts  of  last  resort  in 
our  sister  states,  until  in  1881  the  supreme  court  of  Texas,  in 
So  Belle  v.  Western  Union  Tel.  Co.,  55  Tex.  308,  40  Am.  Rep. 
805,  announced  the  doctrine  that  the  sender  of  a  social  tele- 
gram could  recover  for  the  mental  anguish  caused  by  delay 
in  its  delivery. 

The  authorities  relied  upon  by  the  supreme  court  of  Texas 
in  that  case  were  actions  for  physical  injuries  in  which  the 
mental  agony  formed  an  inseparable  part,  a  doctrine  never 
questioned  in  this  state  since  Porter  v.  Hannibal  etc.  E.  R.  Co., 
71  Mo.  66,  36  Am.  Rep.  454.  The  learned  commissioner  who 
prepared  the  opinion  did  quote  a  suggestion  of  the  autliors  of 
Shearman  and  Redfield  on  **  Negligence  to  the  effect,  that 
they  thought  such  an  action  ought  to  lie,  but  they  did  not 
claim  that  any  court  in  this  country  or  England  had  pre- 
viously sustained  their  view.  The  Texas  case  has  been  fol- 
lowed in  that  state  in  a  great  number  of  cases,  and  has  been 
adopted  in  Indiana,  North  Carolina,  Kentucky,  Alabama,  and 
Tennessee. 

On  the  other  hand,  this  new  departure  has  been  vigorously 
assailed  and  denied  by  the  supreme  courts  of  Mississippi, 
Georgia,  Kansas,  and  in  Dakota,  and  in  a  most  luminous  dis- 
senting opinion  by  Judge  Lurton  of  the  supreme  court  of 
Tennessee,  now  judge  of  the  United  States  circuit  court  for 
the  sixth  circuit,  in  which  Folkes,  judge,  concurred.  The 
majority  of  the  supreme  court  of  Tennessee  do  not  go  to  the 
length  contended  for  by  the  appellant  here.  The  majority 
lay  great  stress  upon  the  fact  that  by  virtue  of  a  statute  in 
Tennessee,  a  cause  of  action  is  given  to  the  aggrieved  party 
for  damages  for  failure  to  deliver  any  message.  Hence  they 
argue  tliat  as  the  party  has  the  right  to  some  damages  by 
virtue  of  the  statute,  they  conclude  they  may  add  the  anguish 
of  mind  as  an  element.  It  is  impossible  to  escape  the  feeling 
that  the  very  able  judges  were  resorting  to  a  fiction  to  justify 
them  in  supporting  the  action.  The  case  of  So  Relle  v.  West' 
e/n  Union  Tel.  Co.,  55  Tex.  310,  40  Am.  Rep.  805,  has  been 
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nowhere  more  flatly  repudiated  than  by  the  supreme  court  of 
Texas  itself  in  Gulf  etc.  Ry.  Co.  v.  Levy,  59  Tex.  563,  46  Am. 
Eep.  278. 

Judge  Stayton,  in  an  able  and  lucid  discussion  of  the  au- 
thorities, demonstrates  that  "the  cases  in  which  damages 
have  been  allowed  for  mental  distress  was  the  incident  to  a 
bodily  injury  suffered  by  the  distressed  person,  or  cases  of 
injury  to  reputation  or  property  in  which  pecuniary  damage 
was  shown,  or  the  act  such  that  the  law  presumes  some  dam- 
age, however  slight,  from  the  act  complained  of.  They  are 
not  cases  in  **  which  the  bodily  injury  or  other  wrong  was 
€uflered  by  one  person  and  the  mental  distress  by  another." 

The  reasoning  of  the  supreme  court  of  Tennessee  that  be- 
cause the  code  gave  an  action  for  some  damages  that  opened 
the  way  to  add  damages  for  mental  distress,  is,  we  think,  at 
complete  variance  with  our  own  decisions.  In  this  state  we 
have  a  damage  act  which  gives  a  right  of  action  where  death 
has  resulted,  and  similar  statutes  exist  in  most  of  the  states. 

The  construction  placed  upon  these  statutes  has  been  that 
no  relative,  save  those  named  in  the  statute,  can  recover  at 
all,  and  no  recovery  as  a  solatium  for  mutual  suffering  is  al, 
lowed  where  not  expressly  given  by  the  statute:  Field  on 
Damages,  498;  Porter  v.  Hannibal  etc.  R.  R.  Co.,  71  Mo.  66;  36 
Am.  Rep.  454;  Parsons  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  286; 
■Schaiib  V.  Hannibal  etc.  R.  R.  Co.,  106  Mo.  74. 

But  it  is  said  damages  for  injury  to  the  feelings  have  always 
been  allowed  in  actions  founded  upon  a  breach  of  promise  to 
marry,  and  this  is  true  in  this  as  in  other  states:  Wilbur  v. 
Johnson,  58  Mo.  600;  Bird  v.  Thompson,  96  Mo.  424;  but  it 
has  always  been  regarded  as  an  exception  to  the  rule.  In 
this  action  plaintiff's  pecuniary  loss  forms  an  important  ele- 
ment. The  action  is  of  common-law  origin,  and  at  common 
law  the  husband  on  marriage  became  liable  for  the  wife's 
debts,  and  for  support  in  a  manner  and  style  commensurate 
with  his  own  social  standing,  and  evidence  of  his  station  in 
life  and  financial  condition  has  always  been  admitted:  Wilbur 
y.  Johnson,  58  Mo.  600.  As  was  well  said  by  Cooper,  judge, 
in  Westerti  Union  Tel.  Co.  v.  Rogers,  68  Miss.  748,  24  Am.  St. 
Rep.  300,  "this  action,  though  in  form  one  for  the  breach  of 
contract,  partakes  in  several  features  of  the  characteristics  of 
an  action  for  the  willful  tort,  and  though  the  damages  recov- 
erable for  the  plaintiff"  for  mental  sufl'ering  are  spoken  of  as 
■compensatory,  the  fervent  language  of  the  courts  indicate  how 
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Bhadowy  is  the  *'  line  that  separates  them  from  those  strictly 
pecuniary":  Harrison  v.  Swift,  13  Allen,  144;  Kurtz  v.  Franky 
76  Ind.  595;  40  Am.  Rep.  275;  Thorn  v.  Knapp,  42  N.  Y.475;. 
1  Am.  Rep.  561;  Coryell  v.  Colbaugh,  1  N.  J.  L.  77;  1  Am. 
Dec.  192;  "especially  those  cases  in  which  evidence  of  seduc- 
tion is  admitted  to  ascertain  the  damages." 

"  So  much,  indeed,  does  the  motive  of  the  defendant  enter 
into  the  question  of  damages,  that,  in  Johnson  v.  Jenkins^  24 
N.  Y.  252,  he  (the  defendant)  was  permitted  to  give  in  evi- 
dence in  mitigation  of  damages,  the  fact  that  he  refused  ta 
consummate  the  marriage  because  of  the  settled  opposition  of 
his  mother,  who  was  in  infirm  health." 

These  considerations  suflBciently  indicate  the  reasons  that 
actuated  the  courts  to  make  this  exception.  Few  precedent* 
for  this  action  will  be  found  where  the  defendant  was  impe- 
cunious. The  learned  counsel  has  collected  various  other 
cases  in  which  mental  anguish  was  recognized  as  an  element 
of  damage,  and  concludes  with  the  query,  if  allowed  in  these, 
why  not  in  this  action? 

Let  us  consider  these  in  the  order  of  his  brief. 

Assault  and  battery.  Under  this  head  is  cited  the  case  of 
Craker  v.  Chicago  etc  Ry.  Co.,  36  Wis.  657;  17  Am.  Rep.  504. 
In  that  case  the  conductor  of  a  train  seized  upon  the  moment 
when  the  other  employees  were  absent  from  the  car,  to  take 
improper  liberties  with  a  lady  passenger,  the  evidence  show- 
ing that  he  placed  his  arm  around  her  and,  against  her  ve- 
hement protests,  kissed  her.  It  was  a  clear  physical  violation 
of  her  person,  which  the  courts  have  ever  held  constituted  an 
assault  and  battery,  and  actionable.  The  law  redresses  such 
wrong  in  its  initial  stages.  The  protection  of  the  person  haa 
€ver  been  an  object  of  great  solicitude  to  the  common  law. 
Ihe  present  ability  of  actual  violence  often  justifies  recourse 
to  extreme  measures  in  preventing  a  consummation  **  of 
threatened  wrong  to  the  person.  The  cases  cited  under  thi» 
head  clearly  add  no  weight  to  plaintiff's  claim. 

The  cases  of  malicious  prosecution  and  false  imprisonment, 
come  under  that  general  class  of  willful  wrong  to  the  person, 
afiecting  the  liberty,  character,  reputation,  personal  security,, 
and  domestic  relations. 

Judge  Lumpkin,  in  Chapman  v.  Western  Union  Tel.  Co.,  88 
Ga.  763,  30  Am.  St.  Rep.  183,  disposes  of  the  argument  at- 
tempted to  be  drawn  from  this  class,  as  follows:  "In  an- 
action  for  wrongful  attachment,  on  the  ground  that  the  de- 
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fendant  was  about  to  dispose  of  his  property  with  intent  to 
deprive  his  creditors,  it  was  held  (by  a  divided  court)  that 
the  mortification  was  a  part  of  the  actual  damages:  Byrne  v. 
Oardner,  33  La.  Ann.  6.  Of  course  it  was  a  case  of  serious 
injury  to  the  plaintiff's  business  standing,  and  therefore,  even 
if  sound,  is  no  authority  on  the  present  question.  In  an  ac- 
tion for  false  imprisonment,  or  for  malicious  arrest  and  prose- 
cution, mental  anguish  has  been  held  a  proper  subject  for 
compensatory  damages:  Fisher  v.  Hamilton,  49  Ind.  341; 
Stewart  v.  Maddox,  63  Ind.  51;  Coleman  v.  Allen,  79  Ga.  637; 
11  Am.  St.  Rep.  449.  Of  course  such  injuries  are  essentially 
willful,  and,  besides,  are  violations  of  the  great  right  of  per- 
sonal security  or  personal  liberty." 

As  to  the  action  of  seduction,  every  laywer  knows  that 
proof  of  some  service  by  the  daughter  has  been  invariably 
required  to  sustain  it,  and  the  same  rule  is  rigidly  adhered  to 
in  Magee  v.  Holland,  27  N.  J.  L.  86,  72  Am.  Dec,  341,  to  which 
we  are  cited  by  counsel,  for  the  forcible  abduction  of  a 
daughter. 

In  the  case  of  enticing  away  a  daughter,  we  are  referred  to 
JStowev.  Heywood,  7  Allen,  118.  The  court  permitted  dam- 
ages for  mental  suffering  on  the  express  ground,  that  it  was 
a  willful  injury,  and  declined  to  say  *'  whether  such  dam- 
ages could  ever  be  recovered  for  negligence  alone,  as  in  the 
case  at  bar.  This  case  illustrates  the  greatest  difficulty  in 
estimating  damages  for  mental  suffering.  Judge  Metcalf 
says:  "Mental  suffering  ....  cannot  be  measured  aright 
by  outward  manifestations;  for  there  may  be  a  show  of  great 
■distress  where  little  or  none  is  felt.  And  great  distress  may 
be  concealed  and  borne  in  silence  with  an  apparently  quiet 
mind.     Ab  in  quieto  saepe  simulatur  quies. 

"  And  we  nowhere  find  tliat  any  other  evidence  of  mental 
euffering  besides  that  of  the  injury  which  was  the  alleged 
cause  of  action,  was  ever  before  admitted."  The  court  re- 
versed the  case  because  the  trial  court  permitted  evidence 
lending  to  show  plaintiff  suffered  from  pain  and  anxiety  of 
mind. 

It  is  hardly  necessary  to  add  that  in  a  case  of  libel  or 
slander,  if  the  words  are  not  actionable  per  se,  special  damages 
jnust  be  alleged  and  proved.  When  they  are  actionable  per 
ee,  they  are  construed,  because  of  their  evident  tendency  to 
degrade  the  citizen  in  the  estimation  of  his  neighbors,  and  in 
both  cases  they  are  malicious. 


582  CoMNELL  V.  Western  Union  Tel.  Co.     [Missouri^ 

We  have  now  gone  through  the  list,  and  we  find  in  none  of 
them  any  reason  for  adopting  the  rule  that  for  the  mere  negli* 
gent  failure  to  comply  with  a  contract,  damages  may  be  recov- 
ered on  the  sole  ground  of  injured  feelings  when  the  plaintiff 
has  suffered  no  physical  injury.  The  law  up  to  this  time  ha» 
essayed  to  protect  the  person  and  property  of  the  individuaL 
All  the  cases  cited  are  based  upon  this  principle.  Reputation 
is  included  in  the  person:  Johnson  v.  Bradstreet  Co.,  87  Ga.  79.^ 

The  damages  claimed  in  this  action  cannot  be  allowed  aa 
exemplary  damages.  The  Texas  court  iu  one  case  did  30 
hold,  but  afterwards  repudiated  it:  Stuart  v.  Western  Union 
Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623. 

.  **  But  we  do  not  think  that  the  courts  of  England  and  of 
this  country  prior  to  1881  were  rejecting  actions  like  this  on 
a  mere  arbitrary  assumption  unsustained  by  reason.  A  doc- 
trine vvliich  has  passed  so  long  unchallenged  by  the  great 
jurists  who  have  adorned  the  bench  of  our  state  and  federal 
courts  is  not  to  be  lightly  discarded  at  the  behest  of  ingen* 
ious  and  able  counsel. 

The  law  is  and  ought  to  be  more  stable  than  this.  It  haa 
long  been  the  boast  of  common-law  writers  that  the  common 
law  was  a  system  founded  upon  reason,  and  one  of  its  maxims 
has  ever  been  that  when  the  reason  upon  which  a  law  was 
based  ceased  the  law  itself  ceased.  Speaking  for  ourselves, 
we  are  satisfied  that  the  common  law  denying  an  action  for 
mental  distress  alone  was  founded  upon  the  best  of  reason 
and  an  enlightened  public  policy. 

And  we  question  if  the  real  reasons  were  ever  more  clearly 
and  satisfactorily  stated  than  by  Judge  Lurton,  which  we  adopt: 

"  The  reason  why  an  independent  action  for  such  damages 
cannot  and  ought  not  to  be  sustained  is  found  in  the  remote- 
ness of  such  damages,  and  in  the  metaphysical  character  of 
such  an  injury  considered  apart  from  physical  pain.  Sucli 
injuries  are  generally  more  sentimental  than  substantial. 
Depending  largely  upon  physical  and  nervous  condition,  the- 
suftering  of  one  under  precisely  the  same  circumstances  would 
be  no  test  of  the  suffering  of  another.  Vague  and  shadowy, 
there  is  no  possible  standard  by  which  such  an  injury  can  be 
justly  compensated  or  even  approximately  measured.  Easily 
simulated  and  impossible  to  disprove,  it  falls  within  all  the 
objections  to  speculative  damages,  which  are  universally  ex- 
cluded because  of  their  uncertain  character.  That  damages 
Bo  imaginary,  so  metaphysical,  so  sentimental,  shall  be  ascer* 
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tained  and  assessed  by  a  jury  with  justness,  not  by  way  of 
punishment  ^^  to  the  defendant,  but  as  mere  compensatiou 
to  the  plaintiff,  is  not  to  be  expected. 

That  the  grief  natural  to  the  death  of  a  loved  relative  shall 
be  separated  frora  the  added  grief  and  anguish  resulting  from 
delayed  information  of  such  mortal  illness  or  death,  and  com- 
pensation given  for  the  latter  only,  is  the  tusk  imposed  by  the 

law,  as  determined  by  the  majority It  is  legitimate  to 

consider  the  evils  to  which  such  a  precedent  logically  leads. 
Upon  what  sound  legal  considerations  can  this  court  refuse  to 
award  damages  for  injury  to  the  feelings,  mental  distress,  and 
humiliation  where  such  injury  results  from  the  breach  of  any 
contract?  Take  the  case  of  a  debtor  who  agrees  to  return  the 
money  borrowed  on  a  certain  day,  who  breaches  his  agreement 
willfully,  with  knowledge  that  such  breach  on  his  part  will 
probably  result  in  the  financial  ruin  and  dishonor  of  his  dis- 
appointed creditor.  Why  shall  not  such  a  debtor,  in  addition 
to  the  debt  and  the  interest,  also  compensate  his  creditor  for 
this  ruin,  or  at  least  for  his  mental  sufferings?  ....  Upon 
what  principle  can  we  longer  refuse  to  entertain  an  action  for 
injured  feelings  consequent  upon  the  use  of  abusive  and  de- 
famatory language  not  charging  a  crime  or  resulting  in  spe- 
cial pecuniary  damages?  Mental  distress  is  or  may  be  in 
some  cases  as  real  as  bodily  pain,  and  it  as  certainly  results 
from  language  not  amounting  to  an  imputation  of  crime,  yet 
such  actions  have  always  been  dismissed  as  not  authorized 
by  the  law  as  it  has  come  down  to  us,  and  as  it  has  been  for 
all  time  administered." 

Wliy,  if  this  rule  is  to  become  the  law  of  this  state  in  regard 
to  this  contract,  shall  it  not  apply  to  all  disappointments  and 
mental  sufferings  caused  by  delays  in  railroad  trains?  Tele- 
graph companies  are  common  carriers,  so  are  railroad  com- 
panies, and  yet  this  court,  in  the  Trigg  case,  held  the  company 
not  liable  **  for  mental  anguish  as  an  independent  cause  of 
action  for  a  mere  act  of  negligence. 

A  similar  conclusion  was  also  reached  in  the  United  States 
circuit  court  for  the  fourth  circuit  in  Wilcox  v.  Richmond  etc. 
H.  R.  Co.,  52  Fed.  Rep.  264,  where  the  plaintiff  made  a  spe- 
cial contract  for  a  train  to  take  him  to  the  bedside  of  a  sick 
parent.  The  court  held  that  the  trouble  of  mind  caused  by 
the  delay  at  a  railroad  station  could  not  be  made  the  basis  of 
an  action,  saying:  "  But  we  know  of  no  decided  case  which 
holds  that  mental  pain  alone,  unattended  by  injury  to  the 
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person,  caused  by  simple  negligence,  can  sustain  an  action. 
The  plaintiflF  was  the  subject  of  two  mental  pains,  one  for  the 
condition  of  the  sick  person,  the  other,  from  the  delay  at  the 
etation,  the  latter  only  being  the  subject  of  this  action.  "It 
cannot  be  pretended  that  damages  from  the  latter  cause  of 
'anxiety 'and  *  suspense,'  uncertain,  indefinite,  undefinable, 
unascertainable,  dependent  so  largely  on  the  peculiar  temper- 
ament of  the  person  suffering  the  delay,  was  in  the  contem- 
plation of  tiie  defendant  when  it  entered  into  the  contract": 
Griffin  v.  Colver,  16  N.  Y.  489;  69  Am.  Dec.  718;  Western  Union 
Tel.  Co.  V.  Hall,  124  U.  S.  444.  But,  as  before  said,  if  we  es- 
tablish the  rule  as  to  one  common  carrier  or  private  person, 
with  what  sort  of  consistency  can  we  refuse  to  extend  it  to  all? 
The  courts  of  Texas  have  already  spoken  of  a  similar  case  as 
**  intolerable  litigation." 

We  see  no  reason  for  making  this  innovation  or  exception. 
The  legislature  has  imposed  a  penalty  for  each  infraction  of 
its  duty  in  delaying  a  message,  and  it  seems  very  clear  to  U8 
that  if  it  is  to  become  the  policy  of  the  state  to  adopt  this  new 
rule  the  legislature,  and  not  this  court,  should  do  it. 

The  common  law  has  always  attempted  to  deal  with  the 
citizen  and  liis  rights  and  wrongs  in  a  practical  **  way,  and 
the  declared  object  of  awarding  damages  is  to  give  compensa* 
tion  for  pecuniary  loss.  The  right  in  a  civil  action  to  inflict 
punishment  by  way  of  punitory  damages  has  been  ably  con- 
troverted. Tiie  allowance  of  damages  for  wounded  feelings, 
when  they  are  the  concomitant  or  result  of  a  physical  injury, 
is  placed  rightfully  on  the  ground  that  the  mind  is  as  much 
a  part  of  the  body  as  the  bones  and  muscles,  and  an  injury  to 
the  body  included  the  whole,  and  its  effects  were  not  sepa- 
rable, but  the  experience  of  every  judge  and  lawyer  teaches 
liim  iiow  unsatisfactory  in  these  personal  injury  cases  are  the 
verdicts  of  juries.  They  are  utterly  inconsistent,  and  the 
courts  do  not  attempt  to  justify  these  inconsistencies  upon 
any  otlier  theory  than  that  it  is  the  sole  province  of  the  jury  to 
fix  the  amount.  The  result  is  that  in  nearly  every  appeal  that 
reacl}es  this  court,  one  ground  for  reversal  is  the  excessive 
damage  awarded.  And  the  right  of  this  court  to  interfere  at 
all  on  this  ground  is  seriously  challenged.  It  is  no  uncom- 
mon thing  to  have  the  appellee  voluntarily  enter  a  remittitur 
to  save  his  verdict  from  the  charge  of  passion  or  prejudice. 

Under  the  circumstances  is  it  wise  to  venture  upon  the  far 
more  speculative  field  of  mental  anguish  without  guide  and 
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without  compass?  We  think  not.  We  have  examined  th© 
cases  in  the  courts  of  Kentucky,  Indiana,  Tennessee,  Ala- 
bama, and  North  Carolina.  They  are  all  based  upon  the  case 
of  So  Relle  v.  Western  Union  Tel  Co.,  55  Tex.  310;  40  Am. 
Rep.  805;  which  we  have  shown  stands  upon  no  previous  ad- 
judication, but  is  opposed  by  the  case  of  Gulf  etc.  Ry.  Co.  v. 
Levy,  59  Tex.  563,  46  Am.  Rep.  278,  which  to  our  minds  com- 
pletely refutes  it.  The  cases  holding  this  view  are  Stuart  v. 
Western  Union  Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623;  Gulf 
ttc.  Ry.  Co.  v.  Wilson,  69  Tex.  739;  Western  Union  Tel  Co.  v. 
Cooper,  71  Tex.  507;  10  Am.  St.  Rep.  772;  Western  Union  Tel 
Co.  V.  Broesche,  72  Tex.  654;  13  Am.  St.  Rep.  843;  Western 
Union  Tel.  Co.  v.  Simpson,  73  Tex.  423;  Western  Union  Tel. 
€o.  V.  Adams,  75  Tex.  »•  531;  16  Am.  St.  Rep.  920;  Wads- 
Korth  V.  Western  Union  Tel  Co.,  86  Tenn.  695;  6  Am.  St. 
Rep.  864;  Reese  v.  Western  Union  Tel  Co.,  123  Ind.  294; 
Beasley  v.  Western  Union  Tel  Co.,  39  Fed.  Rep.  181;  Western 
Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  18  Am.  St.  Rep, 
148;  Thompson  v.  Western  Union  Tel  Co.,  106  N.  C.  549; 
Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  265;  Young  v. 
Western  Union  Tel  Co.,  107  N.  C.  370;  22  Am.  St.  Rep.  883; 
Thompson  on  Electricity,  sec.  378,  and  cases  cited. 

The  cases  opposing  this  view  are  notably  the  dissenting 
opinion  of  Judge  Lurton  in  86  Tenn.  695;  6  Am.  St.  Rep, 
864;  Chapman  v.  Western  Union  Tel  Co.,  88  Ga.  763;  30  Am. 
St.  Rep.  183,  in  which  Judge  Lumpkin  of  the  supreme  court 
of  Georgia  reviews  all  the  cases  in  a  most  admirable  tone  and 
with  great  clearness:  Wilcox  v.  Richmond  etc.  R.  R.  Co.,  62 
Fed.  Rep.  264;  Crawson  v.  Western  Union  Tel.  Co.  47  Fed, 
Rep.  544;  Chase  v.  Western  Union  Tel.  Co.,  44  Fed.  Rep.  554, 
where  all  the  authorities  are  cited:  West  v.  Western  Union  Tel. 
€0.,  39  Kan.  93;  7  Am.  St.  Rep.  530;  Bussell  v.  Western  Union 
Tel  Co.,  3  Dak.  315;  Western  Union  Tel^  Co.  v.  Rogers,  68 
Miss.  748;  24  Am.  St.  Rep.  300;  Lynch  v.Knight,9  H.  L.  Cas. 
577;  Victorians  Railway  Commrs.  v.  Coultas,  L.  R.  13  App.  Cas. 
222;  Tyler  v.  Western  Union  Tel  Co.,  54  Fed.  Rep.  634;  Kester 
V.  Western  Union  Tel  Co.,  Taft,  judge,  55  Fed.  Rep.  603. 

We  are  fully  aware  that  the  plaintiff's  claim  appeals 
fitrongly  to  the  sensibilities,  but  to  adopt  that  view  we  must 
either  be  guilty  of  adopting  one  rule  of  damages  for  one  class 
of  common  carriers,  and  the  breach  of  their  contracts,  or  we 
must  conclude  that  all  of  our  predecessors  in  the  great  com- 
mon-law courts  were  at  fault,  and  henceforth  repudiate  not 
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only  their  utterances  but  our  own  on  this  subject,  and  this. 
we  have  no  inclination  to  do.  We  prefer  to  travel  yet  awhil©^ 
8uper  antiquas  viae. 

If,  in  the  evolution  of  society  and  the  law,  this  innovation 
should  be  deemed  necessary,  the  legislature  can  be  safely 
trusted  to  introduce  it,  with  those  limitations  and  safeguards- 
which  will  be  absolutely  necessary  **  judging  from  tho 
variety  of  cases  that  have  sprung  up  since  the  promulgatioa 
of  the  Texas  case. 

Our  conclusion  is,  the  judgment  should  be  and  is  affirmed*^ 
All  concur.  _ 

Telegraph  Companies — Damages,  Mental  Anguish.— This  question  i» 
discussed  in  Western  Union  Tel  Co.  v.  Carter,  85  Tex.  580,  34  Am.  St  Rep. 
826,  and  note,  with  tlie  cases  collected. 

Damagks  roR  Mental  Anguish — Physical  Injury. — Damages  for  men- 
fcal  anguish  alone  cannot  be  recovered  in  any  case:  Chapman  v.  Western 
Union  Tel.  Co.,  88  Ga.  763;  30  Am.  St.  Rep.  183;  note  to  Swing  v.  Pittsburgh 
etc  Ry.  Co.,  30  Am.  St.  Rep.  711,  712.  For  delay  in  delivering  a  message  by 
a  telegraph  company,  damages  cannot  be  recovered  for  mere  mental  suffer- 
ing, disconnected  from  physical  injury  and  not  the  result  of  willful  wrongs 
Western  Union  T'el.  Co.  v.  Rogers,  68  Miss.  748;  24  Am.  St.  Rep.  300,  and 
note;  Thom'pson  v.  Western  Union  T'el.  Co.,  106  N.  C.  549;  Western  Union 
TeL  Co.  V.  Wilson,  93  Ala,  32;  30  Am.  St.  Rep.  23.  The  contrary  doctrme- 
is  maintained  in  Western  Union  Tel.  Co.  v.  Nations,  82  Tex.  639;  27  Am.  St» 
Rep.  914,  and  note. 


EiLEY  'v.  Vaughan. 

[116  MissoUEi,  169.] 

Husband  and  Wife— Indebtedness  Between. — The  reception  and  use  by 
a  husband  in  his  business  of  the  proceeds  of  his  wife's  land  implies  » 
promise  to  repay  her,  and,  as  between  them,  creates  a  valid  indebt- 
edness. 

Husband  and  Wife— JIight  to  Prefer  Wife  as  Creditor. — A  husband 
in  failing  circumstances,  who  owes  a  debt  to  his  wife,  may  prefer  her 
as  a  creditor  to  the  exclusion  of  others,  and  a  transfer  of  property  mad» 
by  him  to  her  for  this  purpose  in  good  faith,  witliout  fraud  on  hi» 
part,  or  if  with  such  fraud,  without  participation  therein  by  her,  mast 
be  upheld. 

Husband  and  Wife — Fraudulent  Conveyances  Between. — A  wife  who 
gives  her  husband  unlimited  control  of  her  property  and  money,  and 
permits  him  to  invest  it  in  his  own  business  for  a  series  of  years,  is  not, 
in  case  of  his  insolvency,  permitted  to  shield  his  property  from  the  just 
claims  of  persons  who,  in  good  faith,  have  given  the  husband  credit  ia 
reliance  upon  his  ownership.  In  such  case  a  conveyance  of  property  by 
the  husband  to  the  wife  is  fraudulent  and  void  as  to  his  creditors. 
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William  Henry,  and  Porter  and  Woodson^  for  the  appellants 

Riley  and  Hall,  John  A.jCross^  and  James  P,  Thomas,  for 
the  respondents. 

*"  Macfarlane,  J.  This  is  a  suit  in  equity  in  the  nature- 
of  a  creditor's  bill,  brought  by  plaintiff  as  trustees  for  the- 
creditors  of  Josiah  Vaughan  to  set  aside  certain  conveyances 
of  real  estate  made  to  defendant  Mary  E.  Vaughan  by  third 
persons,  on  the  ground  that  the  consideration  was  paid  by 
the  husband,  and  the  deeds  made  to  the  wife,  for  the  purpose 
of  hindering,  delaying,  and  defrauding  said  creditors. 

The  petition  charges  defendant,  Josiah  Vaughan,  being: 
indebted  to  divers  persons,  naming  them,  and  the  respective 
amounts  due  them,  which  aggregate  $4,041.25,  and  being; 
then  also  the  owner  of  a  large  stock  of  merchandise  in  the^ 
city  of  Plattsburg,  Missouri,  did,  about  the  —  day  of  August,. 
1889,  with  intent  to  hinder,  delay,  and  defraud  said  creditors^ 
transfer  and  deliver  the  same  to  Bohart  and  Goff  in  exchange^ 
for  certain  real  estate  (which  is  described),  consisting  of  a 
residence,  business  house,  and  some  lots  in  the  town  of 
Lathrop,  and  with  like  fraudulent  intent  caused  the  same  to- 
be  conveyed  lo  his  wife,  defendant,  Mary  E.  Vaughan;  that 
said  creditors  had  obtained  judgments  against  said  Vaughan,. 
and  caused  said  land  to  be  sold  under  executions  issued 
thereon,  which  was  })urcha8ed  by  plaintiff,  and  is  now  held 
by  him  under  deeds  from  the  sherifiF  in  trust  for  said  cred- 
itors. A  decree  setting  aside  said  conveyances,  and  vesting 
the  legal  title  of  the  land  in  plaintiff,  was  prayed.  The  an- 
swer was  a  general  denial. 

*'*  The  undisputed  facts  are,  in  substance,  as  followsr 
Defendants  were  married  in  the  state  of  Illinois  in  1875. 
The  wife,  at  the  time,  was  the  owner,  by  inheritance,  of  70 
acres  of  land  in  that  state.  The  husband  was  then  a  farmer,, 
and  owned  two  horses  given  to  him  by  his  father.  In  the 
fall  of  1876  the  husband  borrowed  $500  or  $600,  and  bought 
a  small  stock  of  groceries.  The  borrowed  money  was  paid 
by  gale  of  the  horses,  and  from  proceeds  of  wheat  and  corn 
raised  on  his  wife's  land.  He  sold  out  his  business  in  1878,. 
and  "came  out  about  even."  During  the  following  year  ha 
had  no  regular  business,  lived  in  town,  and  *' worked  round 
at  one  thing  and  another."  About  the  end  of  the  year  he 
commenced  business  in  another  town  on  a  capital  of  $500  or 
$600.     Continued  in  this  business  until  the  winter  of  1880> 
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nnd  in  1881  sold  out.  Had  lost  money.  Had  possibly  $300 
left  after  paying  debts.  In  1881  the  land  of  the  wife  was 
mortgaged  for  $1,000.  This  money  the  husband  received.  In 
1884  a  mortgage  for  $2,100  was  put  upon  the  land,  and  the 
prior  mortgage  was  paid  and  the  husband  received  the  re- 
mainder. At  this  time  they  moved  to  Kansas,  and  the  hus- 
band invested  the  money  in  the  purchase  of  real  estate  in 
his  own  name.  In  1887  the  wife's  land  was  sold  for  $3,500, 
and  the  proceeds,  after  paying  the  $2,100  mortgage,  was  paid 
to  the  husband.  The  husband  remained  in  Kansas,  part  of 
the  time  dealing  in  real  estate,  a  short  time  merchandising, 
from  1884  to  1888.  In  November,  1888,  he  traded  a  tract  of 
land,  held  in  his  own  name,  for  a  stock  of  merchandise  in 
Plattsburg,  valued  at  about  $6,500,  giving  notes  for  the  dif- 
ference, $2,000.  August  1,  1889,  he  had  become  indebted  to 
wliolesfile  merchants  for  goods  to  the  amount  of  $4,041.25. 
Finding  himself  in  failing  circumstances  at  this  time,  he 
traded  the  stock  of  goods  to  Bohart  and  Goff  for  the  resi- 
dence, *'*  business  house,  and  some  lots  in  Lathrop,  a  tract 
of  80  acres  of  farm  land,  and  $1,500  cash.  The  business 
liouse  was  valued  at  $2,400,  the  residence  at  $1,200,  the 
equity  in  the  farm  land  at  $1,200.  By  direction  of  the 
husband,  the  conveyance  of  all  the  property  was  made  to  the 
wife. 

The  defense  of  the  wife  is  that  the  several  sums  raised  by 
mortgage  and  sale  of  her  land,  and  the  rents,  grain,  etc.,  from 
her  farm,  were  loaned  by  her  to  her  husband,  on  which  he 
agreed  to  pay  her  interest,  and  that  the  property  was  con- 
veyed to  her  in  good  faith  in  settlement  of  the  amount  due 
her,  which  she  claimed  without  interest,  amounted  to  $3,990. 

The  court  found  the  transaction  fraudulent,  and  set  aside 
the  conveyance  to  the  wife,  and  vested  the  title  to  the  land  in 
plaintiff,  and  defendants  appealed. 

1.  That  Mrs.  Vaughan  inherited  from  her  father  70  acres 
of  land,  and  that  the  proceeds  from  mortgage  and  sale  of  the 
fiame,  amounting  to  $3,500  was  received  and  used  by  her  hus- 
band, does  not  admit  of  a  doubt  under  the  evidence.  Of  this 
iiniount  $2,500  was  received  in  the  state  of  Illinois  and  $1,400 
in  the  state  of  Kansas.  The  statutes  of  these  states,  which 
were  oflFered  in  evidence,  do  not  differ  materially  in  respect  to 
the  rights  and  liabilities  of  married  women.  The  supreme 
court  of  Illinois,  speaking  of  the  changes  the  statute  of  that 
state  have  effected  upon  the  common-law  rights  of  the  wife, 
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uses  this  language:  "No  question  as  to  subordination  to  the 
common-law  rights  of  the  husband  can  arise;  for,  backward 
as  may  be  courts  or  the  profession  to  recognize  the  situation^ 
those  rights  are  by  the  statute  swept  away  and  gone.  She  is 
entitled  to  own,  hold,  possess,  and  enjoy  such  estate,  precisely 
as  if  she  were  sole  and  unmarried.  As  to  such  estate  and  hep 
relations  thereto  she  has  no  husband;  *'*  he  is  as  a  stranger, 
even  during  the  coverture":  Patten  v.  Patten,  75  111.  447. 

Applying  the  statute  as  thus  construed  in  that  state  to  the 
facts  in  this  case,  we  think  we  can  properly  saj'  that  the  re- 
ception and  use  by  the  husband  of  the  proceeds  of  the  wife's 
land  implied  a  promise  on  his  part  to  repay  her,  and  as  be- 
tween them  a  valid  indebtedness  from  the  husband  to  the  wife 
was  created. 

2.  It  is  well  settled  in  this  state  and  elsewhere,  that  a  debtor 
in  failing  circumstances  may  give  one  creditor  a  preference  to 
the  exclusion  of  others,  and  that  a  "debt  due  from  a  hus- 
band to  the  wife,  stands  on  as  good  footing  as  a  debt  due  to 
any  other  person,  and  she  may  be  given  a  preference  over 
other  creditors":  Hart  v.  Leete,  104  Mo.  338;  Sexton  v.  An- 
derson,  95  Mo.  379;  Frank  v.  King,  121  111.  250;  Hill  v.  Bow- 
man, 35  Mich.  191:  Winfield  Nat.  Panic  v.  Croco,  46  Kan.  630. 

It  is  equally  well  settled  that  the  right  of  one  creditor  of  an 
insolvent  debtor  to  secure  a  preference  over  others  is  not  af- 
fected by  the  fraudulent  intent  of  the  debtor,  or  by  simple 
knowledge  thereof  on  his  part,  if  there  was  no  actual  partici- 
pation therein:  Sexton  v.  Anderson,  95  Mo.  379;  State  v.  Ma* 
son,  112  Mo.  374;  34  Am.  St.  Rep.  390. 

Upon  the  law  and  the  undisputed  facts  the  case  stands 
thus:  Defendant  Josiah  Vaughan  became  indebted  to  his  wife 
and  co-defendant  Mary  E.  Vaughan,  in  1881,  in  the  sum  of 
$1,000,  in  1884  in  the  sum  of  $1,100  dollars,  and  in  1887  in 
the  sum  of  $1,400,  and  also  some  smaller  sums;  and  in  1889, 
becoming  insolvent,  he  caused  the  bulk  of  his  property  to  be 
transferred  to  her  in  settlement  of  these  debts,  to  the  total  ex- 
clusion of  most  other  creditors.  If  this  transfer  was  in  good 
faith  and  without  fraud  on  the  part  of  the  husband,  or  if  with 
fraud,  but  without  participation  therein  by  the  wife,  then  it 
must  be  upheld. 

*^''  8.  Tlie  evidence  leaves  no  doubt  in  our  minds  that  the 
purpose  and  intent  of  defendant,  Josiah  Vaughan,  in  causing 
this  property  to  be  conveyed  to  his  wife  was  to  hinder,  delay, 
and  defraud  his  creditors.     In  making  written  statements  of 
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his  financial  standing,  upon  the  strength  of  which  he  was  en- 
abled to  obtain  credit,  not  only  was  no  mention  made  of  a 
debt  to  his  wife  as  one  of  his  liabilities,  but  on  being  directly 
asked  if  he  owed  any  confidential  or  other  debts  not  men- 
tioned, he  answered,  in  writing,  that  he  did  not.  When 
pressed  by  his  creditors  he  traded  his  stock  of  merchandise, 
valued  at  about  $6,500,  for  which  he  took  this  real  estate  as 
part  payment  at  a  valuation  of  $5,000,  though  a  part  of  it  he 
liad  never  seen.  It  is  evident  a  low  estimate  was  placed  upon 
the  goods,  and  the  land  was  valued  above  its  real  worth. 
No  invoice  of  the  goods  was  taken.  The  total  indebtedness 
to  the  wife,  with  six  per  cent  interest,  was  about  $500  less 
than  the  amount  for  which  the  land  was  taken.  Of  the  $1,500 
•cash  received  for  the  stock  of  goods  about  one-half  was  paid 
on  a  debt  held  by  a  brother  of  the  purchaser,  who  assisted  in 
making  the  sale,  but  no  satisfactory  account  could  be  given 
•of  what  was  done  with  the  remainder.  The  debts  unprovided 
for  were  incurred  in  the  purchase  of  the  merchandise  ex- 
changed for  this  land.  Nothing  was  paid  on  these  debts. 
Every  circumstance  connected  with  this  transaction  is  incon- 
eistent  with  honesty  of  purpose  and  good  faith  on  the  part  of 
the  husband. 

4.  The  unlimited  right  of  ownership  of  the  property,  in- 
herited by  Mrs.  Vaughan  from  her  father,  implied  and  in- 
cluded not  only  the  unrestricted  right  of  disposal  to  her 
husband,  which  right  is  unfettered  under  the  laws  of  Illinois 
iind  Kansas,  but  also  imposed  upon  her  the  corresponding 
•duty  and  obligation  of  so  using  and  dealing  with  it  as  not  to 
mislead  and  deceive  others  "®  to  their  injury.  The  confi- 
dence the  wife  imposed  in  the  integrity  of  her  husband,  which 
induced  her  to  give  him  unlimited  control  of  her  property  and 
money,  and  permitted  him  to  invest  it  in  his  own  business  for 
a  series  of  years,  and  her  reliance  on  his  repeated  assurances 
of  repayment,  should  not  be  allowed  to  shield  the  property 
from  the  just  claims  of  those  who,  in  good  faith,  gave  the 
husband  credit  in  reliance  upon  his  ownership.  The  transfer 
of  the  legal  title  and  possession  of  the  property  to  her,  before 
the  claims  of  the  creditors  were  asserted,  could  not  strengthen 
her  right,  nor  does  the  fact  that  she  made  frequent  demands 
of  payment  aid  her.  The  laws  of  the  states  of  Illinois  and 
Kansas  gave  her  the  right  to  enforce  her  demands  against 
her  husband,  and  the  only  reason  she  could  give  for  not  doing 
80  was  that  she  did  not  wish  liim  to  think  "she  had  no  con- 
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fidence  in  him.*'  Though,  as  she  testified,  mating  repeated 
■demands  of  payment,  she  continued  to  supply  him  with  money 
•whenever  it  came  into  her  hands.  She  took  no  note  or  other 
"written  evidence  of  indebtedness.  She  knew  he  was  continu- 
aUy  engaged  in  hazardous  business  enterprises,- and  was  buy- 
ing goods  on  credit,  and  that  the  sole  capital  invested  was  the 
money  she  allowed  him  to  use. 

As  was  said  in  a  case  in  which  the  facts  were  very  similar 
"to  tliose  disclosed  in  this  record:  "Having  constantly  con- 
eented  that  he  should  hold  himself  out  to  the  world  as  the 
owner  of  this  property,  and  contract  debts  on  the  credit  of  it, 
up  to  the  very  hour  of  his  disaster,  it  would  be  against  the 
plainest  principles  of  justice,  and  utterly  subversive  of  every 
tiling  like  fair  dealing,  to  permit  her  to  step  in  now,  and  with- 
draw from  the  process  of  the  law,  put  in  motion  by  his  creditors, 
the  very  property  she  had  permitted  him,  year  after  year,  to 
represent  to  be  his,  and  the  apparent  ownership  of  which  had 
given  him  his  business  credit  and  standing":  *'*  Besson  v. 
Eveland,  26  N.  J.  Eq.  471.  See,  also,  to  the  same  effect,  Humes 
V.  Scruggs,  94  U.  S.  23;  City  Nat.  Bank  v.  Hamilton,  34  N.  J. 
Eq.  162. 

Under  the  circumstances  disclosed  in  this  case  it  must  be 
held  that  Mrs.  Vaughan,  by  her  conduct,  participated  in  the 
fraudulent  conveyance  of  her  husband,  and  the  judgment  is 
affirmed. 

All  concur,  except  Barclay,  J.,  who  is  absent. 


Husband  and  Wife — Right  to  Prefer  Wife  as  Creditor. — As  to  a  just 
debt,  tlie  husband  has  the  right  to  prefer  his  wife  over  other  creditors,  and 
land  or  other  property  conveyed  to  her  for  the  purpose  of  paying  such  debt 
is  free  from  the  claim  of  any  other  cietlitor:  Cornell  v.  Gibnon,  114  Ind.  144; 
6  Am.  St.  Rep.  605;  Drew  v.  Corliss,  65  Vt.  650.  See  the  notes  to  Diigga' 
He.  Bimk  V.  Norwood,  7  Am,  St.  Rep.  83,  and  Wilder  v.  Brooks,  88  Am. 
Dec.  55. 

Hdsband  and  Wife — Indf.btf,dne.ss  Between — Fraudulent  Convet- 
AKCE3. — When  a  husband  pays  his  wife  for  services  rendered  by  her,  and  in 
consideration  of  the  loan  by  her  to  him  of  the  sum  so  paid,  and  of  other 
property  given  her  by  her  relatives,  makes  to  her  a  conveyance  of  prop- 
erty, such  conveyance  is  valid  as  against  a  subsequent  creditor:  Dagtjett  v. 
Btdfer,  82  Iowa,  101;  31  Am.  St.  Rep.  464,  and  note.  If  a  wife  places  in 
her  husband's  hands  money  which  is  her  separate  property,  the  presumption 
is  that  he  receives  it  as  bis  own,  in  the  absence  of  any  evidence  that  he  re* 
ceived  it  in  trust  for  her:  Clark  v.  Patterson,  158  Mass.  388;  35  Am.  St.  Rep. 
498,  and  note,  with  the  cases  collected;  Kanawha  Valley  Bnik  v.  'AtHmofif 
32  W.  Va.  203;  25  Am.  St.  Rep.  806,  and  rote;  Cass  County  Bank  v.  WOer, 
83  Iowa,  63;  32  Am.  St.  Rep.  288,  and  note. 
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Mitchell  v.  Braustrebt  Company. 

[116  Missouri,  226.] 

LiBBL — 6t  Mebcamtilb  Aqemot. — A  false  and  voluntary  pablication  by^ 
a  commercial  agency  that  a  business  firm  has  assigned,  sent  to  all  th» 
subscribers  of  such  agency  regardless  of  their  location  or  interest  in  the 
financial  standing  of  the  firm,  is  not  privileged,  though  published  with* 
out  malice;  especially  when  aucb  agency  is  requested  to  retract  the- 
statement  and  refuses  to  do  so. 

Libel — Implied  Malice. — Every  willful  and  unauthorized  publication,  im- 
puting to  a  merchant  or  business  man  conduct  which  is  injurious  to  hi» 
character  and  standing  as  a  merchant  or  business  man,  is  a  libel,  and 
implies  malice. 

Libel — Words  Charging  Insolvency — Actionablb  Pkb  Se.— A  false 
publication  by  a  mercantile  agency  that  a  business  firm  has  assigned  i» 
actionable  per  se,  and  malice  is  implied  therefrom. 

Libel — Charging  Insolvency — Damages. — In  an  action  of  libel  against  a 
mercantile  agency  for  a  false  publication  that  a  business  firm  has  as- 
signed, it  is  eutitUd  to  recover  large  damages  upon  proof  of  the  falsity 
of  the  publication,  and  that  it  was  doing  a  large  and  lucrative  business, 
principally  upon  credit,  and  that  the  publication  compelled  it  to  retire 
therefrom,  and  almost  entirely  destroyed  its  credit. 

iNSTRncTiONS. — i'AiLCRE  TO  GiVE  instructions  not  asked  is  not  error. 

Praciice.— Evidence  Admitted  Which  Merely  Supports  the  averments 
in  the  answer  cannot  be  assigned  as  error  by  the  defendant. 

Libel — Evidence. — In  an  action  against  a  mercantile  agency  for  a  libelous 
publication,  evidence  is  admissible  by  its  subscribers  who  are  also 
creditors  of  plaintiff  to  show  the  fact  of  publication,  when  the  answer 
admits  that  if  made,  such  publication  was  in  the  usual  course  of  business. 

Libel. — Evidence  of  Loss  of  Custom  as  an  element  of  damage  after  a 
libelous  publication  by  a  mercantile  agency  is  admissible  under  an  &[• 
legation  in  the  petition  that  "  the  publication  is  a  libel  on  plaintiffs' good 
name  and  credit,  and  that  by  reason  thereof  they  were  forced  to  suspend 
business  to  their  damage"  in  a  designated  amount. 

Libel — Admission  of  Immaterial  Evidence. — In  an  action  against  a 
mercantile  agency  for  a  libelous  publication  as  to  the  solvency  of  plain* 
tiff,  the  introduction  by  the  latter  of  evidence  of  his  failure  to  collect 
accounts  other  than  those  set  out  in  the  petition  for  which  special  dam« 
ages  are  claimed  is  not  reversible  error,  as  no  snbstantial  injury  could 
have  resulted  to  defendant  therefrom. 

Libel. — Special  Damages  when  claimed  in  an  action  for  libel  must  be  al> 
leged  and  proved  as  in  any  other  case. 

Libel — Directing  Verdict. — If,  in  an  action  for  libel,  the  publication  ia 
dispute  sent  out  by  a  mercantile  agency  is  libelous  per  «e  as  to  all  other 
persons  to  whom  it  is  sent,  except  as  to  creditors  of  the  plaintiff,  tb» 
jury  is  properly  instructed  to  find  for  the  plaintiff.  The  only  questioa 
for  consideration  is  the  amount  of  damages  that  plaintiff  is  entitled  tO' 
recover. 

Boyle  and  Adams,  and  George  R.  LocJcwood,  for  the  appellant 
Harvey  and  Ilillf  for  the  respondents. 
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"•  Burgess,  J.  Action  for  libel.  On  the  twentj^-fifth  day 
of  November,  1889,  and  prior  thereto,  the  plaintiflfs  were  part- 
ners, engaged  in  the  mercantile  business  in  the  town  of 
Sugar  Loaf,  Cleburne  county,  Arkansas,  under  the  firm  name 
and  style  of  Mitchell,  Smith  &  Co.  The  plaintifi's  kept  a 
general  store;  their  *'*  stock  consisting  of  such  goods  as  are 
usually  carried  by  country  merchants.  While  thus  engaged 
the  defendant,  duly  organized  and  doing  business  in  St.  Louis, 
Missouri,  and  conducting  a  mercantile  agency,  under  the 
name  of  the  "  Bradstreet  Company,"  on  the  date  aforesaid, 
published  of  and  concerning  the  plaintifi's  the  following  lan- 
guage and  accusation,  to  wit:  "Mitchell,  Smith  &  Co.,  of 
Sugar  Loaf,  Arkansas,  G.  S.,  assigned." 

The  petition  alleges  that  the  publication  was  false,  and 
claims  special  damages  for  injuries  sustained  to  their  credit 
in  various  ways  and  with  difiereni,  ones  of  their  patrons  and 
customers. 

The  material  part  of  the  answer  of  defendant  is  as  fol- 
lows: "And  further  answering  said  amended  petition,  defend- 
ant says:  That  it  is  a  corporation  organized  for,  and  engaged 
in,  the  business  of  conducting  a  mercantile  agency,  and  has 
been  engaged  in  said  business  for  many  years,  and  is  now, 
and  was  on  November  22,  1889,  and  had  been  for  many 
years  prior  to  said  date,  employed  by  a  large  number  of 
merchants  and  manufacturers  throughout  the  United  States 
as  their  representative  and  agent  to  collect,  procure,  and  pre- 
serve for  them,  said  patrons  or  employers,  reports  and  in- 
formation as  to  the  estate,  property,  credit,  conduct,  character, 
and  trustworthiness  of  persons  and  corporations  engaged  in 
trade  or  commerce  in  the  United  States  and  elsewhere,  so 
that  defendant's  said  employers,  who  are  commonly  known 
as  subscribers  to  defendant's  agency,  may  have  the  knowl- 
edge and  information  necessary  to  enable  them  to  safely  and 
properly  conduct  business  with  strangers  or  distant  customers, 
and  it  is  expressly  agreed  between  defendant  and  its  said 
employers  that  all  information,  whether  written,  printed,  or 
verbal,  furnished  by  defendant,  its  agents,  or  servants,  shall 
be  held  in  strict  confidence,  and  used  *"  exclusively  for  the 
benefit  of  such  subscriber;  and  for  the  sole  purpose  of  giving 
its  said  employers  or  subscribers,  in  strict  confidence,  and 
for  their  exclusive  use  and  benefit,  as  aforesaid,  reports  and 
information  as  to  merchants  and  corporations  engaged  in  mer- 
cantile pursuits  in  various  parts  of  the  country,  defendant 
▲if.  bx.  Kjtp«  Vol,  XXXVIII.— 38 
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issues  from  time  to  time,  in  the  city  of  St.  Louis  and  else- 
where,  to  its  said  employers,  small  sheets  containing  such 
reports  and  information  concerning  mercliants  and  manufac* 
turers  in  various  portions  of  the  country,  as  defendant  be- 
lieves to  be  true  and  of  value  or  importance  to  its  aforesaid 
subscribers;  and  if  defendant  published  of  and  concerning 
plaintiffs  the  words  complained  of  in  plaintiflf's  petition, 
defendant  had  good  reason  to  believe,  and  did  believe  at  the 
time  of  alleged  publication,  that  the  same  was  true;  and 
defendant  further  says  that  at  the  time  of  alleged  publica- 
tion plaintiffs  were  unknown  to  the  agents  and  servants  of 
defendants,  and  tbat  said  'publication,  if  made,  was  made 
innocently,  without  malice,  in  the  usual  course  of  business, 
and  to  defendant's  said  subscribers  or  employers  only,  in 
etrict  confidence,  and  for  the  exclusive  use  of  said  subscribers, 
and  in  the  belief  that  plaintiffs  were  customers  of  defendant's 
subscribers,  or  of  some  of  them,  and  defendant  says  that 
said  subscribers,  or  some  of  them,  were  creditors  of  plaintiffs 
or  otherwise  directly  interested  in  the  estate,  property,  credit, 
conduct,  and  character  of  plaintiffs." 

The  proof  tends  to  show  that  plaintiffs  were  the  only  firm 
at  the  date  aforesaid  doing  business  in  Sugar  Loaf  under 
tlie  said  name  of  "Mitchell,  Smith  &.  Co."  That  at  the  time 
of  said  publication  they  were  doing  a  large  credit  business 
with  farmers,  and  were  dependent  upon  their  good  standing 
and  credit  among  merchants  at  St.  Louis  and  elsewhere  as 
a  means  of  conducting  and  carrying  on  their  said  business. 
That  at  *'*  the  time  of  said  publication,  owing  to  the  partial 
failure  of  the  cotton  crops  in  their  section  of  the  country, 
they  were  unable  to  collect,  in  full,  debts  due  to  them,  and 
were  dependent  upon  their  credit  and  standing  among  their 
creditors  as  a  means  of  successfully  prosecuting  their  said 
business.  They  were  somewhat  indebted  at  the  time  of  the 
publication  to  parties  in  the  city  of  St.  Louis,  but  their  assets 
were  ample  to  meet  and  pay  all  of  their  liabilities,  had  their 
credit  and  standing  among  their  said  creditors  been  unim- 
paired by  the  publication  aforesaid.  Up  to  the  time  of  said 
publication  the  creditors  of  the  respondents  were  restitig  sat- 
isfied, and  the  business  of  respondents  was  being  pursued  in 
a  safe  and  comparatively  prosperous  manner. 

The  proof  also  shows  that  the  publication  complained  of 
was  through  the  medium  of  what  is  known  as  BradstreeVs 
Sheety  a  daily  paper  published  by  defendant  in  the  city  of  St. 
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Louis,  and  circulated  among  the  merchants  of  said  city  and 
fiurrounding  states. 

It  is  also  shown,  that  the  defendant  was  notified,  in  a  day 
or  two  after  such  publication,  that  the  same  was  false,  but  it 
declined,  or  failed  in  the  subsequent  issue  of  its  said  sheet  to 
retract  or  apologize,  or  make  any  explanation  of  said  publi- 
cation. The  proof  shows  that  plaintiffs,  prior  to  said  publica- 
tion, had  good  credit  in  the  city  of  St.  Louis,  that  is  credit  to 
iin  extent  commensurate  with  all  their  necessities;  but  on  the 
coming  out  of  said  publication,  their  creditors  became  rest- 
less, some  of  them  placing  their  claims  in  the  hands  of  at- 
torneys, some  writing  urgent  letters,  and  one  stopping  goods 
in  transit,  while  others  in  St.  Louis  became  exceedingly  ap- 
prehensive, and  by  their  repeated  inquiries  at  the  oflBce  of 
Hill,  Fontaine  &  Co.,  plaintiffs'  principal  creditor,  compelled 
the  latter  to  ***  take  urgent  steps  upon  their  claim,  resulting 
in  plaintiffs'  sale  of  their  property  at  a  sacrifice,  the  suspen- 
cion  of  their  business,  and  injury  of  their  credit. 

At  the  close  of  plaintiffs'  evidence  defendant  asked  the  fol- 
lowing instructions:  "The  court  instructs  the  jury  that,  under 
the  pleadings  and  evidence,  plaintiffs  are  not  entitled  to  re- 
cover in  this  action,  and  you  will  therefore  find  for  defend- 
ant." The  court  refused  to  give  this  instruction,  to  which 
refusal  defendant  duly  excepted. 

At  the  close  of  the  whole  case  defendant  asked  the  follow- 
ing six  instructions,  to  wit: 

"  1.  The  court  instructs  the  jury,  that  there  is  no  evidence 
in  this  case  showing  that  defendant  published  of  plaintiffs  the 
words  couiplained  of  with  malice  in  fact,  that  is  through 
hatred,  ill-will,  or  a  desire  to  injure  plaintiffs  as  merchants 
or  individuals. 

"2.  The  court  instructs  the  jury,  that  defendant  had  the 
right  to  report  to  such  of  its  customers  as  were  creditors  of 
the  plaintiffs  any  information  touching  plaintiffs'  financial 
condition  which  it  received  in  the  usual  course  of  business 
and  believed  to  be  true,  and  that  defendant  is  not  liable  to 
plaintiffs  for  any  damage  that  may  have  been  caused  them 
through  such  report  so  made. 

"3.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  defendant,  on  or  about  November  23,  1889, 
published  of  plaintiffs  the  words  complained  of,  and  at  that 
time  plaintiffs  were  insolvent,  that  is,  could  not  pay  out  of 
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their  assets  their  debts  as  they  matured  in  the  ordinary  coursa 
of  business,  then  tliey  will  find  for  defendant. 

"4.  The  court  instructs  the  jury  that,  if  they  believe  from* 
the  evidence  that  the  damages  claimed  by  plaintiffs  were  not 
caused  by  reason  of  the  publication  *'*  by  defendant  of  the 
words  complained  of,  but  were  brought  about  by  the  circula- 
tion by  others  of  reports  injurious  to  the  financial  conditioa 
or  responsibility  of  plaintiffs,  or  because  plaintiffs  were  in- 
solvent, that  is,  unable  to  pay  out  of  their  assets  their  obliga- 
tions as  they  matured  in  the  usual  course  of  business,  they 
will  find  for  defendant. 

"  5.  The  court  instructs  the  jury  that  if  they  believe  from- 
the  evidence  that  plaintiffs,  by  compromising  their  debts,  oif 
some  of  them,  saved  more  money  than  they  lost  through  their 
suspension  of  business,  they  will  find  for  defendant. 

"6.  The  court  instructs  the  jury  that  although  they  may 
find  for  plaintiffs,  yet  if  they  believe  from  the  evidence  that 
plaintiffs,  by  compromising  their  debts,  or  some  of  them,  saved 
more  money  than  they  lost  through  their  suspension  of  busi- 
ness, then  they  will  find  for  plaintiffs  nominal  damages." 

All  of  which  instructions  the  court  refused  to  give,  to  which 
refusal  the  defendant  then  and  there  at  the  time  duly  ex- 
cejjted. 

The  court  then,  of  its  own  motion,  gave  the  following  in- 
struction: 

"The  court  instructs  the  jury  as  follows,  viz:  Under  the 
evidence  adduced  your  verdict  must  be  for  the  plaintiffs;  the 
only  questions  left  for  your  decision  therefore  are  those  relat- 
ing to  the  amount  of  damages  to  be  assessed. 

"Damages  are  three  kinds,  viz.,  nominal,  compensatory, 
and  punitive.  Nominal  damages  are  given  when  there  ha» 
been  no  material  injury  shown  by  the  evidence  to  have  re- 
sulted to  the  plaintiff  from  the  act  of  the  defendant  complained 
of  and  when  punitive  damages  are  not  to  be  awarded.  Com- 
pensatory damages  are  given  when  the  evidence  satisfies  the 
jury  that  the  plaintiffs  have  sustained  material  or  substantial 
injury,  *^*  and  that  that  injury  was  the  result  of  the  wrong- 
ful act  of  the  defendant  complained  of.  Compensatory  dam- 
ages should  be  a  sum  necessary  and  sufficient  to  compensate 
the  plaintiffs  for  such  injury. 

"  Punitive  damages  are  awarded  in  a  proper  case  in  addi- 
tion to  nominal  and  compensatory  damages,  for  the  purpose 
of  punishing  the  defendant  for  the  wrongful  act,  and  setting; 
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•an  example  before  the  community.  Punitive  damages  are 
never  allowed  unless  the  evidence  is  sufficient  to  satisfy  the 
jury  that  in  the  doing  of  the  wrongful  act  complained  of,  the 
defendant  was  actuated  by  feelings  of  ill-will  or  hatred  towards 
the  plaintiffs,  or  reckless  disregard  of  the  consequence  of  the 
act. 

"There  is  no  evidence  in  this  case  that  would  justify  you 
in  the  infliction  of  punitive  damages.  Your  inquiry,  there- 
fore, is  limited  to  the  question  as  to  whether  or  not  the  plain- 
tiffs sustained  material  or  substantial  injury,  and  if  that 
injury  was  caused  by  the  publication  in  question,  and  if  yea, 
then  how  much  money  will  be  necessary  and  sufficient  to 
■compensate  the  plaintiffs  for  that  injury,  and  that  should  be 
your  reward  or  damages. 

"  If  you  are  not  satisfied  from  the  evidence  that  the  plain- 
tiffs have  sustained  material  or  substantial  injury,  and  that 
that  injury  was  caused  by  the  publication  in  question,  then 
you  should  assess  nominal  damages  only." 

To  the  giving  of  said  instructions  the  defendant  then  and 
there  at  the  time  duly  excepted.  Under  the  instruction  of 
the  court  the  jury  found  a  verdict  for  plaintiffs  for  the  sum 
of  five  thousand  five  hundred  dollars,  from  which  verdict  and 
judgment  thereon  defendant  prosecutes  this  appeal. 

1.  Defendants'  first  contention  is,  that  the  publication  sheet 
was  privileged,  in  the  absence  of  motives,  as  to  subscribers 
who  were  creditors  of  plaintiffs,  and  that  the  court  erred  in 
allowing  the  proof  of  publication  to  such  '"^  subscribers.  If 
the  proof  showed  that  no  other  persons  than  the  creditors  of 
plaintiffs  had  received  the  publication  sheet  in  which  the 
libelous  matter  is  shown  to  have  been  published,  there  are 
authorities  which  hold  that  in  the  absence  of  malice  in  the 
publication,  owing  to  the  confidential  relations  existing  be- 
tween such  creditors  and  the  defendant,  the  publication  was 
privileged,  and  defendant  was  not  liable  in  damages  therefor, 
Although  the  same  was  false. 

In  the  case  of  Trussell  v.  Scarlett,  18  Fed.  Rep.  214,  it  wai 
held  that  "  when  a  mercantile  agency  makes  a  communica- 
tion to  one  of  its  subscribers  who  has  an  interest  in  knowing 
it,  concerning  the  financial  condition  of  another  person,  and 
■when  such  communication  is  made  in  good  faith,  and  under 
circumstances  of  reasonable  caution  as  to  its  being  confiden- 
tial, it  is  a  protected,  privileged  communication,  and  an 
action  for  libel  cannot  be  founded  upon  it,  even  though  the 
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information  given  thereby  was  not  true  in  fact,  and  though 
the  words  themselves  are  libelous":  See,  also,  Locke  y,  Brad- 
gtreet  Co.,  22  Fed.  Rep.  771. 

But  the  answer  in  the  case  at  bar  admits,  and  the  proof 
shows,  that  the  publication  sheet  under  consideration  was  not 
only  sent  to  the  creditors  of  plaintiflF,  but  was  sent  to  all  of  the 
subscribers  of  defendant,  regardless  of  their  location  or  in- 
terest in  the  financial  standing  of  plaintiffs.  While  it  may 
be  conceded  that  the  business  of  defendant  is  a  laudable  one, 
and,  in  so  far  it  concerns  the  tradesmen,  bankers,  and  manu- 
facturers, and  business  of  the  country,  almost  indispensable, 
it  cannot  be  that  a  company  for  hire,  a  moneyed  consideration 
paid  to  them,  can  make  a  false  statement  or  publication  as  to 
the  financial  standing  of  any  person  or  persons  or  business  firm, 
send  it  all  over  the  country,  to  persons  who  are  not  the  credit- 
ors of  any  such  person  or  firm,  as  well  as  to  those  who  are, 
and  ruin  them  in  their  credit  and  ***  business,  and  then 
claim  immunity  from  liability  therefor  upon  the  ground  that 
such  publication  was  privileged.  We  are  not  inclined  to  give 
our  sanction  to  a  doctrine  which  seems  to  us  to  be  so  harsh, 
and  so  unjust,  and  in  this  position  we  are  sustained  by  court* 
of  high  authority. 

In  the  case  of  Pollashy  v.  Minchener,  81  Mich.  280,  21  Am. 
St.  Rep.  516,  which  was  a  suit  against  the  agent  of  a  com- 
mercial agency  for  libel,  the  supreme  court  of  Michigan  says: 
"The  notification  sheet  containing  the  false  statement  respect- 
ing the  acts  of  Pollasky  Brothers  was  not  alone  sent  to  those 
wlio  were  dealing  with  them  and  extending  them  credit,  but 
to  between  six  and  seven  hundred  subscribers  in  Michigan, 
and  others  residing  out  of  the  state,  from  some  of  whom  they 
might  wisli  to  purchase  goods  upon  credit,  and  this  without 
any  request  being  made  to  be  informed  of  the  standing  or 
credit  of  the  PoUasky  Brothers,  and  others  of  whom,  and  by 
far  the  greater  number,  were  engaged  in  different  lines  of 
business,  and  who  were  in  no  manner  interested  in  knowing 
their  standing,  or  financial  ability  or  business  integrity.  To 
all  such  the  communication  was  not  privileged.  It  cannot  be 
said  that  a  blacksmith,  a  sawmiller  and  a  lumber  dealer,  & 
furniture  manufacturer,  a  dealer  in  hardware,  a  chemist, 
mineral  water  bottlers,  butchers,  book  agents,  physicians  or 
druggists,  or  other  business  men  mentioned  in  the  notification 
sheets,  who  are  not  engaged  in  wholesale  or  retail  dealing  in 
dry  goods,  clothing,  or  boots  or  shoes,  are  at  all  interested 
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in  the  business  standing  of  a  dealer  in  dry  goods,  clothing, 
and  boots  and  shoes.  No  court  has  gone  so  far  as  to  hold 
all  communications  made  by  a  mercantile  agency  to  their 
subscribers,  if  made  in  good  faith,  but  made  generally  with- 
out request,  or  to  those  inquiring  concerning  or  interested 
in  knowing  the  condition  and  financial  standing  *'*  of  a 
person,  are  privileged.  On  the  contrary,  courts  have  uni- 
formly held  that  privilege  does  not  extend  to  false  publica- 
tions made  to  patrons  who  have  no  such  interest  in  the  subject 
matter:  Goldstein  v.  Foss,  -2  Car.  &  P.  252;  Commonwealth  v. 
Stacey,  8  Phila.  617;  Taylor  v.  Church,  8  N.  Y.  452;  Ormsby 
V.  Douglass,  37  N.  Y.  477;  Sunderlin  v.  Bradstreet,  46  N.  Y. 
188;  7  Am.  Rep.  322;  King  v.  Patterson,  49  N.  J.  L.  417;  60 
Am.  Rep.  622;  Bradstreet  Co.  v.  Gill,  72  Tex.  115;  13  Am. 
St.  Rep.  768;  Johnson  v.  Bradstreet  Co.,  77  Ga.  172;  4  Am. 
St.  Rep.  77;  Erher  v.  Dun,  12  Fed.  Rep.  526." 

"The  law  guards  most  carefully  the  credit  of  all  merchants 
and  traders.  Any  imputation  on  their  solvency,  any  sugges- 
tion that  they  are  in  any  pecuniary  difficulties,  is,  therefore, 
actionable  without  proof  of  special  damages  ....  of  mer- 
chants, tradesmen,  and  others  in  occupations  where  credit  is 
essential  to  the  successful  prosecution,  any  language  is  ac- 
tionable without  proof  of  special  damages,  which  imputes  a 
want  of  credit  or  responsibility  or  insolvency":  Newell  on 
Defamation,  Slander,  and  Libel,  sees.  34  and  35,  pages  192 
and  193. 

In  the  case  in  hand,  the  defendant  was  not  even  applied  to 
by  any  of  its  patrons  for  information  in  regard  to  the  finan- 
cial standing  of  the  plaintiffs,  and  the  publication  of  the 
statement  that  plaintiffs  had  assigned  was  merely  voluntary 
on  their  part,  false  in  fact,  and  compelled  them  to  retire  from 
business.  When  asked  to  retract  the  statement  they  declined 
to  do  so.  Under  such  circumstances  the  statement  was  in  no 
wise  privileged.  The  information  acquired  by  defendant  wa« 
its  own,  and  was  communicated  to  others  or  made  public  in 
such  form  and  upon  such  terms  as  it  dictated. 

Neither  the  welfare  or  convenience  of  society  will  be  pro- 
moted by  a  publication  of  matters,  false  in  fact,  **®  inju- 
riously affecting  the  standing  and  credit  of  merchants  and 
tradesmen  broadcast  through  the  land,  within  the  protection 
of  privileged  communications.  While  the  defendant's  busi- 
ness is  lawful,  yet  in  its  conduct  and  management  it  must  be 
subjected  to  the  ordinary  rules  of  law,  and  its  proprietors  and 
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managers  held  to  the  liability  which  the  law  attaches  to  the 
like  liability  of  others. 

2.  The  next  contention  of  defendant  is  that  the  publication 
was  true  that  plaintiffs  were  in  fact  insolvent  at  the  time 
thereof,  and  that  the  court  for  that  reason  should  have  given 
the  instruction  in  the  nature  of  a  demurrer  to  the  evidence. 
A  firm  is  understood  to  be  insolvent  when  unable  to  pay  their 
debts  as  they  fall  due  in  the  usual  course  of  trade  or  business: 
Bouvier's  Dictionary,  Insolvency,  809.  It  "implies  as  well 
tlie  present  ability  of  the  debtor  to  pay  out  of  his  estate  all 
Ills  debts,  as  also  such  attitude  of  his  property  as  that  it  may 
be  reached  and  subjected  by  process  of  law,  without  his  con- 
sent, to  the  payment  of  such  debts":  Eddy  v.  Baldwin,  32 
Mo.  369;  Thompson  v.  Thompson,  4  Cush.  127;  Walton  y.  First 
Nat.  Bank,  13  Col.  265;  16  Am.  St.  Rep.  200. 

We  do  not  think  that  this  contention  is  borne  out  by  the 
evidence,  as  according  to  the  statement  of  Mitchell,  one  of  the 
plaintiffs,  who  testified  in  the  case,  and  who  knew  all  about 
the  business  of  the  firm  and  its  assets,  it  had  ample  available 
means  with  which  to  have  liquidated  its  indebtedness. 

3.  It  is  next  contended  that  the  publication  was  not  libel- 
ous per  se,  and  that  therefore  it  was  necessary  for  plaintiffs  to 
allege  in  their  petition  and  also  prove  special  damages,  before 
being  entitled  to  recover.  The  authorities  cited  by  defendant 
do  not  sustain  this  contention.  If  the  libel  complained  of  is 
not  actionable  *^*  per  se,  then  defendant's  position  is  correct, 
otherwise  not. 

In  the  case  of  Weiss  v.  Whittemore,  28  Mich.  366,  the  su- 
preme court  of  that  state  say:  "The  definition  of  a  libel,  as 
given  by  Mr.  Townshend  upon  a  review  of  the  authorities  is, 
tliat  it  is  a  wrong  done  by  writing  or  efiigy;  and  if  false  and 
malicious,  certainly,  and  for  the  purpose  of  injuring  another 
in  reputation,  trade,  employment,  or  property,  every  publica- 
tion of  language  concerning  a  man  or  his  affairs,  which  as  a 
necessary  or  natural  and  proximate  consequence  occasions 
pecuniary  loss  to  another,  is  prima  facie  a  libel,  if  the  publi- 
cation be  by  writing." 

A  definition  of  libel,  as  quoted  and  approved  by  this  court 
in  Nelson  v.  Musgrave,  10  Mo.  648,  is:  "  A  malicious  publica- 
tion, expressd  either  in  printing  or  writing,  or  by  signs  or 
j)ictures,  tending  either  to  blacken  the  memory  of  the  dead, 
or  the  reputation  of  one  who  is  alive,  and  expose  him  to  pub- 
lic hatred,  contempt, or  ridicule."  This  definition  has  been  cited 
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^ith  approval  in  Price  v.  Whitely,  50  Mo.  439;  and  Legg  y. 
Dunleavyt  80  Mo.  563;  50  Am.  Rep.  512.  "Any  printed  publi- 
cation that  tends  to  bring  a  man  into  disrepute,  ridicule,  or 
■contempt,  is  a  libel  in  a  legal  sense." 

In  the  case  of  Hermann  v.  Bradstreet  Co.,  19  Mo.  App.  227, 
it  was  held  that  the  following  words:  "  Joseph  Hermann, 
•brickmaker,  is  in  the  hands  of  the  sheriff,"  which  were  pub- 
lished of  and  concerning  Hermann,  wlio  was  engaged  in  the 
business  of  brickmaking,  were  libelous  and  actionable  per  ««. 
Words  written  or  spoken  of  one's  trade  are  actionable  when 
•they  might  not  be  so  if  spoken  of  the  individual  simply: 
Townshend  on  Slander  and  Libel,  sees.  132-179. 

Every  willful  and  unauthorized  publication,  written  or 
printed,  which  imputes  to  a  merchant  or  ***  other  business 
man  conduct  which  is  injurious  to  his  character  and  standing 
as  a  merchant  or  business. man,  is  a  libel,  and  implies  malice: 
Locke  V.  Bradstreet  Co.,  22  Fed.  Rep.  771. 

So  it  was  held  in  the  case  of  Newell  v.  How,  31  Minn.  235, 
that  in  those  trades  or  professions  in  which,  ordinarily,  credit 
is  essential  to  their  successful  prosecution,  as,  for  example, 
that  of  merchant,  language  is  actionable  perse  which  imputes 
to  one  in  such  trade  or  profession  a  want  of  credit  or  respon- 
sibility, or  insolvency,  past,  present,  or  future.  Such  lan- 
guage necessarily,  or  naturally  and  presumptively,  causes 
pecuniary  loss  to  the  person  of  whom  it  is  published:  See, 
also,  McGinnis  v.  Knapp,  109  Mo.  137. 

These  authorities  abundantly  show  that  the  publication 
here  complained  pf,  to  wit:  "  Mitchell  and  Company  as- 
eigned,"  was  actionable  per  se,  and  that  from  the  publication, 
the  same  being  false,  malice  is  implied;  and  that  the  court 
■did  not  commit  error  in  instructing  the  jury  to  find  for  plain- 
tiflTs. 

4.  It  is  also  contended  that  the  damages  assessed  by  the 
jury  are  excessive,  so  much  so  that  the  jury  must  have  been 
governed  by  passion  or  prejudice  in  arriving  at  their  verdict. 
There  does  not  seem  to  be  any  thing  in  the  case  to  justify  this 
position,  when  all  the  facts  connected  with  the  publication 
and  the  result  thereof  are  taken  into  consideration.  The 
plaintiffs  seem  to  have  been  doing  a  large  and  lucrative  busi- 
ness, principally  upon  credit,  and  the  act  of  defendant  com- 
pelled them  to  retire  therefrom,  and  in  fact  almost  entirely 
destroyed  their  credit.     The  verdict,  in  our  opinion,  was  not 


602  Mitchell  v.  Bradstbeet  Company.     [Missouri, 

more  tlian  they  were  entitled  to  recover  under  the  evidence 
and  instruction  of  the  court. 

5.  The  final  contention  on  the  part  of  defendant  is,  that 
tinder  article  2,  section  14,  constitution  of  Missouri,  ***  which 
provides:  "  That  no  law  shall  be  passed  impairing  the  free- 
dom of  speech;  that  every  person  shall  be  free  to  say,  write, 
or  publish  whatever  he  will  on  any  subject,  being  responsible 
for  all  abuse  of  that  liberty;  and  that  in  all  suits  and  prose- 
cutions for  libel  the  truth  thereof  may  be  given  in  evidence^ 
and  the  jury,  under  the  direction  of  the  court,  shall  determine 
the  law  and  the  fact";  that  it  was  the  duty  of  the  court  tO' 
have  instructed  the  jury  that  they  were  the  judges  of  the  law 
as  well  as  of  the  fact,  and  that  because  of  the  failure  to  do  so, 
that  the  instruction  given  in  the  case  was  erroneous.  No  in- 
struction of  this  character,  or  presenting  this  phase  of  the  case 
to  the  jury,  was  asked  by  defendant. 

Section  2188,  Revised  Statutes,  1889,  provides  that  when 
the  evidence  is  concluded,  and  before  the  case  is  argued  or 
submitted  to  the  jury,  or  to  the  court  sitting  as  a  jury,  either 
party  may  move  the  court  to  give  instructions  on  any  point  of 
law  arising  in  the  cause,  which  shall  be  given  or  refused.  And 
that  the  court  may  of  its  own  motion  give  like  instructions, 
etc.  Defendant  cannot  now  be  heard  to  complain  of  the  re- 
fusal of  the  court  to  give  an  instruction  which  was  not  asked. 
It  is  not  made  the  duty  of  the  trial  court  by  statute  in  civil, 
as  it  is  in  criminal,  cases  to  instruct  the  jury  whether  it  is 
asked  to  do  so  or  not.  Besides,  no  such  question  is  made  in 
the  motion  for  new  trial. 

Being  unable  to  discover  any  prejudicial  error  in  the  trial  of 
the  cause,  either  in  the  admission  or  exclusion  of  evidence,  or 
the  refusing  or  giving  instructions,  and  the  judgment  being 
for  the  right  party  it  is  affirmed.     All  concur. 

*■**   ON   MOTION    FOR    REHEARING. 

Burgess,  J.  It  is  urged  by  defendant  in  its  motion  for  re- 
hearing that  several  questions  of  importance,  and  upon  which 
the  result  of  the  case  depends  in  this  court,  were  overlooked* 

The  first  is  that  this  court  did  not  pass  upon  the  action  of 
the  trial  court  in  overruling  the  objections  of  defendant  to  the 
testimony  of  Messrs.  Martin,  Wear  and  Hill,  witnesses  for 
plaintiffs,  who  were  subscribers  of  defendant,  and  creditors 
of  plaintiffs  for  the  reason  that  the  sheet  as  to  them  was 
privileged.    Defendant  admits  that  the  publication  was  made 


May,  1893.]     Mitchell  v.  Bradstreet  Company.  603 

in  the  usual  course  of  business,  but  to  its  subscribers  and  em- 
ployers only.  The  testimony  of  these  witnesses  was  admissible 
for  the  purpose  of  showing  the  publication  of  the  sheet,  as 
their  statements  with  reference  thereto  were  simply  affirma- 
tive of  the  allegations  in  the  answer.  Their  statements  ia 
regard  to  other  matters  privileged  were  not  of  sufficient  im- 
portance to  justify  a  reversal  on  that  ground.  Nor  would  the 
action  of  the  court  in  allowing  proof  of  the  stoppage  of  goods 
by  a  merchant  not  shown  to  have  been  a  subscriber  of  defend- 
ant, nor  to  have  seen  its  sheets,  justify  a  reversal  of  the  case 
for  that  reason. 

This  court  is  expressly  prohibited  by  section  "2303,  Revised 
Statutes,  1889,  from  reversing  the  judgment  of  a  trial  courts 
unless  it  should  believe  that  error  was  committed  by  such 
court  against  the  appellant  or  plaintiff  in  error,  and  materially 
affecting  the  merits  of  the  action.  There  was  no  such  error 
in  the  court's  ruling  on  the  admission  of  the  evidence  in  ref- 
erence to  this  matter. 

Defendant's  next  contention  is  that  we  failed  to  decide 
whether  evidence  of  loss  of  custom  in  1890  was  inadmissible 
as  showing  either  general  or  special  damages  ***  inadmis- 
sible as  general  damages,  as  defendant  claims,  because  toa 
remote  and  not  the  necessary  consequence  of  publication 
complained  of  and  inadmissible  as  special  damages,  because 
it  did  not  accrue  before  the  commencement  of  the  action,  be- 
cause not  pleaded,  and  because  not  the  natural  and  proximate 
consequence  of  the  words  published. 

As  to  the  remoteness  of  the  damage,  this  precise  question 
was  passed  upon  by  the  court  of  appeals  of  New  York  on  a 
trial  of  an  action  for  libel,  where  the  alleged  libelous  publi- 
cation contained  charges  injurious  to  plaintiff's  character 
and  to  his  business,  and  the  complaint  averred  that  by  reason 
of  the  libel  plaintiff  had  been  greatly  injured  in  his  business 
by  the  loss  of  goodwill  and  patronage.  Plaintiff  was  per- 
mitted to  testify  as  a  witness,  that  immediately  after  the  pub- 
lication his  business  fell  off,  and  to  state  the  amount  of  big 
daily  sales  up  to,  and  immediately  after,  such  publication,  and 
it  was  held  not  to  be  error:  Bergman  v.  Jones,  94  N.  Y.  51. 

So  when  words  actionable  per  se  are  spoken  of  an  innkeeper 
in  the  way  of  his  trade,  evidence  may  be  given  of  a  general 
loss  of  custom  and  decline  in  his  business:  Evans  v.  Harries^ 
1  Hurl.  &  N.  251. 

It  was  also  held  in  the  case  of  Ashley  v.  Harrison,  1  Esp. 


604  Mitchell  v.  Bbadstbeet  Company.    [Missouri, 

4S,  that  to  prove  the  loss  of  profits  sustained  by  plaintiff,  from 
the  absence  of  a  lady  who  was  engaged  to  sing  at  a  musical 
entertainment,  a  witness  who  was  the  boxkeeper  was  called, 
and  he  was  asked  if,  in  consequence  of  her  declination  to  sing, 
fieveral  persons  had  not  given  up  their  boxes?  The  question 
was  objected  to,  and  it  was  ruled  that  the  witness  might  be 
asked  generally,  "  whether  the  receipts  of  the  house  had  not 
diminished  from  the  time  she  declined  to  sing,"  it  being 
stated  in  the  declaration  that  in  consequence  of  the  libel  and 
tlie  lady's  refusal  to  sing,  the  plaintiff  has  **•  lost  the  profits 
of  several  performances.  And  so  it  was  held  in  the  case  of 
Broad  v.  Duester,  8  Biss.  265,  that  when  a  publication  is  li- 
belous per  86,  special  damage  to  the  business  may  be  shown, 
tliough  the  words  were  not  published  concerning  that  business; 
and  it  is  not  necessary  to  allege  the  names  of  the  customers 
who  had  ceased  to  do  business  with  the  plaintiflf  in  conse- 
quence of  the  publication. 

So  it  was  held  in  the  case  of  Weiss  v.  Whittemore,  28  Mich. 
S66,  that  the  general  allegation  of  the  loss  of  trade  is  sufli- 
oient  in  ordinary  cases  of  libel  without  setting  out  the  names 
of  the  customers  driven  away  or  lost;  and  it  may  be  supported 
by  evidence  of  such  general  loss. 

In  the  case  of  Evans  v.  Harries,  1  Hurl.  &  N.  251,  in  an 
action  of  slander,  it  was  held  that  words  spoken  of  the 
plaintiff  in  his  business  with  a  general  allegation  of  loss  of 
business,  it  is  competent  for  the  plaintiff  to  prove,  and  the 
jury  to  assess  damages  for,  a  general  loss  or  decrease  of  trade, 
although  the  declaration  alleges  the  loss  of  particular  cus- 
tomers as  special  damages,  which  is  not  proved. 

So  in  the  case  of  Harrison  v.  Pearse,  1  Fost.  &  F.  567,  it  is 
held  that  the  jury  might  give  the  plaintiff  in  the  case  such 
damages  as  they  thought  had  arisen  from  the  decline  of  cir- 
culation, and  subsequent  to  the  action,  and  this  as  general 
damages.  The  general  allegation  in  the  petition  in  the  case 
in  hand  is, that  the  "publication  is  a  libel  on  plaintiff's  good 
jiame  and  credit,  and  that  by  reason  thereof  they  were  forced 
to  suspend  their  business  to  their  damage  in  the  sum  of  fifteen 
tliousand  dollars."  The  damages  claimed  and  the  proof  to 
show  loss  of  trade,  was  such  damages  as  flowed  directly  from, 
and  the  necessary  result  of,  the  publication,  and  such  proof 
was  permissible  as  general  damages  under  the  allegations  in 
the  petition:  2  Greenleaf  on  Evidence,  15th  ed.,  sec.  420. 

**''  The  mere  fact  that  the  trial  court  permitted  the  plain- 
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tiff  over  defendant's  objections  to  introduce  proof  of  their 
failure  to  collect  accounts  other  than  those  set  forth  in  the 
petition,  on  account  of  which  special  damages  are  claimed, 
would  not  justify  this  court  in  reversing  the  case,  as  no  sub- 
stantial injury  could  have  possibly  resulted  to  the  defendant 
therefrom.  Special  damages,  when  claimed  in  an  action  for 
libel,  must  be  alleged  and  proved  as  in  any  other  case  where 
such  damages  are  claimed. 

Another  reason  insisted  upon  why  a  rehearing  should  be 
granted  is  because  the  decision  of  the  court  as  to  the  instruc- 
tion given  by  the  trial  court  is  in  conflict  with  the  decisions 
of  this  court  in  the  cases  of  Sullivan  v.  Hannibal  etc.  R.  R. 
Co.,  88  Mo.  169;  Iron  Mountain  Bank  v.  Murdoch,  62  Mo. 
70;  Whalen  v.  St.  Louis  etc.  Ry.  Co.,  60  Mo.  323;  Karle  v. 
Kansas  City  etc.  R.  R.  Co.,  55  Mo.  476;  and  McKeon  v.  Citi- 
tens*  Ry.  Co.,  43  Mo.  405.  The  rule  laid  down  in  those  cases 
is,  that  the  instructions  taken  as  a  whole  should  present  the 
entire  case,  and  that  an  instruction  is  erroneous  which  singles 
out  certain  facts  and  directs  a  verdict,  if  they  are  found,  re- 
gardless of  other  facts  at  issue. 

The  publication  being  libelous  perse  as  to  all  other  persons 
than  creditors  of  plaintiffs,  and  its  publication  being  admitted 
by  defendant  in  its  answer,  and  the  proof  showing  that  the 
sheet  was  sent  to  others  than  creditors,  the  court  could  not 
have  done  otherwise  than  to  have  instructed  the  jury,  as  it 
did,  that  they  were  bound  to  find  for  plaintiffs,  the  only 
question  for  their  consideration  being  the  amount  of  damages 
that  plaintiffs  were  entitled  to  recover  under  the  evidence 
and  instruction.  The  instruction  is  not  obnoxious  to  the 
objection  urged  against  it.  On  the  contrary,  it  presented  the 
case  fairly  to  the  jury. 

The  motion  is  overruled. 

All  concur.  

LiBKi.  BY  Mercanttlb  Agbnot. — False  publications  respecting  the  char- 
acter and  financial  standing  of  a  business  man,  furnished  by  a  mercan- 
tile agency  to  its  subscribers  generally,  without  request,  are  libelous,  and 
not  privileged,  though  made  in  good  faith:  PoUasky  v.  MincJiener,  81  Mich. 
2S0;  21  Am.  St.  Rep.  516,  and  note;  Johnson  v.  Bradstreet  Co.,  77  Ga.  172; 
4  Am.  St.  Rep.  77,  and  note;  Bradstreet  Co.  v.  GUI,  72  Tex.  115;  13  Am. 
St.  Rep.  768,  and  note;  note  to  Aluctze  v.  Tuteur,  20  Am.  St.  Rep.  122,  and 
the  extended  note  to  McAllister  v.  Detroit  Free  Press  Co.,  16  Am.  St.  Rep. 
348.  See,  also,  Woodrtiffv.  Bradstreet  Co.,  IIG  N.  Y.  217,  and  Hessel  r. 
Bradstreet  Co.,  141  Pa.  St.  501. 
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Libel— Chargino  Tnsolvenct. — Written  or  printed  words  which  impeach 
the  credit  of  any  merchant  or  trader  by  imputing  to  him  insolvency,  or  even 
embarrassment,  are  libelous:  Hayet  v.  Fresa  Co.,  127  Fa.  St.  642;  14  Am. 
St.  Rep.  874,  and  note.  Words,  spoken  or  written,  injurious  to  a  person  in 
his  business  are  actionable  per  se:  Oliver  v.  Perkins,  92  Mich.  304;  Henkd 
▼.  Sdiaub,  94  Mich.  542;  note  to  IlirshfieLd  v.  Fwt  Wwth  Nat.  Bank,  29  Am. 
St.  Rep.  668. 

Libel — Malice,  When  Implied. — Any  publication  injurious  to  th« 
character  of  another,  and  not  shown  to  be  true,  or  to  have  been  justifiably 
made,  is  actionable,  malice  being  inferred  in  such  a  case:  Collin*  v.  Dispatch 
Pub.  Co.,  152  Pa.  St.  187;  34  Am.  St.  Rep.  636,  and  note;  Braddreet  Co.  v. 
Gill,  72  Tex.  1J5;  13  Am.  St.  Rep.  768;  UoU  v.  ParsoM,  23  Tex.  9;  76  Am. 
Dec.  49,  and  note;  King  v.  Root,  4  Wend.  113;  21  Am.  Dec.  102,  and  note. 

Libel. — Special  Damages  Most  Bb  Alleged  and  Proved,  where  the 
words  charged  are  not  actionable  per  se:  Hiralifield  v.  Fwt  Worth  Nat.  Bank, 
83  Tex.  452;  29  Am.  St.  Rep.  660,  and  note;  Woodruff  v.  Bradatreet  Co., 
J16N.  Y.  217. 

Libel. — Damages  Generally:  See  the  extended  notes  to  McAlliater  r» 
Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  339,  and  Terwilliger  v.  Wands,  72 
Am.  Dec.  426.  The  liability  for  libel  is  the  usual  liability  in  tort  for  the 
natural  consequences  of  a  manifestly  injurious  act:  Burt  v.  Advertiser  New*' 
paper  Co.,  154  Mass.  238. 

Appeau — Failure  to  Instruct  the  Jury  on  a  Particui-ar  Point  Is 
Not  Error,  when  no  iustruction  upon  that  point  has  been  requested:  Schus- 
ier  V.  Bauman  Jewelry  Co.,  79  Tex.  179;  23  Am.  St.  Rep.  327. 


Cravens  ti  Rossitbe. 

fll6  MissouBi,  338.J 

Deeds — Delivery — Judgment — Priority.— A  judgment  rendered  anbse* 
quently  to  the  execution  of  a  deed  by  the  judgment  debtor,  but  before 
its  delivery,  has  a  priority  over  such  deed. 

Deeds — Delivery — Acceptance. — The  payment  of  a  debt  by  the  execntion 
and  delivery  of  a  deed  reqiiires  the  assent  of  the  grantee,  and  until  such 
assent  is  given  no  title  is  transferred. 

Deeds— Delivery  of  a  deed  to  a  recorder  for  registry  is  not  a  delivery  to 
the  grantee. 

Deeds  —  Registky  as  Delivery  —  Ratification — Intervening  Lien. — 
Registry  of  a  deed  by  the  grantor,  without  the  grantee's  knowledge  or 
consent,  does  not  of  itself  constitute  a  delivery.  The  subsequent  ratifi- 
cation and  acceptance  of  the  deed  by  the  grantee  do  not  relate  back 
80  as  to  cut  out  an  intervening  judgment  lien. 

J.  R.  Vaughan,  for  the  appellant. 

Goode  and  Cravens,  for  the  respondents. 

'**  Black,  P.  J.  This  was  ejectment  for  a  lot  in  the  city 
of  Springfield.  E.  T.  Robberson  conveyed  the  property  to 
Lemuel  Rossiter  by  a  deed  dated  the  21st  of  April,  1887.    The 
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plaintiffs  put  in  evidence  a  sheriff's  deed  to  them  dated  the 
10th  of  June,  1889,  based  upon  a  judgment  rendered  by  the 
circuit  court  against  Lemuel  Rossiter  on  the  19th  of  Decem- 
ber, 1888.  The  title  of  the  defendant  is  a  deed  to  him  from 
Lemuel  Rossiter  dated  the  13th  and  recorded  the  15th  of 
December,  1888.  Though  the  deed  from  Lemuel  to  William 
Rossiter  bears  date  and  was  recorded  a  few  days  prior  to  the 
•date  of  the  judgment,  still  the  claim  of  the  plaintiff  is  that 
the  deed  to  William  was  not  delivered  until  after  the  date  of 
the  judgment,  and  for  this  reason  the  judgment  has  the 
priority. 

At  the  date  of  the  deed  Lemuel  Rossiter  resided  in  Clay 
county.  On  the  15th  of  December,  1888,  he  handed  it  to  the 
recorder  of  Greene  county,  and  requested  the  latter  to  record 
it  at  once.  The  recorder  filed  and  recorded  the  deed,  and, 
pursuant  to  directions,  sent  it  to  Lemuel  Rossiter  by  mail  on 
the  eighteenth  of  that  month.  Lemuel  received  it  at  his  home 
on  the  nineteenth,  and  on  the  same  day  forwarded  it  by  mail 
to  his  brother  William,  the  defendant,  who  resided  at  La 
Crosse,  Wisconsin.  Willian"i  says  he  was  away  from  home 
at  that  time  and  did  not  get  the  deed  until  his  return,  shortly 
before  Christmas.  The  recorder  did  not  know  the  defendant, 
and  there  is  no  pretense  that  he  was  the  agent  of  the  defend- 
ant for  any  purpose  wliatever. 

It  appears  Lemuel  Rossiter  owed  his  brother  two  thousand 
dollars  borrowed  in  October,  1887,  for  which  he  gave  his  note, 
due  in  one  year.  He  and  the  defendant  both  testified  that 
the  deed  was  made  and  accepted  in  payment  of  '*'  this  debt, 
tliough  it  seems  William  retained  the  note.  The  proof  shows 
beyond  all  doubt  that  the  deed  was  executed,  recorded,  and 
forwarded  to  William  without  his  knowledge.  There  had 
been  no  previous  communication  or  correspondence  between 
the  brothers  on  the  subject.     Such  are  the  undisputed  facts. 

The  delivery  of  a  deed  is  the  final  act,  without  which  it 
cannot  take  effect  as  a  transfer  of  the  title.  The  delivery 
may  be  to  the  grantee  himself  or  to  a  third  person  for  him. 
"The  delivery  ma}'  be  complete  without  the  presence  of  the 
other  party,  or  any  knowledge  of  the  fact  by  him  at  the  time, 
if  it  be  made  to  his  previously  constituted  agent,  or,  if  being 
made  to  a  stranger  the  transaction  is  subsequently  ratified": 
2  Greenleat's  Evidence,  sec.  297.  There  are  many  cases  where 
&n  acceptance  of  the  deed  will  be  presumed,  as  where  the 
deed  is  manifestly  for  the  benefit  of  the  grantor,  as  has  been 
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held  in  a  number  of  cases  in  this  court,  but  the  principle  can- 
have  no  application  here  for  several  reasons.  In  the  first 
place  the  question  of  delivery  here  does  not  stand  on  a  pre- 
sumption arising  from  the  fact  that  the  deed  was  recorded. 
The  question  is  to  be  determined  from  all  the  facts  disclosed 
by  the  evidence.  In  We  next  place  the  evidence  shows  that 
the  deed  was  made  in  satisfaction  of  the  two  thousand  dollars 
debt.  Unless  made  upon  a  valuable  consideration  it  was- 
fraudulent  and  void  as  to  the  creditors  of  the  grantor.  The 
payment  of  that  debt  by  the  execution  and  delivery  of  the 
deed  required  the  assent  of  the  grantee.  It  was  for  him  ta 
say  whether  he  would  accept  the  deed  on  such  terms,  and 
until  he  in  some  way  gave  his  assent  the  deed  could  not  and 
did  not  take  effect  as  a  transfer  of  title.  Until  then  there 
was  no  delivery.  Indeed,  the  delivery  of  a  deed  is  the  con- 
current act  of  two  parties. 

844  "pjjg  delivery  of  the  deed  to  the  recorder  for  the  purpose 
of  having  it  recorded  did  not  amount  to  a  delivery  to  the  de- 
fendant, for  the  recorder  was  not  the  agent  of  defendant,  and 
hence  had  no  authority  to  accept  it.  Besides  this,  he  did  not 
undertake  to  accept  it  for  or  in  behalf  of  the  defendant.  He 
received  it,  recorded  it,  and  transmitted  it  to  the  grantor. 
The  grantor  did  not  part  with  his  dominion  over  the  deed 
until  after  it  had  been  recorded.  It  was  said  in  Pearce  v. 
Dansforthy  13  Mo.  860,  that  "the  delivery  of  a  deed  by  the 
grantor,  for  the  purpose  of  having  it  recorded,  may,  under 
proper  concurring  circumstances,  be  regarded  as  a  delivery 
to  the  grantee."  And  it  was  again  said  in  Burke  v.  Adams, 
80  Mo.  504,  60  Am.  Rep.  510,  that  "  where  the  deed  is  duly 
executed,  acknowledged,  and  put  to  record  by  the  grantor  it 
is  persuasive  evidence  as  against  him,  especially  where  the 
purchase  money  is  receipted  for,  that  he  intended  thereby  to 
pass  the  title;  and  the  act  would  constitute  delivery  so  as  to 
throw  the  burden  on  the  grantor  and  his  privies  to  show  by 
clear  countervailing  evidence  that  it  was  not  a  delivery.'* 
These  cases  do  not  hold  that  delivery  of  a  deed  to  the  recorder 
constitutes  a  delivery  to  the  grantee.  They  hold,  and  only 
hold,  that  it  is  some  evidence  of  a  delivery.  Recording  a 
deed  by  the  grantor,  without  the  grantee's  knowledge  or 
assent,  does  not  of  itself  operate  as  a  delivery  of  the  deed:  1 
Devlin  on  Deeds,  sec.  290,  and  cases  cited.  There  was,  there- 
forei  no  delivery  of  this  deed  until  the  defendant  received 
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notice  of  its  existence,  and  that  was  long  after  the  date  of  the 
judgment. 

It  is  true  that  the  defendant  ratified  all  that  had  been  done 
by  his  brother  by  accepting  the  deed,  and  between  the  parties 
to  the  deed  it  would  take  effect  as  of  its  date,  but  the  subse- 
quent acceptance  cannot  relate  ''*'  back  so  as  to  cut  out  the 
intervening  judgment  lien:  Farmelee  v.  SimpsoUj  5  Wall.  81. 

The  case  last  cited  is  in  many  respects  like  the  one  in  hand. 
In  that  case  Parmelee  claimed  under  a  mortgage  from  Bovey 
and  another,  acknowledged  and  recorded  on  the  seventeenth 
of  a  given  month.  Simpson  claimed  under  a  deed  from 
Bovey,  acknowledged  and  recorded  on  the  fifteenth  of  same 
month.  The  court,  speaking  through  Justice  Davis,  said: 
"The  placing  the  deed  on  record  was  Bovey's  own  act,  and 
done  without  the  assent  of  Simpson.  Under  this  state  of  facts 
there  was  manifestly  no  delivery.  The  execution  and  regis- 
tration of  a  deed,  and  delivery  of  it  to  the  register  for  that 
purpose,  does  not  vest  the  title  in  the  grantee.  If  Simpson 
had  agreed  to  accept  the  deed  in  liquidation  of  his  debt,  and 
constituted  the  register  his  agent  to  receive  it,  then  the  de- 
livery of  the  deed  to  the  register  would  have  been  in  legal 
contemplation  a  delivery  to  him.  But  it  is  said  that  he  could 
ratify  the  acts  of  Bovey  and  the  register.  This  is  true,  but 
he  did  not  do  this  until  after  the  execution  and  registration 
of  the  mortgage;  and  this  ratification  cannot  relate  back  so 
as  to  cut  out  the  mortgage.  Simpson  acquired  no  title  until 
after  the  rights  of  the  mortgagee  had  accrued,  and  he  holds 
it  encumbered  with  the  lien  of  the  mortgage." 

It  follows  from  what  has  been  said  that  on  the  conceded 
facts  the  purchasers  at  the  sherifi^'s  sale  acquired  the  title. 
It  is  therefore  useless  to  examine  the  instructions.  The  judg- 
ment, which  was  for  the  plaintiffs,  is  affirmed.     All  concur. 


Deeds— JncoMENTS — Priority. — The  lien  of  a  judgment  is  preferred  to 
a  prior  unrecorded  deed:  Beed  v.  Auittin,  9  Mo.  722;  45  Am.  Dec.  336,  and 
note.  See  Windom  v.  Schuppel,  39  Minn.  35;  or  a  prior  unrecorded  inort> 
gage:  JiJanti/acturera'  etc.  Bank  v.  Bank,  7  Watts  &  S.  335;  42  Am.  Dec.  240, 
and  note:  Trapnall  v.  Richardson,  13  Ark.  543;  58  Am.  Dec  338;  Green  v. 
Franklin,  86  Ga.  360;  Blohme  v.  Lynch,  26  S.  0.  300. 

Deeds. — Necessity  for  Acceptancb  by  Grantee:  See  the  extended 
note  to  Byara  v.  Spencer,  40  Am.  Rep.  217,  and  Grain  v.  WriglU,  114  N.  Y. 
307. 

Deeds — Delivery  op  to  Recorder — SumoiENCY. — The  registration  of 
a  deed  does  not  amount  to  a  delivery  thereof:  Wellborn  v.  Weaver,  17  Ga. 
267;  6.1  Am.  Dec.  235,  and  note;  Oitbert  v.  North  American  etc  Int.  Co.,  23 
Am.  St.  Rkp.,  Vou  XXXVIIL  —  89 
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Wend.  43;  35  Am.  Dec.  542,  and  note;  BulliU  v.  Taylor,  34  Miss.  708;  69 
Am.  Dec.  412,  and  note;  Weler  v.  Chriafen,  121  111.  91;  2  Am.  St.  Rep.  68, 
and  note.  See,  also,  the  notes  to  Uockenhull  v.  OUver,  12  Am.  St.  Rep.  238» 
and  Stone  r.  Frtnch,  I  Am.  St.  Rep.  243. 


CuMMiNQS  V.  Powell. 

[116  Mtssoxmi,  473.] 

Public  Lands — Patent  to — Impbachmbnt  of. — The  validity  of  a  patent 
to  land,  though  in  due  form,  is  subject  at  all  times  to  the  inquiry 
whether  the  officers  of  the  government  who  issued  it  bad  lawful  author- 
ity  to  do  so. 

Public  Lands — Patent  to — Ukauthorized  Issue  op. — A  patent  to  pub- 
lic land  issued  by  government  officers  acting  without  authority  is  al»o> 
lutely  void. 

Public  Lands — Patent  to — Impeachment  of. — A  government  patent  to 
lands  may  be  shown  to  be  void  by  extrinsic  parol  evidence  establishing 
a  want  of  authority  for  its  issue. 

Public  Lands — Patents — Unauthokized  Issue  of— Evidence. — The  act 
of  government  officers  in  issuing  a  patent  to  public  land  which  had 
never  been  within  their  control,  or  had  been  withdrawn  from  that  con- 
trol at  the  time  they  undertook  to  so  act,  is  absolutely  void. 

D.  T.  Jewell,  for  the  appellants. 

Alexander  Martin,  for  the  respondent. 

*■"  Macfarlane,  J.  This  is  an  action  of  ejectnaent  to  re- 
cover a  part  of  lot  thirty-eight  in  Peter  Lindell's  second  addi- 
tion to  the  city  of  St.  Louis.  The  facts  of  the  case  are  clearly 
stated  in  the  opinion  of  the  court  on  a  former  appeal,  reported 
in  97  Mo.  524,  to  which  reference  is  made. 

On  the  last  trial,  no  reliance  was  placed  on  the  statutes  of 
limitation  by  defendant,  and  the  circuit  court  found  that  the 
location  of  New  Madrid  certificate  number  three  hundred  and 
forty-eight,  issued  to  James  Conway,  under  which  plain- 
tiffs claimed  title,  was  made  upon  land  lying  within  Grand 
Prairie  common  fields,  and  held  that  these  fields  were  not, 
at  the  time,  subject  to  sale,  and  that  therefore  the  location  was 
void,  and  plaintiffs  failed  to  show  title  upon  which  they  could 
recover.  This  ruling  was  in  accord  with  the  decision  of  this 
court  on  that  appeal. 

It  was  held,  in  substance,  on  the  former  appeal:  1.  That 
the  act  of  February  17,  1815,  for  the  relief  of  inhabitants  of 
New  Madrid  county  who  suffered  from  earthquakes,  only 
authorized  persons  owning  injured  lands  to  locate  a  like  quan- 
tity on  public  lands,  the  sale  of  which  was  authorized  by  law; 
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2.  That  under  the  act  of  1812  the  Grand  Prairie  connmon 
field  lots  were  reserved,  from  sale  whether  confirmed  to  the 
inhabitants  of  the  town  on  account  of  cultivation,  or  reserved 
to  the  use  of  the  public  schools;  3.  That  the  limitation  on  the 
Teservation  to  the  public  schools  to  one-twentieth  part  of  the 
■whole  lands  *'*  did  not  authorize  the  sale  of  the  remaining 
lots  until  those  for  school  purposes  had  been  designated  and 
set  off;  4.  That  the  validity  of  neither  the  confirmation  to 
inhabitants  nor  the  reservation  for  the  support  of  the  schools 
depended  upon  a  previous  general  survey  of  the  out  boundary 
of  the  commons;  5.  That  the  common  field  lots  had  an  exist- 
ence and  location  independent  of  any  future  survey,  and  the 
«urveyor  had  no  discretion  as  to  what  lots  should  be  included 
within  the  out  boundary;  and  6.  That  by  the  act  of  June  15, 
1864,  the  United  States  granted  to  the  state  of  Missouri,  for 
the  use  of  the  public  schools,  all  lots  and  parcels  of  land  in 
the  Grand  Prairie  common  fields,  which  had  not  been  before 
<lisposed  of,  and  when  the  act  of  June  30,  1864,  granting  to 
James  Conway  and  his  legal  representatives  the  land  upon 
which  his  New  Madrid  certificate  had  been  located  was 
passed,  the  title  to  the  United  States  had  already  been  vested 
in  the  state  of  Missouri  under  the  former  act. 

Tliese  questions,  We  take  it,  were  settled  by  the  former  de- 
cision and  will  not  be  reconsidered. 

Plaintiff  now  argues  that  the  decision  is  in  irreconcilable 
■conflict  with  two  opinions  of  the  supreme  court  of  the  United 
States  in  cases  of  Ehrhardt  v.  Hogahoom^  115  U.  S.  67,  and 
French  v.  Fyan,  93  U.  S.  169.  The  point  of  conflict  is  said 
to  lie  in  the  fact  that  those  cases  hold  that  an  intruder  in  pos- 
session of  land  cannot  show  by  parol  evidence,  against  a 
patent,  or  other  evidence  of  title  from  the  government  to  said 
land,  that  the  officer  or  agent  giving  the  evidence  of  title 
"violated  his  duty,  while,  on  the  trial  of  this  case,  such  evi- 
dence was  allowed,  under  authority  of  the  former  decision  of 
this  court. 

^^^  We  do  not  think  the  two  cases  cited  analogous  to  this 
one.  Tiie  former  of  them  held  that  an  intruder  into  the  pos- 
session of  land  would  not  be  permitted  to  show  by  parol  evi- 
dence, as  against  one  claiming  under  a  patent,  that  the  property 
claimed  was  swamp  land.  The  court,  in  that  case,  says:  "A 
patent  of  the  United  States,  regular  on  its  face,  cannot,  in  an 
Action  at  law,  be  held  inoperative  as  to  any  lands  covered  by 
it,  upon  parol  testimony  that  they  were  swamp  and  over- 
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flowed,  and  therefore  unfit  for  cultivation,  and  hence  passed 
to  the  state  under  the  grant  of  such  land  on  her  admission 
into  the  union."  In  the  latter  case  it  was  held  that  parol 
evidence  was  not  admissible  to  show  that  land,  covered  by  a 
patent  to  Missouri,  under  the  swamp  land  act,  was  not  in  fact 
swamp  land.  That  the  decision  of  the  secretary  of  the  inte- 
rior, who  was  authorized  to  determine  what  lands  were  swamp 
and  overflowed  lands,  could  not  be  overcome  in  that  manner. 

Plaintiffs  insist  that  from  1822  they  held  the  equitable  title 
under  a  regular  certificate  for  a  patent  from  the  recorder  of 
land  titles,  issued  after  a  full  compliance  with  all  the  require- 
ments of  the  act  of  1815,  and  also  held  the  legal  title  under . 
the  act  of  June  80,  1864;  and  that  the  oflBcial  acts  of  the  sur- 
veyor and  recorder  in  locating  this  land  and  granting  the  cer- 
tificate for  a  patent  can  no  more  be  impeached  by  parol 
evidence,  by  defendant,  than  could  the  decision  of  the  secre- 
tary of  the  interior  in  designating  swamp  land. 

It  is  well  settled  under  the  decisions  of  this  state  and  of  the 
United  States  that  even  in  actions  at  law  the  validity  of  a 
patent,  though  in  due  form,  is  subject  at  all  times  to  the  in- 
quiry whether  the  officers  of  the  government  who  issued  it 
"had  the  lawful  authority  to  make  a  conveyance  of  the  title. 
But  if  those  officers  acted  without  authority,  if  the  land  which 
they  i)urported  to  convey  had  never  been  within  their  control, 
*^**  or  had  been  withdrawn  from  that  control  at  the  time  they 
undertook  to  exercise  such  authority,  then  their  act  was  void 
— void  for  want  of  power  in  them  to  act  on  the  subject  matter 

of  4,he  patent,  not  merely  voidable It  is,  nevertheless, 

a  clear  distinction,  established  by  law,  and  it  has  been  often 
asserted  in  tliis  court,  that  even  a  patent  from  the  government 
of  the  United  States,  issued  with  all  the  forms  of  law,  may  be 
shown  to  be  void  by  extrinsic  evidence,  if  it  be  such  evidence 
as  by  its  nature  is  capable  of  showing  a  want  of  authority  for 
its  issue."  These  extracts  from  the  opinion  of  Justice  Miller 
in  Doolan  v.  CarVj  125  U.  S.  625,  and  the  cases  cited,  are  suf- 
ficient to  show  the  recognized  rule. 

It  is  insisted  that  the  principles  announced  in  the  foregoing 
opinion  only  apply  to  cases  where  there  was  a  conflict  between 
parties  each  claiming  under  a  title  from  the  government.  It 
cannot  be  denied  that  the  title  to  this  land  passed  from  the 
United  States  under  one  or  the  other  of  the  acts  of  June,  1864. 
If  the  location  of  the  New  Madrid  certificate  was  valid,  and 
passed  to  Conway  the  equitable  title,  then  there  can  be  no 


June,  1893.]  Cumminqs  v.  Powell.  613 

doubt  that  the  act  of  June  30,  1864,  by  operation  of  the  doc- 
trine of  relation,  carried  to  plaintiffs,  who  are  the  legal  repre- 
eentatives  of  Conway,  the  absolute  title  to  the  land.  If,  on 
the  other  hand,  the  location  of  the  certificate  was  void,  as  was 
held  in  the  former  appeal,  for  the  reason  that  the  act  of  1812 
withdrew  the  land  from  the  control  of  the  officers  of  the  gov- 
ernment who  undertook  to  allow  the  location  and  grant  a  cer- 
tificate for  a  patent,  then  it  is  equally  clear  that  by  the  act  of 
June  15,  1864,  the  title  passed  out  of  the  United  States,  and 
-vested  in  the  state  of  Missouri  for  the  use  of  the  schools.  So 
we  have  here  two  conflicting  claims  from  the  government,  and, 
under  the  decisions  cited,  such  evidence  as  by  its  nature  is 
■capable  of  showing  a  want  *'*  of  authority  for  the  location 
of  the  certificate  was  admissible. 

By  the  act  of  1812  the  government  withdrew  from  sale 
these  common  fields,  and  in  1822,  under  the  act  of  1815,  the 
officers  of  the  government  granted  to  Conway,  or  his  legal 
representatives,  a  certificate  for  a  patent  to  a  specific  tract  of 
land.  The  land  affected  .by  the  act  of  1812  was  described 
generally  as  "common  field  lots  and  commons  adjoining  and 
belonging  to  the  town  or  village  of  St.  Louis."  These  common 
fields  had  an  existence  in  point  of  fact  at  the  date  of  the  act. 
*'A  survey  would  have  aided  in  identifying  them,  but  they 
had  been  previously  defined  and  located  on  the  face  of  the 
earth."     (Opinion  on  former  appeal.) 

The  act  of  1812  then  had  the  effect  of  withdrawing  from 
sale  certain  defined  and  specific  land.  The  parol  evidence 
was  not  offered  for  the  purpose  of  proving  a  reservation  or 
conveyance  by  the  United  States.  These  were  shown  by  the 
acts  of  Congress.  If  the  Conway  location  had  been,  in  express 
terms,  a  part  of  the  Grand  Prairie  common  fields,  it  would 
have  been  void  upon  its  face.  The  parol  evidence  was  offered 
eimply  to  identify  the  land  which  had  been  reserved,  and  to 
flhow  that  it  included  within  its  boundaries  the  land  to  which 
•Conway  was  afterwards  granted  a  certificate  for  a  patent. 
Defendant,  though  an  intruder,  had  the  right  to  defend  his 
possession  by  showing  that  plaintiff  had  no  title,  was  himself 
■attempting  the  intrusion,  and  that  the  valid,  legal  title  and 
Tight  of  possession  was  in  a  stranger. 

It  is  contended  that  the  act  of  June  15,  1864,  excepted 
the  Conway  location  from  the  grant  to  the  state  for  the  use  of 
the  schools,  by  the  use  of  these  words:  "  Which  have  not  here- 
Aofore  been  disposed  of  by  the  United  States,"  in  the  body  of 
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the  net  and  by  its  proviso.  The  argument  is  that  this  loca- 
tion had,  in  **•  fact,  been  made,  and  whether  rightfully  or 
wrongfully  done,  the  government  here  recognized  and  vali- 
dated it.  We  will  answer  this  contention  in  the  language  of 
Thomas,  J.,  in  an  opinion  delivered  in  this  case  in  a  divisiort 
of  the  court:  20  S.  W.  Rep.  488. 

"In  the  first  place,  we  do  not  think  Congress,  by  these  acts^ 
intended  to  create  any  new  rights,  but  simply  to  grant  the 
title  of  the  United  States  to  those  who  might  be  entitled  to  tlie 
lands,  leaving  conflicting  claims  to  be  determined  by  the 
courts;  and  in  the  second  place,  we  hold  that  the  exception 
from  the  operation  of  the  grant  contained  in  the  act  of  June 
15,  1864,  applied  only  to  the  valid  disposition  of  land,  and  to 
adverse  rights  and  titles  which  had  arisen  under  the  law. 
Speaking  of  a  reservation  from  a  grant  of  this  character,  tlje 
supreme  court  of  the  United  States  in  Morton  v.  Nebraska,  21 
Wall.  {loc.  cit.)  673,  said:  'When  a  vested  right  is  spoken  of 
in  a  statute  it  means  a  right  lawfully  vested,  and  this  ex- 
cludes the  locations  in  question,  for  they  were  made  on  lands 
reserved  from  sale  or  entry.  If  Congress  had  intended  to  rat- 
ify invalid  entries  like  these  they  would  have  used  the  lan- 
guage of  ratification.  Instead  of  doing  this  the  language 
employed  negatives  any  idea  that  Congress  intended  to  give 
validity  to  any  unauthorized  location  on  the  public  lands.'^ 
In  1812  Congress  had  reserved  the  unclaimed  lots  in  the  St. 
Louis  common  fields  for  the  support  of  schools,  and  at  no- 
time  afterwards  did  it  indicate  in  any  way  a  disposition  to- 
depart  from  the  purpose  of  the  reservation,  or  to  repudiate 
the  trust  thus  voluntarily  created,  but,  on  the  contrary,  we 
may  fairly  assume  that  the  acts  of  January  27,  1831,  and 
June  15,  1864,  were  intended  to  effectuate  that  purpose  and 
execute  that  trust.  The  land  controversy  being  an  unclaimed 
lot  lying  in  the  common  fields  of  St.  Louis,  as  they  existed  in 
1803  and  1812,  the  act  of  June  15,  *«*  1864,  conveyed  the 
legal  title  thereto  to  the  state  of  Missouri  for  the  support  of 
schools,  and  hence  the  government  had  no  title  upon  which 
the  subsequent  act  of  June  30,  1864,  could  operate." 

The  case  was  tried  and  determined  according  to  correct 
principles,  and  the  judgment  is  aflSrmed.  All  concur,  except 
Barclay  J.,  not  sitting.  

Public  Lands — Impbachmknt  of  Patent. — A  patent  to  public  lands  may 
be  impeached  for  fraud  or  illegality:  Doe  v.  Watts,  7  Smcdes  &  M.  363;  45. 
Am.  Dec.  308;  Garter  v.  Spencer,  4  How.  (Miss.)  42;  34  Am.  Dec  106,  and 
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note.  This  question  will  be  found  further  discussed  in  the  notes  to  the  fol- 
lowing cases:  Stephenson  v.  Ooff,  43  Am.  Dec.  175;  JJogert  y.  Brent,  50  Am. 
Dec.  434;  Terry  v.  Megerle,  85  Am.  Dec.  93,  and  the  extended  note  to  Stark 
V.  Mather,  12  Am.  Dec.  565. 

PaBLio  Lands — Effecf  of  Patents  Issued  Without  Aotuobitt. — A 
patent  is  void  which  was  issued  from  the  government  to  land  which  had  been 
previously  appropriated  by  the  government  and  reserved  from  entry:  Doe 
y.  Watts,  7  Smedes  &  M.  363;  45  Am.  Dec.  308;  Perry  v.  O'Hanlon,  11  Mo. 
585;  49  Am.  Dec.  100,  and  note.  When  a  patent  bears  on  its  face  evi« 
deuce  of  a  want  of  authority  to  issue  it,  it  will  be  declared  void  when  in- 
troduced in  evidence  in  a  suit  in  ejectment:  Alexander  v.  Orcenup,  1  Munf. 
134;  4  Am.  Dec.  541.  A  patent  to  lands  may  be  shown  to  be  void  by  show- 
ing that  the  land  department  had  no  jurisdiction  to  dispose  of  the  land 
described  in  the  patent:  Edwards  v.  Eolley,  96  CaL  408;  31  Am.  St.  Rep. 
234,  aud  note. 
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Practice. — Suit  Cannot  Be  Brought  on  One  Cause  oj  Action  and  re. 
covery  had  on  another. 

Trover  and  Conversion  Cannot  Be  Maintained  when  the  plaintiff  has 
neither  the  right  of  property  in,  nor  the  right  of  possession  to,  the  chat- 
tels alleged  to  iiave  been  converted. 

Practice — Pleading — Estoppel. — A  petition  alleging  that  defendant,  in 
disregard  of  plaintiffs  rights,  took  certain  wheat  and  converted  it  to  his 
own  use,  and  has  the  proceeds  thereof  in  his  possession  and  under  his 
control  equal  to  the  value  of  such  wheat,  and  that  plaintiff  has  demanded 
the  value  of  the  wheat,  is  sufficient  to  support  a  verdict  for  money  had 
and  received,  especially  if  the  case  is  tried  by  both  parties  on  that 
theory. 

Practice — Variance. — Even  if  plaintiff  by  his  instructions  places  his  right 
of  recovery  upon  a  difftjreut  ground  from  that  stated  in  the  petition, 
yet  the  defendant  cannot  complain  if  he  commits  like  error  by  submit- 
ting the  converse  of  the  theory  hypotliecated  in  plaintiff's  instructions. 

Practice. — Parties  Cannot  Complain  of  Error  which  they  invite  or 
adopt. 

Paymknt. — A  Check  on  a  bank  is  not  payment  unless  by  express  contract 
it  is  so  received. 

Sales  for  Cash — Payment — Waiver. — A  sale  for  cash  can  be  avoided  by 
tlie  vtndor  upon  failure  by  the  vendee  to  pay  the  purchase  money  while 
the  property  is  in  his  hands  or  in  the  hands  of  any  other  purchaser,  un- 
less the  payment  of  the  purchase  price  has  been  waived. 

Sales  for  Cash — Delivery  of  Bill  of  Ladino — Waiver  of  Prepay- 
MENT. — On  a  sale  of  goods  for  cash  without  express  reservation  of  title, 
the  voluntary  delivery  and  transfer  by  the  vendor  to  the  purchaser  of  a 
bill  of  lading  for  the  goods  is  prima  fade  a  waiver  of  prepayment,  es- 
pecially as  to  third  persons. 

Sales  for  Cash — Payment — Waiver  of  as  Against  Third  Party. — Th» 
giving  of  a  worthless  check  by  a  purchaser  of  goods  for  cash  is  not  pay- 
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xnent,  and  does  not  pass  the  title,  but  a  delivery  of  a  bill  of  lading  in 
such  case  by  the  vendor  to  the  purchaser  is  such  laches  on  the  part  of 
the  former  as  estops  him  from  claiming  the  property  or  its  proceeds  in 
the  hands  of  a  third  person  who  is  an  innocent  purchaser.  If,  however, 
such  third  person  has  notice  of  the  terms  of  the  sale  and  of  the  nonpay* 
ment  of  the  purchase  money,  the  original  vendor  is  not  thus  estopped. 
Estoppel — Election  of  Remedies. — On  a  sale  of  goods  for  cash,  and  a  fail- 
ure of  payment,  the  vendor,  by  bringing  an  action  by  attachment  against 
the  purchaser  to  recover  the  purchase  price,  is  not  estopped  from  dis> 
missing  that  action  before  judgment,  and  then  maintaining  an  actios 
for  the  conversion  of  the  goods. 

Hayward  and  Oriffin,  for  the  appellants. 

Lathrop,  Morrow,  and  Fox,  for  the  respondent. 

*®'  Burgess,  J.  This  is  an  action  to  recover  the  proceeds 
or  value  of  six  carloads  of  wheat.  Prior  to  August  30,  1890, 
the  Imboden  Commission  Company,  a  corporation  engaged 
in  the  grain  business,  contracted  to  buy  of  the  plaintiff  in 
this  action,  also  a  corporation  engaged  in  the  grain  business, 
six  carloads  of  wheat.  On  that  day,  Saturday,  August  30, 
1890,  the  plaintiff  delivered  to  the  Imboden  Commission  Com- 
pany the  six  cars  of  wheat  in  controversy,  by  delivering  to 
them  the  original  bill  of  lading,  the  inspector's  certificate, 
elevator  receipts,  etc.,  and  receiving  in  return  the  check  of 
the  Imboden  Commission  Company  on  defendant  bank  for 
three  thousand,  seven  hundred  and  nineteen  dollars  and 
thirty-seven  cents,  being  the  price  agreed  upon.  The  Im- 
boden Commission  Company  went  to  the  Missouri  Pacific 
Railway  Company,  and  surrendered  the  Johnson-Brinkraan 
bill  of  lading,  receiving  in  exchange  therefor  a  bill  in  their 
own  names,  consigning  the  grain  to  their  order  in  St.  Louis, 
and  marked:  "  Notify  C.  H.  Albers  &  Co.,"  to  whom  they  had 
sold  it.  They  drew  a  draft  on  Albers  &  Co.  for  three  thou- 
sand, seven  hundred  and  forty-three  dollars  and  nineteen 
cents,  which  amount  represented  the  price  of  the  grain  agreed 
on  with  Johnson-Brinkman  Commission  Company,  and  cer- 
tain *•''*  commissions  and  charges  for  exchange.  This  draft 
was  attached  to  the  Imboden  bill  of  lading,  and,  together  with 
the  usual  receipts  and  certificates,  was  deposited  with  the  de- 
fendant bank,  being  at  once  carried  to  the  credit  of  the  Im- 
boden Commission  Company.  The  purpose  of  the  deposit 
was  for  the  bank  to  forward  the  draft,  etc.,  to  St.  Louis,  and 
collect  the  proceeds  of  Albers  &  Co. 

On  the  same  day,  August  30th,  the  bank  sent  the  draft  and 
bill  of  lading  to  its  correspondent  in  St.  Louis,  to  whom,  on 
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Monday,  September  1st,  during  banking  hours,  the  amount 
thereof  was  paid  by  Albers  &  Co.  The  plaintiff  deposited 
the  check  which  Imboden  Commission  Company  had  given  it 
for  the  wheat  to  their  account  at  the  Midland  National  Bank 
on  the  afternoon  of  Saturday,  and  on  Monday,  September  Ist, 
it  passed  through  the  clearing  house  and  was  presented  to 
-defendant  bank  for  payment,  and  payment  was  refused.  On 
the  afternoon  of  Monday,  September  let,  apparently  after 
banking  hours,  Imboden,  president  of  the  Imboden  Commis- 
sion Company,  which  had  drawn  the  check,  and  Mr.  A.  D. 
Johnson,  president  of  the  plaintiff  corporation,  called  on  Mr. 
Thayer,  cashier  of  the  Central  Bank,  and  demanded  the 
wheat  back,  or  the  money  for  the  wheat.  Thayer  claiming 
•on  the  part  of  the  bank  that  he  had  no  funds  applicable  to 
€uch  payment  refused  th"e  request,  saj'ing,  however,  that  if  it 
should  turn  out  Imboden  had  any  thing  he  would  turn  it  over. 

Afterwards,  and  on  the  same  day,  Imboden  turned  over  to 
Johnson  all  the  property,  apparently,  that  the  Imboden  Com- 
mission Company  owned,  consisting  of  some  office  furniture, 
etc.,  and  Mr.  Johnson,  for  the  plaintiff,  put  up  a  notice  on  the 
door  of  the  office  of  the  Imboden  Commission  Company  that 
plaintiff  was  in  possession.  Whether  a  bill  of  sale  was  exe- 
cuted or  *®*  not  is  not  agreed  by  Johnson  and  Imboden,  but 
there  is  no  question  that  Imboden  intended  to  pass  the  title 
of  said  property,  and  that  Johnson,  for  the  plaintiff,  intended 
to  receive  it.  It  is,  however,  said  both  by  Imboden  and  John- 
son that  this  property  was  not  intended  as  a  payment  on 
■account  of  the  purchase  price  of  the  wheat,  but  only  as  a 
slight  contribution  on  the  part  of  Imboden  towards  the  ex- 
penses of  the  litigation  that  both  supposed  to  be  impending. 

On  the  same  day,  September  1st,  Johnson-Brinkman  Com- 
pany sued  out  a  writ  of  attachment  against  the  Imboden 
•Commission  Company,  and  on  the  writ  garnished  the  Mis- 
i^ouri  Pacific  Railway  Company,  but  the  wheat  in  controversy 
had  been  shipped  from  Kansas  City,  and  was  not  seized  under 
the  writ  of  attachment.  The  attachment  suit  was  pending 
in  the  circuit  court  until  September  24th,  when  it  was  dis- 
missed, and  the  present  action  instituted. 

The  terms  of  the  sale  from  Johnson-Brinkman  Company 
to  the  Imboden  Commission  Company  were  cash  on  delivery, 
and  it  was  contended  on  this  part  of  the  case  by  the  plaintiff 
that  a  check  which  was  subsequently  dishonored  was  in  no 
eense  payment;  and  that  the  terms  of  the  sale  not  having 
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been  carried  out,  the  property  in  the  wheat,  or  at  least  the 
right  to  possession  of  the  wheat,  had  never  passed  either  to 
the  Imboden  Commission  Company  or  any  one  else.  The 
bank,  on  the  other  hand,  claimed  that  in  dealing  with  the 
wheat  they  had  acted  merely  as  agents  of  the  Imboden  Com- 
mission Company,  exercising  no  act  of  dominion  over  the 
wheat;  that  they  had  forwarded  the  bill  and  draft  to  St. 
Louis  in  the  ordinary  course  of  business,  as  expressly  in» 
structed  by  the  Imboden  Commission  Company  to  do,  and 
had  demanded  and  received  payment  of  the  draft  from  the 
consignee  designated,  crediting  the  Imboden  Commission 
Company  *®*  with  the  proceeds  of  said  payment;  and  that 
when,  on  the  afternoon  of  September  1,  1890,  the  check  to 
Johnson-Brinkman  was  presented  for  payment,  the  state  of 
the  Imboden  Commission  Company's  account  justified  thenv 
in  refusing  to  pay  it.  On  Saturday,  August  30th,  the 
account  of  the  Imboden  Commission  Company  was  over- 
drawn $8,041.80.  Certain  checks  were  paid  on  that  day; 
and  on  the  1st  of  September,  when  the  Johnson-Brinkman 
Commission  Company  presented  their  check  the  overdraft 
amounted  to  $8,250.20,  after  crediting  the  amount  of  the 
Albers  draft,  and  debiting  the  aggregate  amount  of  check* 
paid  that  day,  amounting  to  $3,689.05.  When  the  check  to 
the  Johnson-Brinkman  Commission  Company  was  presented^ 
therefore,  there  were  no  funds  to  meet  it. 

As  objection  is  taken  by  defendant  to  the  petition — leaving 
out  the  formal  part — it  is  copied  in  full,  and  is  as  follows: 

"Plaintiff,  for  cause  of  action  against  defendant,  states 
that  plaintiff  and  defendant  are  and  were  at  all  the  times 
hereinafter  mentioned  corporations  duly  created  and  existing 
under  and  by  virtue  and  authority  of  the  laws  of  the  state  of 
Missouri;  that  on  the  thirtieth  day  of  August,  1890,  plaintifif 
was  the  owner,  and  was  entitled  to  the  possession,  of 
4,017  20-60  bushels  of  number  2  hard  wheat,  contained  in 
cars  as  follows,  to  wit:  Car  number  5021,  Missouri  Pacific, 
629  bushels;  car  number  7308,  Missouri  Pacific,  623  20-60 
bushels;  car  number  8225,  Missouri  Pacific,  588  20-60  bush- 
els; car  number  9222,  I.  M.,  700  bushels;  car  number  119, 
H.  C.  A.  &  G.,  800  bushels;  and  car  number  12475,  Missouri 
Pacific,  666  40-60  bushels;  of  a  total  value  of  three  thousand 
seven  hundred  and  nineteen  and  thirty-seven  one  hundredths 
dollars  ($3,719.37);  that  defendant  on  said  thirtieth  day  of 
August,  1890,  willfully  and  wrongfully,  in  utter  disregard  of 
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plaintiff's  rights,  took  all  of  **''  said  wheat,  and  converted 
the  same  to  its  own  use,  and  has  disposed  of  the  same,  and 
now  has  the  proceeds  thereof  in  its  possession  and  under  its 
control;  that  said  defendant  converted  said  grain  to  its  owa 
use,  with  full  notice  and  knowledge  of  plaintiff's  ownership 
and  right  to  the  possession  thereof;  that  plaintiff  demanded 
from  defendant  the  return  of  said  wheat,  and  since  the  disposal 
of  said  wheat  by  defendant,  plaintiff  has  demanded  frooi 
defendant  the  value  of  said  wheat;  that  the  proceeds  of  said 
wheat  now  in  the  possession  and  under  the  control  of  defend* 
ant  as  aforesaid  is  equal  to  the  value  of  said  wheat  hereinbe- 
fore set  out  and  mentioned,  and  that  plaintiff  is  damaged  in 
said  amount  by  said  conversion. 

*'  Wherefore,  plaintiff  asks  judgment  against  defendant  for 
said  sum  of  $3,719.37,  and  interest  thereon  at  six  per  cent  per 
annum,  and  for  all  costs  in  this  matter  incurred  and  ex- 
pended." 

The  answer  of  the  defendant  is  a  general  denial.  There 
was  a  verdict  and  judgment  for  plaintiff.  A  motion  for  a  new 
trial,  and  also  in  arrest,  were  filed  by  defendant,  which,  being 
overruled,  the  case  is  here  by  appeal. 

The  law  is  well  settled  that  an  action  cannot  be  brought  on 
one  cause  of  action  and  a  recovery  had  on  another:  Clements 
v.  Yeatesy  69  Mo.  623;  Sandeen  v.  Kansas  City  etc.  R.  R.  Co.,  79^ 
Mo.  278;  Finlay  v.  Bryson,  84  Mo.  664;  Jones  v.  Loomis,  19  Mo. 
A  pp.  234.  Nor  can  trover  and  conversion  be  maintained 
where  the  plaintiff  has  neither  the  right  of  property  in,  nor 
the  right  of  possession  to,  the  chattels  alleged  to  have  been 
converted:  Parker  \..RodeSy  79  Mo.  88;  Myers  v.  Hale,  17  Mo. 
App.  204.  But  where  money  is  received  by  one  to  which  an- 
other is  legally  entitled,  the  latter  may  recover  it  in  an  action 
for  money  had  and  received.  Under  the  Missouri  code  we 
have  but  one  form  of  action  for  the  enforcement  or  ***  pro- 
tection of  private  rights,  and  redress  or  prevention  of  private 
wrongs,  which  is  denominated  a  civil  action:  Revised  Stat- 
utes, 1889,sec.  1989.  If,  then,  the  petition  in  this  case  states 
a  good  cause  of  action  for  money  had  and  received,  and  the 
facts  upon  which  it  is  predicated  warrant  it,  the  objection  that 
it  should  have  been  a  proceeding  in  equity  is  untenable,  al- 
though it  may  contain  other  allegations  that  are  redundant 
and  immaterial,  and  which  might  have  been  stricken  out  on 
motion. 

The  petition  avers  that  defendant,  "in  disregard  of  plain* 
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tiff's  rights,  took  all  of  said  wheat,  and  converted  the  same 
to  its  own  use,  and  now  has  the  proceeds  thereof  in  its  pos- 
eeseion  and  under  its  control,  and  plaintiff  has  demanded 
from  the  defendant  the  value  of  said  wheat;  that  the  proceeds 
of  said  wheat  now  in  the  possession  and  under  the  control  of 
defendant  are  equal  to  the  value  of,"  etc.  If  the  wheat  be- 
longed to  plaintiff  at  the  time  it  was  received  by  Albers  and 
Company  in  St.  Louis,  and  the  latter  afterwards  sent  this 
draft  to  defendant  in  payment  therefor,  and  if  at  the  time  of 
the  receipt  thereof  defendant  knew  that  the  wheat  was  the 
property  of  plaintiff  at  the  time  of  the  sale  to  Albers  and 
<Jompany,  or  that  the  sale  of  the  wheat  by  plaintiffs  to  the 
Imboden  Commission  Company  was  a  cash  sale,  and  that 
the  wheat  had  not  been  paid  for  by  Imboden  Commission 
€ompany,  then  the  proceeds  of  the  wheat  was  the  property  of 
plaintiff,  and  it  may  maintain  its  action  against  defendant  as 
for  money  had  and  received  to  its  use  and  benefit:  Missouri 
Pac.  Ry.  Co.  v.  McLiney,  32  Mo.  App.  166;  Cary  v.  Curtis^  3 
How.  236;  Kreutz  v.  Livingston,  15  Cal.  344;  TuU  v.  Ide,  3 
Blatchf.  249;  Bullard  v.  Hascall,  25  Mich.  132;  4  Wait's  Ac- 
tions and  Defenses,  469,  and  authorities  cited. 

Nor  is  it  essential  that  any  privity  of  contract  should  be 
shown;  if  plaintiff's  right  to  the  money  is  ***  established, 
and  the  defendant  is  shown  to  have  received  it  under  circum- 
stances that  he  ought  not  to  retain  it,  the  law  implies  a  prom- 
ise to  pay  it  to  the  party  who  ought  to  have  it:  Calias  v. 
Whidden,  64  Me.  249;  Mason  v.  Waite,  17  Mass.  563;  Eagle 
Bank  v.  Smith,  5  Conn.  71;  13  Am.  Dec.  37;  Colgrove  v.  Fill- 
more, 1  Aiken,  347. 

And  so  it  has  been  held  that  where  money  has  been  re- 
ceived from  the  wrongful  sale  of  personal  property  of  another, 
the  latter  may  waive  the  wrong  and  recover  the  amount  re- 
ceived: Tamm  v.  Kellogg,  49  Mo.  118,  and  authorities  cited. 
Sucli  seems  to  be  the  tlieory  upon  which  the  case  was  tried 
by  both  parties,  as  is  manifest  from  the  instructions  given  in 
the  case,  especially  as  the  seventh  and  eighth  given  on  be- 
half of  the  defendant  present  this  question  squarely  to  the 
jury.  Even  if  the  plaintiff  by  its  instructions  placed  its  right 
of  recovery  upon  a  different  ground  from  that  stated  in  the 
petition,  still  the  defendant  will  not  be  heard  to  complain 
■where  it  committed  a  like  error  by  submitting  the  converse 
of  the  theory  hypothecated  in  plaintiff's  instructions:  Iron 
Mountain  Bank  v.  Armstrong,  92  Mo.  265;  Hilz  v.  Missouri 
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Pae.  Ey.  Co.,  101  Mo.  36;  Thorpe  v.  Missouri  Pac.  Ry.  Co.,  89  Mo. 
650;  58  Am.  Rep.  120;  Bettes  v.  Magoon,  85  Mo.  580;  Loomis 
V.  Wabash  etc.  Ey.  Co.,  17  Mo.  App.  340.  A  party  cannot  b© 
heard  to  complain  of  an  error  which  he  invites  or  adopts.  We 
think  the  petition  sufficient  to  support  the  verdict  for  money 
had  and  received,  and  especially  as  the  case  was  tried  by 
both  parties  on  that  theory. 

There  was  much  irrelevant  testimony  introduced  by  plain- 
tiflf  over  the  objection  of  defendant,  but  none  of  it  is  of  such 
materiality  as  to  justify  a  reversal  on  that  ground,  as  it  could 
not  possibly  have  had  any  influence  on  the  jury  in  making 
their  verdict. 

The  terms  of  the  sale  of  the  six  carloads  of  wheat  by  John- 
son-Brinkman Commission  Company  to  Imboden  Commission 
Company  being  cash,  and  for  which  *'®  the  latter  gave  a 
worthless  check,  was  the  sale  incomplete,  or  did  the  title  of 
the  wheat  pass  by  the  delivery  of  the  bill  of  lading  by  the 
vendor  to  the  purchaser  and  those  claiming  title  under  him 
with  notice  at  the  time  of  his  purchase  of  the  terms  of  the 
contract,  or  that  the  purchase  money  had  not  been  paid?  In 
the  case  of  National  Bank  v.  Chicago  etc.  E.  E.  Co.,  44  Minn. 
224,  20  Am.  St.  Rep.  566,  it  was  held  that  where  goods  are  sold 
for  cash  on  delivery,  and  payment  is  made  by  the  purchaser 
by  check  on  his  banker,  such  payment  is  only  conditional, 
and  tlie  delivery  of  the  goods  also  only  conditional;  and  if 
the  check  on  due  presentation  is  dishonored,  the  vendor  may 
retake  the  goods  even  from  an  innocent  subvendee  for  value, 
unless  he  has  been  guilty  of  such  negligence  or  laches  as 
equitably  stop  him  from  so  doing.  That  a  check  on  a  bank 
is  not  payment  unless  by  express  contract  it  is  so  received, 
and  is  only  payment  when  the  money  is  received  on  it;  and 
that  there  is  no  presumption  that  a  creditor  takes  a  check  in 
absolute  payment  arising  from  the  mere  fact  that  he  accepts 
it  from  the  debtor,  is  well  settled  law,  there  is  no  question:  2 
Parsons  on  Contracts,  7th  ed.,  624;  Woodburn  v.  Woodbum,  115 
111.  427;  Brown  v.  Leckie,  43  111.  497;  Hodgson  v.  Barrett,  ZZ 
Ohio  St.  63;  31  Am.  Rep.  527;  Benjamin  on  Sales,  sec.  731. 

As  between  vendor  and  purchaser,  where  the  sale  of  the 
chattels  is  a  cash  sale,  the  delivery  of  the  thing  sold  and  the 
payment  of  the  purchase  money  are  concurrent  acts,  and 
the  former  may  reclaim  his  property  if  the  purchase  money 
be  not  paid  according  to  the  terms  of  the  sale,  either  in  the 
hands  of  the  vendee  or  of  a  purchaser  with  or  without  notice 
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of  the  terms  of  the  sale,  and  that  the  purchase  money  has  not 
heen  paid,  provided  the  vendor  has  not  waived  the  cash  pay- 
ment, and  has  been  guilty  of  no  laches  or  such  conduct  *''* 
H8  would  estop  him  from  so  doing:  Decan  v.  Shipper,  35  Pa. 
St.  239;  78  Am.  Dec.  334;  Leven  v.  Smith,  1  Denio,  571. 

A  cash  sale  and  a  sale  upon  subsequent  condition  are  en- 
tirely different.  In  the  first,  the  payment  of  the  purchase 
money  and  delivery  of  the  property  are  concurrent  acts,  one 
and  the  same  transaction,  while  the  latter  is  a  sale  and  de- 
livery of  the  thing  sold  on  condition  subsequent,  subject  to 
be  defeated  by  failure  of  the  purchaser  to  comply  with  the 
terms  of  the  contract  of  purchase.  The  former  may  be  avoided 
by  the  vendor  upon  failure  by  the  vendee  to  pay  the  purchase 
inoney,  while  the  property  is  in  his  hands  or  in  the  hands  of 
iiny  other  purchaser  unless  the  payment  of  tlie  purchase  price 
has  been  waived.  While  section  5178  of  the  Revised  Stat- 
tites  of  1889  invalidates  conditional  sales,  as  to  the  creditors 
of  tlie  vendor  and  subsequent  purchasers  in  good  faith  when 
the  goods  are  delivered  to  the  vendee,  except  where  the  con- 
dition is  evidenced  by  writing  executed,  acknowledged,  and 
recorded  as  in  the  case  of  chattel  mortgages,  section  5180, 
same  statute,  was  manifestly  intended  to  invalidate  numer- 
ous devices  which  had  sprung  up  for  the  evasion  of  the  stat- 
ute, si]ch  as  the  practice  of  leasing,  renting,  or  hiring  the 
property  when  the  real  transaction  was  a  sale  on  the  plan  of 
tlie  vendee  receiving  possession  and  paying  the  purchase 
iDoney  in  installments. 

This  statute  has  no  application  to  the  case  in  hand,  where 
the  terms  of  the  sale  are  cash  on  delivery.  In  such  case  there 
is  nothing  to  record,  so  as  to  notify  subsequent  creditors  and 
purchasers,  as  there  may  be  in  conditional  sales. 

It  was  held  by  this  court  prior  to  the  passage  of  sections 
5178  and  5180  of  the  Revised  Statutes  of  1889,  that  in  a  sale 
of  chattels  when  possession  was  delivered  to  the  vendee,  if  by 
express  agreement  the  title  is  to  remain  in  the  seller  until  the 
price  is  paid,  the  right  of  *'*  property  is  not  settled  in  the 
purchaser  until  the  payment:  Parmlee  v.  Catherwood,  36  Mo. 
479;  Rabbins  v.  Phillips,  68  Mo.  100,  and  authorities  cited; 
Little  V.  Page,  44  Mo.  412.  And  if  the  vendor  had  been  guilty 
of  no  laches,  he  might  reclaim  the  goods  even  from  an  inno- 
cent purchaser:  Griffin  v.  Pugh,  44  Mo.  326;  Little  v.  Page,  44 
Mo.  412.  This  statute,  however,  changed  this,  and  since  then 
a  different  rule  has  prevailed. 
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Where  it  is  clear  that  payment  is  a  condition  precedent  or 
At  least  concurrent,  it  necessarily  follows  that  the  right  of 
property  does  not  pass  until  that  is  done,  even  though  the 
^article  is  delivered,  unless  the  circumstances  show  that  the 
vendor  thereby  waived  his  right  to  immediate  payment. 
The  sale  here  being  simply  for  "cash,"  no  express  reservation 
of  tftle  being  made,  the  voluntary  delivery  and  transfer  of  the 
bill  of  lading  might  well  be  considered,  at  least  "prima  faciei 
a  waiver  of  prepayment,  especially  as  to  third  parties:  Smith 
V.  Dennie,  6  Pick.  262;  17  Am.  Dec.  368;  Carleton  v.  Sumner, 
4  Pick.  516;  Farlow  v.  Ellis,  15  Gray,  229;  Scudder  v.  Brad- 
bury, 106  Mass.  422]' Hammett  v.  Linnevian,  48  N.  Y.  399; 
Bowen  v.  Burk,  13  Pa.  St.  146;  Upton  v.  Slurhridge  Cotton 
Hills,  111  ^lass.  446;  Mixer  v.  Cook,  31  Me.  340;  Freeman  v. 
Nichols,  116  Mass.  309;  Haskins  v.  Warren,  115  Mass.  514; 
Goodwin  v.  Boston  etc.  R.  R.  Co.,  Ill  Mass.  487. 

In  the  case  in  hand,  a  bill  of  lading  for  the  wheat  had  been 
issued  to  plaintifiF  by  the  railroad  company  into  whose  cars 
the  wheat  had  already  been  loaded  for  shipment,  which  bill 
of  lading  was  transferred  by  plaintiff  to  the  Imboden  Com- 
mission Company  and  by  the  last  named  surrendered  to  the 
railroad  company  and  another  bill  of  lading  issued  by  the 
railroad  company  to  Imboden  Commission  Company.  By 
section  744  of  the  Revised  Statutes  of  1889,  bills  of  lading  of 
the  kind  now  under  consideration  are  made  negotiable.  And 
by  section  745  of  the  same  statute,  it  is  provided  that  any  and 
all  *'*  persons  to  whom  the  same  may  be  transferred  are 
deemed  and  held  to  be  the  owners  of  such  goods,  wares,  mer- 
cliandise,  grain,  flour,  or  other  produce  or  commodity  therein 
described.  Tliere  was  not  only  a  delivery  of  the  wheat  in 
fact,  but  a  symbolical  delivery  as  well,  which  is  declared  by 
statute  to  vest  in  the  assignee  of  the  bill  of  lading  the  title  to 
the  property  therein  described. 

The  evidence  shows  very  conclusively  that  there  was  no  in- 
tention on  the  part  of  plaintifiF  to  waive  the  cash  payment  for 
the  wheat,  but  it  was  guilty  of  laches  in  suflfering  it  to  be 
shipped  from  Kansas  City,  and  in  delivering  its  bill  of  lading 
to  the  Imboden  Commission  Company,  and  it  would  in  con- 
sequence thereof  be  estopf)ed  from  claiming  the  wheat  or  the 
proceeds  arising  from  the  sale  thereof  in  the  hands  of  an  in- 
nocent holder  without  notice.  The  sale  of  the  wheat  being  a 
cash  sale,  if  the  defendant  knew  that  the  purchase  money 
therefor  had   not   been  paid   by  Imboden  Commission  Com- 
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pany,  or  that  Imboden  Commission  Company  was  not  the 
owner  of  the  wheat  at  the  time  it,  defendant,  received  the 
draft  in  payment  therefor  from  Albers  &  Co.,  through 
their  correspondent  in  St.  Louis,  and  applied  it  to  the  credit 
of  Imboden  Commission  Company,  it  is  not  an  innocent  pur- 
chaser and  must  account  to  plaintiff  for  the  amount  of  the 
purchase  money,  according  to  the  contract  price,  between 
plaintiff  and  the  Imboden  Commission  Company.  These 
questions  were  fairly  presented  to  the  jury  by  the  instructions 
of  the  court,  and  their  finding  was  against  the  theory  of  in- 
nocence" on  the  part  of  the  defendant. 

It  makes  no  difference  that  Imboden  Commission  Com- 
pany was  indebted  to  defendant  at  the  time  of  the  transac- 
tion and  prior  thereto;  it  could  not  apply  the  funds  that  in 
legal  contemplation  belonged  to  another  party  to  the  pay» 
ment  of  its  debts,  without  its  knowledge  ***  or  consent.  The 
evidence  shows  very  conclusively  that  defendant  knew  all 
about  the  business  transactions  of  Imboden  Commission 
Company,  as  all  payments  for  grain  purchased  by  it,  as 
well  also  as  all  collections  received  on  sales  of  grain  sold 
by  it,  wepe  made  through  defendant  bank.  The  conclusion 
is  irresistible  that  it  knew  all  about  the  manner  and  mode 
of  the  purchase  of  grain  by  the  Imboden  Commission  Com- 
pany, and  that  the  wheat  in  controversy,  when  bought  by  it, 
was  bought  for  cash,  and  that  it  had  not  been  paid  for. 

We  do  not  think  that  the  bringing  of  the  attachment  suit 
by  plaintiflF  against  the  Imboden  Commission  Company,  nor 
the  purchase  by  plaintiff  of  the  office  fixtures  amounted  in 
law  to  an  affirmance  of  the  sale  of  the  wheat  by  plaintiff  to 
that  company.  This  precise  question  was  before  the  St. 
Louis  court  of  appeals  in  the  case  of  Anchor  Milling  Co.  v. 
Walsh,  20  Mo.  App.  107,  where  the  facts  were  that  the  plain- 
tiff had  brought  suit  and  levied  an  attachment  upon  certain 
property  of  the  defendant,  thereby  asserting  the  defendant's 
title  to  it.  Afterwards  the  plaintiff,  finding  that  it  had  mis- 
conceived its  remedy,  it  dismissed  the  attachment  suit  and 
brought  replevin,  thereby  asserting  the  property  belonged  to 
it.  The  court  held  that  there  was  no  "estoppel  by  record,  for 
the  attachment  has  not  proceeded  to  judgment.  There  is  no 
estoppel  in  pais,  for  the  defendant  has  not  taken  such  action 
in  consequence  of  th3  suing  out  of  the  attaciiment  that  he 
will  receive  detriment  in  a  legal  sense  from  the  conduct  of 
the  plaintiff  in  changing  his  position  and  pursuing  a  different 
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remedy.  If  the  rule  of  the  circuit  court  were  generalized  it 
would  amount  to  this,  that  a  litigant  elects  his  remedy  in  every 
case,  in  the  first  instance,  at  his  peril.  If  he  finds  that  he  has 
made  a  mistake,  whether  in  consequence  of  erroneous  views 
of  law  or  fact,  he  had,  nevertheless,  estopped  himself  from  "'* 
retracing  his  steps.  He  cannot  dismiss  his  suit  and  institute 
a  new  proceeding  of  a  difi'erent  nature  against  the  samo 
party.     But  no  one  supposes  that  this  is  law. 

"It  seems,  however,  to  be  supposed  that  there  is  something 
peculiar  in  an  attachment  suit  which  proceeds  upon  an  affi- 
davit and  a  seizure  in  the  first  instance  of  the  defendant's 
property,  which  takes  it  out  of  the  ordinary  rule  that  the 
plaintiff  may  abandon  one  action  without  estopping  himself 
from  pursuing  any  other  remedy  which  he  may  have  against 
the  debtor  in  respect  of  the  subject  matter  of  such  action. 
We  know  of  no  foundation  for  such  a  distinction":  Lapp  v. 
Ryan,  23  Mo.  App.  436;  Butler  v.  Hildreth,  5  Met.  49. 

So  it  was  held  by  the  supreme  court  of  Indiana,  in  the  case 
of  Bunch  V.  Grave,  111  Ind.  351,  that  where  a  party  who  im- 
agines he  has  two  or  more  remedies,  or  who  misconceives  his 
rights,  is  not  to  be  deprived  of  all  remedy  because  he  first 
tries  a  wrong  one:  See,  also,  Kelsey  v.  Murphy,  26  Pa.  St.  78- 
83;  Morris  v.  Rexford,  18  N.  Y.  552;  Lee  v.  Templeton,  73  Ind. 
315.  The  bringing  of  the  attachment  suit  had  a  tendency  to 
show  a  waiver  by  plaintiff  of  the  payment  of  the  purchase 
money  for  the  wheat,  but  as  the  writ  was  dismissed  before 
judgment  thereon  it  was  no  afiirmance  of  the  sale,  nor  was  it 
a  bar  to  the  prosecution  of  this  suit.  Judgment  afiirmed. 
All  concur.  

Varianck. — A  plaintiflF  may  not  attach  for  one  cause  of  action,  and,  having 
suslained  his  writ,  declare  for  another:  Hambrick  v.  Wilkins,  65  Miss.  18;  7 
Am.  St.  Rep.  631,  and  note. 

Tkover— RiOHT  OF  Possession. — Trover  may  be  maintained  by  one  who 
has  the  right  of  possession:  Wilson  v.  Hoffman,  93  Mich.  72;  32  Am.  St. 
Rep.  485,  and  note.  A  plaintiflf,  in  order  to  maintain  trover,  must  prove 
property  in  himself  and  a  right  of  possession  at  the  time  of  the  conversioa 
by  the  defendant:  Danley  v.  Hector,  10  Ark.  211;  50  Am.  Dec.  242,  and  note; 
Turley  v.  Tucker,  6  Ma  583;  35  Am.  Dec.  449,  and  note;  IVhithck  v.  Heard^ 
13  Ala,  776;  48  Am.  Dec,  73,  and  note;  Brazier  v.  Ansley,  11  Ired.  12;  51 
Am.  Dec.  408;  Ames  v.  Palmer,  42  Me.  197;  66  Am.  Dec.  271,  and  note; 
Baxter  v.  Bu.-<h,  29  Vt.  465:  70  Am.  Dec.  429,  and  note;  Davidson  v.  Wold- 
ran,  31  111.  120;  83  Am.  Dec.  206,  and  note.  See,  also,  the  extended  note 
to  Hodler  v.  Shtll,  1  Am.  Dec,  585. 

Payment  by  Check. — When  a  creditor  takes  a  check  for  an  antecedent 
debt  it  does  not  operate  as  a  payment  to  extinguish  the  debt  unless  it  is  re- 
AM.  St.  Rkp,.  Vou  XXXVIIL-  40 
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ceived  by  express  agreement:  Steinhart  v.  National  Barik,  94  Cal.  362;  28 
Am.  St.  Kep.  132,  and  note;  National  Bank  v.  Chicago  etc.  /?.  R.  Co.,  44 
Minn.  224;  20  Am.  St.  Hep.  566,  and  note;  note  to  State  Bank  v.  Byrne,  37 
Am.  St.  Rep.  335,  where  the  cases  are  collected. 

Sales— Effect  of  Delivery  of  Bill  of  Lading.— Consignment  of 
goods  by  a  bill  of  lading  vests  the  property  in  the  consignee  when  made  ia 
pursuance  of  a  prior  contract  with  the  consignee,  and  not  otherwise:  Bonner 
T.  Marsh,  10  Smedes  &  M.  376;  48  Am.  Dec.  754.  See  West  y.  Humphrey, 
21  Nev.  80. 

Sales  for  Cash- Avoidance  by  Failure  of  Vendee  to  Pat. — Actual 
payment  in  good  faith  is  necessary  to  complete  a  honafide  purcliase:  ScJilost 
V.  Feltus,  96  Mich.  619.  Where  chattels  are  delivered  by  the  owner  on  trial, 
with  the  right  to  purchase  them  at  a  stated  price  in  cash  if  satisfactory,  the 
title  does  not  pass  until  payment  is  made  or  waived:  Mclver  v.  Williams,  83 
Wis.  570.  Where  a  contract  provides  for  the  payment  for  chattels  upon 
their  delivery  and  acceptance  by  the  purchaser,  the  seller  is  entitled,  upon 
the  failure  of  the  buyer  to  pay  the  price  for  them  at  the  time  of  delivery  and 
acceptance,  to  rescind  the  contract:  Meeker  v.  Johnson,  5  Wash.  718;  Cherry 
V.  Arthur,  5  Wash.  787;  McCombs  v.  McKennan,  2  Watts  &  S.  216;  .37  Am. 
Dec.  505;  Sawyer  v.  Chicago  etc.  Ry.  Co.,  22  Wis.  402;  99  Am.  Dec.  49; 
Chap.'/itm  v.  Laihrop,  6  Cow.  110;  16  Am.  Dec.  433,  and  note. 

Election  of  Remedies — Estoppel. — Where  one  has  a  choice  between 
two  inconsistent  rights  or  remedies,  and  deliberately  makes  his  choice,  such 
election  becomes  conclusive  upon  him,  and  precludes  him  from  subsequently 
pursuing  the  other  right  or  remedy:  Ci'ook  v.  First  Nat.  Bank,  83  Wis.  31. 
35  Am.  St.  Rep.  17,  and  note.  See  the  extended  notes  to  Fowler  v.  Boioery 
Sav.  Bank,  10  Am.  St.  Rep.  487-494,  and  lltamaa  v.  Joslin,  1  Am.  St.  Rep. 
626-629. 
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Judgments — Estoppel  of  as  Against  Indemnitor. — One  who  is  required 
to  protect  another  from  liability'  is  bound  by  the  result  of  litigation  to 
which  such  other  is  a  party,  provided  the  former  had  notice  of  such  liti* 
gation,  and  an  opportunity  to  control  its  proceedings. 

Judgments — Conclusiveness  of  as  Against  Indemnitor. — A  judgment 
against  a  party  indemnified  ia  conclusive  in  a  suit  against  his  indemni- 
tor  only  as  to  the  facts  thereby  established.  The  estoppel  created  by 
the  first  judgment  cannot  be  extended  beyond  the  issues  necessarily  de- 
termined by  it. 

Judgments — Conclusiveness  Against  Indemnitor. — A  judgment  in  an 
action  against  a  city  for  injuries  resulting  from  defects  in  a  street  caused 
by  the  failure  of  a  car  company,  which  is  notified  of  the  action,  to  com- 
ply with  an  ordinance  requiring  it  to  lay  its  tracks  on  a  level  with  the 
street,  and  keep  the  space  between  them  in  repair,  the  petition  alleging 
that  such  street  was  full  of  holes,  that  the  rails  of  the  track  were  several 
inches  above  the  level  of  the  street,  and  that,  by  reas-on  thereof,  plain, 
tiff  was  injured,  is  conclusive  in  an  action  by  the  city  against  the  car 
company  to  recover  the  amount  of  such  judgment,  only  of  the  facta  that 
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tbe  street  was  defective  as  charged,  and  that  by  reason  thereof  plaintiff 
snstained  damage  in  the  amoant  recovered  by  such  judgments. 

■JuDQMENTs — Action  Against  Indemnitor — Evidence. — In  an  action  by  a 
city  against  a  car  company  to  recover  the  amount  of  a  judgment  against 
the  city  in  an  action,  notice  of  virhich  was  given  to  the  company,  for  per- 
sonal injuries,  resulting,  as  shown  by  the  record  of  that  action,  from 
iioles  in  the  street,  and  the  fact  that  the  track  was  several  inches  above 
the  surface  of  the  street,  and  in  which  an  ordinance  providing  that  the 
-company  should  lay  its  track  even  with  the  surface  of  the  street,  and 
teep  the  space  between  the  rails  in  repair,  was  introduced  in  evidence, 
«vidence  is  admissible  to  show  that  the  company  laid,  kept,  and  main- 
tained its  tracks  in  compliance  with  the  ordinance,  and  the  record  in  the 
first  case,  though  admissible  in  evidence,  does  not  make  ont  a  prima 
/acie  case  in  favor  of  the  city  in  the  second  action,  if  such  record  fails  to 
show  any  breach  by  the  company  of  its  duty  under  such  ordinance. 

Judgments — Action  Against  Indemnitor— Evidence. — In  an  action  by  a 
city  against  a  car  company  to  recover  the  amount  of  a  judgment  against 
such  city  in  an  action  for  personal  injury  caused  by  holes  in  the  street, 
and  the  fact  that  the  rails  of  the  car  track  were  several  inches  above 
the  surface  of  the  street,  of  which  action  notice  was  given  to  the  com- 
pany,  the  pleadings,  verdict,  and  judgment,  but  not  the  testimony,  in 
the  first  action,  are  admissible  in  evidence. 

Thomas  F.  Eyan,  and  Kelley  and  Kelley,  for  the  appellants. 

Huston  and  Parrish,  for  the  respondent. 

®**  Black,  P.  J.  William  Tippin  recovered  a  judgment 
against  the  city  of  St.  Joseph  for  $6,000,  compensation  for 
personal  injuries  which  he  sustained  by  reason  of  a  defective 
street.  The  judgment  was  affirmed  on  appeal  to  this  court, 
and  thereafter  the  city  paid  the  judgment,  and  then  brought 
this  suit  against  the  defendant,  a  street-car  company,  to 
recover  the  amount  bo  paid  to  Tippin,  and  the  costs  and 
■expenses  of  that  suit. 

Tippin  alleged  in  his  petition  that  Sixth  street,  at  a  desig- 
nated place,  was  unsafe  and  dangerous  in  this,  to  wit:  "The 
same  was  rough  and  uneven,  and  there  existed  in  the  same 
excavations,  gullies,  and  holes;  and  in  and  along  said  street, 
and  near  the  center  of  the  traveled  portion  of  said  street,  there 
was  at  said  time  a  horse  railroad  track,  the  top  of  the  rails  of 
which  were  more  than  four  inches  above  the  surface  of  the 
street,  all  of  which  rendered  said  street  defective,  unsafe,  and 

dangerous That  while  plaintiff  (Tippin)  was  driving 

along  said  Sixth  street  in  a  two-horse  wagon  his  team  became 
frightened  and  ran  away,  and  up  and  along  said  street,  and 
ran  into,  and  against,  and  "upon,  said  holes,  excavations,  and 
gullies,  and  uneven  places  in  said  street,  and  on  and  against 
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said  railroad  track,  and  was  then  and  there,  and  on  account 
thereof,  thrown  out  of  said  wagon,"  and  injured,  etc. 

The  instructions  given  in  that  case  made  the  city  liable  if 
there  were  holes  and  gullies  in  the  street,  and  ***  the  rails  of 
the  street-car  track  were  several  inches  above  the  surface  of 
the  street,  rendering  it  unsafe  for  travel.  The  jury  were  also 
told  that  although  the  city  did  not  place  the  street-car  rails  on 
the  street,  still,  if  they  were  there,  and  were  higher  than  the 
rest  of  the  street,  so  as  to  make  the  street  unsafe  and  unfit  for 
use,  the  city  was  liable  for  injuries  resulting  from  such  de- 
fects. 

On  the  trial  of  this  case  the  city  introduced  evidence  tend- 
ing to  show  notice  to  the  defendant  of  the  institution  of  the 
former  suit,  and  that  defendant  took  part  in  the  trial  of  that 
case.  The  city  put  in  evidence  the  pleadings,  verdict,  judg- 
ment, and  bill  of  exceptions  in  the  former  suit;  also  the  fol- 
lowing ordinance: 

"  The  said  company  shall  construct  its  track  of  flat  iron 
rail  from  their  present  terminus  on  Market  square  to  the 
southern  limits  of  the  city,  as  near  as  may  be  to  the  center^ 
and  even  with  the  grade  of  the  street  on  which  it  may  be  laid,, 
so  that  the  flow  of  water  in  lateral  and  cross  gutters  is  not 
obstructed  thereby,  and  the  space  between  the  rails  shall  be 
kept  in  good  repair  by  said  company,  so  as  not  to  obstruct 
passing  and  crossing  or  traveling  on  said  streets  by  other 
vehicles." 

The  city  rested  its  case  on  the  foregoing  evidence,  and  the 
defendant  moved  for  a  nonsuit,  which  motion  was  overruled. 

The  defendant  then  offered  to  prove  that  its  tracks  were- 
laid,  kept,  and  maintained  in  compliance  with  the  ordinance, 
but  the  court  excluded  the  evidence.  The  court  thereupon* 
directed  the  jury  to  find  for  the  plaintiff. 

According  to  the  ordinance  read  in  evidence  itwasthe  duty^ 
of  the  street-car  company  to  lay  its  track  rails  even  with  the 
grade  of  the  street,  and  to  keep  the  space  between  the  rails  in 
good  repair.  If  Tippin  was  injured  by  the  failure  of  the  street- 
car company  to  perform  these  duties,  or  either  of  them,  then 
it  is  liable  over  to  **'  the  city  for  the  damages  sustained  by 
Tippin.  This  proposition  is  not  denied  by  the  defendant.  It 
was  said  in  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  289,  21  Am, 
Rep.  417,  that  where  one  is  bound  -to  protect  another  from  lia- 
bility he  is  bound  by  the  result  of  a  litigation  to  which  such 
other  is  a  party,  provided  he  had  notice  of  the  litigation,  and 
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an  opportunity  to  control  the  proceedings.  And  the  rule  was 
reasserted  in  Garrison  v.  Bahhage  Transp.  Co.,  94  Mo.  130. 
The  same  principle  of  law  is  thus  stated  in  Littleton  v.  Rich- 
ardson, 34  N.  H.  187;  66  Am.  Dec.  759:  *'When  a  person  is 
responsible  over  to  another,  either  by  operation  of  law  or  by 
«xpre6S  contract,  ...  -  and  he  is  duly  notified  of  the  pen- 
dency of  the  suit,  and  requested  to  take  upon  him  the  defense 
of  it,  he  is  no  longer  regarded  as  a  stranger,  because  he  has 
the  right  to  appear  and  defend  the  action,  and  has  the  same 
means  and  advantages  of  controverting  the  claim  as  if  he  was 
the  real  and  nominal  party  upon  the  record.  In  every  such 
<;ase,  if  due  notice  is  given  to  such  person,  the  judgment,  if 
obtained  without  fraud  or  collusion,  ....  will  be  conclusive 
Against  him  whether  he  has  appeared  or  not."  This  state- 
ment of  the  rule  was  approved  in  City  of  Boston  v.  Worthtng- 
ton,  10  Gray,  496;  71  Am.  Dec.  678.  Indeed,  the  rule  is  too 
well  settled  to  call  for  further  citation  of  authorities. 

But  the  judgment  in  the  prior  suit  is  not  conclusive  evi- 
<lence  of  all  matters  necessary  to  be  proved  by  the  plaintiff 
in  his  suit  against  the  indemnitor.  Thus  the  question  whether 
the  relation  exists  which  gives  a  remedy  over  is,  of  course, 
open  to  inquiry.  Again,  the  judgment  in  the  first  suit  is  con- 
clusive only  as  to  the  facts  thereby  established;  for  the  scope 
of  the  estoppel  created  by  the  first  judgment  cannot  be  ex- 
tended beyond  the  points  and  issues  necessarily  determined 
by  it:  2  Black  on  Judgments,  sec.  574. 

***  Now,  looking  to  the  pleadings  and  the  instructions 
given  in  the  suit  of  Tippin  against  the  city,  we  see  the  jury 
must  have  found  that  there  were  holes  and  gullies  in  the 
street,  and  that  the  street-car  rails  were  higher  than  the  sur- 
face of  the  street.  The  street-car  company  having  been  no- 
tified of  the  commencement  of  that  suit,  and  afforded  an 
opportunity  to  defend,  the  judgment  therein  is  conclusive  in 
this  suit  as  to  the  following  matters:  1.  That  the  street  was 
in  an  unsafe  and  dangerous  condition  because  there  were  holes 
and  gullies  in  it  and  the  street-car  rails  were  several  inches 
above  the  surface  of  the  street;  2.  That  Tippin  was  injured 
by  reason  of  such  defective  condition  of  the  street  without 
fault  on  his  part;  and  3.  That  he  sustained  damage  to  the 
amount  of  six  thousand  dollars.  But  all  this  does  not  show 
a  breach  of  duty  on  the  part  of  the  street-car  company.  The 
unsafe  condition  of  the  street  may  have  been  due  entirely  to 
the  negligence  of  the  city  in  failing  to  keep  the  street  surface 
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in  proper  condition.  It  does  not  appear  from  the  facts  found 
in  the  first  suit  that  the  company  failed  to  lay  its  track  rails 
even  with  the  grade  of  the  street,  or  failed  to  keep  the  space^ 
between  the  rails  in  good  repair.  These  are  questions  mate- 
rial  in  the  present  suit,  but  not  litigated  in  the  first  suit.  T» 
the  success  of  Tippin's  suit  it  was  not  material  to  show  that 
the  street-car  company  was  in  fault.  It  was  enough  to  show 
a  street  in  an  unsafe  condition.  Whether  the  company 
was  negligent  in  the  performance  of  any  duty  devolved  upo» 
it  by  the  ordinance  was  not  an  issue  in  the  first  case.  The 
questions,  therefore,  whether  the  street-car  company  made 
breach  of  any  duty  devolved  upon  it  by  the  ordinance,  and 
if  it  did,  whether  that  breach  caused  the  injury,  are  questions 
open  to  inquiry  in  this  case:  Boston  v.  Worthington,  10  Gray, 
496;  71  Am.  Dec.  678;  Littleton  v.  Richardson,  34  N.  H.  187; 
66  Am.  Dec.  «*»  759;  Catterlin  v.  Frankfort,  79  Ind.  647; 
41  Am.  Rep.  627;  2  Black  on  Judgments,  sees.  674,  675. 

Applying  these  principles  of  law,  it  follows  that  the  trial 
court  rightly  admitted  in  evidence  the  pleadings,  verdict,  and 
judgment  in  the  first  case.  But  the  court  erred  in  excluding 
the  evidence  offered  by  the  defendant;  and  it  erred  in  giving 
a  peremptory  instruction  to  find  for  the  plaintiff. 

The  court  allowed  the  city  to  read  in  evidence  the  testimony 
of  the  witnesses  given  on  the  trial  of  the  first  case,  as  pre- 
served in  the  bill  of  exceptions,  and  in  this  it  also  erred.  No 
doubt  but  parol  evidence  may  be  oflen  resorted  to  for  the 
purpose  of  showing  the  identity  of  the  matter  litigated,  where 
the  record  is  silent  on  the  subject,  and  the  evidence  found  in 
the  bill  of  exceptions  may  be  used  for  that  purpose.  Such 
evidence  often  becomes  competent  to  explain  the  judgment 
where  there  are  a  number  of  issues,  the  finding  upon  any  one  of 
which  would  support  the  judgment:  Wright  v.  Salisbury,  46 
Mo.  26;  Spradling  v.  Conway,  51  Mo.  51;  Hicherson  v.  City  of 
Mexico,  58  Mo.  61.  But  the  principle  can  have  no  application 
here,  for  the  petition,  and  the  instructions  given,  show  precisely 
upon  what  ground  the  jury  found  for  the  plaintiff.  The  facta 
found  are,  that  there  were  holes  and  gutters  in  the  street,  and 
the  car-track  rails  were  several  inches  above  the  surface  of  the 
street.  Tiiis  was  the  theory  of  fact,  and  the  only  theory  of 
fact,  upon  which  the  case  was  submitted  to  the  jury.  All 
this  is  shown  by  the  pleadings  and  the  instructions  given,, 
and  there  was  no  occasion  for  resorting  to  further  evidence  to 
show  what  was  litigated  iu  the  first  suit. 
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In  view  of  a  new  trial,  it  may  be  added  that  the  burden  of 
proof  is  upon  the  city  to  show  that  the  street-car  company  was 
in  fault  because  of  a  failure  to  comply  with  the  ordinance,  and 
the  record  in  the  first  suit  does  not  make  out  a  prima  facie 
case  for  the  city  on  this  ***  issue.  The  judgment  is  reversed, 
and  the  cause  remanded.  The  other  judges  concur.  Bar- 
clay, J.,  expressing  no  opinion  on  that  point  wherein  it  is 
held  by  the  foregoing  opinion  that  the  court  erred  in  permit- 
ting the  plaintiff  to  read  in  evidence,  on  the  trial  of  this 
case,  the  evidence  contained  in  the  bill  of  exceptions  filed  in 
the  first  case.  

Judgments — When  Conclusive  Upon  Indemnitors. — This  qaestion  will 
be  found  thoroughly  treated  ia  the  extended  notes  to  Robinson  v.  Bos* 
Una,  22  Am.  St.  Rep.  204-207;  Stephens  v.  Shqfer,  33  Am.  Rep.  802,  and 
Charks  v.  Hoshins,  83  Am.  Dec.  385;  and  in  the  latter  note  see,  especially, 
the  discussion  at  page  387,  where  the  liability  over  to  cities  and  town*  oC 
persons  responsible  for  defective  highways  is  treated. 
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Tkust  Deeds — Sales  Under.— A  power  of  sale  contained  in  a  deed  of  tmst 
must  be  strictly  followed  to  render  its  exercise  valid,  and  a  sale  at  a 
place  other  than  that  designated  in  the  deed  does  not  deprive  the  grantor 
of  the  right  to  redeem. 

Trust  Deeds — Place  or  Sale. — A  power  of  sale  contained  in  a  trust  deed, 
providing  that  the  sale  "shall  be  made  at  the  courthouse  door,"  means 
that  one  sale  of  the  property  shall  be  made  at  the  door  of  one  particular 
courthouse,  and  not  that  several  sales  shall  be  made  at  different  times, 
at  the  door  of  several  courthouses. 

Tbdst  Deeds — Sales  Under. — A  deed  pursuant  to  a  sale  undex  a  power 
contained  in  a  trust  deed  not  made  at  the  place  designated  therein 
passes  the  legal  title,  and  is  a  good  defense,  as  an  outstanding  title,  to 
an  action  of  ejectment  brouglit  by  a  purchaser  at  a  subsequent  foreclos- 
ure sale,  under  the  trust  deed  against  the  grantor  therein. 

Trust  Deeds. — Power  of  Sale  contained  in  a  trust  deed,  in  which  the 
legal  estate  has  been  conveyed  to  the  trustee  to  secure  a  debt  due  to  a 
creditor,  is  not  a  mere  naked  authority,  but  a  power  coupled  with  an 
interest,  and  is  irrevocable  by  the  grantor. 

Teust  Deeds — Sales  and  Co.nveyances  by  Trustee. — If  a  trustee,  hold* 
ing  property  under  a  trust  deed  containing  a  power  of  sale,  conveys  the 
property,  even  in  breach  of  the  trust,  he  extinguishes  his  power,  and  a 
subsequent  sale  by  him  is  void.  The  title  thus  first  conveyed  by  him 
becomes  absolute  in  his  vendee  in  a  court  of  law. 

E.  J.  Smith,  for  the  appellant. 

J.  H,  Lay  and  P.  D.  Hastain,  for  the  respondent. 
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'•  Brace,  J.  This  is  an  action  in  ejectment  for  two  lota 
in  the  town  of  Cole  Camp,  Benton  county.  The  petition  is  in 
common  form,  and  the  answer  is  a  general  **  denial.  Trial 
hefore  the  court  without  a  jury,  and  judgment  for  the  plain- 
tiff.    The  defendant  brings  the  case  here  by  writ  of  error. 

The  plaintifif  to  show  title,  first,  read  in  evidence  a  deed  of 
trust  duly  executed  by  the  defendant,  bearing  date  the  24th 
of  April,  1883,  conveying  the  premises  to  Garret  Keiffer  in 
trust  to  secure  the  payment  of  three  promissory  notes  of  the 
same  date,  executed  by  defendant  to  Henry  Mahnkin  and 
Claus  Mahnkin,  each  for  the  sum  of  nine  hundred  and  thirty- 
three  dollars  and  thirty-five  cents,  payable  one,  two,  and  th-eo 
years  after  date;  and  in  default  of  payment,  the  said  trustee, 
"or  in  the  event  of  his  sickness,  death,  or  absence  from  the 
county  of  Benton,  or  other  disability  or  refusal  to  act,"  the 
sheriff  of  said  county,  "upon  request  of  the  holder,"  was 
therein  authorized  to  sell  the  premises  "at  public  vendue  for 
cash  at  the  courthouse  door  in  the  county  of  Benton,  first  giv- 
ing twenty  days'  notice,"  etc.;  next,  a  deed  from  John  W. 
Payton,  sheriff  of  Benton  county,  acting  under  said  deed  of 
trust  on  account  of  the  refusal  of  the  trustee  therein  named 
to  act,  dated  January  '60,  1888,  conveying  the  premises  to 
plaintiff  in  pursuance  of  a  sale  that  day  made  by  him  thereof 
in  compliance  with  the  power  conferred  in  said  deed  of  trust. 

To  defeat  the  plaintiff's  recovery  upon  this  title,  by  show- 
ing an  outstanding  title  in  another,  the  defendant  read  in 
evidence  a  deed  from  said  trustee,  dated  June  23,  1885,  exe- 
cuted in  pursuance  of  a  sale  made  that  day  by  him  to  one 
Frank  Schanewerk  in  compliance  with  the  terms  of  said  deed 
of  trust,  and  recorded  August  31,  1885;  and  offered  to  read 
in  evidence  a  deed  recorded  the  same  day  from  V.  Newell, 
sheriff  of  said  county,  dated  July  24,  1885,  conveying  the 
premises  to  the  said  Frank  Schanewerk,  executed  in  pur- 
suance of  a  sale  made  by  said  sheriff  on  that  day,  duly  adver- 
tised by  the  trustee  in  accordance  with  the  requirements  of 
said  **  deed  of  trust,  but  which  sale  the  said  trustee  refused 
to  make.  Tiiis  deed  was  excluded,  by  the  court  on  the  objec- 
tion of  the  plaintiff,  for  the  reason  that  it  showed  that  the 
land  was  advertised  by  the  trustee  and  the  sale  made  by  the 
sheriff. 

The  plaintiff  in  rebuttal  introduced  parol  evidence  tending 
to  prove  that  for  many  years  there  stood  in  the  courthouse 
square,  in  the  town  of  Warsaw,  a  courthouse  erected  by  said 
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county,  in  which  all  its  courts  were  regularly  held;  also  a 
«inall  house  of  one  room,  some  fifty  to  seventy-five  feet  from 
the  courthouse,  used  as  a  county  clerk's  office.  That,  for  sev- 
eral years  prior  to  the  sale  by  Keiffer,  the  trustee,  to  Frank 
Schanewerk  in  1885,  "said  courthouse  had  been  abandoned 
and  torn  down,  not  even  the  foundation  remaining."  That 
^fter  the  abandonment  of  said  courthouse  the  county  court 
held  its  sessions  in  said  county  clerk's  office,  and  the  circuit 
court  held  its  sessions  in  a  building  known  as  the  Christian 
church,  situate  "across  one  block  and  two  streets  from  said 
courthouse  square"  in  said  town.  This  was  the  situation 
when  the  sales  were  made  to  Frank  Schanewerk,  except  that 
it  was  also  shown  that  at  that  time  there  was  another  small 
one- roomed  building  in  the  square  used  as  a  circuit  clerk  and 
recorder's  office. 

The  property  was  first  offered  for  sale  in  front  of  the  county 
clerk's  office  between  one  and  two  o'clock  p.  m.,  there  being 
present  about  fifteen  persons;  and  "bid  off""  by  one  P.  D. 
Hastain,  who  refused  to  pay  for  it.  About  two  or  three  hours 
afterwards,  and  when  there  was  present  only  about  one-third  of 
the  number  as  at  the  first  offer,  the  property  was  again  offered 
for  sale  at  the  same  place,  and  knocked  off  to  the  said  Frank 
Schanewerk  upon  his  bid  of  five  hundred  dollars.  There- 
upon the  trustee  announced  that  he  would  sell  said  property 
also  at  the  church,  and  he  and  all  the  crowd,  except  Hastain, 
*®  repaired  to  the  church,  and  the  property  was  again  offered 
for  sale  at  the  door  of  said  church,  and  bid  off  by  Frank 
Schanewerk  for  five  hundred  dollars.  And  in  pursuance  of 
these  proceedings  the  deed  of  June  23,  1885,  was  made  to 
him.  At  the  time  the  sales  were  being  made  no  court  of  any 
kind  was  being  held  in  the  county  clerk's  office  or  in  said 
church  building. 

It  was  also  shown  that  Newell  who,  as  sheriff  and  trustee, 
made  the  second  deed  offered  in  evidence  but  rejected  by  the 
court,  sold  the  property  both  in  front  of  the  county  clerk's 
office  and  at  said  church,  and  that  it  was  bid  off  at  both 
places  by  Frank  Schanewerk  at  five  hundred  dollars. 

The  power  of  sale  given  in  tiie  deed  of  trust  was  restricted 
to  a  sale  "at  the  courthouse  door  in  the  county  of  Benton," 
the  time  of  wliich  sale  had  been  previously  advertised  for 
twenty  days.  This  power  is  the  creature  of  contract,  and  not 
of  law,  and  must  be  strictly  followed,  in  order  to  render  its 
exercise  legitimate.     The  evidence  shows  that  at  the  time  the 
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sale  was  made  the  old  courthouse  had  been  torn  down  and 
not  a  vestige  of  it  remained,  and  that  the  new  one  afterwards 
erected  upon  the  same  site  had  not  yet  been  built.  But  it 
does  not  show  what  the  situation  was  when  the  deed  of  trust 
was  made.  So  that,  conceding  that  we  might  resort  to  tho 
circumstances  attending  the  transaction  for  assistance  iri 
ascertaining  the  intention  of  the  grantor,  we  have  nothing  ta 
go  to  in  this  case  except  the  deed.  The  letter  of  the  deed  i» 
that  the  sale  must  be  made  at  the  courthouse  door,  i.  e.,  that 
one  sale  of  the  property  shall  be  made,  at  one  door,  of  ono 
particular  courthouse;  not  that  several  sales  shall  be  made  at 
different  times,  at  the  door  of  several  courthouses,  as  was  at- 
tempted in  this  case. 

The  old  county  clerk's  office  in  the  public  square  in  which 
the  county  court  held  its  sessions  might,  for  *''  some  of  the 
purposes  of  that  court,  be  called  a  courthouse,  and  the  church 
temporarily  provided  for  the  circuit  court  to  hold  its  session 
in,  might  (at  least  when  that  court  was  in  session)  be  held 
to  be  the  courthouse  for  judicial  proceedings  in  that  court: 
Kane  v.  McCown,  55  Mo.  181;  Bouldin  v.  Ewart,  63  Mo.  331. 
But  it  must  be  remembered  that  we  are  here  dealing  with  a 
power  created  in  a  private  contract,  by  a  person  using  lan- 
guage in  its  usual  and  ordinary  signification,  and  when  he 
says  "courthouse  in  Benton  county,"  nothing  else  appearing, 
he  means  the  house  provided  by  the  county  for  the  purpose, 
and  in  which  are  held  the  sessions  of  the  various  courts  of 
the  county:  Hambright  v.  Brockman,  59  Mo.  52,  and  in  which 
are»generally  the  offices  of  the  county  officials.  For  that  ia 
the  meaning  usually  and  ordinarily  given  to  the  term  ''court- 
house in  a  county  of  Missouri," 

The  evidence  in  this  case  discloses  that  not  one  of  the  sale* 
of  the  property  made  prior  to  the  one  under  which  the  plain- 
tiff claims  was  made  at  the  door  of  the  courthouse  in  Benton 
county  as  thus  defined,  unless  a  part  can  be  made  equal  to 
the  whole.  In  the  recent  case  of  Stewart  v.  Brown,  112  Mo» 
171,  in  which  four  opinions  were  delivered  in  court  in  Bank^ 
the  questions  briefly  discussed  in  tliis  paragraph  were  very 
deliberately  considered  and  the  previous  decisions  reviewed, 
and  we  are  all  agreed  that  none  of  the  sales  to  Frank  Schane- 
werk  in  this  case  can  be  upheld  under  that  or  any  of  the  pre- 
vious decisions  of  this  court. 

It  may  be  conceded,  then,  that  if  this  were  an  action  of 
ejectment  by  Frank  Schanewerk,  the  first  purchaser,  against 


June,  1893.]       Schanewerk  v.  Hoberecht.  63S 

the  defendant,  the  grantor  in  the  deed  of  trust  in  possession^ 
in  which  he  had  set  up  the  facts  proven  herein  by  parol  evi- 
dence to  defeat  a  recovery  on  tl)e  ground  that  his  equity  of 
redemption  had  not  been  foreclosed  with  an  offer  to  redeem» 
the  defense  would  ***  have  been  a  good  one  under  the  deci- 
sions of  this  court,  for  the  reason  that  the  prima  facie  casfr 
made  by  the  trustee's  deed  would  have  been  overcome  by 
showing  that  the  sales  to  Frank  Schanewerk  were  not  mad& 
at  the  place  contemplated  by  said  deed  of  trust. 

But  that  is  not  this  case.  Here  the  defendant,  the  mort"^ 
gagor  in  possession,  makes  no  complaint  of  the  sale  under 
the  power  given  by  him.  On  the  contrary,  he  asserts  the- 
validity  of  that  sale  by  setting  up  the  outstanding  title  ac- 
quired under  it  against  the  plaintiff's  title  acquired  by  a 
subsequent  sale  and  deed  under  the  same  deed  of  trust.  And 
the  only  question  in  the  case  is,  which  one  of  the  two,  Frank 
Schanewerk  or  William  Schanewerk,  has  the  legal  title  to- 
the  premises?  With  the  equities  of  any  person  against  that 
legal  title  we  have  nothing  to  do.  For  the  purposes  of  this- 
case  the  defendant  stands  in  the  shoes  of  Frank  Schanewerk,. 
claiming  under  his  legal  title  nothing  more  and  nothing  less,. 
and  the  plaintiff  claims  the  legal  title  under  his  subsequent 
trustees'  deed,  and  nothing  else.  The  deeds  of  each  from  thfr 
trustee  are  properly  executed,  show  in  each  case  on  their  facfr 
ah  execution  of  the  power  granted  in  strict  compliance  with 
the  terms  of  the  deed  of  trust,  and  that  of  Frank  Schane- 
werk, being  first  in  point  of  time,  had  the  effect  of  transfer- 
ring to  him  the  legal  title  as  between  these  two  deeds^ 
Whatever  equities  that  title  may  be  subject  to  in  his  hands^ 
the  plaintiff  sets  up  none  in  his  pleadings,  and  shows  none 
by  his  evidence  superior  to  those  of  Frank  Schanewerk,  for 
they  each  bought  in  market  overt  at  a  sale  at  which  the  rule 
caveat  emptor  obtains,  and  the  plaintiff  with  the  record  of 
Frank  Schanewerk's  prior  deed  staring  him  in  the  face. 

The  whole  force  of  the  plaintiff's  parol  evidence  in  rebuttal 
was  to  show  an  equitable  defense  of  the  defendant  against 
the  outstanding  title  upon  whicii  the  **  defendant  relied  to- 
defeat  plaintiff's  claim  of  legal  title.  It  goes  without  saying 
that  this  defense  belonged  to  the  defendant,  and  not  to  the 
trustee,  who  sold  the  cestui  que  trust,  at  whose  instance  he 
sold,  nor  to  the  plaintiff,  who,  at  the  subsequent  sale,  pur- 
chased from  the  trustee  with  record  notice  of  such  sale,  and 
the  conveyance  of  the  legal  title  in  pursuance  thereof.    What- 
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ever  equities  there  are  in  the  case  growing  out  of  the  facts 
shown  in  evidence  are  the  equities  of  the  defendant  against 
the  legal  title  of  Frank  Schanewerk,  upon  which  title  the 
defendant  stands,  and  not  of  the  plaintiff,  with  which,  how 
«ver,  as  before  said,  we  have  nothing  to  do,  the  only  question 
being:  Did  Frank  Schanewerk,  by  his  deed,  get  the  legal  title 
of  defendant,  grantor  in  the  deed  of  trust?  If  he  did,  then 
the  plaintiflF  got  none  by  his  subsequent  deed,  and  the  finding 
and  judgment  should  have  been  for  the  defendant.  A  power 
of  sale  in  a  deed  of  trust,  in  which  the  legal  estate  has  been 
conveyed  to  the  trustee  to  secure  a  debt  due  a  creditor,  is  not 
a  mere  naked  authority,  but  a  power  coupled  with  an  inter- 
est, and  is  irrevocable  by  the  grantor:  2  Am.  Law  Reg.,  N.  S.» 
€54j  2  Perry  on  Trusts,  4th  ed.,  sec.  602  h;  2  Jones  on  Mort> 
gages,  4th  ed.,  sec.  1792. 

"  The  mortgagee  in  a  deed  of  mortgage  and  the  trustee  in  a 
deed  of  trust  take  the  legal  title  and  estate  for  the  purposes  of 
their  security.  In  all  cases  the  legal  title  is  in  the  trustee 
under  the  trust  deed,  if  the  deed  purports  to  convey  the  es- 
tate" :  2  Perry  on  Trusts,  sec.  602  i.  "  The  legal  estate  being 
thus  in  the  mortgagee  or  trustee  for  the  purpose  of  the  secur- 
ity, the' power  of  sale  is  a  power  appendant  to  the  estate  itself 
and  takes  effect  out  of  it.  If  the  mortgagee  or  trustee  ceases 
in  any  way  to  have  an  interest  in  the  estate  he  ceases  to  have 
any  power  over  it.  If,  therefore,  they  totally  alienate  the 
estate  to  which  the  power  '*  is  appendant,  they  extinguish 
the  power.  If  a  trustee  conveys  the  property  even  in  a  breach 
of  the  trust,  he  extinguishes  his  power,  and  a  subsequent  sale 
will  be  void.  But  a  court  of  equity  can  give  relief  from  fraud 
and  breaches  of  trust"  :  2  Perry  on  Trusts,  sec  602  k.  "In  a 
conveyance  to  a  trustee  or  mortgagee  the  title  as  between  the 
grantor  or  mortgagor  and  the  trustee  passes  to  the  trustee  or 
mortgagee.  A  trustee  who  has  the  fee  in  himself  may  convey 
it  even  if  the  conveyance  is  a  breach  of  the  trust,  and  his 
grantee  takes  a  title  upon  which  he  can  maintain  actions  at 
law.  And  so  it  is  said  that  although  a  trustee  may  convey 
the  legal  title  in  breach  of  the  trust,  and  without  complying 
with  the  power,  yet  the  grantee  will  take  a  title  good  at  law"  : 
2  Perry  on  Trusts,  sec.  602  aa.  "  This  rule  is  founded  upon 
a  general  principle,  and  prevails  in  all  the  states  ....  ex- 
cept in  New  York,  which  converts  the  title  of  a  trustee  into  a 
power  by  forbidding  and  making  void  all  sales  in  breach  of 
the  trust"  :   2  Perry  on  Trusts,  sec.  602  aa,  note  1.      The  gen- 
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eral  principle  being  that  "the  legal  estate  in  the  hands  of  a 
trustee  has  at  common  law  precisely  the  same  properties^ 
characteristics,  and  incidents,  as  if  the  trustee  were  the  abso- 
lute beneficial  owner"  :  1  Perry  on  Trusts,  sec.  321. 

This  principle  has  been  recognized  in  this  state,  Gale  v. 
Mensing,  20  Mo.  461;  64  Am.  Dec.  197;  Hannibal  etc.  R.  R. 
Co.  V.  Green,  68  Mo.  169;  Bowlin  v.  Furman,  28  Mo.  427.  In 
the  last  case,  Scott,  J.  said:  "It  cannot  be  questioned  that 
the  deed  of  a  trustee  conveys  a  legal  title.  The  trustee  hav- 
ing a  legal,  though  defeasible,  title,  that  title  becomes  absolute 
in  his  vendee  in  a  court  of  law.  In  a  court  of  law  the  vendee 
need  not  show  that  the  conditions  of  the  trust  deed  have  been 

complied  with Although  there  is  now  no  distinction 

between  courts  of  law  and  equity,  yet  if  a  party  under  the 
present  system  will  file  a  petition  which  formerly  only  '*  en- 
titled him  to  a  legal  remedy,  he  cannot  now  under  such  a 
petition  have  any  other  than  the  remedy  he  formerly  had. 
If  he  would  have  equitable  relief  he  must  set  out  in  his 
pleading  the  facts  which  give  him  title  to  it."  And  Bliss,  J. 
in  Johnson  v.  Houston,  47  Mo.  227,  says:  "  The  plaintiffs  have 
no  equity,  but  rely  solely  upon  the  legal  title  of  Mrs.  Johnson. 
That  she  once  held  the  title  is  clear.  But  in  a  mortgage,  or 
a  deed  of  trust  in  the  nature  of  a  mortgage,  the  legal  title 
after  condition  broken  passes  to  the  mortgagee  or  trustee. 
Such  is  the  general  law  though  modified  in  New  York  by  the 
statute  forbidding  ejectment  by  the  mortgagee,  and  such  is 
the  law  of  Missouri:  Walcop  v.  McKinney,  10  Mo.  229;  Meyer 
V.  Campbell,  12  Mo.  603;  Sutton  v.  Mason,  38  Mo.  120;  Hub- 
ble v.  Vaughan,  42  Mo.  138.  These  cases  arose  under  com- 
mon mortgages,  but  a  deed  of  trust  is  also  an  absolute 
conveyance  upon  its  face,  with  the  same  condition  of  avoid- 
ance if  the  debt  is  paid;  and  the  addition  of  a  power  to  sell 
witliout  judicial  proceedings  to  foreclose  certainly  cannot 
avoid  the  legal  effect  of  the  grant." 

The  principles  announced  in  these  authorities  have  never 
been  directly  questioned.  Applied  to  the  case  in  hand,  it 
must  be  held  that  the  trustee's  deed  of  Keiffer,  of  August 
81,  1885,  to  Frank  Schanewerk,  vested  in  him  the  legal  title 
to  the  premises  in  question,  although  in  a  court  of  equity  in 
a  proper  proceeding,  the  sale,  upon  the  facts  shown  by  the 
parol  evidence  of  the  plaintiff,  might  be  held  to  be  void, 
and  the  deed  so  declared,  or  treated,  as  to  a  party  having  a 
right  to  invoke  the  powers  of  that  court  for  his  protection 
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against  Buch  sale  and  deed.  The  only  doubt  as  to  the  cor*' 
rectness  of  such  a  conclusion  arises  from  the  fact  that  in 
■£ome  cases  of  that  character,  in  the  opinions  rendered,  it  is 
too  broadly  stated  or  assumed,  in  one  form  or  another,  "that 
where  a  power  in  a  deed  of  trust  '*  has  not  been  executed  in 
Accordance  with  essential  conditions,  the  sale,  and  deed,  will 
be  held  to  be  utterly  void,  both  at  law,  and  in  equity."  As, 
for  example,  Thornburg  v.  Jones^  86  Mo.  514;  Powers  v.  Kueck- 
hoff,  41  Mo.  426;  97  Am.  Dec.  281;  Eitelgeorge  v.  Mutual 
Mouse  Building  Assn.,  69  Mo.  52;  Goff  v.  Roberts,  72  Mo.  570; 
Long  V.  Long,  79  Mo.  644;  Siemers  v.  Schrader,  88  Mo.  20; 
Ohnsorg  v.  Turner,  13  Mo.  App.  533;  87  Mo.  127. 

In  the  last  case  one  of  the  grounds  upon  which  an  injunc- 
tion was  refused  restraining  a  second  sale  by  the  trustee  under 
a  deed  of  trust,  where  it  appeared  upon  the  face  of  the  trus- 
tee's deed  that  the  first  sale  made  thereunder  was  not  made 
in  conformity  with  the  requirements  of  the  trust  deed,  was, 
that  the  trustee's  deed  was  an  absolute  nullity,  and  cast  no 
cloud  upon  the  title.  While  the  case  in  hand  is  distinguish- 
able from  the  Ohnsorg  case,  in  that  the  trustee's  deed  here 
under  the  first  sale  shows  a  sale  in  strict  compliance  with  the 
requirements  of  the  deed  of  trust;  yet  if  the  conclusion  we  have 
reached  is  correct,  the  first  deed  in  that  case  did  cast  a  cloud 
upon  the  title,  although  the  sale  was  void,  and  its  existence 
furnished  ground  for  the  interposition  of  chancery  power. 

In  Goffy.  Roberts,  72  Mo.  570,  it  was  ruled  that  in  an  action 
of  ejectment,  under  a  general  denial,  it  might  be  shown  that 
the  sale  under  a  deed  of  trust  was  made  at  a  place  other  than 
that  designated  in  the  deed  in  order  to  defeat  a  recovery.  If 
the  conclusion  we  have  here  reached  is  correct,  that  ruling 
was  also  incorrect. 

As  to  the  dicta  in  the  other  cases,  it  is  only  necessary  to 
gay  that  the  authority  cited  for  them,  in  the  main,  is  the 
early  case  of  Stine  v.  Wilkson,  10  Mo.  75,  which  does  not 
warrant  them,  the  point  ruled  there  being  (as  stated  in  the 
syllabus)  that  "chancery  has  jurisdiction  *'  to  control  the 
acts  of  a  trustee,  under  a  deed  to  secure  the  payment  of 
money;  and  where  the  powers  conferred  on  the  trustees  are 
not  strictly  pursued  will  set  aside  his  sales." 

It  follows  from  what  iias  been  said  that  the  judgment 
ought  to  be  reversed,  and  the  cause  remanded,  and  it  is  ao« 
cordingly  so  ordered. 

All  concur  except  Barclay,  J.,  not  voting. 
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Trusts— Effect  or  Irregular  Sales  by  Trustees. — A  trustee  may  di- 
vest himself  of  the  legal  title  without  compliance  with  the  conditions  of  th« 
trust,  but  a  sale  and  deed,  except  in  strict  compliance  with  such  conditions, 
«re  of  no  effect  whatever  so  far  as  the  trustor's  equitable  estate  is  con- 
cerned:  Stephens  v.  Clay,  17  Cal.  489;  31  Am.  St  Rep.  328,  and  note.  Sales 
and  conveyances  by  trustees  are  subjects  of  the  ezhaustiv^e  monographic 
note  to  Tyler  t.  Hen-ing,  19  Am-  St.  Rep.  266-297.  T 


In  re  Thompson. 

[117  MissoUKi,  88.] 
Constitutional  Law — Vagranct — Involuntary  Servitude. — A  statute 
authorizing  a  vagrant,  not  accused  of  crime,  to  be  hired  for  a  specified 
period  to  the  highest  bidder,  after  a  finding  of  the  fact  of  vagrancy  by 
a  jury,  is  void,  as  being  in  conflict  with  both  the  state  and  federal  con- 
stitutions prohibiting  •'  slavery  or  involuntary  servitude  except  in  pun- 
ishment of  crime  whereof  the  party  shall  have  been  duly  convicted." 

Habeas  Corpus  for  the  release  of  a  negro  who  was  arrested 
and  charged  with  being  a  vagrant,  and  brought  before  a  jus- 
tice of  the  peace.  A  jury  being  summoned,  the  defendant 
was  by  it  found  to  be  a  vagrant,  in  accordance  with  the  evi- 
dence adduced.  The  justice  then  issued  a  warrant  to  a  con- 
stable of  that  township  commanding  him,  after  three  days* 
public  notice,  to  hire  the  defendant  for  six  months  to  the 
liighest  bidder  for  cash.  In  the  mean  time  the  defendant 
petitioned  the  supreme  court  for  a  writ  of  habeas  corpus.  The 
proceeding  under  which  defendant  was  found  to  be  a  vagrant 
was  had  under  chapter  169,  2  Revised  Statutes  of  Missouri, 
1889,  which,  so  far  as  here  material,  is  as  follows:  "  Sec.  8846. 
Every  able-bodied  person  who  shall  be  found  loitering  about 
without  visible  means  of  support  and  maintenance,  and  who 
does  not  apply  himself  to  labor,  or  some  other  honest  calling 
to  procure  a  livelihood,  and  all  able-bodied  persons  who  are 
found  begging,  or  who  quit  their  houses  and  leave  their  wives 
and  cliildren  without  the  means  of  subsistence,  shall  be  deemed 
and  treated  as  vagrants."  "  Sec.  8848.  When  any  such  per- 
son is  found,  any  justice  of  the  peace  of  the  county  shall, 
upon  information,  or  from  his  knowledge,  issue  his  warrant 
to  the  sheriff  or  constable  to  bring  such  person  before  him." 
"Sec.  8849.  If  upon  examination  it  shall  appear  that  such 
person  is  a  vagrant,  the  fact  of  vagrancy  having  been  estab- 
lished by  the  verdict  of  a  jury,  summoned  and  sworn  to  in- 
quire whether  the  person  be  a  vagrant  or  not,  the  justice  shall 
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make  out  a  warrant  directing  the  sheriff  or  constable  to  keep 
such  person  in  his  custody  until  three  days'  notice  can  bo 
given  by  advertisement,  set  up  in  the  most  public  places  in 
the  county,  of  the  hiring  out  of  such  vagrant,  at  the  court- 
house door  in  said  county,  for  the  term  of  six  months,  to  the 
highest  bidder,  for  cash  in  hand."  Section  3841,  spoken  of 
in  the  opinion,  reads  as  follows:  "Sec.  3841.  Every  person 
who  may  be  found  loitering  around  houses  of  ill-fame,  gamb- 
ling-houses, or  places  where  liquors  are  sold  or  drank,  without 
any  visible  means  of  support,  or  shall  attend  or  operate  any 
gambling  device  or  apparatus,  or  be  engaged  in  practicing 
any  trick  or  device  to  procure  money  or  other  thing  of  value^ 
or  shall  be  engaged  in  any  unlawful  calling  whatever,  and 
every  able-bodied  married  man  who  shall  neglect  or  refuse  to 
provide  for  the  support  of  his  family,  and  every  person  found 
tramping  or  wandering  around  from  place  to  place  without 
any  visible  means  of  support,  shall  be  deemed  a  vagrant,  and, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  twenty  days,  or  by  fine  not  less 
than  twenty  dollars,  or  by  both  such  fine  and  imprisonment." 

F.  W.  Lehmann,  E.  S.  Gantt,  George  S.  Grover,  and  George 
Robertson^  for  the  petitioner. 

R.  F.  Walker,  attorney  general,  for  the  state. 

*''  Sherwood,  J.  The  validity  of  the  warrant  of  commit- 
ment is  questioned  by  petitioner's  counsel  on  two  grounds: 
1.  On  the  ground  that  the  statutory  provisions  first  above 
quoted  have  been  repealed  by  necessary  ®®  implication  re- 
. suiting  from  the  enactment  of  section  3841,  supra;  and  2.  That 
if  not  thus  repealed  that  they  are  unconstitutional.  Counsel 
for  the  state  denies  that  chapter  169  has  been  repealed  in 
consequence  of  the  enactment  of  section  3841,  and  insists  that 
the  statutory  provisions  under  which  petitioner  was  found  to 
be  a  vagrant  are  not  obnoxious  to  any  constitutional  objec- 
tions. 

Where  one  statute  on  any  given  subject  is  in  existence,  and 
another  statute  is  passed  on  the  same  subject,  but  with  differ- 
ent provisions,  but  yet  not  covering,  perhaps,  the  whole  sub- 
ject embraced  in  the  first  one,  and  no  repealing  words  are 
used,  it  is  sometimes  quite  difficult  to  determine  whether  the 
first  statute  is  repealed  in  whole  or  only  in  part,  or  whether 
the  provisions  of  the  second  statute  are  merely  cumulative  ia 
character.     This  difficulty  confronts  us  in  the  present  instance. 
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If,  however,  chapter  169,  a  part  of  which  has  been  quoted, 
has  been  repealed  as  a  result  of  the  subsequent  enactment, 
then  clearly  the  justice  was  without  jurisdiction  in  the  prem- 
ises; the  same  effect  follows  if  the  statute  on  which  his  au- 
thority is  supposed  to  rest  is  violative  of  the  organic  law. 

This  being  the  case,  it  is  thought  best  to  assume,  for  the 
purpose  of  this  discussion,  that  the  position  of  the  state  is  cor- 
rect— that  chapter  169  has  not  been  repealed — as  by  so  doing 
the  merits  of  this  cause  can  be  more  satisfactorily  reached 
than  if  the  discussion  should  proceed  on  the  theory  that  the 
statute  in  question  were  no  longer  in  force  in  consequence  of 
the  passage  of  the  subsequent  act;  and  should  it  be  deter- 
mined that  chapter  169  is  invalid  on  constitutional  grounds, 
then  of  course  all  necessity  for  determining  its  repeal  or  non- 
repeal  is  thereby  obviated. 

Pursuing  the  course  indicated,  let  comparison  be  instituted 
between  tiie  statute  and  the  constitution  in  *®  order  to  settle 
the  question  whether  the  former  is  in  conflict  with  the  latter. 

Section  2  of  article  1  of  the  constitution  of  this  state 
adopted  July  4,  1865,  declares  "  that  there  cannot  be  in  this 
state  either  slavery  or  involuntary  servitude,  except  in  pun- 
ishment of  crime,  whereof  the  party  shall  have  been  duly 
convicted." 

This  section  has  now  become  section  81  of  article  2  of  our 
present  constitution,  and  is  substantially  a  literal  transcript 
of  a  like  provision  contained  in  the  ordinance  of  1787,  penned 
by  the  hand  of  Thomas  Jefferson,  and  this  in  substance  is 
section  1  of  the  thirteenth  amendment  to  the  constitution  of 
the  United  States. 

That  petitioner  has  been  guilty  of  no  crime  stands  conceded 
by  the  state,  as  indeed  it  must  haye  been,  considering  the 
terms  of  the  statute  under  which  proceedings  were  had  against 
him.  That  those  proceedings,  if  allowed  to  reach  their  antic- 
ipated and  ultimate  development,  would  result  in  the  impris- 
onment of  the  petitioner,  in  his  being  subjected  to  involuntary 
servitude  and  to  punishment,  is  equally  clear,  for  imprison- 
ment occurs  whenever  another  is  detained  or  deprived  of  the 
power  of  locomotion  against  his  will;  involuntary  servitude  is 
but  the  condition  of  a  person  compelled  to  do  service  for  an- 
other, and  punishment  is  ''the  penalty  for  transgressing  the 
law":  Wharton's  Law  Dictionary;  or  it  is  any  evil  or  incon- 
venience consequent  upon  crime  or  misdemeanor:  4  Black- 
stone's  Commentaries,  7. 

AM.  ST.  Kep-  Vou  XXXVIIL-41 
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So  that  the  constituent  elements  of  this  case  are:  Impris- 
onment, punishment,  and  involuntary  servitude  without  any 
charge,  proof,  or  legislative  enactment  establishing  the  act  of 
petitioner  to  have  been  a  crime. 

The  question  then  is,  can  a  statute  which  authorizes  such 
proceedings  as  are  here  brought  under  review  stand  before  the 
prohibitions  of  our  state  and  federal  constitutions?  In  this 
investigation  it  is  needless  to  ®®  cite  authorities  like  that  of 
Byers  v.  Commonwealth^  42  Pa.  St.  89,  which  assert  familiar 
rulings  in  regard  to  the  arrest  and  commitment  of  vagrants, 
or  professional  thieves  when  about  to  ply  their  vocation,  for 
in  those  cases  the  constitutional  point  now  in  hand  was  neither 
involved  nor  passed  upon.  Precedents  precisely  in  point 
have  not  been  found,  but  petitioner's  counsel  have  cited  some 
cases  which  are  analogous  to  the  present  one. 

Thus  in  an  early  case  in  Indiana  it  was  ruled  that  though 
an  adult  negress  had  voluntarily  bound  herself  by  indenture 
and  for  a  valuable  consideration  to  serve  the  obligee  for  the 
term  of  twenty  years,  yet  it  would  not  be  enforced  upon  her, 
because  to  do  so  would  be  to  impose  upon  her  ''involuntary 
servitude"  in  violation  of  the  constitution  of  that  state:  Clark's 
case,  1  Blackf.  122;  12  Am.  Dec.  213. 

In  Turner's  case,  1  Abb.  (U.  S.  C.  C.)  84,  the  petitioner  was 
a  young  negress  who  was  indentured  to  her  former  master 
until  she  should  become  eighteen  years  of  age.  Under  the 
law  of  Maryland,  persons  thus  apprenticed  were  allowed  to  be 
assigned  and  transferred  at  the  will  of  the  master  to  any  person 
in  the  county,  the  authority  of  the  master  over  such  an  ap- 
prentice was  described  as  a  "property  and  interest,"  and  in 
other  important  particulars  differed  from  indentures  prescribed 
for  white  apprentices,  and  upon  this  it  was  held  on  habeas 
corpus  that  such  an  apprenticeship  was  involuntary  servitude 
within  the  meaning  of  the  first  clause  of  the  thirteenth 
amendment  of  the  federal  constitution,  and  the  petitioner  was 
discharged. 

In  the  Slaughter  Houses  cases,  16  Wall.  36,  and  in  the  Civil 
Rights  cases,  109  U.  S.  36,  it  was  held  that  while  the  thirteenth 
an:endment  was  primarily  intended  to  abolish  African  slavery, 
yet  it  was  broad  enough  to  extend,  and  did  extend,  to  every 
form  of  involuntary  ®*  servitude  within  the  United  States,  or 
within  their  jurisdiction  whether  the  rights  involved  were 
those  of  the  white  or  of  other  races.  Touching  the  amend- 
ment now  under  discussion,  an  eminent  jurist  says: 
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"Throughout  the  land  involuntary  servitude  is  abolished 
by  constitutional  amendment,  except  as  it  may  be  imposed 
in  the  punishment  of  crime.  Nor  do  we  suppose  the  exception 
•will  permit  the  convict  to  be  subjected  to  other  servitude  than 
such  as  is  under  the  control  and  direction  of  the  public  au- 
thorities in  the  manner  heretofore  customary.  The  laws  of 
the  several  states  allow  the  letting  of  the  services  of  the  con- 
Ticts,  either  singly  or  in  numbers,  to  contractors  who  are  to 
■employ  them  in  mechanical  trades  in  or  near  the  prison,  and 
under  the  surveillance  of  its  officers;  but  it  might  well  be 
doubted  if  a  regulation  which  should  suffer  the  convict  to  be 
placed  upon  the  auction  block  and  sold  to  the  highest  bidder, 
either  for  life  or  for  a  term  of  years,  would  be  in  harmony 
•with  the  constitutional  prohibition":  Cooley  on  Constitutional 
Limitations,  6th  ed.,  363. 

In  this  case  it  will  be  observed  that  just  what  Judge  Cooley 
■supposed  might  be  within  the  range  of  possibility  would  have 
occurred  but  for  the  intervention  of  this  court.  The  case  he 
puts,  however,  is  in  relation  to  suffering  a  "convict  to  be 
placed  on  the  auction  block  and  sold  to  the  highest  bidder." 
If  such  a  proceeding  would  fall  under  the  ban  of  constitutional 
prohibitions,  then  a  fortiori  would  a  like  result  follow  where, 
-as  here,  the  proposed  object  of  sale  has  not  been  so  much  as 
accused  of  crime. 

The  "convict"  may  lawfully  be  condemned  to  involuntary 
servitude,  to  imprisonment  in  punishment  of  his  crime;  not 
so  with  one  in  similar  circumstances  to  those  of  petitioner. 
Doubtless  he  might  be  proceeded  against  and  punished  under 
the  provisions  of  **  section  3841,  which  makes  the  act  of 
being  a  vagrant  punishable  as  a  crime;  but  in  no  other  way, 
if  obedience  is  due  to  express  constitutional  prohibitions. 

The  premises  considered,  we  hold  that  the  law  under  which 
petitioner  is  restrained  of  his  liberty  contravenes  the  constitu- 
tion of  the  United  States  and  of  this  state,  and  he  is  therefore 
entitled  to  be  discharged,  and  it  is  so  ordered.     All  concur. 


Vagrancy. — Statutes  relating  to  vagrancy  usually  define  a  vagrant  to  be 
an  idle  person  who  roams  about  from  place  to  place  without  any  certain  call« 
ing,  begging,  or  living  without  labor  or  visible  means  of  support.  This  is 
also  the  common-law  definition.  Vagrancy,  then,  is  distinguished  from  dig- 
-orderly  conduct  and  breaches  of  the  peace,  and  includes  only  such  cases  of 
vagabondage  as  are  known  to  the  common  law.  Its  statutory  definition  can- 
not be  enlartred  by  municipal  ordinance:  In  re  Way,  41  Mich.  299. 

Statu'ea  Designed  to  Suppress  Vagrancy,  if  in  derogation  of  the  right  to  a 
i&ir  and  public  trial  and  to  protection  against  oppressive  and  irregular  action. 
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must  be  strictly  construed:  In  re  Way,  41  Mich.  299;  People  v.  Turner,  65 
111.  280;  8  Am.  Rep.  645. 

A  statute  authorizing  two  overseers  of  the  poor,  by  writing,  under  their 
hands,  to  commit  vagrants  and  paupers  to  the  workhouse  without  trial  is 
void,  as  being  in  violation  of  the  fourteenth  amendment  to  the  constitution 
of  the  United  States:  Portland  v.  Bangor,  65  Me.  120;  20  Am.  Rep.  681. 
Although  it  has  been  held  that  the  state  has  no  power  to  commit  a  child 
who  is  guilty  of  no  crime  to  a  reform  school  on  the  mere  allegation  that  he 
is  destitute  of  proper  parental  care,  and  is  growing  up  in  mendicancy,  igno-^ 
ranee,  idleness,  and  vice:  People  v.  Turner,  55  111.  280;  8  Am.  Rep.  645;  yefe 
it  is  now  well  settled  by  numerous  cases  in  Illinois,  as  well  as  in  other  states, 
that  the  commitment  of  dissolute  and  vagabond  children  to  industrial  or  re- 
form schools,  without  trial  by  jury  or  conviction  of  crime,  does  not  deprive 
them  of  their  personal  liberty  in  a  constitutional  sense.  Under  statutes  of 
this  character  due  provision  is  always  made  for  the  protection  of  all  just 
rights,  and  the  institution  is  not  a  prison,  but  a  school.  The  sending  of 
children  there  to  be  taken  care  of  under  a  proper  manager  or  guardian,  who 
otherwise  has  no  control  over  them,  is  not  to  be  regarded  as  punishment. 
The  restraint  of  liberty  in  such  institution  is  no  more  than  is  found  in  any 
well-regulated  school.  Such  degree  of  restraint  is  necessary  to  the  proper 
education  of  such  children,  and  is  in  no  sense  an  infringement  on  the  inherent 
and  inalienable  right  of  personal  liberty:  In  re  Ferrier,  103  111.  367;  42  Am. 
Rep.  10;  County  of  McLean  V.  Bumphreys,  104  111.  378;  Milwaukee  Industnal 
School  V.  Supervisors,  40  Wis.  328;  22  Am.  Rep.  702;  Both  v.  House  ofRe/uge^ 
31  Md.  329;  People  v.  New  York  Catholic  Protectory,  101  N.  Y.  195;  Cincin' 
nati  House  of  Refuge  v.  Ryan,  37  Ohio  St.  197;  Farnham  v.  Pierce,  141  Mass. 
203;  55  Am.  Rep.  452;  Ex  parte  Crouse,  4  Whart.  9.  Under  a  statute  em- 
powering a  grand  jury  to  make  a  return  in  writing,  authorizing  the  commit- 
ment of  a  minor  who  is  vicious,  idle,  and  abandoned  to  a  "state  reform 
farm,"  without  trial,  the  court  said:  "The  proceeding  is  purely  statutory, 
and  the  commitment,  in  cases  like  the  present,  is  not  designed  as  a  punish- 
nicn.  for  crime,  but  to  place  nnnors  of  the  description,  and  for  the  causes 
specified  in  the  statute,  under  the  guardianship  of  the  public  authorities 
named,  for  proper  care  and  discipline,  until  they  have  reformed  or  arrive  at 
tlie  age  of  majority.  Tiie  institution  to  which  they  are  committed  is  a 
school,  not  a  prison;  nor  is  the  character  of  their  detention  affected  by  the 
fact  that  it  is  also  a  place  where  juvenile  convicts  may  be  sent  who  would 
otherwise  be  condemned  to  confinement  in  the  common  jail  or  penitentiaryr 
Prescott  V.  State,  19  Ohio  St.  184-188;  2  Am.  Rep.  388. 

Right  to  Tnal  by  Jwy. — A  statute  conferring  jurisdiction  upon  a  justice 
of  the  peace  to  try,  convict,  and  commit  to  a  prison,  or  house  of  correction, 
vagrant  or  disorderly  persons,  without  the  intervention  of  a  jury,  is  consti- 
tutional, and  not  in  violation  of  the  constitutional  guarantee  of  trial  by  jury. 
The  declaration  that  an  accused  "party  is  entitled  to  a  speedy  trial  by  an 
impartial  jury  must  be  understood  as  referring  to  such  crimes  and  accusa- 
tions as  have,  by  the  regular  coui'se  of  the  law  and  the  established  modes  of 
procedure,  as  heretofore  practiced,  been  the  subjects  of  jury  trial.  It  could 
never  have  been  intended  to  embrace  every  species  of  accusation  involving 
either  criminal  or  penal  consequences."  The  exercise  of  such  summary 
jurisdiction,  and  the  infliction  of  the  punishment  prescribed  by  the  statute 
in  such  cases,  without  a  trial  by  jury  of  twelve  men,  is  not  regarded  any 
wiiere  as  being  in  violation  of  fundamental  guarantees  of  the  rights  and  lib- 
erties of  the  people:  State  v.  Olenn,  54  Md,  572-699  et  seq.,  where  the  quea>» 
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tion  is  reviewed  at  great  length;  CcmmonweaWi  t.  Rottoway,  5  Binn.  616.  If 
the  statute  provides  that  upon  an  accnsation  of  vagrancy  the  accused  shall 
be  tried  by  a  jury  composed  of  a  less  number  than  twelve,  it  is  constitu- 
tional, and  the  accused  is  not  entitled  as  of  right  to  be  tried  before  a  com* 
-mon-law  jury  composed  of  twelve  men:  Allen  v.  State,  51  Ga.  264;  In  re 
J'errier,  103  IlL  367;  42  Am.  Rep.  10.  In  the  latter  case  it  was  said:  "This 
is  not  a  proceeding  according  to  the  course  of  the  common  law,  in  which  the 
right  to  a  trial  by  jury  is  guaranteed,  but  the  proceeding  is  a  statutory  one, 
«...  and  '  in  those  cases  which  were  not  formerly  triable  by  jury,  if  the 
legislature  provide  for  such  trial  now,  they  may  doubtless  provide  a  statu- 
tory tribunal  composed  of  any  number  of  persons,  and  no  question  of  con- 
stitutional power  or  right  could  arise.'"  Cooley  on  Constitutional  Limita- 
tions, 319,  is  to  the  same  effect. 

Sufficiency  of  Indictment. — An  indictment  charging  vagrancy  is  not 
«ufficient  if  it  merely  charges  that  the  accused  is  a  vagrant  within  the  mean> 
ing  of  the  law.  The  statutory  constituents  of  the  offense  must  be  alleged  in 
plain  and  intelligible  words,  so  as  to  apprise  the  accused  of  the  charg* 
«gainst  him:  Walton  v.  State,  12  Tex.  App.  117.  An  indictment  which  al> 
leges  that  defendant,  having  no  visible  means  of  support,  did  unlawfnlly  fail, 
fefuse,  and  neglect  to  apply  himself  to  some  honest  calling,  and  did  loiter 
around  drinking-saloons  and  gambling-houses,  is  good  and  sufficient  gener- 
ally to  charge  vagrancy:  Brown  v.  State,  2  Lea,  158;  State  v.  Cummins,  78 
Ind.  251.  Under  a  statute  which  enumerates  in  several  groups  certain  acts 
which  shall  constitute  vagrancy,  an  indictment  charging  all  of  the  acts  speci- 
fied in  one  of  these  groups  is  sufficient,  although  it  also  states  some  of  the 
additional  acts  specified  in  other  and  independent  groups:  Ex  parte  Mc- 
<Jarthy,  72  Cal.  384.  An  indictment  for  vagrancy,  charging  that  defendant, 
■"having  a  family,  did  abandon  his  family,  and  left  and  leaves  them  in  dan- 
ger of  becoming  a  burden  to  the  public,"  is  insufficient;  it  should  also  charge 
his  ability  to  contribute  to  their  support  by  his  means,  or,  being  an  able- 
bodied  person,  by  his  industry:  Boulo  v.  State,  49  Ala.  22.  The  indictment 
should  also  charge  that  the  defendant  is  able  to  labor,  and  that  he  or  she 
oeglects  to  apply  himself  or  herself  to  some  honest  occupation.  And  in 
-charging  that  he  or  she  is  endeavoring  to  maintain  himself  or  herself  by  un- 
lawful means,  the  indictment  must  state  what  the  unlawful  means  are:  StaU 
V.  Custer,  65  N.  C.  339. 

Sufficiency  of  Evidence. — Under  an  indictment  for  vagrancy,  the  evi. 
'dence  in  order  to  justify  a  conviction  must  satisfactorily  show  that  the 
accused  being  able  to  work  failed  and  refused  to  do  so  within  the  period 
>fitated  in  the  indictment,  and  that  he  had  no  visible  means  of  support:  Hkka 
-T.  State,  76  Ga.  326.  Evidence  in  other  elements  sufficient  which  only 
shows  that  the  defendant  "looked  as  though  he  was  able  to  work"  will 
not  support  a  conviction:  W altera  v.  State,  52  Ga.  574.  Satisfactory  proof 
that  a  female  is  a  common  prostitute  and  idle  person  is  not  sufficient  to  au- 
thorize her  conviction,  as  under  the  statute  it  must  also  be  proved  that  such 
person  has  no  lawful  employment  whereby  to  maintain  herself  and  no  visible 
means  of  support:  People  v.  Forbes,  4  Park.  C.  C.  611.  Evidence  that  an 
incorrigible  sou  disobeys  the  lawful  commands  of  his  mother,  and  absents 
himself  from  home  without  her  consent  is  not  sufficient  to  convict  him  of 
vagrancy:  In  re  Conroy,  54  How.  Pr.  432.  A  minor  supported  by  her  parents 
who  have  an  honest  occupation  cannot  be  convicted  of  vagrancy  on  proof 
ihat  she  ia  »  lewd  woman  alone:  l^aylor  v.  State,  59  Ala.  10.     Evidence 
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showing  that  for  two  years  the  defendant  has  been  able  to  work,  bnt  has  not 
worked,  and  that  he  has  no  property  to  support  him,  is  sufficient  to  sastaia 
a  conviction  of  vagrancy:  Price  v.  Utafe,  67  6a.  723. 

Evidence  that  for  a  certain  period  prior  to  the  trial  the  defendant  was  an  idl*^ 
person  witliout  visible  means  of  support,  living,  without  lawful  employment, 
in  a  bawdy  house  and  doing  nothing  but  walking  on  the  street  with  other  girls 
from  such  hoase,  is  sufficient  to  authorize  a  conviction  of  vagrancy:  Com' 
monwealth  v.  Carter,  108  Mass.  17.  It  is  sufficient  in  cases  of  vagrancy  to- 
prove  that  the  offense  charged  was  committed  during  a  substantial  part  of 
the  time  named  in  the  indictment:  Commonwealth  v.  Lord,  147  Mass.  399. 

Arrests  for  Vagrancy  Without  Warrant  are  generally  unlawful  and  can 
rarely  be  justified:  In  re  Way,  41  Mich.  299. 

False  Imprisonment. — If  the  statute  expressly  confers  jurisdiction  of  th» 
offense  of  vagrancy  upon  justices  of  the  peace,  and  authorizes  the  commit* 
meut  of  the  offender,  such  commitment  is  not  unlawful  and  does  not  consti'* 
tnte  false  imprisonment:    Wolcott  v.  BacJiman,  3  Wyo.  3.36. 

Vagrancy  as  Oround  for  Divorce. — Under  a  statute  making  a  vagabond 
husband's  failure  to  support  his  family,  though  physicially  able  to  do  so,  » 
ground  for  divorce,  the  fact  that  he  fails  to  support  a  member  of  his  family^ 
for  reasons  justifiable  or  otherwise,  is  not  ground  for  divorce:  Dwyer  T» 
Dwyer,  26  Mo.  App.  647. 
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Judgments  by  Default— Collateral  Aitack — Notice. — A  judgment  by- 
default  in  a  condemnation  proceeding  in  which  the  defendant  was  per*^ 
soually  served  with  process  five  days  before  the  return  day  is  not  sub* 
ject  to  successful  attack  collaterally  on  the  ground  that  the  statute 
requires  "at  least  six  days'  notice." 

Justices'  Judgments — Jurisdiction — Presumption. — If  the  facts  touching 
the  acquisition  of  jurisdiction  are  fully  disclosed,  judgments  of  justice* 
of  the  peace,  so  far  as  collateral  attack  is  concerned,  are  regarded  na 
less  favorably  than  those  of  courts  having  more  extensive  powers. 

Eminent  Domain — Condemnation  Proceedings — Collateral  Attack. — 
Proceedings  of  a  judicial  nature  to  acquire  land  for  a  public  use,  when> 
collaterally  attacked,  are  to  be  viewed  and  construed  with  the  benefit 
of  the  same  presumptions  of  validity  and  regularity  ascribed  by  law  to 
other  proceedings  before  the  same  courts  or  officers. 

Eminent  Domain — Condemnation  Proceedings — Collateral  Attack. — 
Although  the  record  and  judgment  in  proceedings  to  open  a  street  do 
not  affirmatively  show  that  the  jury  was  composed  of  "  disinterested 
freeholders,"  as  required  by  law,  yet  such  proceedings  are  presumed  to 
be  regular,  and  the  judgment  cannot  be  collaterally  attacked. 

Public  Officers,  Presumption  in  Favor  of  Acts  of.— In  the  absence  ot 
any  showing,  it  is  presumed  that  a  public  officer's  action  is  correctly 
taken,  and  that  he  has  complied  with  all  the  requirements  of  law. 

Karnes,  Holmes,  and  Krauthoff,  and  McDougal  and  Sebree,. 
for  the  appellant. 

D.  D.  DugginSy  for  the  respondent. 


June,  1893.]  Leonard  v.  Sparks.  647 

*•''  Barclay,  J.  October  5,  1887,  defendant  sold  to  plain- 
tiff a  piece  of  land  in  Kansas  City,  Missouri,  by  deed  of  gen- 
eral warranty  with  covenants  implied  by  the  words  "granti 
bargain,  and  sell":  .Rev.  Stats.,  1879,  sec.  675j  Rev.  Stats., 
1889,  sec.  2402. 

The  present  action  is  based  on  those  covenants,  to  recover 
of  defendant  the  amount  of  certain  special  taxes  paid  by  plain- 
tiff ill  1888,  to  relieve  the  land  of  the  lien  imposed  thereby. 

These  special  taxes  were  for  "  benefits"  assessed  against 
the  property  in  a  proceeding  to  open  a  street  in  Kansas  City. 

The  only  issue  in  the  case  is  that  of  the  validity  of  the 
special  taxes.  Defendant  claims  that  the  proceedings  in 
which  they  were  levied  are  wholly  void  as  to  Mr.  Bouton,  who 
then  was  the  owner  of  the  land,  and  to  whom  defendant  was 
successor  in  title.  That  claim  was  submitted  to  the  circuit 
court  upon  a  stipulation  in  the  nature  of  an  agreed  case,  the 
essential  features  of  which  will  appear.  The  court  found  for 
defendant,  and  the  plaintiff  took  the  ruling  to  the  Kansas 
City  court  of  appeals  for  review.  The  judges  of  that  court  did 
not  agree  in  their  conclusions  upon  it,  and  certified  the  case 
to  the  supreme  court  in  accordance  with  the  constitutional 
direiptions  on  that  subject:  Constitutional  Amendment,  1884, 
sec.  6. 

The  condemnation  proceedings  in  question  were  founded 
upon  the  Kansas  City  charter  of  1875  (Sess.  *®®  Laws,  1875, 
p.  196,  and  following).  Two  main  objections  are  urged 
against  them,  it  being  conceded  that  in  other  respects  they 
were  regular  throughout. 

1.  It  is  said  that  the  assessment  of  benefits  is  void  because 
the  owner  of  this  property  was  served  with  process  five  days 
before  the  day  named  for  his  appearance,  while  the  charter 
required  "  at  least  six  days'"  notice:  Sess.  Acts.,  1875,  sec.  2, 
p.  245. 

The  proceedings  were  taken  under  an  ordinance  of  the 
city  of  Kansas,  January  18,  1887,  to  open  Elma  street,  and 
followed  the  usual  course;  first,  before  the  mayor,  and  later 
in  the  circuit  court,  upon  an  appeal  thereto  by  one  of  the 
other  parties.  Mr.  Bouton  did  not  at  any  time  appear  in 
the  case  in  response  to  his  notice.  Finally  a  judgment  was 
rendered,  confirming  the  verdict  of  a  jury  which  had  assessed 
damages  in  favor  of  the  parties  whose  land  was  acquired  for 
public  use,  and  various  items  for  "benefits'*  against  property 
in  the  vicinity,  including  that  of  Mr.  Bouton. 
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From  the  most  casual  glance  at  the  record,  it  appears  that 
the  proceeding  was  one  of  a  class  which  the  mayor  and  circuit 
court  had  power  to  hear  and  determine.  It  was  a  case  in- 
volving the  use  of  that  judicial  power  committed  by  law  to 
tliose  functionaries.  They  had  jurisdiction  of  its  subject 
matter,  according  to  the  principles  declared  in  many  deci- 
Bions:  Walker  v.  Likens  (1857),  24  Mo.  298;  Patten  v.  Weight- 
man  (1873),  51  Mo.  432;  Hagerman  v.  Sutton  (1887),  91  Mo. 
531. 

But  was  complete  jurisdiction  obtained  over  Mr.  Bouton? 
The  latter  personally  received  an  official  command  to  appear 
in  the  condemnation  case  before  the  mayor  at  a  time  named. 
Tlie  notice  itself  was  valid  and  regular,  in  the  prescribed 
statutory  form,  and  duly  served  on  Mr.  Bouton  within  the 
territorial  jurisdiction  of  the  mayor.  Mr.  Bouton  was  entitled 
109  \yy  1^^  iq  gjx  days'  notice;  but  the  mayor  would  have 
had  jurisdiction  over  him  if  he  had  appeared  without  any 
notice,  as  he  might  have  done. 

So,  also,  might  he  have  objected  to  the  shortness  of  the 
service  and  have  asserted  his  right  to  the  full  six  days'  notice 
by  moving  at  the  proper  time  to  make  that  objection.  But 
lie  did  not  see  fit  to  do  so.  He  was  as  competent  to  waive 
the  full  length  of  time  of  service  as  he  was  to  appear  without 
any  notice  whatever.  The  personal  service  of  the  process  of 
the  court  brought  the  judicial  power  of  the  latter  to  bear  upon 
him.  He  had  his  *'day"  to  object  to  the  process,  if  he  did 
not  deem  it  sufficient  because  not  timely,  or  for  any  other 
reason;  but  he  did  not  avail  himself  of  that  opportunity.  He 
certainly  could  not,  by  ignoring  the  command  of  the  writ,  de- 
prive the  court  of  authority  to  determine  as  to  the  sufficiency 
of  its  service.  It  was  for  the  court,  not  the  party,  to  decide 
whether  or  not  it  was  sufficient.  It  held  it  to  be  good,  and 
rendered  judgment  accordingly.  In  contemplation  of  law, 
Mr.  Bouton  was  before  the  court,  for  he  had  been  personally 
summoned  to  appear  there,  and  might  have  done  so.  If  the 
call  for  his  appearance  was  too  sudden,  the  court's  ruling  that 
it  was  adequate  may  be  error,  which  could  have  been  rectified 
by  seasonable  and  direct  moves  for  that  purpose,  but  such 
error  could  not  defeat  the  court's  jurisdiction  to  render  a  judg- 
ment conclusive  upon  him,  or  subject  that  judgment  to  suc- 
cessful attack  collaterally. 

A  broad  distinction  is  to  be  drawn  between  cases  where  no 
service  on  defendant  appears  and  those  in  which  service  if 
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«hown,  but  where  it  is  in  some  respect  deficient  or  irregular* 
In  the  latter  cases,  jurisdiction  attaches,  subject  to  be  de- 
feated by  objections  to  the  irregularity,  interposed  in  season 
in  some  direct  manner.  **•  In  the  former  class,  jurisdiction 
is  not  obtained,  if  the  law  requires  service. 

Where  the  facts  touching  the  acquisition  of  jurisdiction  are 
fully  disclosed,  the  principles  of  law  governing  liability  to 
collateral  attack  are  applied  no  less  favorably  to  judgments 
of  justices  of  the  peace  than  to  the  adjudications  of  courts 
liaving  more  extensive  powers. 

We  conclude,  therefore,  that,  on  principle,  the  shortness  of 
the  service  on  Mr.  Bouton  furnishes  no  substantial  ground,  in 
the  present  action,  to  deny  effectiveness  to  the  judgment  in 
the  condemnation  case. 

We  have  so  far  treated  the  question  as  an  original  one;  but 
there  are  expressions  of  opinion  upon  it,  in  adjudged  cases  in 
this  state,  which  should  be  noted. 

In  Perryman  v.  State  (1843),  8  Mo.  208,  the  court  was  called 
•©n  to  decide  upon  the  validity  of  a  justice's  judgment  by  de- 
fault, where  the  return  showed  merely  that  the  summons  had 
been  served  "  by  acknowledgment."  The  judgment  was  held 
good,  against  collateral  assault,  the  court  observing:  "If  the 
defendant  had  no  notice  of  the  proceedings  against  him  be- 
fore the  justice  of  the  peace,  the  judgments  were  clearly  void. 
But  if  notice  was  actually  given,  and  the  return  of  the  con- 
stable established  that  fact,  though  the  return  might  not  be 
in  conformity  to  the  statute,  the  principle  would  not  apply. 
The  party  might  have  set  aside  ihe  return  in  the  justice's 
court,  or  upon  appeal,  have  reversed  the  judgment,  but  the 
judgment  cannot  be  questioned  in  a  collateral  proceeding.". 

That  decision  was  followed  in  Jeffries  v.  Wright  (1873),  51 
Mo.  215,  in  which  an  entry,  in  the  justice's  transcript,  that 
the  summons  had  been  returned,  "as  served,"  was  held  to 
sufficiently  establish  jurisdiction  acquired  over  defendant 
personally. 

*'*  A  similar  ruling  had  already  been  rendered  on  a 
justice's  judgment  in  Norton  v.  Quimhy  (1870),  45  Mo.  391, 
where  the  language  in  regard  to  the  service  was,  "returned 
executed  as  the  law  directs,"  and  in  Wilson  v.  Jackson  (1847), 
10  Mo.  329,  the  same  conclusion  was  announced  in  respect 
of  a  judgment  of  a  "superior  court"  in  Virginia,  based  on 
a  return  of  the  summons  "executed." 

In  Crowley  v.  Wallace  (1848),  12  Mo.  143,  the  return  of  a 
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constable  failed  to  show  that  the  service  of  summons  upon 
defendant  (in  a  justice's  court)  was  made  in  the  proper  town- 
sliip  to  confer  jurisdiction;  but  the  court  held  that,  though 
the  return  might  have  been  quashed  for  insufficiency,  th& 
judgment  was  not  void  in  a  collateral  suit. 

The  same  conclusion  was  reached,  touching  the  purport  of 
a  like  return  upon  the  process  of  a  county  court  in  Vir- 
ginia, questioned  collaterally  in  this  state:  Slate  v.  William-^ 
son  (1874),  57  Mo.  198. 

Sims  V.  Gray  (1877),  66  Mo.  616,  decided  that  a  judgment 
of  the  probate  court,  prematurely  entered,  was  not  void,  tho^ 
court  saying  that  "a  judgment  rendered  after  notice,  but 
sooner  than  it  should  have  been  rendered,  according  to  the 
rules  of  law  or  the  practice  of  the  court,  is  simply  aa 
irregular  judgment." 

The  same  view  has  been  taken  of  judgments  prematurely 
given  by  the  circuit  courts:  Branstetler  v.  Rives  (1864),  34 
Mo.  318;  Bailey  v.  McGinniss  (1874),  57  Mo.  362. 

In  Thompson  v.  Chicago  etc.  Ry.  Co.  (1892),  110  Mo.  147^ 
the  second  division  unanimously  ruled  that  where  the  law  re- 
quired that  service  of  process,  in  a  condemnation  case, 
should  include  the  delivery  to  defendant  of  a  copy  of  the 
petition,  the  failure  to  deliver  the  copy  rendered  the  service 
and  judgment  irregular,  but  not  void  when  collaterally  *** 
assailed.  To  support  that  position  Freeman  on  Judgments^ 
section  126,  was  referred  to  in  the  divisional  opinion.  Ir> 
the  passage  thus  approved  we  find  the  following:  "A  service 
of  process,  defective  in  giving  four  days'  notice  when  the  lavr 
required  five  days'  notice,  is,  nevertheless,  sufficient  to  sup- 
pqrt  the  judgment  of  a  justice  of  the  peace." 

But  there  are  decisions  in  Missouri  having  a  decided 
tendency  to  the  contrary  of  those  already  noticed. 

In  Sanders  v.  Rains  (1847),  10  Mo.  770,  a  justice's  sum- 
mons,  returnable  within  a  shorter  period  than  that  fixed  by 
law,  was  held  to  invalidate  totally  the  judgment  which  fol- 
lowed it  The  decision  itself  appears  to  intimate  a  distinc- 
tion between  the  efi'ect  of  judgments  resting  on  process 
void  on  its  face  for  want  of  obedience  to  positive  law,  and 
that  of  judgments  based  on  process,  originally  valid,  but  de- 
fectively or  irregularly  served,  which  later  point  is  the  sub- 
ject of  our  present  consideration. 

Moreover,  the  conclusion  there  announced  is  partly  placed 
on  the  ground  that  "  the  same  principle  which  authorized  & 
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court  to  hold  a  writ  of  execution  void,  because  it  was  mad©' 
returnable  in  sixty  instead  of  ninety  days,  must  apply  witb 
much  greater  force  to  a  summons."  That  very  ruling  in  re- 
gard to  executions  was,  indeed,  shortly  afterwards  made  by 
the  same  learned  judge:  Stevens  v.  Chouteau  (1848),  11  Mo» 
382,  49  Am.  Dec.  92.  But  since  then  it  has  been  totally  dis- 
carded in  Norton  v.  Quimby  (1870),  45  Mo.  388. 

The  case  of  Beech  v.  Abbott  (1834),  6  Vt.  586,  cited  in  San- 
ders V.  Bains,  10  Mo.  770,  goes  no  further  than  to  hold  that  in 
the  absence  of  any  notice  a  justice's  judgment  in  an  action  of 
trover  is  void;  a  proposition  undisputed;  but  in  that  same 
state  it  has  been  plainly  ruled  that  "  it  was  never  supposed 
before  that,  because  **'  the  proper  time  was  not  given  to  a. 
defendant  to  prepare  for  trial,  the  whole  proceedings  wer& 
rendered  utterly  void":  Hammond  v.  Wilder  (1853),  25  Vt. 
346. 

Another  precedent  on  which  Sanders  v.  Rains  (1847),  10- 
Mo.  770,  rests  is  Grumon  v.  Raymond  (1814),  1  Conn.  40, 
6  Am.  Dec.  200,  which  can  be  best  described  shortly  as  holding; 
precisely  the  contrary  doctrine  to  that  stated  in  the  first  point 
ill  the  official  syllabus  to  Melcher  v.  Scruggs  (1880),  72  Mo. 
40G,  since  repeated  in  State  v.  Devitt  (1891),  107  Mo.  576;  28- 
Am.  St.  Rep.  440. 

It  should  be  further  borne  in  mind  that  the  Sanders  deci- 
sion was  pronounced  by  a  divided  court,  Judges  Napton  and 
McBride  utiiting  in  it,  Judge  Scott  dissenting.  It  does  not 
deal  with  tiie  facts  now  in  judgment,  where  the  summons,  as^ 
issued,  was  entirely  regular,  and  the  service  personal,  but 
without  the  full  interval,  before  the  appearance  day,  which, 
the  law  afforded  to  defendant.  We  have  so  fully  discussed 
that  case,  and  now  mention  another,  Williams  v.  Bower  (1858),. 
26  Mo.  601,  merely  because  both  are  cited  as  the  authoritative 
basis  for  the  decision  next  mentioned. 

In  Howard  v.  Clark  (1869),  43  Mo.  344,  it  was  said  that 
a  judgment  by  default  rendered  upon  service  within  the- 
time  the  law  prescribes  \a  invalid  ";  and  that  such  a  judg- 
ment could  be  questioned  collaterally.  The  last  two  preced- 
ing cases  were  cited,  witlrout  discussion,  as  furnishing  full 
authority  for  that  ruling. 

How  far  the  Sanders  decision  supports  the  proposition  the 
reader  of  what  has  been  above  written  may  judge. 

The  other  case,  Williams  v.  Bower,  26  Mo.  601,  was  not  a 
collateral  attack  on  a  judgment.      It  was  a  direct  attack 
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by  appeal,  to  which  very  different  principles  apply,  as  is 
well  known.  Furthermore,  the  most  important  proposition 
asserted  in  the  case  last  mentioned,  ***  has  been  since  mutely, 
but  none  the  less  positively,  abandoned  in  Gani  v.  Chicago  etc, 
Ry.  Co.  (1883),  79  Mo.  502,  and  Witting  v.  St.  Louis  etc.  Ry. 
Co.  (1891),  101  Mo.  631;  20  Am.  St.  Rep.  636;  and  other 
<5ases  to  the  same  point. 

In  Frances  v.  Evans  (1886),  90  Mo.  74,  the  effect  of  a  re- 
turn of  service  within  less  than  the  required  time  before  ap- 
pearance was  considered  with  reference  to  a  garnishment 
proceeding  upon  execution,  the  return  in  question  having 
been  made  in  the  original  case.  The  court  quoted  a  passage 
from  the  opinion  in  Howard  v.  Clark,  43  Mo.  844,  holding 
that  the  subject  was  settled  by  the  Sanders  and  Williams 
cases.  Nothing  was  said  of  the  other  Missouri  decisions  al- 
ready noted,  ruling  that  where  service  appeared,  jurisdiction 
of  the  person  would  be  presumed  in  collateral  proceedings, 
although  conformity  of  that  service  to  all  the  requirements  of 
law  was  not  affirmatively  exhibited. 

In  this  condition  of  the  precedents  in  Missouri,  we  have 
felt  at  liberty  to  re-examine  the  subject  and  to  declare  the 
Jaw  as  seemed  in  conformity  with  correct  principles.  In  doing 
go  we  find  that  the  position  we  have  taken  has  ample  support 
in  well-considered  cases  in  other  states,  bearing  upon  the  pre- 
cise point  of  present  controversy:  Bollinger  \.  Tarbell  (1864), 
16  Iowa,  491;  85  Am.  Dec.  527;  McNeill  v.  Hallmark  (1866), 
28  Tex.  157;  Glover  v.  Holman  (1871),  3  Heisk.  519;  Nelson 
V.  Becker  (1875),  14  Kan.  509;  Belts  v.  Baxter  (1880),  58  Miss. 
S34;  Bowman  v.  Venice  etc.  Ry.  Co.  (1882),  102  111.  472;  Jack- 
mn  V.  State  (1885),  104  Ind.  516. 

2.  It  is  next  insisted  that  the  judgment  of  condemnation  is 
void  because  the  record  does  not  disclose  that  the  mayor's 
jury  (which  assessed  "benefits"),  was  composed  of  "disinter- 
ested freeholders  of  the  city,"  as  the  charter  required:  Sess. 
Acts,  1875,  p.  234,  sec.  1.  The  record  does  not  show  the  con- 
trary, but  it  is  silent  on  that  point.  The  material  question 
then  is,  ***  should  the  proceedings  be  presumed  regular  in 
this  particular,  or  be  presumed  void  for  want  of  the  showing 
mentioned. 

The  course  of  procedure  prescribed  by  the  charter  of  Kan- 
eas  City  to  subject  lands  to  public  use  for  street  purposes  is 
judicial  in  its  nature.  It  permits  a  trial  by  jury  after  due 
notice.     The  mayor  is  invested  with  "the  power  of  a  circuit 
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court  for  conducting  such  proceedings,"  enforcing  process, 
passing  on  evidence,  instructing  the  jury,  etc.;  and,  after 
verdict  before  the  mayor,  an  appeal  may  be  taken  by  any  one 
aggrieved  to  the  circuit  court,  where  the  cause  is  triable 
anew. 

In  such  a  proceeding  every  party  interested  has  a  full 
opportunity  to  be  heard,  and  to  have  his  rights  protected  by 
the  law,  administered  by  its  sworn  officers.  It  differs  essen- 
tially from  some  modes  of  procedure  for  exerting  the  power 
of  eminent  domain  (shown  in  certain  of  the  older  precedents), 
in  which  the  taking  of  title  was  effected  summarily  and  ex 
parte,  leaving  the  landowner  to  pursue  his  damages  by  slow 
marches  through  the  courts  later. 

However,  the  proceeding  now  in  question  is  special  in  its 
character,  and  it  is  statutory;  but  do  those  characteristics 
impair  its  force  as  a  judicial  function,  or  justify  the  applica- 
tion to  it  of  different  presumptions  from  those  applied  gen- 
erally to  ordinary  legal  proceedings? 

Unfortunately  on  this  question  the  decisions  of  Missouri 
are  not  in  harmony. 

It  has  been  held  in  several  cases  (and  remarked  unneces- 
sarily in  others)  that  unless  upon  the  face  of  the  record  every 
step  requisite  to  the  final  exercise  of  jurisdiction  in  such  cases 
as  this  affirmatively  appear  the  judgment  reached  is  to  be 
regarded  as  wholly  void  even  in  a  collateral  action,  and 
although  the  statutory  **®  proceeding  may  have  been  had  in 
a  court  of  "superior"  jurisdiction. 

On  the  other  hand,  from  an  early  date  the  supreme  court, 
in  another  line  of  decisions,  has  applied  to  many  special 
statutory  proceedings,  where  the  record  was  silent,  the  same 
presumption  of  correct  action  accorded  to  the  doings  of 
*'  superior"  courts  generally. 

Thus  in  State  v  Weatherhy  (1869),  45  Mo.  17,  a  statutory 
proceeding  in  the  county  court  to  incorporate  a  town  was 
held  not  vulnerable  to  attack  by  quo  warranto,  where  the 
petition  on  which  the  county  court  had  acted  failed  to  show 
the  signatures  of  two-thirds  of  the  taxable  inhabitants  of  the 
proposed  town,  which  the  law  required.  The  supreme  court 
on  that  point  ruled  that  the  county  court  "had  jurisdiction 
of  the  subject,  and  the  propriety  and  regularity  of  its  action 
is  to  be  presumed  until  the  contrary  appears." 

Substantially  the  same  principle  was  declared  in  State  v» 
Evans  (1884),  83  Mo.  319,  with  reference  to  the  action  of  a 
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county  court  in  granting  a  dramshop  license;  and  in  State 
y.  Young  (1884),  84  Mo.  90,  in  regard  to  the  action  of  school 
•directors  upon  petitions  for  an  election  to  change  school  dis- 
tricts. 

In  several  cases  (of  which  Jones  v.  Driskill  (1887),  94  Mo. 
190,  may  be  mentioned  as  a  type)  it  has  been  held  that  stat- 
utory actions  to  enforce  the  state's  lien  for  taxes  come  within 
reach  of  the  favorable  presumptions  allowed  to  ordinary  judg- 
ments; and  that  rule  now  prevails  in  regard  to  special  pro- 
ceedings, in  probate  courts,  for  the  sale  of  land  of  decedents 
to  pay  debts  {Johnson  v.  Beazley  (1877),  65  Mo.  250,  27  Am. 
Rep.  276),  and  to  proceedings  in  those  courts  to  enforce  spe- 
cific performance  of  contracts  on  bonds  for  title:  Willia7n9  v, 
Mitchell  (1892),  112  Mo.  300. 

A  number  of  similar  rulings  have  been  made  al  various 
tiiues  in  the  history  of  the  court  in  proceedings  ***  under 
the  road  laws,  where  mere  silence  of  the  record  (as  to  certain 
€teps  required  by  statute  to  be  taken)  was  held  not  to  impair 
the  validity  of  the  judgments  when  challenged  collaterally: 
Wyatt  V.  Thomas  (1859),  29  Mo.  23;  Snoddy  v.  Pettis  County 
(1870),  45  Mo.  361;  Lingo  v.  Burford  (1892),  112  Mo.  149. 

It  has  been  very  recently  declared  with  reference  to  a  street 
opening  proceeding  that  an  assessment  of  damages  in  a  lump 
fium  to  several  landowners,  instead  of  a  separate  amount  to 
each,  would  not  render  the  judgment  void  when  collaterally 
called  in  question,  as  in  the  case  at  bar:  Union  Depot  Co.  ▼. 
Frederick  (1893),  117  Mo.  138. 

All  these  cases  present  instances  of  the  exercise  of  statu- 
tory jurisdiction  entirely  out  of  the  course  of  common-law 
procedure.  The  deduction  from  them,  and  especially  from 
those  determined  by  the  court  in  Bank  within  the  past  year,  is 
that  proceedings  of  a  judicial  nature,  to  acquire  land  for  pub- 
lic use,  when  collaterally  attacked,  are  to  be  viewed  and  con- 
strued with  the  benefit  of  the  same  presumptions  of  validity 
and  regularity,  ascribed  by  law  to  other  proceedings  before 
the  same  courts  or  officers:  Bowman  v.  Venice  etc.  Ry.  Co. 
(1882),  102  111.  472;  Tucker  v.  Sellers  (1891),  130  Ind.  514. 

Where  an  interested  party  resists  such  proceedings  in  the 
first  instance,  by  direct  methods,  the  courts,  undoubtedly, 
will  insist  on  an  observance  of  every  substantial  requirement 
of  law  before  divestiture  of  private  title;  but  in  a  collateral 
assault  the  rule  is  as  above  stated.  Under  that  rule  the  fact 
that  the  record  before  us  does  not  affirmatively  recite  the 
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qualifications  of  the  mayor's  jury  is  immaterial.  It  was  di- 
rectly so  decided  in  Porter  v.  Purdy  (1864),  29  N.  Y.  106,  86 
Am.  Dec.  [283,  a  case  which  was  followed  as  authority  in 
Lingo  v.  Burford  »»»  (1892),  112  Mo.  149,  and  in  Union  De- 
ipot  Co.  V.  Frederick  (1893),  117  Mo.  138.  , 

In  the  absence  of  any  showing  to  the  contrary  it  will  be  pre- 
sumed that  the  mayor's  action  was  correctly  taken,  and  that 
he  complied  with  the  requirements  of  law  in  selecting  the  jury. 

This  result,  we  believe,  accords  with  sound  principle,  as 
■well  as  with  the  weight  of  authority:  Keyes  v.  Tait  (1865), 
19  Iowa,  123;  Chicago  etc.  By,  Co.  v.  Griesser  (1892),  48  Kan. 
€63;  American  etc.  Coal  Co.  v.  Huntington  etc.  B.  B.  Co.  (1892), 
130  Ind.  98. 

It  follows  that  the  objections  urged  to  the  judgment  in  the 
condemnation  case  are  untenable.  The  learned  trial  judge 
€rred  in  ruling  otherwise.  Accordingly  the  cause  is  remanded 
to  the  Kansas  City  court  of  appeals,  with  directions  to  reverse 
the  circuit  court  judgment,  and  to  remand  with  an  order  for 
the  entry  of  judgment  for  plaintiflf  in  accord  with  this  opinion. 

Black,  C.  J.,  Brace  and  Macfarlane,  JJ.,  concur. 

Jddgmbnts  by  DEyAULT— Conclusiveness  of. — A  judgment  by  defaalt 
regularly  entered  is  as  binding  as  any  other  as  far  as  respects  the  power  and 
jurisdiction  of  the  court  in  declaring  that  the  plaintiff  is  entitled  to  recover: 
Green  v.  Hamilton,  16  Md.  317;  77  Am.  Dec.  295,  and  note.  A  judgment  by 
default  in  an  action  in  which  the  notice  was  not  served  the  requisite  number 
of  days  is  erroneous,  but  is  not  subject  to  collateral  attack:  Ballinger  v. 
Tarbell,  16  Iowa,  45)1,  85  Am.  Dec.  527,  and  note.  See  the  following  cases 
where  this  question  is  discussed:  Briggs  v.  Richmond,  10  Pick.  391;  20  Am. 
Dec.  526,  and  note;  Oarrard  v.  Dollar,  4  Jones,  175;  67  Am.  Dec.  271; 
DawnporC  v.  Hubbard,  46  Vt.  200;  14  Am.  Rep.  620,  and  Blair  v.  BartleU, 
75  N.  Y.  150;  31  Am.  Rep.  455. 

Justice's  Judgments — Collateral  Attack. — When  there  is  general 
jurisdiction  of  a  subject  though  vested  in  an  inferior  tribunal,  its  judgment 
cannot  be  collaterally  attacked:  Tur-^er  v.  Conkey,  132  Ind.  248;  32  Am.  St. 
Rep.  251,  and  note.  A  judgment  of  a  justice  of  the  peace  in  a  case  in  which 
he  had  jurisdiction  is  conclusive  and  not  subject  to  collateral  attack: 
Mitchell  V.  Hawtey,  4  Denio,  414;  47  Am.  Dec.  260,  and  note;  Heck  v.  Mar- 
tin, 75  Tex.  469;  16  Am.  St.  Rep.  915,  and  note;  Spaulding  v.  Chamberlain^ 
12  Vt.  538;  36  Am.  Dec.  358. 

Judgments  in  Eminent  Domain  Proceedings — Conclusiveness  of. — A 
judgment  of  a  court  having  jurisdiction  to  award  damages  in  eminent  domain 
proceedings  is  conclusive  upon  the  parties  thereto  as  to  all  questions  ac- 
tually litigated  as  well  as  to  all  matters  necessarily  within  the  issue  joined: 
Atchison  etc.  R.  R.  Co.  v.  Boerner,  34  Neb.  240;  33  Am.  St.  Rep.  637. 

Evidence — Presumption  as  to  Public  Officers. — Pnl)lic  officers  are 
always  presumed  to  perform  the  duties  required  of  them  by  law:    Oivem 
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T.  Bal-er,  101  Mo.  407;  20  Am.  St.  Rep.  618,  and  note;  Washington  v.  Hosp, 
43  Kan.  324;  19  Am.  St.  Rep.  141,  and  note;  National  Bank  v.  Herald,  74 
Cal.  603;  6  Am.  St.  Rep.  476;  Dubue  v.  Voss,  19  La.  Ann.  210;  92  Am.  Deo. 
626,  and  note;  State  ▼.  Williams,  99  Mo.  291;  State  v.  Wayne  County  Courts 
98  Mo.  362;  Bailey  v.  Winn,  101  Mo.  649;  State  v.  Mastin,  103  Mo.  508f 
Bankin  v.  Colgan,  92  Cal.  605;  St.  Joseph  v.  Fai-rell,  106  Mo.  437;  Finch  r, 
Barclay,  87  Ga.  393;  Ponder  v.  Shumana,  80  Qa.  505. 
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[117  MissouBi,  261.] 
COKPORATIONS — CONVEYANCES  TO,  COLLATERAL  ATTACK. — ^The  Capacity  of  ft 

corporation  to  take  a  conveyance  of  land,  after  the  transfer  has  reached 

completion,  can  be  collaterally  attacked  by  the  state  only,  and  not  by  » 

private  party. 
Corporations— Conveyances  to — Presumption. — A  proper  and  legitimate 

purpose  is  presumed  on  the  part  of  a  corporation  in  accepting  a  convey* 

ance  to  land. 
Assignment  of  Right  op  Action. — A  right  of  action  to  recover  an  inter- 

est  in  land  out  of  which  the  true  owner  has  been  defrauded  is  trans* 

ferable. 
Fraudulent  Conveyances. — Noticb  of  fraud  in  a  conveyance,  by  which  a 

party  is  defrauded  of  his  property,  need  not  consist  of  positive  informa* 

tiou  brought  directly  home  to  the  party  sought  to  be  charged,  but  any 

thing  which  puts  a  prudent  man  on  inquiry  is  notice  in  such  case. 
Notice  May  Be  Inferred  From  Circumstances  and  by  reasonable  infer* 

ences  therefrom. 
Fraudulent  Conveyances — Inadequate  Consideration  as  Notice.— A 

purchase  of  property  for  a  one  hundred  and  fiftieth  part  of  its  real  value 

is  in  itself  actual  notice  of  fraud  on  the  part  of  the  grantor. 
Bona  Fide  Purchaser — Burden  of  Proof. — One  claiming  to  be  a  honaJid« 

purchaser  from  a  fraudulent  grantor  has  the  burden  of  proof  to  estab* 

lish  his  claim. 
Fraud— Presumption — Failurb   to    Appeab. — ^The    failure    of    a    party 

charged  with  fraud  to  appear  and  deny  what  is  peculiarly  within  hi* 

own  knowledge  raises  a  presumption  against  him. 
Trusts  and  Trustees— Gains  and  Profits  to  Whom  Belong. — All  gains 

and  profits  arising  from  land,  which  come  into  the  hands  of  a  trustee, 

or  fiduciary  agent,  by  means  of  his  position,  belong  to  the  owner  of  the 

land,  and  not  to  the  trustee. 
Statute  of  Limitations— Enforcement  of  Trust. — A  trust  in  real  estate 

may  be  enforced  at  any  time  within  tea  years  from  its  termination 

under  the  Missouri  statute. 
Limitation — Fraud. — In  cases  of  fraud  the  bar  of  the  statute  of  limitations 

begins  to  run  only  from  the  date  of  the  discovery  of  the  fraud. 
Judgments  on  Demurrer — Res  Judicata. — Final  judgment  on  demurrer 

to  a  petition  which  goes  to  the  merits  renders  the  whole  matter  re» 
judicata. 
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Cloud  on  Titlb. — Suit  to  Remove  a  cloud  from  the  title  to  land  may  be 
maintained  by  the  owner  of  the  equitable  title,  although  the  land  ia  in 
the  possession  of  another,  when  the  object  of  such  auit  is  to  divest  title 
and  declare  a  trust. 

Practice — Amendment  of  Pleading. — A  petition  or  complaint  may  b« 
amended  to  conform  to  the  facts  proved  at  any  time  before  the  entry  of 
final  judgment. 

Pkacticb. — An  Amended  Answer  Cannot  Bk  Filed  after  the  entry  of 
final  judgment. 

Fraudulent  Conveyances — Reimbursement  of  Purchase  Monbt. — A 
fraudulent  grantee,  whose  title  to  land  is  annulled  by  a  court  of  equity, 
is  not  entitled  to  be  reimbursed  for  purchase  money  paid  by  him  of  bis 
own  wrong  and  in  furtherance  of  an  actual  fraud. 

Suit  in  equity  by  which  plaintiflF  sought:  1.  To  establish  as 
against  defendant  a  trust  in  an  undivided  one-fifteenth  of  a 
tract  of  land  in  the  city  of  St.  Louis,  known  as  United  States 
Survey  No.  2500;  2.  To  cancel  certain  deeds  obtained  by  de- 
fendant of  one  Darby  through  fraud  and  breach  of  trust  while 
acting  as  the  agent  of  Mrs.  Washington  from  whom  plaintiff 
claims  through  mesne  conveyances;  3.  To  declare  defendant 
a  trustee  as  to  such  deeds  and  certain  lands  and  money  ac- 
quired b}'^  him  by  means  of  said  deeds,  compromises,  and 
exchanges  made  by  him  by  reason  thereof;  4.  To  divest  de- 
fendant and  invest  plaintiff  with  the  title  to  all  such  lands;  and 
5;  To  compel  an  accounting  and  other  and  further  relief.  The 
answer  consisted  of  general  denials  coupled  with  allegations 
that  plaintiff  had  no  capacity  to  acquire  the  land  mentioned 
in  the  petition,  and  that  such  acquisition  was  ullra  vires;  that 
defendant  acquired  the  title  of  Darby  for  full  value  without 
notice  of  fraud  or  breach  of  trust  on  his  part,  and  that  the 
action  was  barred  by  the  statute  of  limitations.  The  evidence 
adduced  on  the  trial  in  the  lower  court  was  in  substance  as  fol- 
lows: Mary  A.  Washington,  a  resident  of  Georgia,  was  entitled 
to  one-fifth  of  United  States  Survey  2500.  In  June,  1873,  the 
whole  of  such  survey  worth  $2,500  per  acre,  was  in  the  actual 
adverse  possession  of  the  heirs  of  Peter  Lindellor  their  grant- 
ors, and  had  been  partitioned  among  such  heirs.  In  May,  1873^ 
John  F.  Darby,  an  attorney,  wrote  to  Mrs.  Washington  pro- 
posing to  sue  for  and  recover  her  share  of  said  survey  on  terms 
of  having  for  himself  one-half  of  what  he  could  recover,  and 
on  June  4,  1873,  her  reply  letter  reached  him  accepting  his 
offer.  On  June  13  and  14,  1873,  Darby  wrote  to  Mrs.  Wash- 
ington two  letters,  and  sent  them  inclosed  with  duplicate 
drafts  of  a  contract  of  employment  as  attorney  on  the  terms 

mentioned  above,  and  also  a  draft  of  a  quitclaim  deed  con- 
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veyiiig  to  him  for  one  hundred  dollars,  and  other  good  and 
valuable  considerations  paid,  an  undivided  one-half  of  said 
survey  and  other  lands.     In  his  letter  of  the  13th  Darby  said: 
"Tliis  deed  I  will  keep  in  my  private  papers  till  we  shall 
liave  gained  the  suits,  if  we  ever  gain  them."     In  his  letter  of 
the  14th  he  said:  "The  deed  being  quitclaim  will,  of  course, 
be  of  no  value  or  validity  until  I  shall  have  gained  the  whole 
lands,  and  which  I  will  have  to  sue  for  the  whole  in  her  name, 
and  therefore  carries  nothing  until  the  suits  are  gained,  and  I 
vill  of  course  keep  the  quitclaim  now  sent  in  my  possession 
till  after  the  recovery."      As  requested  in  these  letters,  and 
relying  upon  the  statements  made  in  them,  Mrs.  Washington 
executed  the  deed  and  contract,  and  returned  them  to  Darby 
about  June  20,  1873.      There  was  no  consideration  for  the 
deed  except  the  agreement,  and  its  only  object  was  to  secure 
liim  his  fee  in  case  he  recovered  the  land.     Darby  failed  to 
bring  any  suit,  and  after  writing  her  many  letters  during  1873, 
at  last  informed  her  in  December  of  that  year  that  her  claim 
was  barred  by  limitation;  that  he  did  not  wish  to  bring  suit 
and  for  her  to  procure  some  one  else  to  do  so.     Early  in  the 
following  year  she  wrote  to  Darby  to  turn  over  the  above-men- 
tioned papers  to  one  Yeatman.     Darby  replied  that  he  would 
look  them  up  and  deliver  them  to  her  order,  but  failed  to  do 
so.     In  June,  1876,  Mrs.  Washington  called  on  Darby,  and 
asked  him  for  these  papers,  when  he  replied  that  he  did  not 
consider  them  of  any  value  and  had  destroyed  the  deed.     He 
then  sent  her  a  package  of  papers  the  same  day,  together  with 
a  memorandum  stating  that  he  "  had  destroyed  all  deeds  and 
agreements  that  had  passed  between  them."     Mrs.  Washing- 
ton, having  accepted  Darby's  offer  made  in  December,  1873, 
to  give  up  the  contract  between  them,  in  the  early  part  of 
1874  entered  into  new  arrangements  with  the  defendant  and 
one  Morrison  to  recover  her  interests  in  such  survey.     These 
arrangements  were  entered  into  as  the  result  of  investigation 
made  by  the  defendant  and  the  discovery  of  defects  in  the 
title  held  by  the  Lindell  heirs  which  he  thought  made  good 
tlie  title  of  the  Hammond  heirs  of  which  Mrs.  Washington  was 
one.     Defendant  then  proposed  to  Morrison,  an  attorney,  that 
the  former  should  find  the  Hammond  heirs  and  buy  their  in- 
terests or  arrange  with  them  for  the  assertion  of  their  title, 
Morrison  to  furnish  the  necessary  money,  and  the  interests 
acquired  to  be  held  for  their  joint  accounts,  each  to  pay  half 
the  legal  expenses  and  share  equally  in  what  was  recovered. 
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This  proposition  accepted  by  Morrison  resulted  in  Smith's 
acquiring  from  such  heirs  from  forty-five  to  sixty  per  cent  of 
the  whole  title  to  United  States  Survey  2500,  which  he  took  in 
his  name  for  "joint  account."  He  saw  Mrs.  Washington,  and 
ghe  refused  to  sell  her  interest,  but  agreed  to  convey,  and  did 
convey,  him  two-thirds  of  her  interest  under  agreement  that 
he  was  to  prosecute  suits  for  her  for  the  remaining  third  free 
of  costs  to  her,  Morrison  to  assume  liability  for  all  such  costs, 
and  Smith  to  pay  her  seven  thousand  dollars  out  of  his  indi- 
vidual interest  in  what  was  recovered  in  addition  to  the  part 
reserved  by  her.  In  April,  1874,  the  agreement  between  Smith 
and  Morrison  was  changed  to  the  effect  that  the  latter  was  to 
retain  three-fifths,  and  the  former  two-fifths,  of  what  was  re- 
covered. Under  this  agreement  the  original  contracts  were 
canceled,  the  title  reconveyed  to  the  heirs,  and  new  deeds 
from  them  to  Morrison  alone  were  executed,  but  taken  to  bo 
as  between  him  and  Smith  for  their  joint  account  in  the  pro- 
portions previously  agreed  upon.  Mrs.  Washington  gave  her 
deed  to  Morrison  conveying  him  two-thirds  of  her  interest; 
the  original  contract  between  her  and  Smith  was  canceled, 
and  she  then  entered  into  an  agreement  with  Morrison  simi- 
lar in  all  respects  to  the  canceled  agreement.  Prior  to  this  last 
Arrangement,  Smith  had  consulted  with  one  Jewett,  an  attor- 
ney, and  agreed  to  employ  him  in  the  proposed  litigation,  and 
after  the  change  it  was  agreed  by  all  parties  that  Jewett  should 
be  employed  and  paid  out  of  the  two-fifths  interest  to  be 
<leecled  by  Morrison  to  Smith.  Before  this  was  done,  how- 
ever, they  agreed  with  Jewett  that  his  fee  was  to  be  one-third 
of  the  two-fifths  to  be  deeded  to  Smith  free  of  all  expense  to 
Morrison.  They  then  began  sundry  suits  in  ejectment  with 
Mrs.  Washington,  all  of  the  Hammond  heirs  and  Morrison  as 
phiiiitiffs,  and  sundry  parties  as  defendants  to  recover  the 
whole  of  United  States  Survey  2500.  Thesignatures  to  the  peti- 
tions in  ejectment  of  those  appearing  as  attorneys  were  D.  T, 
Jewett  and  S.  N.  Holliday  and  James  L.  D.  Morrison  pro  se.  In 
their  preparation  and  filing  Smith,  Jewett,  and  Morrison  acted 
and  consulted  together,  and  a  copy  of  such  petition  was  sent 
by  Morrison  to  Mrs.  Washington  June  18,  1874.  On  August 
G,  1874,  Morrison  conveyed  to  Smith  two-fifths  of  the  interest 
acquired  by  him  under  the  several  deeds  of  the  Hammond 
heirs,  Mrs.  Washington  included,  and  on  November  5,  1874, 
Smith  deeded  to  Jewett  one-third  of  his  two-fifths.  Morrison's 
deed  to  Smith  was  not  recorded  until  March  10,  1884,  and 
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that  of  Smith  to  Jewett  until  December  1,  1880.  The  deed 
from  Morrison  to  Smith  contained  the  following  recitals:  "  1. 
The  said  two-fifths,  if  Recovered  in  the  actions  of  ejectment 
now  pending  for  its  recovery  in  the  name  of  James  L.  D.  Mor- 
rison, in  the  circuit  court  of  St.  Louis  county,  is  chargeable 
for  the  payment  to  Mary  A.  Washington  of  the  sum  of  seven 
thousand  dollars,  which  said  Smith  covenanted  to  pay  her» 
and  said  Morrison  agreed  to  see  paid  .....  and  with  two- 
fifths  of  any  and  all  expenses,  fees,  and  costs  to  be  incurred 
in  the  prosecution  of  said  suits  in  ejectment  for  the  recovery 
of  said  land,  except  the  fees  to  J.  L.  D.  Morrison  and  D.  T. 
Jewett,  attorneys,  the  said  Smith  having  arranged  with  said 
Jewett  that  his  services  are  to  be  rendered  free  of  all  expense 
to  said  Morrison,  as  compensation  for  said  Morrison's  personal 
services."  Smith's  deed  to  Jewett  was  made  subject  to  all 
the  covenants,  and  the  payment  of  one-third  of  all  expenses 
as  specified  in  the  prior  deed  of  Morrison  to  Smith.  After 
these  suits  were  brought  in  1874  they  were  prosecuted  by 
Morrison,  Smith,  and  Jewett  with  varying  success  until  1881 
or  later.  A  number  of  them  were  tried  and  determined,  and 
others  were  dismissed  pursuant  to  compromises  made.  In  all 
of  these  trials  or  other  transactions  all  three  of  the  men  named 
were  either  personally  present  or  took  an  active  part,  and  all 
cases  were  disposed  of  with  the  consent  of  all  three  of  them. 
Judgment  was  recovered  for  plaintifi's  in  three  of  the  cases, 
executions  were  taken  out  and  plaintiffs,  including  Mrs. 
Washington,  put  into  possession  of  about  nineteen  acres  in. 
June,  1880,  Jewett  attending  to  suing  out  the  executions  and 
taking  possession,  and  he  and  Smith  were  Still  in  possession 
when  this  suit  was  brought.  Prior  to  this  time  several  of  the 
cases  were  compromised  as  to  certain  parcels  of  land  between 
the  contending  parties  upon  the  basis  of  half  in  value  to  each. 
To  carry  out  these  compromises,  the  plaintiffs  quitclaimed  to 
the  defendants  or  their  grantees  their  interest  in  a  certain 
parcel  of  land,  and  left  them  in  possession,  dismissing  tho 
suits  as  to  them.  These  defendants,  or  their  grantees,  then 
quitclaimed  to  the  plaintiffs  their  interest  in  another  parcel 
of  land  and  surrendered  possession  of  such  parcel.  In  each 
case  the  deeds  made  to  plaintiffs  were  for  fractional  interests 
of  the  same  amount  as  they  respectively  claimed  under  the 
Hammond  title.  During  the  progress  of  the  litigation  from 
1874  to  1880  much  correspondence  by  letter  passed  between 
Smith,  Morrison,  and  Mrs.  Washington,  and  these  letters  all 
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«howed  that  Smith  and  Morrison  were  the  trusted  agents  of 
Mrs.  Washington  to  bring  the  litigation  to  a  successful  ter- 
mination. In  December,  1879,  Jewett,  as  attorney  for  one  of 
the  Hammond  heirs,  Mrs.  Webb,  had  brought  suit  for  parti- 
tion of  all  lands  before  gained  by  compromises.  Mrs.  Wash- 
ington, Morrison,  and  others  were  made  parties  defendant. 
Smith  drafted  an  interlocutory  decree,  which  was  entered 
•October  13, 1880,  and  on  October  26th,  before  final  decree  was 
entered,  he  moved  by  his  attorney  to  set  aside  the  interlocu- 
tory decree  on  the  ground  that  a  conveyance  had  been  put  on 
record  which  would  vary  the  portion  of  land  to  be  partitioned 
to  him  and  others.  This  motion  was  granted  and  the  suit 
dismissed  December  15,  1880.  A  few  days  before  filing  this 
motion  Smith  met  Darby,  who  told  him  that  he.  Darby,  had 
a  deed  to  Mrs.  Washington's  interest  in  United  States  Survey 
^500.  Smith  asked  that  such  deed  be  given  to  him,  but 
Darby  refused,  and  finally  agreed  to  transfer  his  interest  in 
6aid  survey  in  consideration  of  one  hundred  dollars.  He 
thereupon,  on  October  25,  1880,  quitclaimed  his  interest  to 
Sn)ith,  delivered  to  him  his  quitclaim  deed,  and  assigned  to 
him  the  deed  and  contract  which  Mrs.  Washington  had  exe- 
cuted to  him  in  1874,  and  of  the  existence  of  which  Smith  had 
knowledge  through  Mrs.  Washington  in  the  latter  year.  Smith 
put  the  Darby  deed  to  him  on  record  on  October  27,  1880, 
without  consulting  with  Mrs.  Washington  or  Jewett,  and 
neither  of  them  knew  of  its  existence  until  long  after  it  was 
recorded.  From  this  time  Smith  asserted  title  to  the  entire 
■one-fifteenth  interest  in  the  land,  formerly  recognized  by  him 
^s  Mrs.  Washington's.  He  asserted  title  to  such  interest,  in- 
cluding that  portion  already  gained  by  compromises  as  well 
AS  that  unconi promised  and  yet  in  litigation,  by  suit  against 
her  begun  February  11, 1881,  to  have  title  divested  out  of  her 
and  vested  in  him.  This  suit,  as  well  as  other  similar  litiga- 
tion instituted  by  him,  was  unsuccessful.  In  February,  1881, 
Mrs.  Washington  conveyed  her  entire  interest  in  the  land  to  one 
Fisher,  who  in  March,  1881,  conveyed  the  land  to  one  Wade, 
who  subsequently  conveyed  it  to  the  plaintiflF.  The  findings 
and  judgment  of  the  court  below  were  to  the  effect  that  Smith, 
*'  when  he  took  Darby's  deed  of  October  25,  1880,  held  a  rela- 
tion of  trust  and  confidence  to  Mrs.  Washington  as  to  her 
interest  in  United  States  Survey  2500,  and  the  actions  of 
ejectment  then  being  prosecuted  for  her  by  Morrison  and  de- 
fendant as  an  associate  and  assistant  of  him  as  set  out  in  the 
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petition,  and  that  by  reason  of  his  so  holding  the  same,  what- 
ever title  in  the  particular  eleven  parcels  firstly  described  in 
the  petition  was  acquired  by  him  by  virtue  of  said  deed  wa» 
taken  by  him  in  trust  for  her,  and  thereafter  was  held  by  him 
as  a  trustee  for  her  and  the  respective  successive  assignees  of 
her  rights  in  the  same,  namely,  Fisher,  Wade,  and  plainti.%. 
under  the  several  deeds  of  1881  and  1883  mentioned,  and  oiv 
the  repayment  to  him  by  plaintiff  of  the  one  hundred  dollars 
he  had  paid  Darby,  with  interest,  all  the  title  so  acquired  by 
him  ought  to  be  divested  out  of  him,  and  vested  in  plaintiflF;^ 
that  plaintiff  by  virtue  of  the  deeds  mentioned  in  the  petition 
made  to  Mrs.  Washington  by  divers  of  the  defendants  in  said  ac» 
tions  of  ejectment  pursuant  to  compromises  of  the  eight  parcels 
first  particularly  described  therein,  and  of  the  deeds  therein 
mentioned  made  to  Fisher,  pursuant  to  compromise  of  othera 
of  said  actions,  of  the  three  other  parcels  described  therein,  and 
by  virtue  of  the  deeds  of  February  5, 1881,  April  11,  1881,  and 
July  28,  1883,  and  of  the  interlocutory  and  final  decrees  in 
the  suit  in  partition  begun  on  April  14,  1881,  by  Mary  Jewett 
v.  Hammond,  cause  number  56054,  mentioned  in  the  petition, 
acquired  the  title  to  an  undivided  one-fifteenth  of  said  eleven 
parcels,  and  the  whole  of  the  two  parcels  of  lot  49  of  Peter 
Lindell's  second  addition  set  apart  by  the  commissioners  in 
partition  in  said  cause  56054  as  in  controversy  between  the 
defendant  and  Robert  B.  Wade,  and  all  the  rights  in  law  or 
equity  of  Mrs.  Washington,  Fisher,  and  Wade  therein;  that 
the  claim  of  title  of  defendant  to  a  one-fifteenth  of  said  eleven 
parcels,  and  to  the  whole  of  said  two  parcels  of  said  lot  49,  so 
set  apart  as  in  controversy  under  said  deeds  to  and  by  Darby, 
was  a  cloud  upon  plaintiff's  title  to  said  two  parcels  of  lot  49, 
and  said  undivided  one-fifteenth  of  said  eleven  parcels,  and 
that  plaintiff  was  entitled  to  relief  as  prayed  in  its  petition  in 
respect  of  its  title  to  said  one-fifteenth  of  said  eleven  parcels, 
and  the  whole  of  said  two  parcels  so  set  apart,  and  accord- 
ingly then  decreed  that  defendant  at  the  time  of  the  com- 
mei^cement  of  said  suit  of  Jewett  v.  Hammond,  on  April  14, 
1881,  and  the  making  of  the  interlocutory  decree  therein,  on- 
October  20,  1881,  held  whatever  title  was  acquired  by  him  hy 
virtue  of  said  deeds  of  June  20,  1873,  of  Mary  A.  Washington 
to  John  F.  Darby,  and  of  October  25,  1880,  of  Darby  to  him,, 
defendant,  in  or  to  said  undivided  one-fifteenth  of  said  eleven 
parcels  of  said  survey  (describing  them  as  in  the  petition)  in 
trust  for.  Robert  B.  Wade,  and  that  since  July  28,  1883,  had 
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held  whatever  title  he  by  virtue  of  said  two  deeds  of  June  20 
1873,  and  October  25,  1880,  acquired  in  said  undivided  one 
fifteenth,  or  that  he  now  has  by  virtue  thereof,  or  of  the  in- 
terlocutory and  final  decrees  in  said  cause  in  partition,  of 
Mary  Jewett  v.  Hammond  and  others,  in  said  two  parcels  of 
said  lot  number  49,  by  said  commissioners  set  apart  to  him 
or  said  Wade,  in  trust  for  plaintifi^;  and  that  in  case  plaintiff 
by  April  13,  1891,  paid  into  the  hands  of  the  clerk  for  de- 
fendant's use  one  hundred  dollars,  with  interest  from  October 
25,  1880,  in  all  one  hundred  and  sixty-four  dollars,  he,  de- 
fendant, should,  by  April  20,  1891,  deliver  to  the  clerk  for 
plaintiff's  use  his  deed  releasing  to  plaintiff  all  the  title  and 
interest  that  he  acquired  by  virtue  of  said  two  deeds  in  said 
eleven  parcels,  or  that  he  then  held  by  virtue  of  them  or  said 
decrees  in  said  cause  56054  in  said  two  parcels  of  lot  number 
49  so  set  apart  by  said  commissicners,  and  that  in  case  of  his 
failure  so  to  deliver  such  deed  by  said  last-named  day,  then 
all  the  title  acquired  or  held  by  him  should  be  divested  out 
of  him  and  vested  in  plaintiff,  and  he  should  be  forever  en- 
joined from  setting  up  or  claiming  any  title  in  said  one-fif- 
teenth in  said  eleven  parcels,  or  any  part  of  said  two  parcels 
so  set  apart  under  said  two  deeds  of  1873  and  1880,  and  that 
the  further  disposition  of  the  cause  should  be  adjourned  till 
April  30,  1891.  And  on  April  30,  1891,  a  final  decree  was 
entered,  in  which,  it  being  shown  to  the  court  that  plaintiff 
had,  before  April  13,  1891,  paid  one  hundred  and  sixty-four 
dollars  into  the  clerk's  hands  for  defendant's  use,  and  that 
defendant  had  not  delivered  to  him  any  deed  for  plaintiff,  it 
was  then  decreed  that  all  the  judgments  and  directions  of  the 
decree  of  April  7,  1891,  should  be  confirmed,  and  made  firm 
and  effectual  forever,  and  that  all  the  title  that  defendant,  by 
virtue  of  the  two  deeds  of  June  20,  1873,  and  October  25,  1880, 
acquired  in  said  one-fifteenth  of  said  eleven  parcels,  or  then 
by  virtue  of  said  deeds,  or  the  decrees  made  in  said  cause 
56054,  lield  in  said  two  parcels  of  lot  49  set  apart  to  him  or 
Robert  B.  Wade  as  in  controversy,  etc.,  should  be  divested 
out  of  him  and  be  vested  in  plaintiff,  and  that  he  be  forever 
enjoined  from  setting  up  such  title,  etc.,  and  that  plaintiff 
recover  of  him  its  costs  of  suit,  etc.  At  the  time  of  entering 
the  decree,  leave  was  given  plaintiff  to  amend  its  petition  to 
conform  to  the  facts  proven.  Defendant  excepted  to  this  per- 
mission to  amend,  and  three  days  thereafter  moved  for  leave 
lo  amend  his  answer,  which  was  denied.     From  this  decree, 
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after  necessary  motions,  both  parties  appealed — the  plaintiff 
because  a  trust  was  not  declared  as  to  other  tracts  of  land, 
etc.,  described  in  the  petition;  the  defendant  because  any  trust 
whatever  in  the  land  was  declared  in  plaintiff's  favor." 

John  W.  Dryden  and  Joseph  DohynSj  for  the  plaintifif  appel- 
lant. 

Henry  H.  Denison  and  Alexander  Martin,  for  the  defendant 
appellant. 

'®®  Sherwood,  J,  Upon  the  evidence  adduced  in  support 
of  the  issues  made  by  the  pleadings,  various  questions  arise 
requiring  consideration. 

1.  The  settled  law  of  this  state,  as  illustrated  by  frequent 
instances  in  this  court,  is,  that  the  capacity  of  a  corporation 
to  take  a  conveyance  of  land  cannot,  after  the  transfer  has 
readied  completion,  be  called  in  question  in  a  collateral  way, 
but  by  the  state,  and  not  by  a  private  suitor.  This  doctrine 
applies  to  all  classes  of  actions  and  in  every  variety  of  cases: 
Chambers  v.  City  of  St.  Louis,  29  Mo.  573;  Land  v.  Coffman, 
60  Mo.  243;  **<*  Atlantic  etc,  R.  R.  Co.  y.  City  of  St.  Louis, 
66  Mo.  251;  Thorton  v.  National  Ezch.  Bank,  71  Mo.  221; 
Shewalter  v.  Pirner,  55  Mo.  219;  Ragan  v.  McElroy,  98  Mo. 
352,  and  other  cases. 

The  only  exception  to  the  rule  which  prohibits  collateral 
attack  by  private  persons  on  such  conveyances  or  other  un- 
authorized acts  of  a  corporation,  is  where  such  attack  is  au- 
thorized by  express  legislative  permission:  Martindale  v. 
Kansas  etc.  R.  R.  Co.,  60  Mo.  508;  Kinealy  v.  St.  Louis  etc. 
Ry.  Co.,  69  Mo.  663;  Hovelman  v.  Kansas  etc.  R.  R.  Co.,  79 
Mo.  633.  This  is  the  rule  also  announced  by  the  supreme 
court  of  the  United  States:  National  Bank  v.  Matthews,  98 
U.  S.  621,  which  overruled  on  this  point,  Matthews  v.  Skinker^ 
62  Mo.  329,  21  Am.  Rep.  425. 

As  shown  by  the  brief  of  plaintiff's  counsel,  this  rule  still 
prevails  in  that  court  and  in  many  of  the  states.  This  rule, 
however,  is  entirely  consistent  with  another  rule  announced 
by  the  same  court  in  Case  v.  Kelly,  133  U.  S.  28,  regarding 
the  refusal  of  a  court  to  interfere  in  behalf  of  a  corporation 
whose  rights  rest  only  in  executory  contract,  which  it  seeks 
outside  of  the  provisions  of  its  charter  to  have  enforced.  This 
distinction  is  also  taken  in  Land  v.  Coffman,  50  Mo.  243.  But 
it  seems  that  there  was  no  evidence  that  the  purchase  by  the 
plaintifif  from  Wade  (who  bought  from  Fisher,  who  bought 
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from  Mrs.  "Washington,  the  original  owner)  was  for  an  unau- 
thorized purpose.  Absent  any  evidence  to  the  contrary,  a 
proper  and  legitimate  purpose  will  be  presumed:  Chautauqua 
County  Bank  v.  Risley,  19  N.  Y.  369;  75  Am.  Dec.  347. 

2.  Having  determined  that  the  capacity  of  the  plaintiflF 
-corporation  to  take  whatever  title  Wade  possessed  could  not 
collaterally  be  attacked,  the  next  point  for  examination  is 
whether  Mrs.  Washington's  title  to  the  property  in  contro- 
versy was  such  an  one  as  possessed  the  elements  and  attributes 
of  transferability. 

***  If  indeed  Mrs.  Washington  was  the  possessor  of  an 
interest  in  the  land  in  controversy,  and  she  was  defrauded 
out  of  it,  there  can  be  no  question  under  our  statutory  pro- 
visions and  frequent  rulings  on  the  point,  but  that  she  could 
maintain  any  suitable  action  or  proceeding  to  regain  whatever 
rights  she  had  lost  by  reason  of  any  fraud  practiced  against 
lier;  and  any  such  right,  whether  legal  or  equitable,  whether 
mounding  in  contract  or  sounding  in  tort,  which  survived  the 
person  are  transferable:  1  Rev.  Stats.,  1879,  sees.  2354,  3462. 
*l'hus,  in  Street  v.  Gross,  62  Mo.  226,  it  was  ruled  that  the 
equitable  right  of  a  debtor  to  have  a  conveyance  obtained  by 
an  agent  of  his  principal  through  fraud  was  vendible  under 
execution. 

In  an  early  case  it  was  held  that  under  the  new  code  a 
right  of  action  for  the  conversion  of  property  was  assignable, 
iind  that  the  assignor  could  sue  in  his  own  name:  Smith  v. 
Kennett,  18  Mo.  154.  See,  also,  Melton  v.  Smith,  65  Mo.  315, 
^nd  cases  cited.  In  the  cases  of  Snyder  v.  Wabash  etc.  Ry.  Co., 
86  Mo.  613,  and  Doering  v.  Kenamore,  86  Mo.  588,  it  was  de- 
•cided  that  under  the  code  aright  of  action  arising  from  a  tort 
1o  property  was  assignable.  Some  observations  which  fell 
from  Judge  Bliss  in  Smith  v.  Harris,  43  Mo.  557,  were  based 
on  the  case  of  McMahon  v.  Allen,  34  Barb.  56,  subsequently 
overruled  on  appeal  in  35  N.  Y.  403,  after  an  elaborate  review 
of  the  authorities  both  in  England  and  this  country,  in 
-which  case  it  was  held  that  a  conveyance  obtained  by  fraud 
iind  in  violation  of  a  fiduciary  relation  might  be  the  subject 
of  a  grant  or  assignment  which  would  enable  the  grantee  or 
iissignee  to  file  a  bill  to  set  aside  the  previous  conveyance. 

On  the  same  footing  in  equity  and  governed  by  the  same 
rules  are  those  cases  where  a  right  to  establish  a  trust  in 
lands,  either  actual  or  constructive,  has  been  transferred:  2 
Story   on    Equity  Jurisprudence,   ***    13th   ed.,   sec.    1050; 
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Stump  V.  Gaby,  2  De  Gex,  M.  &  G.  623;  Gresley  v.  Mousley^  4 
De  Gex  &  J.  78. 

3.  Having  ascertained  that  the  plaintiflf  corporation  had 
the  capacity  to  take  the  conveyance  upon  whicli  this  proceed- 
ing is  grounded,  a  capacity  which  cannot  at  least  be  questioned 
collaterally,  and  that  Mrs.  Washington,  if  defrauded,  had  a 
tangible  interest  in  the  litigated  property,  capable  of  recogni- 
tion in  a  court  of  equity,  and  capable  of  being  transferred 
by  mesne  conveyance  from  Mrs.  Washington  to  Fisher,  and 
from  the  latter  to  Wade  and  from  him  to  the  plaintiff,  it 
is  next  in  order  to  determine  whether  Mrs.  Washington  wa» 
defrauded  as  charged  in  the  petition.  Intimately  connected 
with  this  question  is  one  respecting  notices  to  the  alleged 
defrauder. 

Did  defendant  have  notice?  This  question  will  be  con- 
sidered and  answered  from  various  points  of  view.  Notice 
in  this  connection  does  not  mean  positive  information  brought 
directly  home  to  the  party  sought  to  be  charged.  Any  thing 
which  will  put  a  prudent  man  upon  inquiry  is  notice.  And 
gross  negligence  in  failing  to  make  inquiry  when  the  sur- 
rounding facts  suggest  the  existence  of  others,  and  that  in- 
quiry to  be  made  is  tantamount  in  courts  of  equity  to  notice: 
Major  V.  Bukley,  51  Mo.  227;  Leavitt  v.  La  Force,  71  Mo.  358  j 
Foan  V.  Winn,  93  Mo.  503.  This  is  the  universally  prevalent 
doctrine  of  courts  of  equity  in  all  jurisdictions:  2  Pomeroy's 
Equity  Jurisprudence,  2d  ed.,  sees.  596,  597,  598,  599,  600 
et  seq.  And  actual  notice  may  be  inferred  from  circumstances 
and  by  reasonable  deductions  therefrom:  Brownv.  Volkeningy 
64  N.  Y.  76.  Courts  of  equity,  since  their  earliest  foundation, 
have  always  recognized  that  the  still,  small  voice  of  sugges- 
tion, emajiating  as  it  will  from  contiguous  facts  and  surround- 
ing circumstances,  pregnant  with  inference  and  provocative 
of  inquiry,  is  **'  as  potent  to  impart  notice  as  a  presidential 
proclamation  or  an  army  with  banners. 

In  this  case,  however,  there  is  no  occasion  to  invoke  infer- 
ences from  surrounding  circumstances  or  draw  deductions 
from  conceded  facts,  because  here  the  testimony  is  uncontra- 
dicted that:  1.  Mrs.  Washington  told  defendant,  in  1874,  at 
the  time  he  opened  negotiations  with  her  respecting  the  land, 
of  Darby's  contract,  its  nonperformance,  and  its  rescission.. 
And  in  his  testimony  taken  in  another  cause  defendant  ad- 
mitted the  same  thing.  Defendant  was  also  notified  by  see- 
ing and  taking  from  Darby,  in  October,  1880,  an  assignment 
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of  the  very  contract  itself,  whereby  Darby  had  undertaken  to^ 
recover  Mrs.  Washington's  interest  for  her;  a  contract  therv 
over  seven  years  old,  and  wholljr  unperformed.  Not  content 
with  that,  defendant  even  took  an  assignment  of  the  deed  to 
Darby,  and  of  Darby's  interest  therein,  paying  him  therefor 
one  hundred  dollars,  a  beggarly  pittance  for  property  then- 
worth  some  fifteen  thousand  dollars.  2.  The  purchase  from. 
Darby,  by  defendant,  of  such  valuable  property  at  such  a  pal- 
try figure  is  evidence  of  notice  in  and  of  itself,  and  shows,, 
when  coupled  with  the  other  pregnant  circumstances  men- 
tioned, that  the  transaction  was  merely  colorable,  and  not  a 
bona  fide  purchase:  Eck  v.  Hatcher,  58  Mo.  235;  Lionberger  v. 
Baker,  88  Mo.  454;  Hoppin  v.  Doty,  25  Wis.  573;  2  Pomeroy's- 
Equity  Jurisprudence,  2d  ed.,  sec.  600.  3.  But  in  this  case- 
defendant  pleaded  as  an  affirmative  defense  that  he  "  acquired 
the  title  of  Darby  for  full  value,  and  without  notice  of  the  8U}>- 
posed  fraud  and  breach  of  trust  of  Darby."  This  plea,  it  will 
be  observed,  lacks  the  averment  that  the  purchase  was  made- 
in  good  faith.  This  is  a  serious  defect:  2  Pomeroy's  Equity 
Jurisprudence,  2d  ed.,  sec.  762.  But,  waiving  such  defect,, 
treating  the  plea  as  sufficient  in  fullness  and  specific  aver- 
ments, still  the  ***  onus  of  proving  himself  a  bona  fide  pur- 
chaser rested  on  defendant:  Jewett  v.  Palmer,  7  Johns.  Ch.  65; 
11  Am.  Dec.  401.  4.  That  the  burden  rests  on  the  shoulders 
of  him  who  pleads  it  is  especially  true  where  the  vendor  of 
the  title  in  question  was  guilty  of  a  fraud,  in  which  case  the 
same  rule  applies  to  the  purchaser  under  such  fraudulent 
grantor  as  applies  to  the  purchaser  of  negotiable  paper  which 
had  its  origin  -in  fraud:  Sillyman  v.  King,  36  Iowa,  208,  and 
cases  cited.  That  Darby  was  guilty  of  fraud  in  the  transac- 
tion is  too  plain  for  argument;  and  that  defendant  was  equally 
culpable  does  not  admit  of  question.  5.  Moreover,  charged 
as  was  defendant  with  fraud,  his  failure  to  appear  and  testify 
in  denial  of  the  charge  of  something  peculiarly  within  his  owa 
knowledge  carries  with  it  the  usual  unfavorable  and  damag- 
ing presumptions:  Henderson  v.  Henderson,  55  Mo.  534;  Casg^ 
County  V.  Green,  66  Mo.  498;  Ooldsby  v.  Johnson,  82  Mo.  602; 
Leeper  v.  Bates,  85  Mo.  224.  On  this  branch  of  the  case,  then,, 
we  hold  that  defendant  had  ample  and  actual  notice,  and 
with  such  notice  he  deliberately,  so  far  as  in  him  lay,  defrauded 
Mrs.  Washington. 

4.  Not  only  was  defendant  blameworthy  in  the  manner 
already  noted,  but  he  was  also  in  other  particulars.     That  h» 


^68      Connecticut  Mut.  Life  Ins.  Co.  t;.  Smith.    [Missouri, 

occupied  toward  Mrs.  Washington  and  her  interests  a  fidu- 
ciary relation  cannot,  considering  the  evidence,  admit  of  doubt. 
That  this  was  true  upon  the  making  of  the  first  contract  which 
he  made  with  her  in  February,  1874,  is  quite  apparent.  The 
■contract  subsequently  made  by  Mrs.  Washington  with  Mor- 
rison was  but  substitutionary  of  the  first  one  made  by  her 
with  defendant.  This  is  obvious  for  many  reasons.  His  in- 
terest in  the  litigated  land  still  continued  to  be  bound  by  a 
lien  in  Mrs.  Washington's  favor,  in  addition  to  the  part  re- 
served to  her,  which  was  one-fifteenth,  the  other  two-fifteenths 
having  been  conveyed  to  Morrison  ~**  on  the  "joint  account" 
of  defendant  and  himself.  After  this  defendant  took  deposi- 
tions; attended  trials;  prepared  bills  of  exceptions;  effected 
•compromises;  drew  deeds  therefor,  in  which  Mrs.  Washington 
was  awarded  one-fifteenth,  and  he  received  from  her  deed  of 
compromise  in  return,  and  recorded  the  same;  and  he  drew 
petitions,  carried  on  correspondence  with  Mrs.  Washington, 
informing  her  from  time  to  time  of  what  was  being  done;  re- 
■ceiving  letters  from  her  showing  the  reliance  she  placed  in 
him.  In  short,  defendant,  in  all  except  the  bare  name,  was 
the  attorney  of  Mrs.  Washington,  and  certainly  was  her 
trusted  agent.  Whether  he  did  so  gratuitously  or  not  does 
not  alter  his  position  towards  her  or  afiect  its  fiduciary  char- 
acter. And  the  status  of  defendant  towards  Mrs.  Washington 
is  not  changed  because  she  wrote  similar  letters  to  Morrison. 

This  being  the  case,  all  the  gains  of  defendant  by  means  of 
his  position,  whether  through  the  Darby  deed  or  otherwise, 
belonged  to  Mrs.  Washington,  of  which  gains  he  could  in  no- 
wise deprive  her:  Jamison  v.  Glascock,  29  Mo.  191;  Bent  ▼. 
Priest,  86  Mo.  475,  and  cases  cited. 

The  doctrine  which  dominates  a  trustee  in  this  regard  ap- 
plies not  only  to  trustees  of  technical  or  express  trusts,  but 
to  all  occupying  a  similar  relation,  whether  cotenants,  agent 
for  hire,  gratuitous  agents,  subagents,  partners,  and  em- 
ployees of  agents,  and  even  to  oflicious  intermeddlers  in  the 
business  of  others,  or  who,  by  being  employed  in  the  affairs 
of  another,  have  acquired  a  knowledge  of  his  property:  2 
Sugden  on  Vendors,  8th  Am.  ed.,  pp.  408  et  seq.,  and  notes; 
Baker  v.  Whiting,  1  Story,  218;  Bispham's  Principles  of 
Equity,  4th  ed.,  sec.  93;  Keech  v.  Sandford,  1  White  and  Tu- 
-dor's  Leading  Cases,  4th  Am,  ed.,  62;  Allen  v.  De  Groodt,  98 
Mo.  159;  14' Am.  St.  Rep.  626. 

**®  Because  of  the  foregoing  considerations  it  necessarily 
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results  that  Mrs.  Washington  was  entitled  to  her  full  one-fif- 
teenth in  all  of  the  lands  in  United  States  survey  2500,  and 
the  like  amount  of  all  moneys  derived  from  compromises  or 
exchange,  and  the  plaintiff,  as  the  assignee  of  her  rights, 
should  have  prevailed  in  securing  that  quantum  of  interest. 
This  is  true,  unless  the  statute  of  limitations  has  created  a 
bar,  which  point  is  next  for  consideration. 

5.  As  to  that  point,  it  is  sufficient  to  say  that,  as  this  suit 
concerns  real  estate,  ten  years  is  necessary  to  constitute  a  bar; 
and  the  same  length  of  time  is  requisite  where  it  is  sought  to 
enforce  trusts  in  real  estate:  Buren  v.  Buren,  79  Mo.  538,  and 
cases  cited.  Now,  in  this  case,  from  the  time  of  defendant's 
dealing  with  Darby  to  the  time  when  this  proceeding  was  in- 
stituted was  only  about  five  and  one-third  j'ears.  Until  that 
occurrence  there  was  no  adverse  holding  or  adverse  claim  on 
Darby's  part.  Besides,  as  a  fraud  was  practiced  when  the 
Darby  deed  was  delivered,  ten  years  would  be  allowed  the 
injured  party  from  that  time  in  which  to  discover  that  fraud 
and  to  bring  his  action:  2  Kev.  Stats.,  1889,  sec.  6775,  subd. 
5.  Furthermore,  the  question  of  defendant's  right  to  the  land 
in  question  was  being  litigated:  Smith  v.  Washington,  11  Mo. 
App.  520;  88  Mo.  476. 

6.  In  addition  to  what  heretofore  has  been  said  respecting 
the  Darby  deed  and  the  defendant's  claim  thereunder,  it  may 
be  remarked  that,  even  if  defendant  had  acquired  any  valid 
right  under  that  deed,  it  would  have  been  swept  away,  as  the 
result  of  the  litigation  in  case  55597,  reported  as  above;  for 
in  that  case  the  right  of  defendant  to  claim  against  Mrs. 
Washington  the  interest  derived  under  the  Darby  deed  was 
distinctly  adjudged  against  him,  judgment  going  in  her 
favor.  This  adjudication  occurred  in  1882,  and  though 
**''  made  on  a  demurrer  to  the  petition,  yet,  as  the  de- 
murrer went  to  the  merits,  the  whole  matter  in  controversy 
became  res  judicata:  Bigelow  on  Estoppel,  5th  ed.,  56.  And 
it  was  as  competent  to  offer  the  judgment  in  evidence  as  it 
was  to  plead  it,  and  the  effect  was  the  same:  Garton  v.  BoltSy 
73  Mo.  274,  and  cases  cited. 

Defendant's  testimony  taken  in  other  causes  abundantly 
shows  that  he  relied  on  the  Darby  deed,  but  before  that  con- 
ceded that  Mis.  Washington  was  entitled  to  one-fifteenth,  for, 
amongst  other  things,  he  says:  "  There  never  was  any  dispute 
about  Mrs.  Washington's  title  to  one-fifteenth  of  that  land 
until  I  discovered  the  Darby  deed." 
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7.  Something  has  been  said  about  plaintiflTs  inability  to 
obtain  equitable  relief  by  removing  a  cloud  from  it's  title  be- 
cause defendant  Smith  was  in  possession.  There  would  be 
weight  in  this  suggestion  if  plaintiff  had  the  legal  title,  but 
as  it  has  not,  resort  to  a  court  of  equity  was  a  necessity,  both 
for  that  purpose  and  in  order  to  divest  title  and  declare  a 
trust:  Mason  v.  Blacky  87  Mo.  829,  and  cases  cited. 

8.  It  was  proper  for  the  court  to  permit  plaintiff,  before  the 
€n(ry  of  the  final  decree,  to  amend  its  petition  to  conform  to 
the  facts  proven;  and  there  was  no  error  three  days  after  the 
€ntry  of  the  final  decree  to  refuse  defendant  permission  to  file 
an  amended  answer;  nor  does  it  appear  in  what  the  proposed 
amendment  consisted,  whether  or  not  it  was  material:  Howell 
V.  Stewart,  54  Mo.  407,  408. 

9.  As  before  indicated,  the  decree  entered,  while  correct  so 
far  as  it  went,  did  not  go  far  enough,  because  it  did  not  ac- 
cord to  plaintiff  as  extensive  relief  as  that  to  which  it  was  en- 
titled; but  the  decree  went  too  far  when  it  required  plaintiff 
to  repay  to  defendant  the  one  hundred  dollars  with  interest 
which  he  had  paid  Darby.  This  money  having  been  paid  by 
defendant  of  his  own  *****  wrong,  and  in  furtherance  of  an  ac- 
tual fraud,  a  court  of  equity  will  not  aid  him  to  recover  it, 
but  will  leave  him  where  it  finds  him:  Gilbert  v.  Hoffman,  2 
Watts,  66;  26  Am.  Dec.  103;  Jackson  v.  Summerville,  13  Pa. 
St.  359;  Sands  v.  Codwise,  4  Johns.  597;  4  Am.  Dec.  305;  Mc' 
Caskey  v.  Graff,  23  Pa.  St.  321;  62  Am.  Dec.  336. 

For  the  foregoing  reasons  we  reverse  the  decree,  and  remand 
the  cause,  with  directions  that  the  lower  court,  in  conformity 
to  this  opinion,  do  enter  a  decree  in  favor  of  plaintiff,  treat- 
ing defendant  as  a  trustee  in  all  respects,  and  compelling  him 
to  account  for  all  gains  made  in  that  capacity  to  the  extent 
of  Mrs.  Washington's  equitable  interest  in  the  property, 
whether  in  land  or  money. 

All  concur.  

CoRPOBATiON*s  PowER  TO  Takb  AND  HoLD  Realtt  Can  be  qnestioned 
\>y  the  state  only:  Hovjh  v.  Cook  County  Land  Co.,  73  111.  23;  24  Ain.  Rep. 
230;  extended  note  to  Page  v.  Heineberg,  94  Am.  Dec.  382. 

Fraudulent  Conveyances— Effect  of  Knowledge  of  Vendee — What 
Is  Notice. — A  sale  though  made  by  a  vendor  with  fraudulent  intent  will 
not  be  declared  void  unless  the  vendee  had  actual  notice  of  such  intent. 
Knowledge  of  facts  which,  if  investigated,  would  lead  to  knowledge  of  the 
fraud,  is  not  sufficient  to  invalidate  the  transaction:  State  v.  Mason,  112  Mo. 
274;  34  Am.  St.  Rep.  390,  and  extended  note,  where  the  questions  as  to  what 


July,  1893.]  White  v.  Pollock.  671 

circumstances  raise  a  presumption  of  fraud,  and  a  knowledge  of  what  facti 
«re  sufficient  to  put  a  vendee  on  inquiry  are  discussed. 

Fraudulent  Conveyances. — Burden  of  Proof  as  to  Bona  Fide  Pcr- 
<;haser:  See  extended  notes  to  State  v.  Mason,  34  Am.  St.  Rep.  402;  and 
Brown  v.  Mitchell,  11  Am.  St.  Rep.  758. 

Trusts. — Gains  and  Profits  arising  from  property  impressed  with  a 
constructive  trust  inure  to  the  benefit  of  the  real  owner,  and  should  be  im- 
pressed with  a  like  trust  in  hia  favor:  Faiiners*  etc.  Bank  v.  Kimball  Milling 
Co.,  1  S.  D.  388;  36  Am.  St.  Rep.  739. 

Limitations  of  Actions  in  Cases  Involving  Fraud. — The  statute  be- 
gins to  run  from  the  discovery  of  the  fraud,  or  from  the  time  when  it  ought 
to  have  been  discovered  by  the  exercise  of  proper  diligence  and  inquiry:  Chi' 
cago  etc.  By.  Co.  v.  7'itleriiujton,  84  Tex.  218;  31  Am.  St.  Rep.  39,  and  note, 
with  the  cases  collected.  See  a  full  discussion  of  the  question  in  the  ex- 
tended note  to  Snodgrass  v.  Branch  Bank,  60  Am.  Dec.  511-615,  and  Wood* 
V.  Williams,  142  111.  269;  34  Am.  St.  Rep.  79,  and  note;  and  StaU  v.  Stand, 
urd  Oil  Co.,  49  Ohio  St.  137;  34  Am.  St.  Rep.  541,  and  note. 

Plkadin(33. — Amendment  After  Judgment:  See  note  to  Bunneman  r, 
Wagner,  8  Am.  St.  Rep.  311.  Under  the  code  system  of  pleading  court* 
have  power  to  allow  amendments  both  before  and  after  judgment,  the  only 
limitation  being  that  no  vested  right  sh;ill  be  disturbed,  and  that  the  cause 
of  action  or  defense  shall  not  be  substantially  changed:  Brown  v.  Mitchell, 
102  N.  C.  347;  11  Am.  St.  Rep.  748.  No  amendment  of  pleadings  ia  allowed 
after  the  rendition  of  judgment:  Landry  v.  Baugnon,  17  La.  82;  36  Am.  Dec. 
606;  see  the  extended  note  to  Stevenson  v.  Mudgelt,  34  Am.  Dec.  158. 

Judgments  on  Demurrer  are  conclusive  upon  the  questions  legitimately 
involved:  Ellis  v.  Nm-thern  Pac.  R.  R.  Co.,  80  Wis.  459;  27  Am.  St.  Rep. 
44,  and  note,  where  plaintiff  has  declined  to  amend:  Scherffy,  Missouri  Pac 
By.  Co.,  81  Tex.  471;  26  Am.  St.  Rep.  828,  aud  note. 
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Deeds — Delivery. — A  deed  delivered  by  the  grantor  to  a  third  person  to 
be  delivered  to  the  grantee,  and  by  such  third  person  delivered  to  the 
grantee,  constitutes  a  good  delivery,  though  the  grantor  was  dead  at 
the  date  of  the  last  delivery.  The  delivery  becomes  operative  by  rela- 
tion as  of  the  date  when  first  made  to  such  third  person,  if  an  intent  to 
that  effect  is  manifested  by  acts  or  words,  or  by  both. 

Deeds — Delivery. — A  deed  from  a  father  to  his  son,  delivered  by  the 
father  to  his  wife,  and  accepted  by  her  in  the  presence  of  the  son,  and 
with  his  consent,  accompanied  by  words  showing  a  present  intent  to 
deliver,  constitutes  a  good  delivery,  although  the  deed  is  not  delivered 
by  the  wife  to  tlie  son  until  after  the  grantor's  death, 

Phillips  and  Walker,  for  the  appellants. 

Wilson  Cramer,  for  the  respondent. 

**^*  Macfarlane,  J.      Tills  suit  is  ejectment.      Plaintiffs 
claim  title  as  heirs  of  Jonathan  Pollo' k,  deceased,  and  de- 
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fendant  claims  under  a  deed  from  the  said  Pollock  in  hi» 
lifetime,  conveying  to  him  the  land  in  dispute.  PlaintiflFs 
are  the  children  and  grandchildren  of  Jonathan  Pollock 
by  a  first  marriage,  and  defendant  is  an  only  child  from  & 
second  marriage.  On  the  14th  of  May,  1884,  said  deceased 
executed  and  acknowledged  a  deed  in  due  form,  which  pur- 
ported to  convey  to  defendant  the  land  in  suit.  The  ques- 
tion hinges  on  the  delivery  of  the  deed.  The  evidence  shows 
that  at  the  date  of  the  deed  defendant  was  twenty-one  or 
twenty-two  years  of  age,  and  lived  with  his  parents  on  a  por- 
tion of  this  land,  which  at  that  time  was  worth  about  seven 
thousand  five  hundred  dollars. 

Defendant's  father  at  that  time  was  near  eighty  years  of 
age,  though,  so  far  as  appeared,  was  in  good  physical  and 
mental  condition.  He  also  owned  personal  property  valued 
at  something  over  two  thousand  dollars.  His  children  had 
all  left  him  except  defendant.  The  evidence,  detailed  by  a 
number  of  witnesses,  and  which  was  undisputed,  was  to  the 
effect  that  in  conversations  prior  to  the  date  of  the  deed 
Jonathan  Pollock  had  stated  that  he  intended  this  land  for 
his  son  Dannie,  as  he  called  defendant;  that  Dannie  was  to 
take  care  of  him  while  he  lived,  and  he  would  give  him  the 
land.  The  deed  was  written  by,  and  the  acknowledgment 
taken  before,  a  notary,  J.  Q.  A.  Gardner,  who,  except  defend- 
ant and  his  parents,  was  the  only  person  present  when  the 
transaction  took  place.  He  testified:  "I  went  to  his  house 
to  prepare  a  deed,  this  deed,  and  he  told  me  why  he  wanted 
to  make  a  deed;  said  he  was  getting  old;  probably  he  might 
live  to  an  old  age,  and  be  helpless,  and  he  wanted  somebody 
he  could  rely  upon  to  see  to  him  if  he  should  become  *'•  so 
he  needed  assistance,  and  that  Dannie  (he  referred  to  defend- 
ant L.  D.  C.  Pollock)  was  the  only  one  left  of  his  children  that 
was  likely  to  stay  with  him,  and  that  he  wanted  to  deed  him 
his  real  estate,  so  that  there  would  be  nothing  hereafter  about 
it;  wanted  to  get  it  all  so  arranged  that  there  would  be  no 
trouble  hereafter;  I  tlien  prepared  the  deed,  and  while  I  was 
preparing  he  was  talking  about  his  business;  he  said  he  had 
assisted  his  older  children,  and  he  thought  it  would  be  noth- 
ing but  right  for  Dannie  to  have  the  land,  for  he  knew,  how- 
ever long  lie  lived,  Dannie  would  take  care  of  him;  that  his 
other  children  would  have  about  equal  share  with  him  in  all 
probability;  said  he  had  considerable  amount  of  other  prop- 
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erty,  and  that  they  would  all  share  in  that  equally;  the  other 
property  referred  to  was  personal  property. 

"Q.  Do  you  remember  he  called  his  wife  in,  and  aaidt 
'Here  is  Dannie's  deed;  take  care  of  it?' 

"A.  She  was  in  the  room,  and  he  told  her  he  wanted  her  to 
take  care  of  that  deed  for  Dannie;  ....  they  were  having  a 
converisation  about  dower;  he  told  her  to  take  care  of  Dan- 
nie's deed  for  him;  Dannie  also  remarked  that  he  wanted 
his  mother  to  take  care  of  it  for  him;  ....  question  came 
up  about  her  signing  the  deed  and  her  dower;  she  said  she 
did  n't  want  to  sign  her  dower  away,  for  Dannie  might  die 
before  she  did,  and  she  would  be  cut  out  of  her  home;  that 
Dannie  would  take  care  of  her  as  long  as  she  lived;  that  it 
was  not  necessary  to  sign  her  dower  away;  and  she  did  n't; 
....  they  asked  me  about  recording — the  old  man  and  his 
wife  both — if  it  would  be  necessary  to  have  the  deed  recorded 
right  away;  I  told  them  I  didn't  think  it  would  be  neces* 
6ar\'." 

On  cross-examination  he  was  asked:  "When  you  finished 
the  deed,  and  handed  it  to  him,  what  did  he  say? 

"A.  He  called  to  his  wife,  and  said:  *Here  is  *''*  Dannie's 
deed.     I  want  you  to  take  it,  and  take  care  of  it  for  him.'  " 

After  the  date  of  the  deed,  defendant  took  control  of  the 
land,  living  on  it  with  his  parents,  working  part  and  renting 
part.  The  deed  was  kept  in  an  old  satchel  in  which  other 
papers  belonging  to  the  said  Jonathan  Pollock  were  kept,  but 
they  were  all  in  the  custody  of  his  wife,  he  being  unable  to 
read. 

Jonathan  Pollock  died  in  April,  1888,  and  his  wife  in  three 
or  four  days  thereafter.  Nothing  in  his  conduct  from  the 
date  of  the  deed  to  his  death  was  inconsistent  with  the  due 
delivery  of  the  deed.  The  evidence  tended  to  prove  that,  a 
day  or  two  previous  to  the  death  of  Mrs.  Pollock,  she  told  the 
wife  of  defendant  to  get  the  deed  out  of  the  satchel  and  give 
it  to  him.  At  any  rate,  the  deed  was  taken  from  the  satchel 
a  few  days  after  the  death  of  Jonathan  Pollock,  and  was  filed 
for  record  by  defendant. 

Some  evidence  was  offered  by  plaintiffs  to  impeach  that 
given  by  Gardner.  An  insurance  policy  on  the  house,  made 
subsequent  to  the  deed  and  existing  at  the  death  of  Jonathan 
Pollock,  was  in  his  name.  After  the  date  of  the  deed  a  tract 
of  the  land  was  sold  for  three  hundred  and  fifty  dollars,  of 
which  one  hundred  dollars  cash  was  paid  to  the  father  and  a 
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note  for  the  remainder  was  made  payable  to  defendant.  The 
title  bond  was  signed  by  both,  because,  as  was  said,  there  was 
no  deed  on  record.  Evidence  was  also  offered  by  plaintiff, 
which  tended  to  prove  that  at  one  time  (date  not  known) 
Jonathan  Pollock  had  threatened  to  disinherit  one  of  his 
heirs,  if  a  certain  course  of  conduct  was  pursued,  and  that 
some  of  the  heirs  had  received  no  advancements.  This  evi- 
dence was  excluded  by  the  court. 

The  court  sat  as  a  jury,  and  gave  the  following  declaration 
of  law:  "If  it  shall  appear  and  be  found  from  the  evidence 
in  this  cause  that  Jonathan  Pollock,  *''*  after  signing  and 
acknowledging  the  deed  from  himself  to  the  defendant,  called 
to  his  wife  and  said  to  her,  '  Here  is  Dannie's  deed;  I  want 
you  to  take  it  and  take  care  of  it  for  him,'  and  that,  in  com- 
pliance with  such  request,  the  wife  of  Pollock  took  charge  and 
control  of  said  deed  at  the  time,  then  there  was  a  delivery, 
and  the  title  of  Jonathan  Pollock  passed,  by  virtue  of  such 
deed,  to  the  defendant." 

This  iristruction  sufficiently  points  out  the  theory  by  which 
the  court  was  governed.  The  finding  and  judgment  of  the 
court  was  for  the  defendant,  and  plaintiffs  appealed. 

The  law  in  a  case,  the  facts  of  which  are  analogous  to  this 
one  in  most  of  its  features,  was  thus  expressed  by  Black,  J., 
in  the  recent  case  of  Sneatlien  v.  Sneathen,  104  Mo.  209,  24" 
Am.  St.  Rep.  326:  "Delivery  of  a  deed  is,  of  course,  an  essen- 
tial element  of  a  valid  transfer  of  title  to  real  estate,  and  it 
must  take  place  during  the  life  of  the  grantor;  for  a  deed  can- 
not be  made  to  perform  the  functions  of  a  will.  But  the  de- 
livery need  not  be  to  the  grantee  in  person.  A  deed  delivered 
by  the  grantor  to  a  third  person  to  be  delivered  to  the  grantee, 
and  by  sucli  third  person  delivered  to  the  grantee,  will  consti- 
tute a  good  delivery,  though  th6  grantor  is  dead  at  the  date 
of  the  last  delivery;  for  the  delivery  takes  effect  by  relation 
as  of  the  date  when  first  made  to  the  third  person.  In  such 
cases  it  should  appear  that  the  grantor  parted  with  all  do- 
minion and  control  over  the  instrument,  intending  it  to  take 
effect  and  pass  title  as  a  present  transfer.  This  intention 
may  be  manifested  by  acts,  or  by  words,  or  by  both  words 
and  acts":  Citing  Burke  v.  Adams,  80  Mo.  506;  50  Am.  Rep. 
510;  Standiford  v.  Standiford,  97  Mo.  231;  Tiedeman  on  Real 
Property,  sec.  814. 

It  is  also  said  in  the  same  case:  "It  is  true  that  Mrs. 
Sneathen  placed  the  deed  in  a  trunk  with  the  *''*  grantor's 
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otlier  papers,  where  he  could  repossess  himself  of  them  if  he 
desired  to  do  so.  But  the  rule  that  the  grantor  must  part 
with  all  dominion  and  control  over  the  deed  does  not  mean 
that  he  must  i)ut  it  out  of  his  physicial  power  to  procure  pos- 
eession  of  it.  It  is  sufficient  that  the  deed  is  delivered  to  the 
third  person  for  the  grantee  without  reservation,  and  with  the 
intention  that  it  shall  take  effect,  and  from  that  time  operate 
as  a  transfer  of  the  title." 

It  is  said  further:  "  No  suggestion  is  made,  nor  do  we  see 
any  reason  why  the  wife  of  the  grantor  may  not  be  the  third 
person,  within  the  rules  before  stated,  to  whom  the  deed  is 
delivered  for  the  grantees." 

These  excerpts  express  the  law  which  governs  this  case, 
and  are  supported  by  numerous  other  late  decisions  of  this 
court:  Scott  v.  Scott,  95  Mo.  300;  Stnndiford  v.  Standiford,  97 
Mo.  239;  Crowder  v.  Searcy,  103  Mo.  117;-  Tyler  v.  Hall,  106 
Mo.  313;  27  Am.  St.  Rep.  337;  Hall  v.  Hall,  107  Mo.  101; 
Allen  V.  De  Groodt,  105  Mo.  449. 

There  is  no  question  in  this  case  in  respect  to  the  accept- 
ance of  the  deed  by  defendant.  He  was  present  when  it  was 
executed,  and  he  then  expressed  a  willingness  to  accept  it; 
he  also,  after  the  death  of  the  grantor,  received  and  filed  it  for 
record. 

It  will  be  seen  from  the  declaration  of  law  given  that  the 
court  omitted  to  require,  as  essential  to  the  validity  of  the 
conveyance,  that  the  "  grantor  parted  with  all  dominion  and 
control  over  the  instrument,  intending  it  to  take  effect,  and 
pass  the  title  as  a  present  transfer."  Doubtless  the  court 
construed  the  language  of  the  grantor  to  his  wife,  "Here  is 
Dannie's  deed,  I  want  you  to  take  it  and  take  care  of  it  for 
him,"  if  found  to  have  been  used,  as  being  conclusive  of  an 
intention  to  part  with  his  dominion  and  control  over  it,  and 
to  pass  the  title  to  the  land  as  a  present  transfer.  The  court 
necessarily  found  that  this  language  *'*  was  used,  and  an 
examination  of  the  evidence  of  what  was  said  and  done  on 
this  occasion  discloses  nothing  which  qualifies  this  language 
or  was  inconsistent  with  it.  The  use  of  this  language  and  the 
acceptance  of  the  deed  by  the  wife,  in  the  presence  of  the 
grantee  and  with  his  consent,  constituted  all  the  evidence 
bearing  upon  the  question  of  the  delivery;  and  its  legal  effect 
was  a  question  of  law  for  the  court,  none  of  these  facts  being 
•controverted. 

The  grantor  spoke  of  the  instrument  as  "  Dannie's  deed,'* 
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and  directed  that  care  be  taken  of  it  "for  him."  Defendant 
was  present,  and  assented  both  to  the  deed  and  to  his  mother'a 
custody  of  it.  The  deed  was  thereupon  taken  into  the  pos- 
session of  the  mother  to  "take  care  of"  for  her  son.  The  in- 
tention of  the  grantor  is  the  fact  to  be  established.  "  This 
intention  may  be  manifested  by  acts  or  by  words,  or  by  both 
words  and  acts":  Sneathen  v.  Sneathen,  104  Mo.  209;  24  Am, 
St.  Rep.  326;  Crowder  v.  Searcy,  103  Mo.  117. 

We  do  not  see  what  language  or  acts  could  have  been  used 
by  this  grantor  more  expressive  of  his  intention  to  part  with 
all  control  of  the  deed  and  to  effect  a  perfect  transfer  of  the 
title  than  those  used  by  him.  There  being  no  qualifying 
facts,  if  the  language  and  acts  attributed  to  the  grantor  were 
used,  then  a  complete  delivery  was  effected,  and  the  title 
passed  to  defendant.  In  view  of  the  undisputed  evidewce  of 
the  intention  of  the  grantor,  there  was  no  error  in  giving  the 
instruction. 

No  fraud  or  undue  influence  in  the  execution  of  this  deed 
was  charged  or  proved,  and  the  case  was  fairly  tried  on  cor- 
rect principles  of  law,  and  the  judgment  is  affirmed.  All 
concur.  

Deeds— Dblivert  ArrEB  Death  of  Grantor,  When  Sufficient. — A 
deed  delivered  by  the  grantor  to  a  third  person  to  be  delivered  to  the  grantee, 
and  by  such  third  person  delivered,  is  valid,  though  the  grantor  is  dead  at 
the  date  of  the  last  delivery.  In  such  case  it  should  appear  that  the  grantor 
parted  with  all  dominion  and  control  over  the  instrument,  intending  it  to 
take  effect  sis  a  present  transfer:  Sneathen  v.  Sneathen,  104  Mo.  201;  24  Am. 
St.  Rep.  326,  and  note;  note  to  Bu7-y  v.  Young,  35  Am.  St.  Rep.  192,  and 
the  extended  note  to  Wellborn  v.  Weaver,  63  Am.  Dec.  246. 
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Mortgages. — Assignment  of  ▲  Mortgage,  in  order  to  transfer  the  entire 
legal  and  equitable  interest  of  the  mortgagee,  must  be  by  deed  contain, 
ing  such  words  of  grant  as  show  an  intention  of  the  parties  to  make  a^ 
complete  transfer.  When  a  formal  assignment  is  thus  made,  and  the 
bond,  note,  or  other  evidence  of  the  debt  is  assigned  and  delivered,  the 
assignee  is  invested  not  only  with  the  legal  title  but  also  with  any 
power  of  sale  contained  in  the  mortgage. 

Mortgages — Equitable  Assignment. — The  mere  assignment  of  the  mort- 
gage debt  carries  with  it  the  mortgage  as  an  incident,  and  may  be  en- 
forced by  the  assignee  in  his  own  name,  and  an  equitable  assignment 
is  declared  and  enforced,  by  way  of  subrogation,  whenever  right  and 
justice  require  it. 
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HoRTGAOBS — Eqxtitablb  ASSIGNMENT.— A  Bale  of  mortgaged  premises, 
which  ia  ineffective  on  account  of  defects  in  the  execution  of  the  power, 
operates  as  an  equitable  assignment  of  the  mortgage  to  a  purchaser  if  he 
pays  the  purchase  money  in  good  faith,  and  it  is  applied  to  the  latiafao* 
tion  of  the  mortgage  debt. 

Mortgages — Dkfectivb  Foreclosure — Resale. — Entry  of  record  of  satis- 
faction of  a  mortgage  made  by  the  mortgagee  after  foreclosure,  under 
the  mistaken  belief  that  the  foreclosure  sale  has  effectually  foreclosed 
the  mortgage,  is  not  conclusive  on  the  purchaser  who  has  paid  the  pnr> 
chase  money,  bnt  he  may  show  by  parol  that  no  title  passed  at  such 
sale,  and  may  have  a  resale  to  correct  the  error. 

Mortgages — Defective  Sale  Under  Power — Effect  of  on  Purchaser. — 
A  sale  and  conveyance  of  mortgaged  premises,  by  a  mortgagee  or 
trustee  acting  under  a  power,  though  defectively  executed,  passes  the 
legal  title  and  estate  to  the  purchaser  subject  to  the  right  of  redemp* 
tion.  In  such  case  the  title  passes  by  a  conveyance  of  the  property  by 
the  person  holding  such  title. 

Mortgages — Defecvive  Foreclosure  Sale — Estoppel  to  Attack. — A 
mortgagor  who  accepts  the  surplus  arising  from  a  defective  foreclosure 
sale  of  mortgaged  land,  and  contracts  with  the  purchaser  for  him  to  hold 
the  title  as  security  for  the  money  advanced  and  to  reconvey  upon  being 
reimbursed  therefor,  is  estopped  from  attacking  the  validity  of  the  sale. 

Mortgages — Foreclosure — Outstanding  Title — Ejectment. — A  mere 
right  of  redemption  in  a  third  person  after  foreclosure  of  a  mortgage  ia 
not  such  an  outstanding  title  as  defeats  a  recovery  in  ejectment.  The 
«utstanding  title  ia  such  case  must  be  such  a  one  as  the  owner  thereof 
could  recover  on  if  he  were  asserting  it  in  an  action. 

George  Huhbert,  Benton  and  Sturgis^  and  A.  J,  HarhUonf  for 

the  appellants. 

H.  C.  Pepper,  for  the  respondent. 

***  Macfarlane,  J.  The  suit  is  ejectment  in  the  usual 
form,  to  recover  a  parcel  of  land  twenty-two  rods  and  six  feet 
long  by  fifteen  rods  and  seven  feet  wide,  in  McDonald  county. 
The  answer  admitted  the  possession  of  Mcintosh  as  tenant 
of  his  co-defendant,  J.  D.  Shields,  but  denied  all  other  allega- 
tions.    It  also  set  up  the  following  special  defense: 

"  Defendants,  for  further  answer,  say  and  aver  that  at  one 
time,  in  the  year  1886,  defendant,  Shields,  gave  to  one  John 
A.  Kunkel  a  note  for  the  sum  of  two  hundred  and  seventy 
dollars,  to  bear  interest  at  the  rate  of  ten  per  cent  per  annum, 
to  secure  which  he  executed  a  mortgage  upon  the  property 
sued  for  herein,  to  the  said  Kunkel,  but  the  same  has  been 
long  paid  and  satisfied,  so  no  ground  of  action  could  exist 
on  that  account  against  him;  notwithstanding  which  defend- 
ants are  advised,  and  aver,  that  plaintiff  pretends  to  make 
eorne  claim  of  right  to  the  possession  of  the  land  as  a  pre- 
tended assignee  of  the  said  mortgage  after  condition  broken. 
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"  Defendant  Shields,  while  protesting  that  the  said  mort- 
gage was  long  ago  satisfied,  comes  and  offers  to  pay  into  th© 
court,  for  the  benefit  of  the  lawful  owner  of  the  said  mortgage 
debt,  all  and  every  sum  and  amount  which  may  appear  from 
the  evidence  in  this  case  to  be  and  remain  unpaid  thereon,  if 
any,  if  it  be  found  that  the  plaintiff  is  vested  with  the  rights 
of  tlie  said  mortgagee." 

The  reply  admits  the  execution  and  delivery  of  the  note 
and  mortgage  by  J.  D.  Shields,  but  denies  that  he  ever  paid 
the  note  or  satisfied  the  mortgage  as  charged  in  the  answer. 

In  support  of  his  title  plaintiff  offered  in  evidence  the  fol- 
lowing deeds:  1.  Mortgagee's  deed  from  John  A.  Kunkel  to 
J.  C.  Seabourn,  dated  October  29,  »**  1887.  This  deed  pur- 
ports to  convey  the  land  under  power  of  sale  contained  in  the 
mortgage  made  by  defendant  Shields,  and  described  in  the 
answer;  2.  Quitclaim  deed  from  J.  C.  Seabourn  to  George 
W.  Corum,  dated  May  2,  1888;  3.  Mortgage  deed  from 
George  W.  Corum  to  plaintiff,  L.  C.  Lanier,  to  secure  note  for 
three  hundred  dollars,  due  in  ten  days,  with  power  of  sale  in 
case  of  default,  dated  April  5,  1889;  4.  Mortgagee's  deed 
from  L.  C.  Lanier,  under  power  of  sale,  to  Alphonso  Howe, 
dated  May  18,  1889;  5.  Quitclaim  deed  from  Alphonso 
Howe  to  plaintiff  Lanier.     No  date  given  in  abstract. 

The  record  of  the  mortgage  from  defendant  Shields  to  Kun- 
kel showed  an  entry  of  satisfaction  on  the  margin,  dated  Oc- 
tober 16,  1886,  and  signed  by  Kunkel,  the  mortgagee. 

In  explanation  of  that  entry  of  satisfaction  Kunkel  testified 
that  prior  to  the  entry  he  had  undertaken  to  sell  the  property 
under  his  mortgage,  but  misdescribed  the  land  in  both  the 
advertisement  and  deed.  At  this  sale  Seabourn  was  also  the 
purchaser,  paying  therefor  three  hundred  and  five  dollars, 
which  paid  the  debt  and  cost,  and  seventeen  or  eighteen  dol- 
lars over,  which  was  paid  to  Shields,  as  mortgagor,  to  whom 
was  delivered  the  note  and  mortgage,  and  he  then  entered 
satisfaction.  That,  on  learning  of  the  misdescription  of  the 
land  in  the  previous  sale  and  deed,  at  request  of  the  pur- 
chaser and  Shields,  he  resold  the  property  merely  to  correct 
the  mistake.     On  this  sale  nothing  was  paid. 

The  evidence  also  tended  to  show  that  these  purchases  at 
mortgagee's  sale  were  made  by  Seabourn  at  the  request  of 
Shields,  his  son,  Abe,  and  Gus  Corum,  and  Seabourn  under- 
took it  for  the  benefit  of  defendant  Shields.  Seabourn  gave 
them  an  agreement  to  convey,  as  they  should  direct,  upon  re* 
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paying  him.  The  parties  borrowed  the  money  to  pay  for  the 
land,  and  Seabourn  ***  signed  the  note  as  security  with  the 
understanding  that  when  the  amount  was  paid  he  would 
convey  as  directed.  Seabourn  had  the  note  to  pay,  but  the 
money  was  afterwards  repaid  to  him,  a  part  by  Abe  Shields, 
but  most  of  it  by  Corum,  and,  at  the  request  of  Shields,  Abe, 
and  Corum,  he  conveyed  the  land  to  the  latter.  The  evi- 
dence is  not  very  clear  from  or  by  whom  Seabourn  was  re- 
paid. The  evidence  shows  further  that  the  second  sale  made 
under  the  Shields  mortgage  was  conducted  by  an  agent,  the 
mortgagee  then  being  sick.  Howe  was  the  stepson  of  Corum, 
and  married  the  daughter  of  plaintiff. 

There  was  conflict  in  the  evidence  as  to  who  was  in  posses- 
sion of  the  property  after  Seabourn  gave  it  up,  which,  if  im- 
portant, cannot  be  intelligently  settled  from  what  appears  on 
the  abstract. 

The  facts  were  tried  by  a  jury,  and,  at  request  of  plaintiff, 
the  court  gave  the  following  instructions: 

*'  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  J.  D.  Shields  and  wife  executed  and  delivered 
the  mortgnge  deed  to  John  A.  Kunkel,  read  in  evidence,  and 
that  after  condition  broken  in  said  mortgage  said  Kunkel  at- 
tempted to  advertise  and  sell  the  land  therein  described,  but 
by  mistake  failed  to  describe  the  said  land  in  the  advertise- 
ment and  the  mortgagee's  deed,  and  that  J.  C.  Seabourn  be- 
came the  purchaser  at  such  sale,  and  paid  the  note,  interest, 
and  costs  secured  by  said  mortgage;  and  if  the  jury  further 
find  that  by  mistake  in  the  first  sale  Kunkel  entered  satisfac- 
tion on  the  margin  of  the  record  of  the  said  mortgage,  and 
that  thereafter,  at  the  request  of  J.  D.  Shields,  he  advertised 
and  sold  the  land  in  said  mortgage  deed  according  to  the 
conditions  therein,  and  executed  and  delivered  to  J.  C.  Sea- 
bourn the  mortgagee's  deed  read  in  evidence,  then  such  con- 
veyance vested  the  legal  title  to  the  land  in  controversy  in 
**®  Seabourn,  a!id  that  J.  D.  Shields  is  estopped  from  deny- 
ing Seabourn's  title,  or  those  claiming  under  him;  and  the 
successive  conveyances  from  Seabourn  and  others,  claiming 
under  him,  had  the  effect  to  vest  in  plaintiff  all  right  and 
title  of  defendant  Shields." 

Defendant  asked,  but  the  court  refused  to  so  instruct; 
1.  That  payment  of  the  mortgage  debt  by  Seabourn,  the  sur- 
render of  the  note  to  Shields,  and  the  entry  of  satisfaction  of 
the  mortgage  on  the  record,  extinguished  the  power  of  sale, 
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and  the  second  snle  and  deed  thereunder  were  nullities; 
2.  Though  the  attempted  sales  may  have  operated  as  an  as- 
signment of  the  debt  and  mortgage  to  Seabourn,  yet  plaintiff, 
by  the  conveyances  to  him,  succeeded  to  no  such  rights  under 
the  mortgage  as  would  entitle  him  to  recover  in  ejectment 
from  the  mortgagor;  3.  That  under  the  pleadings  and  evi- 
dence defendant  Shields  should  have  been  permitted  to  re- 
cover. 

1.  It  is  conceded  that  the  first  sale  attempted  by  the  mort- 
gagee, in  failing  to  describe  the  land,  either  in  the  advertise- 
ment or  deed,  did  not  pass  to  the  purchaser  the  legal  title  to 
the  property  sold.  The  same  result  would  follow  a  convey- 
ance with  a  like  error  by  the  owner.  It  is  insisted,  however, 
by  defendants  that  the  sale,  and  payment  of  the  purchase 
money  in  discharge  of  the  mortgage  debt,  gave  the  purchaser 
no  equitable  right  to  the  security,  but  operated  as  a  complete 
and  absolute  discharge  of  the  debt  and  mortgage.  To  that 
proposition  we  do  not  yield  assent. 

An  assignment  of  a  mortgage,  in  order  to  transfer  the  entire 
legal  and  equitable  interest  of  the  mortgagee,  must  be  by 
deed  containing  such  words  of  grant  as  will  show  an  intention 
of  the  parties  to  make  a  complete  transfer.  When  a  formal 
assignment  is  thus  made,  and  the  bond,  note,  or  other  evi- 
dence of  the  debt  is  assig.ed  and  delivered,  the  assignee  will 
be  "''  invested,  not  only  with  the  legal  estate,  but  with  any 
power  of  sale  contained  in  the  mortgage:  Pickett  v.  Jones,  63 
Mo.  199;  1  Jones  on  Mortgages,  sec.  786;  16  Am.  &  Eng. 
Ency.  of  Law,  842. 

An  equitable  assignment  does  not  require  these  formalities. 
In  this  state  the  mere  assignment  of  the  debt  carries  with  it 
the  mortgage,  as  an  incident,  which  may  be  enforced  by  the 
assignee  in  his  own  name.  And  an  equitable  assignment  will 
be  declared  and  enforced,  by  way  of  subrogation,  whenever 
right  and  justice  require  that  it  should  be  done.  So  it  is  held 
that  a  sale  of  the  mortgaged  premises  which  is  ineffective  on 
account  of  defects  in  the  execution  of  the  power,  will  operate 
as  an  equitable  assignment  of  the  mortgage  to  the  purcliaser 
if  he  paid  the  purchase  money  in  good  faith,  and  it  was  ap- 
plied to  the  satisfaction  of  tlie  mortgage  debt:  Wilcoxon  v. 
Osborn,  77  Mo,  632;  Honaker  v.  Shough,  55  Mo.  472;  Priest  v. 
St.  Louis,  103  Mo.  657;  2  Jones  on  Mortgages,  sec.  1678. 

The  evidence  in  this  case  shows  that  Seabourn  purchased 
in  good  faith  and  paid  to  the  mortgagee  the  purchase  price, 
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which  was  applied  to  the  payment  of  the  debt  secured.  In 
this  purchase  he  intended  to  buy,  and  supposed  he  had 
bought,  the  mortgaged  property.  He  got  nothing  in  law  foi 
the  money  paid,  and  he  was  in  equity  entitled  to  the  security 
of  the  mortgage  for  the  amount  due  on  the  note  when  paid. 

2.  After  a  foreclosure  sale  under  a  mortgage  the  title  of  the 
purchaser  comes  through  the  mortgage.  The  mortgage  is 
not  satisfied  but  foreclosed.  It  is,  therefore,  in  such  case  im- 
proper to  make  an  entry  of  satisfaction  on  the  record.  The 
«ntry  made  by  the  mortgagee  in  this  case  was  intended  to 
mean  nothing  more  than  that  the  mortgage  had  been  satisfied 
hy  a  sale  of  the  premises.  It  could  have  no  greater  effect,  at 
•'*®  least  between  the  parties,  than  the  sale  and  deed  there- 
under. Indeed,  after  the  equitable  assignment  of  the  mort- 
gage, Kunkel,  as  mortgagee,  as  between  himself  and  the 
purchaser,  had  no  power  to  enter  satisfaction.  Entries  of 
this  kind  are  open  to  explanation  by  parol  evidence,  and  a  di- 
rect proceeding  to  impeach  them  is  not  required:  Joerdens  v. 
Schrimpf,  77  Mo.  384;  Valle  v.  American  Iron  Mountain  Go.y 
27  Mo.  455;  Chappell  v.  Allen,  38  Mo.  213. 

Tlie  evidence  shows  very  conclusively  that  this  entry  was 
made  without  authority  under  a  mistaken  idea  of  duty,  and 
under  the  belief  that  the  sale  had  effectually  foreclosed  the 
mortgage.  It  should  not  be  allowed  to  stand  in  the  way  of 
the  purchaser's  rights. 

3.  As  to  the  effect  of  the  second  sale.  By  a  recent  well- 
considered  decision  of  this  court  rendered  in  Bank  it  was  held 
tliat  a  sale  and  conveyance  of  the  mortgaged  premises,  by  a 
mortgagee  or  trustee  acting  under  a  power,  though  defectively 
executed,  passed  the  legal  estate  to  the  purchaser  subject  to 
the  right  of  redemption.  In  such  case  the  title  passes  by  a 
■conveyance  of  the  property  by  one  holding  the  title:  Schane- 
iverk  V.  Hoberecht,  117  Mo.  22:  ante,  p.  631. 

The  first  sale  and  conveyance  here  was  not  of  the  mortgaged 
property  at  all,  owing  to  a  misdescription,  and  the  legal  title 
was  not  affected,  but  remained  in  the  mortgagee,  who  held  it 
in  trust  for  the  benefit  of  the  equitable  assignee  of  the  debt. 
Tliough  the  validity  of  the  second  sale  may  be  questioned  by 
Teason  of  the  irregularity  arising  from  the  absence  of  the 
mortgagee  when  it  was  made,  and  the  employment  of  an 
agent  to  conduct  it,  there  can  be  no  doubt  that  the  legal  title 
passed  to  Seabourn  by  the  deed,  and  under  whom  plaintiff 
claims  through  mesne  conveyances. 
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***  4.  Aside  from  all  these  considerations  we  think  the 
evidence  conclusively  shows  that  defendant,  Shields,  by  hia 
conduct  and  agreements,  is  estopped  to  dispute  the  absolute 
foreclosure  of  this  mortgage.  The  first  sale  was  made  or 
attempted  at  his  request  with  the  information  that  his  son 
would  buy  the  property.  After  the  sale  he  received  from  the 
mortgagee  sixteen  or  seventeen  dollars  which  remained  of  the 
proceeds  of  the  sale  after  the  debt  had  been  paid.  The  sec- 
ond sale  was  made  by  Kunkel  at  the  request  of  Seabourn  and 
defendant,  Shields,  and  for  the  purpose,  as  they  declared,  of 
correcting  the  mistake  in  the  previous  sale  and  of  putting  the 
title  in  Seabourn.  So  far  as  Kunkel  acted  it  was  under  the 
direction  of  Shields.  Shields'  conduct  is  explained  in  the  un- 
disputed evidence  that  Seabourn,  in  making  the  purchases, 
was  acting  for  him,  his  son,  and  Corum  under  an  agreement 
by  which  he  was  to  convey  the  land,  according  to  their  di- 
rection, upon  being  reimbursed  for  what  he  had  advanced. 
After  the  title,  at  tlie  request  of  Shields,  had  been  vested  in 
Seabourn  a  new  arrangement  was  made  wholly  independent 
of  the  mortgage.  Under  that  agreement  Seabourn  was  to 
hold  the  title  as  security  for  the  money  advanced  to  pay  the 
mortgage  debt.  Under  this  transaction  and  contract  the 
right  of  redemption,  if  it  would  otherwise  have  existed,  was 
clearly  waived  by  Shields,  and  he  was  estopped  to  dispute  the 
validity  of  the  mortgagee's  sales:  Austin  v.  Loring,  63  Mo. 
22;  Nanson  v.  Jacob,  93  Mo.  346;  3  Am.  St.  Rep.  631;  2 
Jones  on  Mortgages,  sec.  1484. 

If  defendant  has  any  remedy,  it  is  upon  the  contract 
under  which  Seabourn  took  and  held  the  title  for  him,  upon 
which  no  issue  was  made  or  determined  in  this  record. 

5.  Under  the  foreclosure  sale  the  legal  title  of  the  heirs  of 
Mrs.  Shields,  wife  of  defendant,  who  died  before  the  first  sale, 
if  any  they  had,  also  passed  to  the  purchaser  **"  and  no  one 
entitled  is  seeking  to  redeem  tlieir  interest.  A  mere  right  of 
redemption  in  a  third  person,  after  foreclosure,  is  not  such  an 
outstanding  title  as  will  defeat  a  recovery  in  ejectment.  The 
title  "must  be  such  a  one  as  the  owner  of  the  title  himself 
could  recover  on  if  he  were  asserting  it  in  an  action.  It  must 
be  a  present,  subsisting,  and  operative  title":  McDonald  v. 
Schneider,  27  Mo.  405;  Woods  v.  Hilderhrand,  46  Mo.  284;  2 
Am.  Rep.  513. 

We  see  no  error  in  the  record,  and  the  judgment  is  aflQrmed. 
All  concur. 
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MoBTOAOES — Assignment  of,  How  Made. — In  this  state  the  assignment 
jf  a  mortgage  must  be  by  deed:  Vose  v.  Handy,  2  GreenL  322;  11 
Am.  Dec.  101.  The  interest  of  a  mortgagee  in  land  cannot  in  Maine  pa8» 
without  an  assignment  in  some  form  iu  writing  under  seal:  Smith  v.  KtUey, 
27  Me.  237;  46  Am.  Dec.  595.  An  assignment  of  a  mortgage  on  lauds  must 
not  only  use  words  of  conveyance,  but  must  be  executed  and  acknowledged 
as  ordinary  conveyances  are  by  law  required  to  be:  Sanders  v.  Caasaday,  86- 
Ala.  246.  In  Runyonv.  Mersereau,  11  Johns.  534;  6  Am.  Dec.  393,  it  waa 
held  that  a  mortgage  could  be  assigned  by  mere  delivery  without  writing. 
See  the  note  to  Crain  v.  Paine,  50  Am.  Dec.  810. 

MoRTGAOES. — Assignment  of  a  Debt  Secuked  by  a  Mortgage  operate* 
as  an  equitable  assignment  of  the  mortgage:  Connecticut  etc.  Ins.  Co.  v.  Talbot, 
113  Ind.  373;  3  Am.  St.  Rep.  655,  and  note;  Mitchell  v.  Ladew,  36  Mo.  626;. 
88  Am.  Dec.  156;  Lawence  v.  Knaf,  1  Root,  248;  1  Am.  Dec.  42;  Blair  v. 
White,  61  Vt.  110;  Daniels  v.  Densmore,  ?>2  Neb.  40.  See,  also,  the  notes  to 
Nic/iobon  V.  Leavitt,  57  Am.  Dec.  508,  and  Williams  v.  Keyes,  30  Am.  St. 
Kep.  442. 

Assignment  op  Mortgage  bt  Conveyance  of  Mortgaged  Property:. 
See  the  notes  to  Wilson  v.  Troup,  14  Am.  Dec.  474;  Crosby  v.  l^aylor,  77  Anu 
Dec.  353,  and  Welsh  v.  Phillips,  54  Ala.  309;  25  Am.  Kep.  679. 

Mortgages. — Conveyances  Under  Defective  Power  of  Sale  »:  Se» 
the  notes  to  Bausman  v.  Eads,  24  Am.  St.  Rep.  206,  and  Wygai  v.  BigeloWf. 
16  Am.  St  Rep.  499. 
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Real  Estate  Agents — Commissions  When  Earned. — A  real  estate  broker 
performs  his  duty,  and  is  entitled  to  his  commission,  when  a  purchaser 
is  introduced  who  is  ready,  willing,  and  able  to  buy  on  the  terms  au- 
thorized by  the  principal,  and  no  binding  written  contract  of  sale  is  re-^ 
quired  if  the  principal  is  in  a  situation  to  execute  it  himself. 

Real  Estate  Agents — When  Entitled  to  Commissions. — A  real  estate- 
agent  is  entitled  to  his  commissions  if  he  is  the  procuring  cause  of  nego- 
tiations which  result  in  a  sale,  even  though  the  negotiations  are  con* 
ducted  and  concluded  by  the  principal  in  person. 

Real  Estate  Agents — Ratification  of  Contract  of — Cohhissioss. — 
Though  a  contract  of  sale  made  by  a  real  estate  agent  varies  from  th» 
terms  of  his  authority,  j'et,  upon  approval  and  ratification  by  the  prin* 
cipal,  as  made  by  the  agent,  it  becomes  a  part  of  the  original  contract, 
and  the  agent's  commissions  as  fixed  therein  govern. 

Real  Estate  Agents — Commissions — Evidence. — In  an  action  by  a  real 
estate  broker  to  recover  commissions  on  a  sale,  a  deed  executed  by  th» 
principal  after  suit  is  instituted  is  admissible  to  show  a  ratification  ot 
the  broker's  contract. 

Peactice — Waiver  of  Objection — An  objection  to  an  amended  petition  aa 
being  a  departure  from  the  original  is  waived  by  pleading  over  and  going 
to  trial  without  making  objection. 

Real  Estate  Agents — Commi.ssions  When  Earned. — A  real  estate  broke* 
who  produces  a  buyer  who  is  ready,  willing,  and  able  to  carry  out  tha 
contract  of  sale  as  authorized  by  the  principal,  is  entitled  to  his  com* 
missions,  although  such  buyer  is  acting  in  behalf  of  another  person. 
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Eayward  and  Griffin^  for  the  appellant 

Pratt,  Ferryy  and  Hagerman^  for  the  respondent. 

***  Macfarlane,  J.  The  action  is  to  recover  commission 
by  plaintiff,  a  real  estate  agent,  for  the  sale  of  land  for  de- 
fendant under  authority  contained  in  the  following  writing: 

"Kansas  City,  Mo.,  March  14,  1889. 

"  I  hereby  authorize  J.  M.  Gelatt  to  sell  my  property  at 
1116  Main — 24ft.  Sin. — for  the  sum  of  seventy  thousand  dol- 
lars; thirty  thousand  of  which  is  to  be  paid  in  cash  within 
thirty  days  of  this  date,  ten  thousand  of  which  cash  is  to  be 
paid  within  three  days  from  date,  and  the  remainder  of  my 
equity,  twenty-three  thousand  dollars,  to  be  paid  in  six 
months,  with  interest  at  the  rate  of  six  per  cent.  The  pur- 
chaser of  said  premises  is  to  pay  an  encumbrance  of  seven- 
teen thousand  dollars,  bearing  seven  per  cent  interest,  which 
is  now  on  said  property  and  falls  due  in  January,  1890. 
Should  Mr.  Gelatt  sell  said  property  on  the  above  terms  I 
am  to  give  him  fourteen  hundred  dollars,  and  any  excess  ob- 
tained for  said  property  above  said  price  to  be  his. 

"Thomas  S.  Ridge, 
"  J.  M.  Gelatt." 

On  the  next  day,  March  15,  1889,  plaintiff  agreed  with 
J.  F.  Brady  for  the  purchase  of  the  property  upon  the  terms 
€et  forth  in  the  following  receipt  which  was  given  at  the 
time: 

"Received  of  J.  F.  Brady,  five  hundred  dollars  as  earnest 
money  in  the  purchase  of  Thomas  S.  Ridge's  property,  1116 
Main  street,  Kansas  city,  Missouri,  at  a  price  of  seventy-three 
thousand  dollars;  ten  tliousand  dollars  of  the  same  to  be  paid 
witiiin  two  days  from  this  date,  of  which  live  hundred  has 
been  paid,  and  twenty-five  thousand  dollars  when  deed  is  de- 
livered, and  twenty-one  thousand  six  months  from  date  of 
deed  at  six  per  cent  and  assume  seventeen  thousand  **''  dol- 
lars due  January,  1890,  with  seven  per  cent  interest  from  date 
of  deed  to  said  Brady.  J.  M.  Gelatt, 

"Authorized  agent  for  Thomas  S.  Ridge." 

The  evidence  tended  to  prove — indeed,  there  is  but  little 
conflict  on  this  point — that  immediately  after  agreeing  upon 
the  terms  of  sale,  and  the  execution  of  this  receipt,  the  par- 
ties met  defendant,  the  contract  as  made  was  submitted  to 
and  ap})roved  by  liini,  and  it  was  then  arranged  for  a  subse- 
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quent  meeting  at  which  a  written  contract  should  be  prepared 
and  signed,  and  the  balance  of  the  cash  payment  made.  At 
this  first  meeting  it  was  disclosed  that  a  tenant  occupied  a 
portion  of  the  premises,  but  the  evidence  tends  to  prove  that 
defendant  agreed  to  arrange  with  him.  At  the  subsequent 
meeting,  held  a  day  or  two  afterwards,  defendant  refused  to 
carry  out  the  contract  unless  the  purchaser  would  take  the 
property  subject  to  the  lease,  which  he  at  the  time  declined  to 
do.  That  Brady  was  able,  ready,  and  willing  to  carry  out 
the  contract  is  unquestioned. 

After  refusal  of  defendant  to  execute  the  contract  as  made, 
the  purchaser,  John  F.  Brady,  in  the  name  of  his  brother, 
M.  J.  Brady,  for  whom  the  purchase  was  really  made,  com- 
menced a  suit  for  a  specific  performance  of  the  contract. 
Pending  this  suit,  and  on  June  27,  1889,  Brady  agreed  to  as- 
sume the  lease,  and  a  contract  was  made  in  the  name  of  M.  J. 
Brady,  according  to  the  terms  of  the  original  sale,  with  this 
exception  as  to  the  lease,  and  with  the  exception  that  the  con- 
tract recited  a  consideration  of  $72,500,  the  $500  cash  pay- 
ment having  been  retained  by  plaintifif  as  part  of  his 
commission.  The  contract  provided  that  defendant  should 
allow  Brady  for  the  rents  of  the  premises  from  April  14,  1889, 
and  the  note  for  the  unpaid  purchase  money  should  bear  date 
from  March  14,  1889,  the  day  ***  of  the  original  sale.  The 
deed  and  deed  of  trust  executed  in  pursuance  of  this  con- 
tract were  made  to  and  by  J.  F.  Brady,  were  dated  June  28, 
1889,  and  recited  a  consideration  of  seventy-three  thousand 
dollars. 

The  suit  was  commenced  March  23,  1889,  and  an  amended 
petition  filed  in  October  of  the  same  year.  The  amended  pe- 
tition charged  the  authority  to  sell,  and  agreement  as  to  the 
commission  as  contained  in  the  written  contract,  a  sale  on  the 
terms  contained  in  the  receipt,  a  ratification  of  the  sale  upon 
those  terms,  and  the  final  consummation  of  the  sale  by  the 
execution  of  the  deeds  in  June,  1889.  The  answer  charged 
that  defendant,  before  the  alleged  sale,  informed  plaintitt"  of 
the  leasehold  interest  on  the  property  held  by  another,  and 
instructed  him  that  any  sale  should  be  made  subject  to  the 
lease,  and  that  Brady,  the  purchaser,  refused  to  take  the  proj)- 
erty  subject  to  the  lease.  The  answer  also  charged  collusion 
between  plaintifif  and  the  purchaser,  by  which  the  sale  was  to 
be  made  without  reference  to  the  lease,  and  for  which  plain- 
tifif was  to  receive  a  commission  from  Brady.     There  was  no 
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evidence  to  sustain  this  charge.  The  answer  admitted  the 
■execution  of  the  writing  giving  plaintiff  authority  to  sell,  hut 
■denied  each  other  allegation  of  the  petition. 

At  the  request  of  the  plaintiff  the  court  gave  the  jury  tbis 
instruction: 

"  If  the  jury  find  from  the  evidence  the  following  facts:  1. 
That  the  plaintiff  was  employed  by  defendant  to  sell  the  real 
•estate  known  as  1116  Main  street,  Kansas  City,  Missouri,  un- 
■der  the  written  authority  read  in  evidence  dated  March  14, 
1889;  2.  That  plaintiff,  acting  under  his  said  employment, 
^iid  without  the  same  being  modified,  made  a  contract  to  sell 
eaid  property  to  one  Brady,  on  the  terms  specified  on  the  writ- 
ten receipt  and  memorandum  read  in  evidence,  dated  March 
15,  1889,  and  signed  *»»  J.  M.  Gelatt,  agent  for  Thomas  S. 
Eidge;  3.  That  plaintiff,  after  making  said  contract,  brought 
the  parties  together;  that  the  terms  of  the  sale  were  fully  ex- 
pliiined  to  defendant,  and  were  agreed  to  and  approved  by 
him,  and  the  action  of  Gelatt  was  accepted  as  a  complete  per- 
formance of  his  obligation,  and  the  purchaser  was  ready,  will- 
ing, and  able  to  pay;  4.  That  afterwards  the  defendant  for  a 
time  declined  to  make  the  deed  to  Brady  until  a  suit  was 
brought  to  compel  the  enforcement  of  said  contract;  5.  That 
afterwards,  on  or  before  June  28,  1889,  the  defendant  and 
Brady  settled  the  controversy  by  a  consummation  of  the  sale, 
at  the  price  and  on  tlie  terms  of  the  contract  negotiated  by 
plaintiff,  with  certain  exceptions  as  to  a  certain  lease  in  favor 
of  a  tenant  then  in  possession;  6.  That  the  defendant  then 
■consummated  the  sale  by  the  execution  of  the  deed  to  Brady, 
which  is  in  evidence,  and  by  taking  from  him  the  mortgage 
■or  deed  of  trust  which  also  is  in  evidence,  and  plaintiff  has 
received  but  five  hundred  dollars  for  his  services;  then  if  you 
find  these  facts,  the  court  instructs  the  jury  that  they  must 
find  for  the  plaintiff  on  the  first  count,  and  assess  his  damages 
«t  three  thousand  nine  hundred  dollars,  with  six  per  cent 
interest  from  June  28,  1889." 

At  the  close  of  all  of  the  evidence,  defendant  asked  an  in- 
€truction  in  the  nature  of  a  demurrer  to  the  evidence,  which 
was  refused. 

At  the  request  of  the  defendant  the  court  gave  the  jury  two 
instructions,  as  follows: 

"  The  court  instructs  tlie  jury  that  if  they  believe  from  the 
evidence  that  after  defendant  executed  to  plaintiff  the  author- 
ity in  writing  to  sell  defendant's  real  estate  referred  to  in 
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plaintiff's  amended  petition,  but  before  plaintiff  gave  the  re- 
ceipt to  J.  F.  Brady,  referred  to  in  plaintiff's  amended  peti- 
tion, defendant  orally  informed  plaintiff  that  there  was  a  lease 
to  one  *®*  Laveine  on  said  real  estate,  and  the  purchaser 
must  take  the  property  subject  to  said  lease,  and  the  pur- 
chaser refused  to  purchase  subject  to  said  lease,  then  plaintiff 
cannot  recover. 

"  The  court  instructs  the  jury  that  unless  the  plaintiff  sold 
defendant's  real  estate  on  terms  given  him  by  defendant,  or 
procured  a  customer  therefor  ready,  willing,  and  able  to  pur- 
chase defendant's  property  on  such  terms,  plaintiff  cannot 
recover  unless  they  shall  further  find  that  defendant,  after 
having  been  fully  informed  of  the  variations  made  by  plaintiff 
on  soiling  said  real  estate  from  the  instructions  given  him, 
approved  of  these  variations  and  ratified  the  contract  of  sale 
as  made  by  plaintiff." 

An  instruction  declaring  the  rights  of  the  parties  in  case 
plaintiff  informed  Brady  of  the  lease,  before  the  execution  of 
tlie  receipt  asked  by  defendant,  was  refused.  There  was  no 
evidence  to  authorize  the  instruction,  and  its  refusal  is  not 
insisted  upon  as  error.  The  judgment  was  for  plaintiff,  and 
defendant  appealed. 

1.  The  first  objection  urged  by  appellant  as  ground  for  re- 
versal is,  that  the  receipt,  being  only  signed  by  the  agent  in 
behalf  of  his  principal,  could  not  be  enforced  by  the  purchaser 
who  had  not  signed  it,  and  is,  therefore,  not  such  a  sale  of  the 
property  .as  was  contemplated  under  the  authority  given.  It 
is  well  settled  in  this  state  that  a  real  estate  broker  performs 
liis  duty  and  is  entitled  to  his  commission  when  a  purchaser 
is  introduced  who  is  ready,  willing,  and  able  to  buy  on  the 
terms  authorized  by  the  princi-pal.  The  completion  of  a  valid 
and  binding  written  contract  is  not  required  in  case  the  prin- 
cipal is  in  a  situation  to  execute  it  himself.  It  may,  and 
doubtless  often  does,  happen  that  the  purchaser  would  prefer 
dealing  directly  with  the  owner.  So  it  is  held  that  the  agent 
is  entitled  to  his  commission  if  he  is  the  procuring  cause  of 
negotiations  *®*  which  result  in  the  sale,  even  though  the 
negotiations  are  conducted  and  concluded  by  the  principal  in 
person:  Bell  v.  Kaiser,  50  Mo.  150;  Tyler  v.  Parr,  52  Mo.  249; 
Timherman  v.  Craddocl;  70  Mo.  638. 

2,  It  is  next  contended  that  there  can  be  no  recovery,  for 
the  reason  that  the  contract  made  by  the  agent  varied  from 
the  terms  of  his  authority,  and  that  this  would  be  the  case 
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though  the  terms  of  the  sale  made  were  more  advantage- 
ous to  the  principal  than  was  required  under  the  letter  of 
authority.  There  is  no  doubt,  as  a  general  principle  of  law, 
that  an  agent  must  act  within  the  terms  of  his  authority,  and 
a  substantial  variance  therefrom  would  defeat  his  right  to 
compensation,  though  such  variance  may  have  been  advan- 
tageous to  his  principal:  Nesbitt  v.  Helser^  49  Mo.  384.  Yet 
it  is  equally  well  settled  that  if  the  principal  ratify  the  con- 
tract made  by  the  agent,  the  substituted  terms  become  a  part 
of  the  original  agreement,  and  can  be  enforced  as  such; 
Woods  V.  Stephens,  46  Mo.  556,  and  cases  cited. 

The  evidence  tends  to  prove — indeed  it  is  very  conclusive 
— that  defendant  did  fully  approve  and  ratify  the  terms  of 
sale  as  made  by  plaintiff,  and  under  the  instructions  the  jury 
must  have  so  found. 

3.  The  suit  was  not  upon  a  quantum  meruit^  as  claimed  by 
defendant,  but  was  upon  the  original  contract  as  made  and 
supplemented  by  the  ratification  and  acceptance  of  defendant. 
If,  as  before  stated,  the  departure,  by  the  agent,  from  the 
terms  of  the  authority  given  him,  became,  upon  approval  and 
ratification  by  the  principal,  a  part  of  the  original  contract, 
the  compensation,  if  fixed  therein,  should  be  measured  there- 
under: Nesbilt  v.  Helser,  49  Mo.  384. 

4.  Objections  were  made  to  the  introduction  in  evidence  of 
the  deed  made  by  the  defendant  to  Brady,  *®*  and  the  deed 
of  trust  back  to  secure  a  part  of  the  purchase  money,  which 
were  dated  June  28th,  and  after  the  commencement  of  the 
suit.  These  were  admissible,  not  as  a  necessary  part  of  the 
original  cause  of  action,  but  as  evidence  of  the  ratification  of 
the  contract  made  by  plaintiff.  They  show  that  the  terms 
ageeed  upon  were  substantially  carried  out  by  defendant.  A 
recovery  could  have  been  sustained  without  this  evidence,  and 
plaintiff  took  upon  himself  an  unnecessary  burden  in  making 
the  execution  of  the  contract  necessary  to  a  recovery,  as  was 
done  under  his  amended  petition  and  the  instructions  asked 
and  given.  This  could  afford  to  defendant  no  just  ground  of 
complaint. 

5.  Though  the  charge,  in  the  amended  petition,  of  the  exe- 
cution of  the  deed  by  defendant  in  conformity  to  the  terms 
of  the  sale  made  by  plaintiff,  may  have  been  a  departure  from 
the  original  petition,  the  fact  charged  having  accrued  subse- 
quent to  the  commencement  of  the  suit,  and  was  also  preju- 
dicial to  defendant,  yet  by  pleading  over  and  going  to  trial 
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on  the  amended  petition,  no  objection  having  been  mado 
thereto,  all  error,  on  account  thereof,  must  be  taken'as  waived: 
Scovill  V.  Glasner^  Id  Mo.  454;  Spurlock  y.  Missouri  Fac.  Ry, 
Co,,  93  Mo.  537. 

6.  It  is  insisted  finally  that  no  sale  was  made  by  plaintiff, 
for  the  reason  that  J.  F.  Brady,  to  whom  the  sale  purports  to 
have  been  made,  was  acting  in  behalf  of  his  brother,  M.  J. 
Brady,  for  whom  the  purchase  in  fact  was  made.  We  aro 
unable  to  see  any  force  in  this  reason.  J.  F.  Brady  showed 
himself  ready,  willing,  and  able  to  carry  out  the  contract  as 
made,  and  it  could  make  no  difference  that  he  was  acting  in 
behalf  of  another.  Defendant  testified  also,  that,  in  his  first 
interview  with  plaintiff,  after  the  sale  had  been  made,  he  was 
informed  that  the  land  was  intended  for  M.  J.  Brady,  and 
this  name  was  then,  without  objection,  written  in  the  con- 
tract. It  is  true  that  this  contract  ***'  was  not  signed  by 
the  parties  at  that  time,  for  other  reasons;  but  the  one  finally 
executed  on  the  27th  of  June  was  in  the  name  of  M.  J.  Brady, 
though  the  deed  made  on  the  next  day  conveyed  the  land  to 
F.  J.  Brady,  the  original  purchaser.  Under  his  authority 
plaintiff  was  not  restricted  in  his  right  to  sell  to  any  particu- 
lar person  or  class  of  persons.  The  judgment  is  affirmed. 
All  concur.  

Brokers— CoMMTSSiONS,  Whek  Earned. — Before  a  broker  can  recover 
cominisBiona  for  selling  property,  it  must  appear  that  he  procured  a  pur« 
chaser  of  sufficient  pecuniary  ability  to  make  a  purchase:  Butler  v.  Baker, 
17  R.  I.  5S2;  33  Am.  St.  Rep.  897,  and  note;  but  he  is  entitled  to  bis  com- 
mission if  he  finds  a  purchaser  satisfactory  to  his  employer,  even  though  it 
turns  out  afterwards  that  he  is  unable  to  comply  with  the  contract  of  pur- 
chase and  sale  into  which  he  had  entered:  Ralley  v.  Baker,  132  N.  Y.  1;  28 
Am.  St.  Rep.  542,  and  extended  note.  See  the  extended  note  to  Walker  r. 
Osgood,  93  Am.  Dec.  175-178;  and  Ward  v.  Cobb,  12  Am.  St.  Rep.  589. 
Alt  ST.  R«p-  Vou  XXXVUL  —  44 
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Bloomer  v.  Nolan. 

[36  Nebbaska,  51.] 

Infants,  Restitution  of  Considera'J'ion  Upon  Avoidancb  of  Contracts 
Br,  What  Necessary. — One  seeking  to  avoid  a  contract  on  the 
ground  of  infancy  will  be  required  to  make  restitution  only  of  that  part 
of  the  consideration  still  in  his  hands,  when  he  attains  his  majority,  or 
when  he  elects  to  disaffirm.  It  is  not  necessary  as  a  condition  to  such 
relief,  that  he  should  return  an  equivalent  for  property  wasted  or 
Bqnundered. 

Infants,  Lands  op.  Not  Subject  to  Mechanic's  Lien. — There  can  be  no 
mechanic's  lien  on  the  lands  of  a  minor  whether  he  represents  himself  to 
be  of  full  age  or  not,  and  if  a  materialman  bases  his  claims  upon  the  rat- 
ification of  a  contract  out  of  which  a  lien  might  arise,  he  must  prove 
that  the  laudowner  has  intentionally  acknowledged  the  obligation  of 
the  contract,  after  the  attainment  of  his  majority.  To  establish  such  a 
ratification,  it  is  not  sufficient  to  show  that  he  has  retained  the  property 
and  collected  the  rents  therefrom. 

Mechanic's  Lien — Materialman  Must  Pkovk  Contract  With  Land- 
owner.— To  entitle  a  materialman  to  recover  under  the  provisions  of 
the  mechanic's  lien  laws,  it  is  not  enough  to  prove  the  furnishing  of  the 
material  for  which  the  lien  is  claimed,  and  the  due  filing  of  the  verified 
account  thereof.  lie  must  also  show  that  the  material  was  furnished  ia 
purtjuauce  of  an  agreement,  express  or  implied,  with  the  owner  or  his 
•agent. 

Sedgwick  and  Power,  for  the  appellants. 

George  B.  France,  contra. 

**  Post,  J.  This  was  an  action  in  the  district  court  of  York 
county  to  foreclose  a  mechanic's  lien.  Decree  was  entered  in 
favor  of  the  plaintiff  in  accordance  with  the  prayer  of  his 
jietition,  from  which  the  defendants  have  appealed.  In  his 
petition  the  plaintiff  alleges  that  on  or  about  the  eighteenth 
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day  of  August,  1886,  he  entered  into  a  verbal  contract  with 
the  defendants,  by  virtue  of  which  he  was  to  furnish  them 
building  material  for  the  erection  of  a  dwelling-house  upon 
premises  owned  by  them,  to  wit:  a  quarter  section  of  land  in 
fiaid  county,  and  that  in  pursuance  of  said  contract  he  fur- 
nished to  defendants,  between  the  date  last  named  and  the 
€eventeenth  day  of  September,  1886,  building  material  to  the 
amount  and  of  the  value  of  two  hundred  and  twenty-four 
dollars  and  ninety-eight  cents.  It  also  appears  from  the 
petition  that  ah  itemized  statement  of  the  account,  duly  ver- 
ified, was  filed  with  the  county  clerk  within  four  months  from 
the  time  of  furnishing  of  said  material.  The  defendants  filed 
separate  answers,  that  of  Mosher  being  a  general  denial,  while 
Nolan,  in  addition  to  a  general  denial,  alleges  that  at  and 
during  all  the  times  mentioned  in  the  petition  he  was  a  minor 
under  twenty-one  years  of '  age.  The  reply  to  the  answer  of 
Nolan  is  a  general  denial.  The  ground  of  the  judgment 
against  the  last-named  defendant  is  not  clear  from  the  record. 
It  is  **'  true  that  he  purchased  the  material,  as  alleged  by  the 
plaintiff,  but  it  is  clear  from  the  undisputed  evidence  that  he 
was  at  the  time  a  minor,  but  nineteen  years  of  age.  There  is 
no  foundation  for  the  contention  that  he  has  ratified  the  con- 
tract since  attaining  his  majority:  1.  Because  that  question 
is  not  put  in  issue  by  the  pleadings;  and  2.  Because  there 
is  no  sufRcient  evidence  to  support  such  a  contention.  There 
is  no  evidence  whatever  of  an  express  ratification,  neither 
will  a  ratification  be  inferred  from  the  retention  of  the  prop- 
erty by  him. 

The  rule  is  well  settled  that  one  who  seeks  to  avoid  a  con- 
tract on  the  ground  of  infancy  will  be  required  to  make  res- 
titution of  so  much  of  the  consideration  only  as  is  retained 
by  him  when  he  attains  his  majority,  or  when  he  elects  to 
disaffirm:  Green  v.  Green,  69  N.  Y.  553;  25  Am.  Rep.  233; 
Jenkins  v.  Jenkins,  12  Iowa,  195;  Burgett  v.  Barrick,  25  Kan. 
626;  Bartlett  v.  Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am. 
Dec.  101;  Reynolds  v.  McCurry,  100  111.  356;  Craig  v.  Van 
Uehhcr,  100  Mo.  584;  18  Am.  St.  Rep.  569;  Price  v.  Furman, 
27  Vt.  268;  65  Am.  Dec.  194;  Taylor  on  Infancy,  2d  ed.,  37. 
The  law  which  is  designed  to  protect  the  j'oung  and  inexperi- 
enced would  be  ineffecti  j  1  for  that  purpose  if  an  infant  was 
required,  as  a  condition  lo  relief,  to  return  an  equivalent  for 
property  wasted  or  squandered.  It  is  clear  also  from  the  evi- 
dence in  the  record  that  Nolan  had  no  interest  in  the  property 


692  Bloomer  t;.  Nolan.  [Nebraska, 

at  the  time  he  attained  his  majority,  and  was  incapable  of 
making  restitution.  But  the  rule  which  requires  restitu- 
tion  has  no  application  to  cases  like  the  one  under  consider- 
ation. "There  can  be  no  mechanic's  lien  upon  the  land  of 
a  minor,  for  he  can  make  no  contract  which  is  binding  upon 
himself  or  property.  The  lien  is  incident  only  to  a  legal  lia- 
bility to  pay  a  debt.  It  is  immaterial  that  the  minor  repre- 
sented himself  to  be  of  age.  Even  if  there  be  a  contract  for 
erecting  buildings  upon  a  minor's  property  with  his  guardian, 
no  lien  is  conferred,  if  the  guardian  had  no  authority  in  law 
to  make  the  contract.  Of  course  a  minor  may  ratify  a  con- 
tract made  **  during  his  minority  out  of  which  liens  might 
arise.  But  such  ratification  cannot  be  implied  from  his  re- 
taining his  property  and  collecting  rents  from  it.  The  rati- 
fication must  be  an  intentional  acknowledgment  of  the 
obligation  of  contract":  Jones  on  Liens,  sec.  1239.  The  in- 
fancy of  Nolan  is  a  complete  defense  and  the  judgment 
against  him  cannot  be  sustained. 

It  remains  to  be  determined  whether  the  judgment  against 
Mosher  and  the  decree  of  foreclosure  against  the  premisea 
described  is  sustained  by  the  evidence.  From  the  testimony 
of  the  plaintiff  it  appears  that  the  contract  under  which  he 
furnished  the  lumber  was  made  with  Nolan  on  the  thirtieth 
day  of  July,  1886,  and  a  considerable  part  thereof  furnished 
prior  to  August  28th  following.  On  the  last-named  day, 
Mosher,  who  then  owned  the  land,  conveyed  it  by  deed  to- 
Nolan  who,  on  the  same  day,  mortgaged  it  to  the  New  Hamp- 
shire Banking  Company  for  twelve  hundred  dollars,  and  imme- 
diately reconveyed  to  Mosher,  in  whom  the  record  title  has 
remained.  In  plaintiff 's  direct  examination  he  does  not  men- 
tion Mosher's  name  in  connection  with  the  contract,  except 
to  state  that  he  was  informed  by  Nolan  that  the  lumber  wa» 
to  build  a  house  on  the  Ed  Mosher  place.  On  cross-exami- 
nation he  is  asked. 

Q.  You  had  nothing  to  do  with  Mr.  Mosher  about  this  con- 
tract did  you? 

A.  I  made  no  contract  with  him  personally;  no,  sir. 

Q.  Did  Mr.  Mosher  ever  have  any  talk  with  you  in  regard 
to  furnishing  the  lumber  bill  7 

A.  No,  sir. 

Q.  Did  you  charge  the  lumber  to  Mr.  Mosher? 

A.  It  is  n't  charged  to  Mr.  Mosher. 

Q.  Did  you  charge  it  to  Mosher  on  your  books? 
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A.  No,  Bir. 

It  is  also  apparent  from  his  cross-examination  that  the  first 
written  charge  against  Mosher  was  at  the  time  of  the  filing 
cf  the  lien. 

**  Mosher  testifies  in  his  own  behalf  that  he  did  not  au- 
thorize the  purchase  of  the  lumber  by  Nolan,  and  had  no 
knowledge  of  its  having  been  used  on  the  premises  until  after 
the  completion  of  the  building.  It  appears  that  his  home  was 
in  the  city  of  York,  and  according  to  his  testimony  he  did  not 
visit  the  premises  between  the  time  the  lumber  was  procured 
by  Nolan  and  the  following  spring.  The  execution  of  the  two 
deeds  and  the  mortgage  on  August  28th  is  explained  by  him 
thus:  He  had  agreed  to  trade  the  quarter  section  in  question 
to  Nolan  for  an  eighty-acre  tract  owned  by  the  latter,  and  an 
additional  consideration  which  does  not  clearly  appear  from 
the  record.  The  conveyance  was  made  to  enable  Nolan  to 
raise  the  money  by  mortgaging  to  the  New  Hampshire  Bank- 
ing Company,  for  which  Mosher  was  agent.  The  money  re- 
ceived as  the  proceeds  of  the  mortgage  was  paid  to  Mosher, 
who  executed  a  bond  for  a  deed  in  favor  of  Nolan,  who  had 
already  gone  into  possession,  and  who  continued  in  possession 
of  the  premises  until  October  17,  1888,  on  which  day  he  exe- 
cuted a  deed  therefor  to  Mosher.  The  last-named  deed  pur- 
ports to  convey  the  property,  subject  to  the  mortgage  in  favor 
of  the  New  Hampshire  Banking  Company,  and  contains  the 
following  recital:  "All  mechanics'  liens  appearing  of  record 
against  said  premises  are  invalid  and  illegal."  According  to 
the  testimony  of  Mosher  it  was  executed  in  consequence  of 
the  fact  having  come  to  his  knowledge  that  Nolan  was  a. 
minor  at  the  time  of  the  execution  of  the  first  conveyance  by 
him.  To  entitle  a  materialman  to  recover  under  the  provi- 
sions of  section  1  of  the  mechanics'  lien  law,  it  is  just  as  essen- 
tial for  him  to  prove  a  contract  or  agreement,  express  or 
implied,  with  the  owner  or  his  agent,  as  it  is  to  prove  the 
furnishing  of  the  material  claimed  for  or  the  filing  of  the  ver- 
ified account  thereof  with  the  register  of  deeds:  Jones  on  Liens, 
1235,  1236.  It  is  suggested  that  the  decree  for  plaintifl^  may 
be  sustained  on  the  ground  that  Nolan  was  acting  as  the  agent 
of  Moslier  in  the  **  purchase  of  the  lumber.  That  conten- 
tion, however,  has  no  foundation  in  the  record,  for  the  evidence 
clearly  proves  that  Mosher  not  only  did  not  authorize  the  pur- 
chase of  the  lumber,  but  was  ignorant  of  the  building  of  the 
house  until  long  after  its  completion.     We  are  satisfied,  after 
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a  careful  examination  of  the  record,  that  the  plaintiff  is  not 
entitled  to  a  lien,  and  the  decree  of  the  district  court  should 
be  reversed,  and  the  action  dismissed. 

Reversed  and  dismissed. 

The  other  judges  concur. 

Ihfants — Rescission  op  CJontracts — Return  ot  Considbkation. — A 
minor  may  avoid  his  contract  without  putting  the  other  party  in  statu  quo, 
or  returning  the  consideration  received,  if  the  contract  was  not  for  nece»> 
Baries,  nor  necessarily  beneficial  to  the  minor:  Dube  v.  Beandi~y,  150  Mass. 
448;  15  Am.  St.  Rep.  228,  and  note;  Moore  v.  Baker,  92  Ky.  518.  This 
question  is  thoroughly  discussed  in  Craig  v.  Van  Bebber,  100  Mo.  584;  W 
Am.  St.  Rep.  569,  and  extended  note  at  page  687. 

Mechanic's  Lien  on  Lands  of  Infant. — A  mechanic's  lien  cannot  be  ao> 
quired  against  the  property  of  an  infant:  Alvey  v.  Reed,  115  Ind.  148;  7  Anu 
St.  Rep.  418.  See  the  note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Rep.  692; 
for  a  further  discussion  of  this  question. 

Mechanic's  Lien — Materialman  Must  Phove  Contract  With  Land* 
OWNEK. — A  lieu  is  imposed  upon  real  estate  only  when  materials  are  fur- 
nished in  pursuance  of  some  contract  with  the  owner,  or  when  his  consent 
is  in  some  way  established:  Spruck  v.  McRoherts,  139  N.  Y.  193;  Whittier  y, 
Paget  Sound  Loan  etc.  Co.,  4  Wash.  666;  31  Am.  St.  Rep.  944,  and  note.  A 
mechanic's  lien  cannot  exist  except  where  there  was  a  valid  contract  for  the 
doing  of  work  or  the  furnishing  of  materials:  Fish  v,  McCarthy,  96  Cal.  484; 
31  Am.  St.  Rep.  237,  and  note. 


Howell  v.  Alma  Milling  Company. 

[36  Nebraska,  80.] 

Appeal  Bonds,  Sureties  on.  Not  Discharged  by  Substitution  of  An- 
other Plaintiff,  When. — A  surety  on  an  appeal  bond  is  not  discharged 
by  the  fact  that  a  person  to  whom  the  plaintiflf's  interest  in  the  subject 
matter  of  the  action  has  passed,  while  the  appeal  is  pending,  is  substi- 
tuted as  a  party  plaintiff  without  the  knowledge  or  consent  of  such 
surety,  and  allowed  to  prosecute  the  appeal  in  his  own  name. 

Appeal  Bond,  Sureties  on.  Not  Discharged  by  Continuances  Granted 
BY  Agrkement  of  Parties. — The  fact  that  the  various  continuances  of  a. 
case  in  the  appellate  court  have  been  granted  upon  stipulations  between 
the  parties,  without  the  consent  of  the  surety  on  the  appeal  bond,  will 
not,  in  the  absence  of  proof  of  fraud,  or  of  collusion  between  the  prin- 
cipal and  his  creditor,  operate  to  release  such  surety. 

Appeal  Bonds,  Sureties  on.  Not  Discharged  by  Rendition  of  Judg- 
ment UPON  Stipulation. — In  the  absence  of  proof  of  fraud,  or  of  col- 
lusion between  the  appellant  and  respondent,  a  surety  on  an  appeal 
bond  is  not  discharged  by  the  fact  that  judgment  is  finally  rendered 
against  his  principal  by  agreement  between  the  parties,  without  hi* 
knowledge  or  consent. 

Smith  and  Solomon,  for  the  plaintiff  in  error. 
Case  and  McNeny,  arid  0.  G.  FLamburg^  contra. 
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®*  NoRVAL,  J.  This  action  was  brought  by  the  plaintiflF  in 
error  upon  an  appeal  undertaking.  There  was  judgment  in 
the  court  below  for  the  defendants.  To  reverse  this  judgment 
a  petition  in  error  was  filed  in  this  court.  The  facts  briefly 
stated  are  these: 

On  the  first  day  of  November,  1885,  the  Nebraska  Lumber 
Company  turned  over  a  large  number  of  notes  to  the  Com- 
mercial National  Bank  of  Omaha  as  collateral  security  for 
money  borrowed.  Among  the  notes  so  turned  over  were  two 
against  the  Alma  Milling  Company;  one  for  three  hundred 
and  sixty-one  dollars  and  eighty-five  cents,  and  the  other  for 
three  hundred  and  twenty-six  dollars,  exclusive  of  interest. 
Afterwards,  on  the  thirtieth  day  of  December,  1885,  the  Ne- 
braska Lumber  Company  assigned,  subject  to  the  rights  of 
said  bank,  the  same  securities,  including  the  said  two  notes 
executed  by  the  Alma  Milling  Company,  to  the  plaintiff,  as 
collateral  security  for  a  debt  from  said  lumber  company  to 
plaintiff. 

On  the  seventh  day  of  June,  1886,  the  said  Commercial 
National  Bank  brought  suit  in  the  county  court  of  Harlan 
county  against  the  said  Alma  Milling  Company  upon  the 
two  notes  above  mentioned,  and  recovered  judgment  thereon 
for  the  sum  of  seven  hundred  and  twenty-three  dollars  and 
thirty-seven  cents  and  costs.  From  this  judgment  the  Alma 
Milling  Company  took  an  appeal  to  the  district  court,  the 
defendant  in  error,  F.  E.  Goble,  signing  the  appeal  bond  or 
undertaking  as  surety;  which  bond  was  coriditioned  ®*  that 
the  principal  should  prosecute  its  appeal  to  effec*  without 
unnecessary  delay,  and  if  judgment  should  be  adjudged, 
against  it  on  appeal,  satisfy  such  judgment  and  costs. 

While  said  cause  was  pending  on  appeal  in  the  district 
court,  the  claim  of  the  said  Commercial  National  Bank 
against  the  Alma  Milling  Company,  for  the  payment  of 
which  said  notes  were  held  as  collateral  security,  was  paid 
and  discharged  in  full,  so  that  said  bank  was  no  longer  the 
real  p;irty  in  interest  in  said  suit.  The  collateral  notes  were 
turned  over  to  the  plaintiff  in  error  by  virtue  of  the  agree- 
ment above  referred  to,  made  between  the  Nebraska  Lumber 
Company  and  said  George  W.  Howell.  After  the  notes  were 
so  turned  over  on  the  twenty-third  day  of  November,  1881, 
the  said  Howell,  the  plaintiff  in  error  herein,  was  substituted 
as  a  party  plaintiff  in  said  action  in  lieu  of  the  Commercial 
National  Bank.     It  was  agreed  between  the  plaintiff  in  error 
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and  the  Alma  Milling  Company  that  in  case  the  latter  would 
consent  or  allow  the  former  to  be  substituted  as  plaintiff  for 
the  bank,  that  said  cause  should  be  continued  to  February 
20,  1888;  that  in  accordance  with  said  agreement  said  cause 
was  so  continued  without  the  knowledge  or  consent  of  the 
Burety.  Said  cause  was  subsequently  continued  from  time  to 
time  by  stipulation  of  parties  in  open  court  until  May  6,  1889, 
when  judgment  was  rendered  against  said  Alma  Milling 
Company  by  agreement  between  it  and  the  plaintiff  for  the 
sum  of  nine  hundred  dollars  and  costs  of  suit.  Execution 
has  been  issued  on  said  judgment,  and  returned  unsatisfied 
for  want  of  property  whereon  to  levy.  Whereupon  this  action 
was  brought  upon  said  appeal  undertaking  to  recover  the 
amount  of  said  judgment  and  costs. 

It  is  contended  by  counsel  for  defendants  in  error  that  the 
Bubstitution,  after  the  cause  was  appealed  to  the  district 
court,  of  plaintiff  in  error  as  party  plaintiff  in  place  of  the 
Commercial  National  Bank,  the  original  plaintiff,  without 
*'  the  knowledge  or  consent  of  F.  E.  Goble,  the  surety,  in  the 
appeal  bond,  operated  as  a  release  of  the  surety.  We  con- 
sider the  position  altogether  untenable.  We  are  unable  to 
perceive  how  the  substitution  of  George  W.  Howell  as  plain- 
tiff in  lieu  of  the  bank  could  have  the  effect  to  discharge  the 
surety.  The  reason  for  the  substitution  arose  solely  from  the 
fact  that  the  indebtedness  of  the  Alma  Milling  Company  to 
the  bank  had  been  fully  paid  off  after  the  appeal  had  been 
taken.  The  bank,  therefore,  no  longer  had  any  interest  in 
the  litigation.  The  notes  declared  on  prior  to  the  institution 
•of  the  action  had  been  pledged  by  the  Nebraska  Lumber 
Company  to  plaintiff  in  error  as  collateral  security  for  its 
indebtedness  to  him,  so  that  when  the  claim  of  the  bank  was 
satisfied  plaintiff  in  error  was  entitled  to  prosecute  the  suit 
either  in  his  own  name  or  in  the  name  of  the  bank. 

Section  45  of  the  Code  of  Civil  Procedure,  which  was  in 
force  when  the  appeal  was  taken,  provides  that  "An  action^ 
does  not  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  during  its 
pendency,  if  the  cause  of  action  survive  or  continue.  In  the 
case  of  the  marriage  of  a  female  party,  the  fact  being  suggested 
on  the  record,  the  husband  may  be  made  a  party  with  his  wife; 
and  in  case  of  the  death  or  other  disability  of  a  party,  the  court 
may  allow  the  action  to  continue  by  or  against  his  representa- 
tive or  successor  in  interest.     In  case  of  any  other  transfer  of 
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interest,  the  action  may  be  continued  in  the  name  of  tlie  origi- 
nal party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action."  There  can 
be  no  doubt  that  under  this  statute  the  payment  by  the  Ne- 
braska Lumber  Company  of  its  indebtedness  to  the  bank  did 
fiot  abate  the  action  on  the  collateral  notes.  The  section 
quoted  confers  ample  power  upon  a  court,  where  there  has  been 
a  transfer  by  the  plaintiff  of  his  interest  in  the  subject  of  the 
action  during  the  pendency  of  the  suit,  to  allow  the  person  to 
■whom  the  transfer  ®*  is  made  to  be  substituted  in  place  of 
the  original  plaintiff.  The  substitution  was  made  according 
to  the  provision  of  the  statute.  It  is  conceded  that  plaintiff 
in  error  had  a  right  to  be  substituted  as  plaintiff  in  place  of 
the  bank,  but  it  is  urged  that  the  surety  is  not  liable  on  his 
bond  for  a  judgment  obtained  b}'  the  substituted  party  against 
the  principal.  The  law  permitting  the  substitution  of  parties 
in  case  of  the  transfer  of  interest  must  have  been  known  to 
the  surety  in  the  appeal  undertaking  when  he  became  surety, 
and  he  must  be  held  to  have  signed  the  bond  subject  to  such 
contingency.  In  this  case  it  is  stipulated  that  at  the  time  Goble 
signed  the  appeal  undertaking  he  knew  that  the  notes  were  held 
as  collateral  security,  and  was  informed  and  believed  that  the 
claim  of  the  bank  against  the  Alma  Milling  Company  would 
be  paid  by  tiie  collection  of  other  securities  held  by  the  bank. 
The  surety  knew  in  case  the  bank  ceased  to  have  any  interest 
in  the  notes  sued  on  during  the  pendency  of  the  action,  that 
the  court  had  the  power  to  permit  the  substitution  of  the  party 
interested  in  the  subject  of  the  suit.  The  surety  took  this 
risk  of  substitution.  He  was  not  in  the  least  prejudiced  by 
tiie  change  of  plaintiffs.  The  cause  of  action  remained  the 
same.  He  was  not  placed  in  a  worse  situation,  for  had  there 
been  no  substitution  Howell  could  have  prosecuted  the  suit  to 
judgment  in  the  name  of  the  original  plaintiff:  Magenau  v. 
Bell,  13  Neb.  247;  Temple  v.  Smith,  13  Neb.  513;  Dodge  v. 
Omaha  etc.  R.  R.  Co.,  20  Neb.  276. 

The  undertaking  of  the  surety  was  that  his  principal  should 
prosecute  its  appeal  to  effect  without  unnecessary  delay,  and 
that  the  principal  should  satisfy  any  judgment  which  should 
be  rendered  against  it  in  the  appeal.  The  surety  was  respon- 
sible for  any  judgment  which  should  be  rendered  against  the 
principal  on  the  cause  of  action  sued  on,  whether  obtained  by 
tiie  original  plaintiff  or  a  substituted  party.  We  are  satisfied 
that  the  substitution  of  Howell  as  plaintiff  in  lieu  of  the  bank 
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did  not  release  the  ®'  surety  from  liability  on  the  appeal  un- 
dertaking: Hanna  v.  International  Petroleum  Co.y  23  Ohio  St. 
622;  Christal  v.  Kelly,  88  N.  Y.  285;  Sherry  v.  State  Bank  of 
Indiana,  6  Ind.  397. 

There  are  some  Tennessee  decisions  cited  in  the  brief  of 
counsel  for  defendants  in  error  which  are  not  in  harmony  with 
the  views  we  have  already  expressed,  but  they  are  not  well- 
considered  cases,  and  are  in  conflict  with  the  weight  of  au- 
thority in  this  country. 

The  case  of  Andre  v.  Fitzhugh,  18  Mich.  93,  is  distinguish- 
able from  the  one  at  bar.  There  an  attachment  suit  was 
commenced  against  three  defendants,  and  the  sherifif  levied 
the  writ  upon  certain  personal  property.  To  prevent  the  re» 
moval  of  the  attached  property,  a  statutory  bond  with  sure- 
ties was  executed,  conditioned  that  if  the  obligors  should  well 
and  truly  pay  any  judgment  which  might  be  recovered  by 
the  plaintiff  in  his  attachment  suit  within  sixty  days  after 
the  judgment  should  be  recovered,  then  the  obligation  should 
be  void,  but  otherwise  of  force.  On  the  trial  of  the  attach- 
ment suit  the  plaintiff  discontinued  as  to  two  of  the  defend- 
ants in  attachment  without  the  consent  of  the  sureties,  and 
obtained  judgment  against  the  third  for  four  thousand,  six 
hundred  and  ninety-two  dollars  and  sixty-one  cents.  The 
judgment  not  having  been  paid,  suit  was  commenced  upon 
the  bond  to  recover  the  amount  of  said  judgment.  The 
supreme  court  ruled  that  the  discontinuance  as  to  the  two 
defendants  in  attachment  operated  as  a  discharge  of  the  sure- 
ties  on  the  bond.  This  decision  is  placed  upon  the  ground 
that  the  discontinuance  as  to  the  two  defendants  increased 
the  risk  of  the  sureties.  The  court  in  the  opinion  say:  "The 
sureties  on  entering  into  the  contract  measure  the  risk  they 
incur  by  the  chances  which  the  plaintifl"  has  to  recover 
against  the  defendants  in  the  writ,  and  the  ability  of  the 
latter,  in  case  of  defeat,  to  refimd  to  the  plaintiff  or  sureties 
themselves,  if  called  on."  The  court,  in  speaking  of  such 
change  of  parties,  say:  "It  would  have  the  effect  to  compel 
®®  the  sureties  to  look  for  indemnity  to  such  defendant  or  de- 
fendants as  should  be  left  in  the  case  at  judgment,  instead  of 
the  whole  number  of  defendants  named  in  the  writ  at  the  giv- 
ing of  the  bond;  and  it  might  well  happen  that  in  tiie  respon- 
sibility of  the  latter  the  sureties  would  know  themselves  to 
be  safe,  wliile  in  that  of  the  former  they  would  know  them- 
selves to  be  without  remedy." 
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In  the  case  we  are  considering,  the  risk  of  the  surety  waa 
not  increased  by  the  substitution  of  Howell  as  plaintiff;  hence 
tiie  Michigan  case  is  not  in  point.  The  fact  that  the  original 
suit  was  continued  from  time  to  time  by  agreement,  without 
the  consent  of  the  surety,  did  not  operate  as  a  release  of  the 
latter,  nor  did  the  rendition  of  the  judgment  by  consent  of 
the  principal  in  the  bond  have  the  effect  to  discharge  the 
surety  from  liability.  The  court  had  the  power  to  grant  the 
continuances  irrespective  of  the  agreement  of  the  parties. 
Had  it  done  so  on  the  application  of  either  party  without  the 
consent  of  the  other,  the  surety  would  have  been  bound,  since 
his  undertaking  contemplated  a  possible  exercise  of  such 
power.  The  fact  that  the  continuances  were  granted  upon 
the  stipulation  of  the  parties  does  not,  we  think,  make  any 
difference.  By  the  execution  of  the  appeal  bond  the  surety 
conferred  upon  his  principal  authority  to  do  every  thing  that 
was  necessary  to  be  done  in  the  case.  The  condition  of  the 
bond  was  sufficiently  broad  to  include  whatever  judgment 
might  be  rendered  against  the  principal  in  the  appeal  case, 
whether  by  agreement  or  otherwise.  In  the  absence  of  proof 
of  fraud  or  collusion  between  the  principal  and  the  creditor^ 
the  stipulations  did  not  have  the  effect  to  release  the  surety 
from  liability  on  the  appeal  bond:  Boynton  v.  Phelps^  52  111. 
210;  Bailey  v.  Rosenthal,  56  Mo.  385;  Chase  v.  Beraud,  29  CaL 
188. 

Boynton  v.  Phelps,  52  111.  210,  was  an  action  against  a  prin- 
cipal and  his  sureties  upon  an  injunction  bond  given  in  a  suit 
V)rought  by  a  judgment  debtor  to  restrain  the  collection  *''  of 
a  judgment  at  law.  The  plaintiff  in  the  injunction  suit,  with- 
out the  consent  of  his  sureties,  dismissed  his  action  by  agree- 
Uicnt  with  the  owner  of  the  judgment.  It  was  held,  in  the 
absence  of  fraud  and  collusion  between  the  parties,  that  the 
mere  dismissing  of  the  injunction  suit  by  consent  did  not  dis- 
charge the  sureties  on  the  bond. 

In  the  Missouri  case  cited  the  defendant  appealed  from  a 
judgment  rendered  by  a  justice  of  the  peace,  and  in  the  ap- 
pellate court  the  plaintiff  took  a  voluntary  nonsuit,  which  was- 
subsequently,  during  the  same  term,  set  aside  by  agreement 
between  the  parties  without  the  consent  of  the  sureties  on  the 
appeal  bond.  The  case  was  tlien  tried,  and  judgment  was  ren- 
dered against  the  defendant  and  his  sureties.  It  was  held 
that  the  sureties  were  liable  for  such  judgment. 

In  Chase  v.  Beraud,  2y  Cal.  138,  it  was  decided  that  where  an 
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appeal  was  dismissed  by  agreement  between  the  principal  in 
the  appeal  bond  and  the  creditor  it  operates  as  an  affirmance 
of  the  judgment  and  charges  the  surety  in  the  appeal  bond. 

In  Avimons  v.  Whitehead,  31  Miss.  99,  certain  parties  be- 
■came  sureties  on  three  bonds  given  to  secure  appeals  from 
three  judgments  rendered  by  a  justice  of  the  peace  against 
the  same  defendant  and  in  favor  of  the  same  plaintiff.  In 
the  circuit  court  the  three  cases  were  consolidated  by  agree- 
ment of  the  parties,  and  afterwards,  by  stipulation  between 
the  principal  and  creditors,  without  the  assent  of  the  sureties, 
a  judgment  was  rendered  in  said  court  against  the  principal 
and  sureties  with  stay  of  execution  for  twelve  months.  It  was 
held  that  the  sureties  were  not  released  from  their  liability. 
Tliis  being  a  well-considered  case  we  reproduce  a  portion  of 
the  opinion  here.  The  court  said  that  "the  bonds  were  exe- 
cuted for  the  purpose  of  having  the  cases  retried  in  the 
circuit  court,  and  their  legal  effect  was  to  give  that  court 
jurisdiction  to  determine  the  cases,  and  to  render  judgment, 
if  necessary,  against  both  the  ®®  principal  and  sureties.  Their 
condition  was,  substantially,  that  if  the  judgments  should  be 
there  affirmed,  tliey  would  abide  by  and  perform  the  judg- 
ment of  the  court  to  be  rendered  thereupon.  From  their  very 
nature,  the  obligation  of  the  sureties  was  contingent  and  un- 
certain. They  were  given  for  the  express  purpose  of  enabling 
the  principal  to  carry  on  the  litigation,  and,  in  the  event  that 
he  should  be  unsuccessful,  the  law  under  which  they  were 
given  provided  that  the  judgment  should  be  rendered  against 
both  the  principal  and  sureties.  Even  if  the  sureties  are  not 
to  be  considered  bound  as  parties  to  the  judgment,  so  as  to 
be  debarred  of  the  right  to  complain  in  a  collateral  proceed- 
ing of  what  was  done  in  the  proceeding,  the  necessary  legal 
cflect  of  tlieir  execution  of  the  bonds  was  to  confer  upon  the 
principal  full  power  to  do  whatever  he  miglit  deem  necessary 
and  proper  in  defending  or  determining  the  suits  in  the  cir- 
cuit court.  The  principal  might  have  withdrawn  all  defense 
and  submitted  to  judgments  in  the  three  cases  immediately 
upon  their  presentation  in  the  circuit  court,  and  upon  the 
€atne  reason  he  was  authorized  to  compromise  the  suits  upon 
terms  advantageous  to  himself.  This  was  no  violation  of  the 
obligation  of  the  sureties,  nor  a  variation  of  the  terms  of  their 
obligation,  for  that  was  entirely  contingent  and  uncertain, 
except  that  the  parties  had,  by  the  necessary  legal  effect  of 
the  act,  submitted  themselves  to  whatever  might  be  done  in 
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the  determination  of  the  suit  by  their  principal,  under  the 
Banction  of  the  court.  There  was  no  fixed  obligation,  the 
terms  of  which  were  varied  by  the  creditor  and  principal,  so 
that  the  sureties  were  deprived  of  the  right  of  subrogation; 
nor  did  the  stay  of  execution  deprive  them  of  any  right  or 
security  which  existed  in  their  behalf  before  the  rendition  of 
the  judgment  and  the  entry  of  the  fctay.  And  whether  the 
sureties  be  regarded  as  parties  to  the  judgment,  and  as  such 
bound  by  the  proceedings  in  the  suit,  or  as  bound  by  the 
action  of  their  principal  by  reason  of  the  power  necessarily 
*•  conferred  upon  him  by  the  purpose  and  legal  effect  of  the 
bonds,  it  is  clear  that  the  sureties  are  not  within  the  rule 
which  discharges  such  parties  in  consequence  of  indulgence 
given  to  their  principal." 

The  cases  on  which  defendant  relies  are  not  in  point,  as  a 
brief  reference  to  them  will  show.  In  MacKay  v.  Dodge,  5  Ala. 
388,  two  parties  agreed  to  submit  certain  matters  in  dispute 
between  them  to  the  award  of  certain  specified  persons. 
Afterwards  a  third  person  signed,  as  surety,  a  bond  for  one  of 
the  parties,  conditioned  that  the  principal  would  perform  the 
award  wiiich  might  be  made  against  him  on  the  submission. 
Subsequently,  without  the  consent  of  the  surety,  by  agreement 
between  the  parties,  two  persons  were  substituted  in  place  of 
two  of  the  arbitrators  who  failed  to  attend,  and  an  award  was 
made.  The  court  held,  in  an  action  on  the  bond,  that  the 
change  in  the  arbitrators  was  such  an  alteration  of  the  original 
contract  as  exonerated  the  surety  from  liability.  It  is  plain 
that  there  was  a  material  change  in  the  contract.  The  surety 
obJigated  himself  that  his  principal  should  perform  an  award 
made  by  certain  designated  arbitrators,  and  not  one  made  by 
any  other  or  different  person.  The  change  of  arbitrators  was 
a  new  contract,  which  was  not  binding  on  the  surety.  Johnson 
v.  Flint,  34  Ala.  6V3,  was  a  suit  on  a  bond  executed  to  secure 
an  appeal  of  a  cause  to  the  supreme  court.  In  the  appellate 
court  an  agreement  was  entered  into  between  the  parties  to 
the  appeal,  without  the  knowledge  or  consent  of  the  sureties 
on  the  appeal  bond,  to  the  effect  that  the  judgment  should  be 
affirmed  foraspecified  sum,  which  was  fourhundred  dollars  less 
than  the  superseded  judgment,  and  that  a  certain  mill  and  ma- 
chinery in  controversy  were  to  be  the  property  of  the  appellee. 
It  was  held  that  the  sureties  on  the  bond  were  released.  The 
ground  of  this  decision  is,  that  by  the  new  agreement  entered 
into  without  the  consent  of  the  sureties,  founded  upon  a  sutli- 
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oient  consideration,  by  which  the  parties  stipulated  for  mutual 
advantages,  the  **  principal  was  precluded  from  prosecuting 
his  suit  to  effect.  In  tiie  case  at  bar  the  contract  of  the  sure- 
ties was  not  varied  or  changed.  The  agreement  between  the 
creditor  and  principal,  that  jndgment  should  be  rendered 
against  the  latter,  was  a  mere  voluntary  and  discretionary 
exercise  of  authority  on  the  part  of  the  principal.  He  secured 
no  concessions  or  advantage  for  signing  the  agreement.  There 
was  merely  a  waiver  by  the  principal  of  his  defense  to  the 
«uit  if  he  had  one,  and  of  such  a  waiver  all  the  authorities 
hold  the  surety  cannot  take  advantage.  We  are  persuaded 
that  the  mere  fact  that  the  principal  consented  to  the  rendi- 
tion of  the  judgment  does  not  affect  the  liability  of  the  surety. 
Johnson  v.  Planters'  Bank,  4  Smedes  &  M.  165,  43  Am.  Dec. 
480,  was  an  action  against  Johnson  as  surety  on  a  promissory 
note.  The  principal  on  the  note  had  died,  and  his  estate  was 
regularly  administered,  but  the  note  had  not  been  presented 
as  a  claim  against  the  estate  within  the  time  prescribed  by 
statute.  It  was  decided  that  the  surety  was  not  thereby  dis- 
■charged.  The  case  lacks  analogy,  and  is  not  an  authority  on 
the  question  we  are  considering.  The  other  cases  cited  by 
counsel  for  the  defendant  are  not  in  point. 

We  are  forced  to  the  conclusion  that  the  district  court  erred 
in  holding  that  the  surety  was  not  liable.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

The  other  judges  concur. 

Liability  of  Sureties  on  Appeal  Bonds. 

1.  Rule  as  to  Stuict  CoNSTRunriON  of  Contract  of  Screttshif', 
AIeaning  of. — The  controlling  principle  which,  in  the  absence  of  other 
considerations,  determines  the  liability  of  one  who  executes  an  appeal  bond, 
is,  as  in  the  case  of  other  contracts  of  suretyship,  that  he  is  entitled  to 
stand  upon  the  express  terms  of  his  contract.  This  rule,  however,  does  not 
imply  that  a  strained  construction  is  to  be  j)ut  upon  the  words  of  the  bond 
in  favor  of  the  surety,  or  that  it  may  have  one  force  and  meaning  when  the 
principal  is  defendant,  and  a  different  force  and  meaning  when  the  surety  it 
defendant.  As  was  observed  in  Shreffler  v.  Naddhoffer,  133  III.  5-'i6,  23  Am. 
St.  Rep.  626,  "the  rule  of  strict  construction,  as  applied  to  the  contracts 
of  sureties  and  guarantors,  in  no  way  interferes  with  the  use  of  the  ordi- 
nary tests  by  which  the  actual  meaning  and  intention  of  contracting  parties 
are  ordinarily  determined,  but  merely  limits  their  liability  strictly  to  the 
terms  of  their  contract  when  those  terms  are  ascertained,  and  forbids  any  ex- 
tension of  such  liability  by  implication  beyond  the  strict  letter  of  thoss 
terms."  So,  also,  in  Fisse  v.  Einstein,  5  Mo.  App.  78,  the  court  said:  "The 
liability  of  a  surety  is  said  to  be  striclhai  mi  juris,  that  is,  the  obligation  of 
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a  surety  must  not  be  extended  to  any  other  subject,  to  any  other  person,  or 
to  any  other  period  of  time,  than  is  expressed  or  necessarily  included  in  it. 
This  is  what  is  meant  by  strict  construction  of  a  contract  of  suretyship, 
non  extenditur  de  re  ad  rem,  de  fersona  ad  personam,  de  tempore  ad  tempua. 
The  contract,  however,  is  subject  to  the  common-sense  rules  of  interpreta- 
tion which  govern  any  commercial  instrument.  No  surety  is  to  be  bound 
beyond  the  extent  of  the  engagement  which  shall  appear,  from  the  expres- 
sion of  the  security  and  the  nature  of  the  transaction,  to  have  been  in  his 
contemplation  at  the  time  of  entering  into  it.  But  to  this  extent  the  surety 
is  bound.  The  intent  or  latitude  of  the  contract  of  suretyship  is  to  bo 
ascertained  by  a  fair  and  liberal  construction  of  the  instrument  in  favor  of 
the  parties,  and  then  the  case  must  be  brought  strictly  within  the  termsof  the 
guaranty,  and  the  liability  of  the  surety  cannot  be  extended  by  implication. 
But  one  giving  a  guaranty  shall  be  bound  to  the  full  extent  of  what  appears 
to  have  been  his  engagement;  and,  for  this  purpose,  it  is  said,  the  words  of 
the  guaranty  are  to  be  taken  as  strongly  against  him  as  the  words  will 
admit." 

In  Shannon  v.  Dodge,  18  Col.  169,  the  court,  after  remarking  that  the  doc- 
trine that  the  contract  of  a  surety  is  strictissimi  juris  is  liable  to  abuse  in  its 
application,  went  on  to  say:  "  Considering  the  situation  of  the  oblicree-  in 
an  appeal  boud,  it  would  seem  that  his  rights  should  be  regarded  equally 
•witli  those  of  the  surety.  An  appeal  bond  may  be  executed  and  approved, 
and  thus  accepted  for  the  judgment  creditor  without  his  consent  or  knowl- 
edge, and  thereby  the  enforcement  of  his  judgment  is  stayed.  It  is  the  act 
of  the  surety  wiiich  enables  the  judgment  debtor  to  accomplish  this  result. 
The  surety  having  thus  prejudiced  the  judgment  creditor,  and  having  thus 
obtained  for  his  principal,  the  judgment  debtor,  the  benefit  of  an  appeal, 
should  not,  upon  the  breach  of  the  condition  of  the  bond,  be  allowed  to  es- 
cape liability  except  for  the  most  substantial  reason."  The  general  doctrine 
here  laid  down  that,  because  an  act  done  without  the  consent  of  the  obli- 
gee has  the  effect  of  delaying  the  execution  of  bis  judgment,  only  "the 
most  substantial  reason"  should  be  adequate  to  release  the  surety,  is,  we 
think,  opposed  to  the  weight  of  authority,  and  cannot  be  sustained  without 
resorting  to  the  hypothesis  that  the  fact  of  the  bonds  being  given  and  ac- 
cepted without  the  consent  of  the  obligee  distinguishes  this  contract  of 
suretyship  from  others.  Such  a  contention  we  believe  to  be  untenable,  for 
it  can  scarcely  be  argued  with  any  plausibility  that  a  security  which  satis- 
fies statutory  requirements,  and  which  must  pass  the  scrutiny  of  a  disinter- 
ested official,  is  likely  on  the  average  to  be  less  satisfactory  than  one  which 
is  approved  by  the  appellee  himself.  If  there  are  no  grounds  upon  which 
to  base  a  general  presumption  that  the  obligees  in  appeal  bonds  occupy  a 
less  favored  position  than  the  obligees  in  other  bonds,  it  is  clear  that  the 
liability  of  the  obligors  in  appeal  bonds  is  properly  determined  by  the  same 
rules  as  the  liability  of  obligors  in  other  bonds.  At  the  same  time  it  must 
be  admitted  that  many  courts  have  shown,  as  will  appear  in  the  following 
sections,  a  raore  or  less  strong  tendency  to  gauge  the  responsibility  of  sure- 
ties in  appeal  bonds  by  a  somewhat  different  standard  from  the  one  univer- 
sally admitted  to  be  applicable  to  other  contracts  of  suretyship.  This 
tendency  is  the  source  of  nearly,  if  not  all,  the  inconsistency  exhibited  by 
the  authorities.  It  should  be  noticed,  however,  that,  in  the  case  last  cited, 
the  court  laid  down  a  broader  rule  than  was  required  for  the  determination 
of  the  iioint  under  discussion,  viz:  whether  the  sureties  should  be  discharj^ed 
t>y  tht  t  living  of  a  second  appeal.     It  will  be  seen  below  that  there  is  ample 
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authority  for  the  doctrine  that  this  does  not  discharge  them,  and  that  th© 
other  courts  which  have  made  this  ruling  have  not  felt  themselves  obliged 
to  apply  any  peculiar  principles  of  construction  to  this  contract  of  surety* 
ship:    See  sec.  5  (d),  post,  p.  707. 

2.  DEFEcrnva  Execution  of  Bond — When  Surety  Not  Discharged  bt. 
The  principle  is  well  established  that  if  the  character  and  extent  of  the 
surety's  liability  are  ascertainable  from  an  inspection  of  the  whole  instru< 
ment,  no  merely  technical  defects  will  be  allowed  to  stand  in  the  way  of  its 
enforcement.  Thus,  a  bond  executed  by  the  surety  alone  is  valid,  because 
the  liability  of  the  principal  is  the  same  whether  he  signs  it  or  not:  JlaiTtson 
V.  Ba7ik  of  Kentucky,  3  J.  J.  Marsh.  375;  Tliom  v.  Savage,  1  Blackf.  11;  Curtis 
T.  Richards,  9  Cal.  33;  Tissot  v.  Darling,  9  Cal.  278;  Murdoch  v.  Brooks,  38 
Cal.  604.  Nor  will  tlie  omission  of  the  names  of  sureties  in  the  introduc- 
tory part  of  the  bond  afifect  its  validity  where  they  each  sign  and  seal  it: 
Babbitt  v.  Finn,  101  U.  S.  7.  Nor  is  a  bond  on  au  appeal  from  a  judgment 
against  two  persons  invalid  by  reason  of  the  fact  that  it  was  signed  by  one 
only  of  the  judgment  defendants:  Rmlslack  v.  Oreve,  58  Ind.  72.  Nor  is  it 
essential  to  express  the  consideration,  the  statute  of  frauds  not  being  appli- 
cable to  such  instruments:  DooUttU  v.  Dininny,  31  N.  Y.  350;  Thompson  t, 
BlancJiard,  3  N.  Y.  335. 

A  fortiori  must  informalities  be  no  reason  for  releasing  a  surety  whea 
they  are  the  consequence  of  an  agreement  between  the  parties  themselves; 
as  when  the  statute  requires  the  sureties  in  the  bond  to  be  approved  by  the 
court,  and  otliers  are  substituted  by  mutual  consent:  Jones  v.  Droneherger^ 
23  Ind.  74;  Easter  v,  Acklemire,  81  Ind.  163;  Buclianan  v.  MtUigan,  125  Ind. 
332;  Smock  v.  Harrison,  74  Ind.  348. 

Verbal  Divergencies  From  the  Statutory  Forms  ov  Bonds — Effect 
OF. — The  general  principle  is,  that  if  the  condition  of  an  appeal  bond  sub- 
stantially covers  the  provisions  of  the  statute,  and  secures  to  the  respond- 
ent all  that  it  was  the  object  of  the  legislature  to  provide  for  his  benefit  ia 
such  cases,  the  instrument  is  suiBcient,  although  it  does  not  follow  the  ex- 
act words  of  the  statute:  Riley  v.  Mitchell,  38  Minn.  9;  Pray  v.  Wasdell,  146 
Mass.  324;  Kasson  v.  Estate  of  Brorker,  47  Wis.  79;  Doolittle  v.  Dininny,  31 
N.  Y.  350;  Martin  v.  Campbell,  120  Mass.  126;  Creighton  v.  Harden,  10  Ohio 
St.  579;  Bentley  v.  Dorcas,  11  Ohio  St.  398;  Whiteliead  v.  T/iorp,  22  Iowa, 
425.  Ncr  is  it  any  defense  to  au  action  on  an  appeal  bond,  that  the  security 
ought  to  have  been  taken  in  the  form  of  a  recognizance,  provided  the  lia- 
bility incurred  by  the  bond  is  no  greater  than  that  which  would  hiive  beeo 
incurred  by  the  statutory  recognizance:  Granger  v.  Parker,  142  Mfiss.  186. 
The  basis  of  those  decisions  is  that  the  agreement  of  the  surety  is  supported 
by  a  consideration  sufficient  to  sustain  it,  even  though  the  precise  phrase- 
ology of  the  statute  is  not  employed.  That  consideration  is  generally  said 
to  be  the  prejudice  received  by  the  appellee  owing  to  the  stay  of  the  execu- 
tion of  the  judgment:  Mix  v.  People,  86  111.  329;  Smith  v.  Whitnker,  11  III. 
417;  ArnoU  v.  Friel,  50  III.  174;  George  v.  Bexchoff,  68  111.  236;  Jones  v. 
Droneberger,  23  Ind.  74;  Sturgis  v.  Rogers,  26  Ind.  1;  Burt  v.  Hoettinger,  2S 
Ind.  214;  Ham  v.  Greve,  41  Ind.  531;  Hays  v.  WiMarh,  101  Ind.  100;  Bu- 
chanan V.  Milligan,  125  Ind.  332;  Murdock  v.  Brooks,  38  Cal.  596;  Panoti  r. 
Kane.,  Montana  Supr.  Court,  June  1S94.  The  expenses  incurred  by  the  ap> 
pellee  in  defending  the  appeal  may  also  be  regarded  as  a  suflBcient  consid- 
eration to  sustain  the  bond:  Meserve  v,  Clark,  115  111.  580.  Or  the  contract 
may  be  viewed  from  the  side  of  the  appellant,  and  the  consideration  found 
in  the  benefit  which  he  receives  from  the  privilege  of  having  the  decision  of 
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the  lower  conrfc  reviewed:  Shows  r.  Pendi~y,  93  Ala.  248;  Adamt  v.  Thomp- 
eon,  18  Neb.  541.  Of  course,  if  the  variations  in  the  bond  operate  in  favor 
of  the  sureties,  the  reasons  for  not  discharging  them  are  still  stronger:  Shaw 
T.  Mclutier,  6  Allen,  423.  The  sole  limitation  to  the  rule  that  the  sureties 
are  bound  by  a  bond  which  does  not  follow  the  language  of  the  statute  is, 
that  it  shall  contain  nothing  in  conflict  with  the  statute,  aud  shall  not  be 
otherwise  illegal:  Pray  r.  WatdeU,  146  Mass.  324;  Mix  t.  People,  86  IIU 
330. 

When  the  phraseology  is  not  that  prescribed  by  the  statute  the  only  es« 
sential  requisite  is  that  it  shall  express  the  intent  of  the  parties  with  suffi* 
cient  clearness  to  enable  the  court  to  understand  its  meaning:  McElroy  v. 
Mumford,  128  N.  Y.  303,  where  it  was  held  to  be  enough  if  the  judgment  de- 
scribed could  be  identified.  Thus,  the  following  variations  from  the  statutory 
form  have  been  held  to  be  immaterial  as  respects  the  liability  of  the  sure* 
ties:  The  substitution  of  *'  or"  for  *'  and  "  in  a  statutory  condition  "  to  pros- 
ecute the  appeal  with  eflfect,  and  perform  the  judgment ":  Robinson  v.  Brinson, 
20  Tex.  438;  the  insertion  of  an  incorrect  date,  where  such  insertion  was 
not  misleading:  Pray  v.  Wasdell,  146  Mass.  324;  the  substitntion  of  the 
phrase  "abide  by  the  judgment,"  for  "will  pay  the  amount  unsatisfied": 
McMinn  v.  Patton,  92  N.  C.  371;  the  substitution  of  the  words  "prosecute 
his  appeal,"  for  "enter  his  appeal " :  State  v.  Boies,  41  Me.  345;  the  insertion 
of  the  words  "in  case  they  shall  fail  to  obtain  a  reversal  of  the  decision,** 
after  a  statiitory  clause  "pay  all  damages  and  costs  that  may  be  awarded 
against  the  appellants" :  Kasson  v.  Estate  of  Blocker,  47  Wis.  79;  the  inser- 
tion of  the  words  "on  said  appeal"  in  such  a  position,  that  the  effect  is 
merely  to  convey  a  meaning  which  would  have  been  deduced  in  any  case: 
DooVttle  V.  Dininny,  31  N.  Y.  350.  Similarly,  if  words  are  inserted  in  any 
nndertaking  on  appeal  which  are  repugnant  to  its  intent,  and  the  instru- 
ment is  otherwise  complete,  they  may  be  rejected:  Oakley  v.  Van  Noppen, 
100  N.  C.  287. 

On  the  other  hand  the  surety's  liability  cannot  be  increased  by  the  inser- 
tion of  a  condition  which  the  judge  had  no  authority  to  prescribe:  Kounlze 
V.  Omaha  Hotel  Cd.,  107  U.  8.  IMS.  Nor  can  the  surety  be  held  beyond  the 
plain  meaning  of  the  instrument,  although  the  probability  is  that  soma 
words  have  been  omitted  through  the  mistake  of  the  scrivener:  JJenrie  v. 
Buck,  39  Kan.  381,  where  the  effect  of  the  omission  was  to  render  the  surety 
liable  in  a  manner  in  wliich  he  could  not  have  been  made  liable  by  any  judg- 
ment in  the  proceedings  in  question,  and  he  was  therefore  held  to  be  dis- 
charged. Nor  can  a  surety  be  held  liable  for  the  failure  of  the  principal  to 
prosecute  an  appeal  "with  effect,"  where  the  bond  is  merely  that  he  shall 
"prosecute"  such  appeal:  Albertson  v.  McGee,  7  Yerg.  106. 

If  the  language  of  the  bond  is  of  doubtful  meaning  the  court  will  some- 
times resort  to  a  consideration  of  the  surrounding  circumstances  for  the 
purpose  of  ascertaining  the  intention  of  the  parties:  Shreffler  v.  NadeUioffer, 
133  111.  536;  23  Am.  St.  Rep.  626.  There  the  draftsman,  instead  of  drawing 
two  bonds,  one  to  serve  as  an  appeal  bond  and  the  other  as  an  injunction 
bond,  took  a  blank  appeal  bond,  aud  endeavored,  by  inserting  a  clause  pro- 
viding for  the  payment  of  the  damages  growing  out  of  the  continuance  of 
the  injunction,  to  make  it  serve  both  the  purposes  of  an  appeal  and  an  in- 
junction bond.  It  was  thus  uncertain  whether  the  undertaking  was  to  pay 
all  damages  growing  out  of  the  continuance  of  the  injunction,  in  case  the 
decree  was  affirmed  by  the  appellate  court,  or  merely  to  pay  all  snch  dam- 
ages as  should  be  awarded  against  the  obligors  by  the  judgment  of  that  court. 
AM.  St.  Rep.,  Vou  XXXVIIL  -45 
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The  court  held  the  former  object  to  be  the  one  contemplated  by  the  parties, 
both  for  the  reason  that  as  the  appellate  conrt  had  no  jurisdiction  to  render 
judgment  for  damages,  the  condition,  if  interpreted  as  importing  an  obli- 
gation to  pay  only  such  damages  as  should  be  adjudged  by  that  court,  would 
become  senseless  aud  nugatory,  and  also  for  the  reason  that  the  inference  to 
be  drawn  from  the  ordinary  procedure  in  such  cases  pointed  to  the  same 
conclusion.  The  intention  of  the  parties  being  apparently  to  give  the  bond 
for  this  purpose,  and  the  instrument  being  equally  susceptible  of  two  inter* 
pretabions,  one  of  which  was  consistent  with,  and  accomplished  that  inten* 
tiou,  such  interpretation  must  be  deemed  the  true  one.  The  undertaking, 
therefore,  to  pay  the  appellee  his  damages,  upon  the  sole  condition  that  the 
decree  should  be  affirmed  by  the  appellate  court,  must  necessarily  be  held  to 
be  within  the  strict  terms  of  the  bond  as  the  obligors  made  it,  and  not 
an  obligation  imported  into  it  by  implication  or  construction. 

In  some  instances  the  language  of  the  bond  becomes  immaterial,  for  the 
reason  that  the  provisions  of  the  statute  are  peremptory,  and  the  liability  of 
the  sureties  is  necessarily  defined  and  limited  thereby.  Thus,  if  the  statute 
declares  that  the  bond  shall  cover  rents  accruing  between  the  stay  of  exe- 
cution of  a  judgment  in  an  action  for  the  recovery  of  real  property,  the 
mere  fact  that  the  bond  does  not  in  express  terms  make  the  sureties  liable 
for  those  rents  is  of  no  consequence:  Stultsv,  Zahn,  117  Ind.  297.  So,  too, 
if  no  appeal  is  allowed  from  a  default  judgment  in  a  justice's  court,  with- 
out first  moving  to  set  aside  the  default,  a  bond  given  for  such  appeal  is 
void,  and  no  judgment  can  be  rendered  thereon  against  the  surety  or  his 
principal  for  costs:  Smith  v.  St.  Louis  etc.  By.  Co.,  53  Mo.  338.  And  it  ia 
held  in  the  same  state,  that  recognizance,  on  appeals  from  justices'  courts 
nmst  comply  strictly  with  the  statutory  requirements,  and,  failing  in  that, 
cannot  be  supported  as  voluntary  common-law  bonds:  Adams  v.  Wilson,  10 
Mo.  341;  Qarnet  v.  Rodgers,  5'2Mo.  145;  Moorev.  Damon,  4  Mo.  App.  111.  In 
all  these  cases  recovery  on  the  recognizance  was  denied,  where  it  was  takea 
after  the  time  fixed  by  law. 

4.  PaosECOTiNG  With  Effect,  Meaning  of. — A  very  general  provision 
in  appeal  bonds  i?  that  the  appeal  shall  be  "prosecuted  with  effect,"  and 
the  con.struction  placed  upon  this  phrase  by  the  bulk  of  authorities  is 
that  the  suit  shall  be  prosecuted  successfully  to  a  final  juilgment:  Wood  v. 
Thomas,  5  Black  f.  553;  Gordon  v.  Third  Nat.  Bank,  56  Fed.  Rep.  790;  Karth- 
aus  v.  Owings,  6  Harr.  &  J.  434;  Champomier  v.  Washington,  2  La.  Ann.  1013; 
Jiobinsonv.  Brinson,  20  Tex.  439;  Trent  v.  lihomberg,  6(5  Tex.  249;  Perreau  v. 
Bevan,  5  Barn.  &  C.  284  (replevin  bond).  Thus  an  appeal  from  a  justice's 
court  is  prosecuted  with  eflfect,  if  it  is  prosecuted  to  a  nonsuit:  Hobart  v. 
JJilliard,  11  Pick.  143.  But  a  more  restricted  meaning  is  assigned  to  the 
phrase  in  other  cases.  Thus,  in  Eiley  v.  Mitchell,  3S  Minn.  9,  it  is  said  to  be 
equivalent  to  "prosecute  with  due  diligence  to  a  final  determination," and 
in  Kaxson  v.  Estate  of  Brocker,  47  Wis.  79,  to  employ  a  diligent  prosecution 
without  fraud  or  unnecessary  delay,  and  the  interpretation,  "successful 
issue,"  is  expressly  repudiated.  So,  also,  it  was  said  in  People  v.  Uichmond, 
57  Mich.  399,  that  a  bond  given  on  appeal  from  a  justice's  court  in  a 
criminal  case,  and  requiring  the  accused  to  prosecute  his  appeal  with  efifect, 
merely  contemplates  a  prosecution  in  the  usual  way  of  trial  and  verdict. 

5.  What  Judgment  thb  Sureties  Bind  Themselves  to  Satisfy. — (o) 
Question  Decided  by  Intention  of  Parties. — ^The  principle  that  the  surety  is  en- 
titled to  stand  upon  the  strict  terms  of  his  contract  has  been  largely  dis- 
cussed in  cases  in  which  it  has  been  necessary  to  determine  what  judgmeub 
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i»  covered  by  the  bond.  Sometimes  the  presumed  intention  of  the  parties 
vill  furnish  a  sufficient  solution  of  the  question.  Thus  the  court  will  pre- 
sume that  they  did  not  intend  to  go  through  an  idle  ceremony  in  executing 
the  instrument,  and  on  this  principle  it  has  been  held  that  an  undertaking 
given  in  the  form  prescribed  for  the  purpose  of  staying  execution  on  a  money 
judgment  will  stand  as  a  valid  security,  where  the  actual  judgment  is  for  a 
chattel:  McElroy  v.  Muwfoi-d,  128  N.  Y.  303.  Compare  Goodivin  v.  Bnnzl, 
102  N.  Y.  224;  Shreffler  v.  Nadelhofer,  l.*53  111.  536;  23  Am.  St.  Rep.  626. 

{b)  Final  Decision  the  One  Contemplated. — In  the  absence  of  the  other  con* 
Biderations  it  is  obvious,  on  general  principles,  that  it  must  be  the  final  de^ 
cision  determining  the  rijjhts  of  the  parties  which  must  be  deemed  to  have 
been  within  the  contemplation  of  the  sureties,  and  they  are  therefore  not 
discharged  because  the  judgment  was  first  reversed,  and  then,  upon  a  rehear- 
ing, affirmed:  Pea7-t  v.  Wellman,  11  111.  352.  So,  too,  the  "final  decree"  in 
a  cause  which  has  been  appealed  from  a  federal  circuit  court  to  the  supreme 
court  of  the  United  States,  and  affirmed  there,  is  the  decree  rendered  by  the 
circuit  court  in  obedience  to  the  mandate  of  the  supreme  court  after  the  cause 
has  been  returned  from  the  latter  tribunal:  Jordan  v.  Agawam  Woollen  Co.,  106 
Mass.  571.  If,  on  the  other  hand,  a  party  appeals  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial,  and  the  bond  recites  both  appeals, 
and  contains  a  promise  to  pay  within  thirty  days  after  tiling  the  remittitur, 
if  the  said  judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  or  the 
appeal  be  dismissed,"  the  promise  relates  to  the  appeal  from  the  judgment, 
and  no  recovery  can  be  had  on  the  bond,  unless  it  is  shown  that  the 
judgment  has  been  disposed  of  in  one  of  the  ways  specified,  and  that  the 
thirty  days  have  elapsed  since  the  filing  of  the  remitUtur:  McCallion  v.  Hiber' 
nia  Sav.  <fc  Loan  Sac,  83  Cal.  571. 

(c)  Bule  Wheie  Partirular  Court  h  Specified. — If  the  bond  is  for  the  pay- 
ment of  the  judgment  in  one  particular  court,  the  principle  of  strict  con- 
struction of  the  contract  is  controlling,  and  the  surety  is  released  if  the 
judgment  is  actually  rendered  in  a  dififerent  court:  Myres  v.  Parker,  6  Ohio 
St.  501;  Smith  v.  Ilue.sman,  30  Ohio  St.  662;  Planters'  Bank  v.  Hudgins,  84  Ga. 
108;  Loclaoood  v.  Snffold,  1  Ga.  72.  A  similar  construction  of  the  contract 
is  made  if  the  court  of  a  particular  county  is  mentioned,  and  judgment  is 
rendered  in  another  county,  though  the  bond,  in  the  absence  of  such  special 
limitation,  would  be  deemed  to  have  been  executed  with  reference  to  the 
law  allowing  changes  of  venue:  Sharp  v.  Bedell,  10  111.  88. 

(c^)  Rule  Where  a  Second  Appeal  Is  Taken. — A  bond  in  the  usual  form  is 
always  construed  as  covering  the  final  determination  in  the  court  of  last  re- 
sort to  which  the  parties  may  carry  it  by  appeal,  and  the  liability  of  the 
sureties  does  not  cease  because  an  intermediate  court  of  appeal  has  rendered 
A  decision  in  favor  of  their  principal:  Humerton  v.  Hay,  65  N.  Y.  380;  Smith 
V.  Crouse,  24  Barb.  433;  Gardner  v.  Barney,  24  How.  Pr.  467;  Robinson  r. 
Plimpton,  25  N.  Y.  484;  Doolitlle  v.  Dininny,  31  N.  Y.  350;  Dolby  v.  Jones,  2 
Dev.  109;  Shannon  v.  Dodr/e,  18  Col.  164;  Chester  v.  Broderick,  131  N.  Y. 
649;  Bdhbitt  v.  Finn,  101  U.  S.  7.  The  same  doctrine  prevails  where  a  judg- 
ment is  first  reversed  by  the  supreme  court  of  a  state,  and  afterwards  af- 
firmed in  obedience  to  a  mandate  from  the  supreme  court  of  the  United 
States:  Crane  v.  Weymonlh,  54  Cal.  476.  On  the  other  hand  it  is  held 
that  if  the  undertaking  is  expressly  limited  to  the  intermediate  court,  it 
cannot  be  construed  as  covering  a  second  appeal:  Justices  etc.  v.  Selman,  6 
Ga.  440;  Winston  v.  Rires,  4  Stew.  &  P.  269;  Hofsinger  v.  Hartnett,  84  Mo. 
£49,  the  court,  in  the  latter  case,  distinguishing  the  effect  of  the  bond  before 
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It  from  those  drawn  !n  general  terms.  Three  of  the  judges  thought  thai 
the  rnling  should  have  been  difiPerent  if  the  court  of  last  resort  had  sent  a- 
mandate  to  the  intermediate  court  directing  it  to  enter  a  judgment  in  favor 
of  the  appellee,  and  the  mandate  had  been  obeyed.  This  position  we  think 
wholly  untenable,  for  the  contract  of  the  surety  is  limited  to  the  judgment 
of  the  intermediate  court,  on  the  simple  and  intelligible  principle  that  a  per- 
son may  be  willing  to  malce  himself  answerable  during  the  period  which  may 
elapse  up  to  the  time  the  first  appeal  is  concliided,  and  very  unwilling  to 
extend  his  liability  any  farther.  His  rights  depend,  in  such  a  case,  upon 
something  more  than  merely  technical  reasons,  and  the  subtle  distinction 
drawn  by  these  judges  would  saddle  him  with  a  liability  quite  different 
from  that  which  it  is  reasonable  to  suppose  him  to  have  contemplated^ 
In  the  recent  case  of  Schuster  v.  Weiss,  114  Mo.  158,  the  court  applied 
the  doctrine  of  Ho/singer  v.  Hartnett,  84  Mo.  549,  to  a  case  in  which  the 
bond  covered  appeals  both  to  the  intermediate  and  the  final  court,  and 
before  either  appeal  had  been  heard  the  legislature  passed  an  act  provid- 
ing that  the  class  of  cases  to  which  this  one  belonged  were  to  be  taken 
direct  to  the  supreme  court.  Under  these  circumstances  the  court  (twa 
judges  dissenting)  held  the  sureties  to  be  released,  on  the  grounds  that  the 
act  had  imported  new  conditions  into  their  contract,  inasmuch  as,  owing  to 
the  impossibility  of  testing  the  case  in  the  intermediate  court,  they  had  lost 
the  chance  of  being  exonerated  bj'  their  principal's  election  to  satisfy  the 
judgment  at  that  stage  of  the  proceedings,  and  of  procuring  contribution 
from  the  sureties  on  the  second  bond,  which  it  would  have  been  necessary 
to  give  if  a  further  appeal  was  taken. 

6.  Dismissal  of  Appkal  Equivalent  to  Affirmance  of  Judgment. — 
The  general  rule  is  that  the  dismissal  of  an  appeal  operates  as  an  affirmance 
of  the  judgment  in  the  lower  court,  and  renders  the  sureties  on  the  appeal 
bond  liable  for  the  amount  of  that  judgment:  S/iannon  v.  Dodge,  18  Col.  164; 
McConnel  v.  Swailea,  2  Scam.  571;  Coon  v.  McCwmick,  69  Iowa,  539;  Pass  v. 
Payne,  63  Miss.  239;  Harrison  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  375;  Gudt' 
tier  V.  Kilpatrick,  14  Neb.  347;  Stvlfs  v.  Zahn,  117  Ind.  297.  The  effect  is 
the  same,  whether  the  appeal  is  dismissed  on  the  motion  of  the  appellant: 
Beeves  v.  Andrews,  7  Ind.  207;  or  of  the  respondent,  in  pursuance  of  an 
agreement  between  the  parties  to  the  appeal :  Chase  v.  Beraud,  29  Cal.  138 
(citing  several  previous  rulings  by  the  same  court);  or  by  the  action  of  the 
court  for  noncompliance  with  some  statutory  provision,  as  the  failure  to  take 
the  appeal  within  the  prescribed  period:  Adams  v.  Thompson,  18  Neb.  541; 
Wood  V.  Thomas,  5  Blackf.  553;  or  to  file  a  transcript  of  the  record  within 
the  time  appointed  by  law:  Thalhcimer  v.  Crow,  13  Col.  397;  Ellis  v.  Hally 
23  Cal.  161.  It  is  also  held  that  the  justification  forms  no  part  of  the  sure- 
ties' contract,  and  that  their  liability  still  exists,  though  the  appeal  was  dis- 
missed on  account  of  their  failure  to  justify,  after  an  exception  has  been 
made  to  their  sufficiency:  People  v.  Shirley,  18  Cal.  121;  Davis  v.  Sturgis, 
1  Ind.  213;  Moffat  v.  Oreemoalt,  90  Cal.  368,  citing  Manning  v.  Gould,  47 
N.  Y.  Sup.  Ct.  387;  McSpedon  v.  Baker,  5  Daly,  30;  Murdock  v.  Brooks,  38- 
Cal.  596.  The  effect  of  providing  that  such  a  failure  to  justify  has  the  effect 
of  placing  the  proceedings  on  appeal  in  the  same  position  as  if  no  bond  had 
been  given  does  not  mean  that  the  appeal  is  in  such  a  case  entirely  vacated, 
but  that  the  respondent  has  the  right  to  move  that  it  should  be  dismissed: 
Moffat  v.  Oreenwalt,  90  Cal.  368.  Nor  can  the  sureties  excuse  themselves  on 
the  ground  that,  if  the  appellant  failed  to  enter  the  appeal,  the  statute  gives 
the  appellee  the  privilege  of  doing  so  for  the  purpose  of  having  the  judg-^ 
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ment  affirmed,  and  that  the  appellee  has  omitted  to  avail  himself  of  thia 
privilege:  Lobdell  v.  Lake,  32  Conn.  16. 

It  has  been  held  that  if  the  dismissal  of  the  appeal  is  dne  to  the  fact  that 
the  court  has  no  jurisdiction,  or  that  there  has  been  a  failure  or  omission  or 
■defect  in  matters  antecedent  to  the  appeal,  the  appellee  cannot  recover  on 
the  bond:  Oregory  v.  Obrian,  13  N.  J.  L.  11,  where  the  affidavit  necessary  in 
taking  appeals  from  a  justice's  court  was  insufficient.  A  similar  ruling  has 
been  made  as  to  those  cases  in  which  both  parties  neglect  to  take  such  steps 
«s  are  necessary  to  perfect  the  appeal,  the  consequence  being  that  it  never 
has  any  existence,  and  the  parties  are  left  to  enforce  the  judgment  as  if  no 
appeal  had  ever  been  taken:  Gimperling  v.  Hanes,  40  Ohio  St.  114.  So,  also, 
«  bond  which  is  given  to  secure  a  statutory  privilege  of  appeal,  and  has  not 
that  effect,  is  without  consideration,  and  void:  Powers  v.  Cfiabot,  93  Cal.  266. 

Ou  the  other  hand,  there  is  a  line  of  cases  in  which  the  principle  that  the 
«uretie3  are  estopped  by  the  recitals  in  their  bond  has  been  applied  to  hold 
the  sureties  to  their  undertaking,  although  the  appeal  is  void,  as  where  th« 
case  was  one  in  which  no  appeal  lay  to  the  court  in  which  it  was  finally  dis- 
missed: Love  V.  Rockwell,  1  Wis.  382;  Gudtncr  v.  Kilpatrick,  14  Neb.  347. 
So,  too,  although  the  bond  is  not  in  conformity  with  the  statute,  and  the 
appellee  might  have'  disregarded  it,  the  surety  is,  nevertheless,  bound  by 
the  recital  that  the  appeal  has  been  taken:  Meservev.  Clark,  115111.  580. 
Nor  can  the  sureties  raise  the  objection  in  the  appellate  court  that  the 
appeal  was  premature  by  reason  of  its  being  taken  before  the  actual  entry 
of  judgment,  especially  after  the  appellant  has  had  the  benefit  of  the  stay* 
bond  for  two  years,  and,  after  the  appeal  has  been  argued  by  counsel,  the 
remittitur  has  been  sent  to  the  lower  court,  and  read  in  evidence  on  the  trial 
of  the  action  against  them:  Patrott  v.  Kane,  Montana  Sup.  Ct.,  January, 
1894. 

7.  Reversal  or  Judoment,  Effect  of.— On  general  principles  it  is  ob> 
vious  that  if  the  entire  judgment  of  the  lower  court  is  reversed,  no  action 
•will  lie  upon  the  bond:  Chase  v.  Ries,  10  Cal.  618.  If  there  are  several  de. 
f«ndants,  and  the  judgment  against  a  portion  of  them  is  reversed,  the  pre- 
vailing doctrine  is  that  the  sureties  are  still  liable  on  their  bond:  Seacard  v, 
Morgan,  3  Keyes,  636;  Oilpin  v.  Hord,  85  Ky.  213;  Biidgfordv.  Fogg,  Ky. 
Ct.  of  App.,  Nov.  1890;  Hood  v.  Mathis,  21  Mo.  312;  Culver  v.  Leovy,  27 
La.  Ann.  58;  Alber  v.  Froehlich,  39  Ohio  St.  245,  overruling  Lang  v.  Pike,  27 
Ohio  St.  498;  Bentley  v.  Dorcas,  11  Ohio  St.  398.  The  rationale  of  these  de- 
cisions is  thus  explained  in  Seacard  v.  Morgan,  3  Keyes,  636,  where  the 
court,  after  admitting  the  soundness  of  the  general  principle  that  an  equitable 
construction  of  the  contract  cannot  be  resorted  to  for  the  purpose  of  charg- 
ing the  sureties,  proceeded  as  follows:  "But  if  the  case  is  within  the  letter 
of  their  contract,  they  are  liable,  unless  there  is  something  in  the  spirit  or 
intention  of  the  instrument,  or  of  the  law  under  which  it  is  taken,  which 
exonerates  them.  The  object  of  the  undertaking  is  to  procure  an  absolute 
stay  of  execution  and  of  all  proceedings  on  the  judgment,  and  such  is  its 
effect.  The  motive  of  requiring  the  undertaking  was  to  secure  to  the  plain- 
tiff the  fruits  of  the  recovery,  in  case  it  should  be  determined  that  the  alle- 
gations of  error  were  unfounded.  As  the  plaintiff  is,  by  the  stay  of  execution, 
deprived  of  the  immediate  resort  to  the  property  of  the  judgment  debtor, 
which  the  law  would  otherwise  give  him,  and  as  his  title,  to  the  amount 
adjudged  in  his  favor,  is  prima/acie  established,  it  was  the  policy  of  the  law 
that  he  should  have  security  to  indemnify  him  against  the  possible  contin- 
gency of  the  delay.     The  law  assumes  the  judgment  to  be  such  presumptive 
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evidence  of  his  rigbt  that  it  ■will  not  subject  him  to  the  hazard  arising  from 
the  delay  of  further  litigation,  without  an  indemnity  against  any  loss  which, 
he  might  thereby  incur.  If  it  should  be  decided  that,  in  order  to  hold  th» 
sureties,  the  judgment  should  be  affirmed  in  all  its  parts  without  variatioa 
or  moditication,  the  provisions  for  security  would  be  illusory  in  a  great 
variety  of  cases  which  may  be  supposed,"  In  this  case  the  court  laid  stress- 
upon  the  fact  that  the  judgment  was  against  each  of  the  defendants  sever* 
ally,  and  seemed  to  incline  to  the  view  that  a  different  doctrine  would  b» 
applicable  if  the  judgment  had  been  a  joint  one.  This  distinction  is  not  reo» 
ognized  in  Qilpin  v.  HorJ,  85  Ky.  213,  and  Culver  v.  Leovy,  27  La.  Ann.  58, 
and  seems  to  us  to  have  no  sufficient  foundation.  It  is  true  that  the  sureties 
are,  in  the  case  of  the  partial  reversal  of  a  joint  judgment,  prejudiced  by 
being  deprived  of  their  remedy  against  the  principal  in  favor  of  whom  the 
appellate  court  has  reudered  its  decision,  but  as  tbis  result  follows  where 
the  judgment  is  several  also,  this  cannot  be  a  valid  reason  for  discharging 
the  sureties  in  the  one  instance  and  holding  them  in  the  other.  It  surely 
involves  no  strained  constinction  of  the  contract  to  say  that  an  obligor  on 
such  a  bond  is  to  be  charged  with  the  knowledge  that  the  partial  reversal 
of  a  joint  judgment  is  just  as  much  one  of  the  possible  results  of  taking  aa 
appeal  as  the  partial  reversal  of  a  several  judgment,  and  to  require  him  to 
stipulate  for  a  limited  liability  whenever  he  desires  to  insist  on  it.  If  the 
bond  covers  the  whole  judgment,  only  the  most  technical  reasons  can  be  ad- 
duced for  the  theory  that  the  form  in  which  that  judgment  is  rendered 
should  have  any  material  effect  upon  the  ultimate  liability  of  the  sureties. 

8.  Change  of  Parties  Afi'er  Appeal  Taken,  Efkect  of. — Some  early 
Tennessee  decisions  countenance  the  doctrine  that  a  change  in  the  partie* 
to  an  appeal  will  discharge  the  sureties,  but  we  think  the  conclusion  of  the 
principal  case  is  amply  sustained  by  the  reason  that  "the  law  permitting 
the  substitution  of  parties  in  case  of  the  transfer  of  interest  must  have  been 
known  to  the  surety  in  the  appeal  undertaking  when  he  became  a  surety, 
and  he  must  be  held  to  have  signed  subject  to  such  contingency."  The  doc- 
trine as  to  such  cases  is  thus  placed  upon  a  ground  analogous  to  that  which 
we  have,  in  the  preceding  section,  suggested  to  be  the  most  satisfactory  ono 
to  support  the  rule  that  the  surety  is  not  released  from  liability  upon  the 
partial  reversal  of  a  joint  judgment,  viz.,  that  such  a  result  must  be  taken 
to  have  been  within  his  contemplation  when  he  assumed  the  responsibility 
of  executing  the  bond.  Even  in  Tennessee  it  has  been  held  that  the  death 
of  the  principal  on  the  bond  will  not  discharge  the  sureties:  Bultencoi'th  v. 
Brown,  7  Yerg.  467  (compare  Legate  v.  Marr,  8  Blackf.  404);  though  in  thi» 
case  it  is  clear  that  the  surety  might  be  really  prejudiced  by  the  fact  that 
the  further  prosecution  of  the  appeal  is  thus  placed  in  the  hands  of  persona 
in  whom  he  may  have  no  confidence  whatever. 

9.  Fraud  or  Mi.stake,  Liability  of  Surety,  How  Far  Affected  Bt. 
That  the  surety  is  discharged  if  the  conduct  of  the  appellate  proceedings  is 
influenced  by  any  fraudulent  or  collusive  understanding  between  the  princi- 
pal and  the  appellee,  is  a  doctrine  in  harmony  with  general  principles,  and 
it  is  assumed  to  be  correct  in  the  principal  case,  and  some  of  those  therein 
cited.  On  the  other  hand,  it  is  held  that  the  fact  that  a  person  was  induced 
by  fraud  to  become  a  surety  does  not  affect  the  right  of  action  of  a  conusee 
who  was  not  a  party  to  the  fraud:  Martin  v.  Campbell,  120  Mass.  126. 

The  mistake  of  the  surety  alone  as  to  the  legal  effect  of  the  bond  owing  to- 
his  taking  the  advice  of  the  justice  of  the  peace  from  whom  the  appeal  was 
taken,  and  neglecting  to  read  the  instrument,  is  not  a  reason  for  relieving; 
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him  of  his  liability:  McMinn  v.  Patton,  92  N.  C.  371.  But  a  mutual  mistake 
of  the  parties  as  to  the  purpose  of  the  undertakiug  will  be  a  ground  for  re- 
forming the  bond  so  as  to  diminish  the  liability  of  tiie  surety  to  the  amount 
for  which  he  intended  to  make  himself  answerable:  Barnett  v.  NiclioUon,  86 
N.  C.  728. 

10.  Legislation  Shesequent  to  Execution  op  Bond,  Effect  of. — The 
general  principle  that  the  liabilities  of  contracting  parties  cannot  be  en- 
larged by  any  legislative  enactrwents  which  have  come  into  force  after  the 
contract  was  entered  into  has  been  applied  in  several  cases  to  the  con- 
tract of  suretyship  on  an  appeal  bond:  Hamilton  v.  Averill,  11  Wend.  622; 
Steen  v.  Finley,  25  Miss.  535;  Woodson  v.  Johns,  3  Muuf,  230.  But  such  en- 
actments cannot  be  given  the  effect  of  absolving  the  sureties  altogether  from 
their  undertaking:  Horner  v.  Lyman,  4  Keyes,  237.  There  the  legislature 
had  provided  that  upon  the  affirmance  of  a  judgment  the  court  of  appeals 
might  at  its  discretion,  award  ten  per  cent  damages  for  the  delay.  The 
lower  court,  in  entering  judgment  against  the  sureties,  inserted  a  clause  al- 
lowing a  recovery  in  accordance  with  this  statute,  and  the  defendants  claimed 
to  be  exonerated  by  this  act  of  the  plaintiffs,  in  thus  procuring  the  penalty 
to  be  included  in  the  judgment.  The  court,  however,  disposed  of  this  con- 
tention in  the  following  manner: 

"  The  insertion  of  the  ten  per  cent  damages  did  not  affeut  the  obligation 
or  contract  of  the  sureties  in  these  undertakings.  It  did  not  add  an  iota 
to  their  responsibility  or  increase  it  in  any  respect.  It  was  an  act  outside 
the  contract  and  independent  of  it.  The  judgment  clearly  embraced  dam- 
ages which  the  party  was  not  entitled  to  recover;  but  it  made  no  change  in 
the  legal  relations  of  the  parties  so  far  as  the  undertaking  is  concerned, 
and  did  not  extend  its  scope.  As  has  already  bee:i  shown,  this  law  did  not 
operate  retrospectively,  and  hence  the  undertaking  did  not  embrace  the  tea 
per  cent  damages,  and  adding  them  to  the  judgment  erroneously  would  not 
enlarge  them.  These  damages  should  not  have  been  allowed,  and,  having 
been  inserted,  cannot  affect  the  obligation  of  the  sureties." 

11.  Discharge  of  Judgment  Debtor  in  Bankruptcy,  Effkct  of. — Where 
the  surety  binds  himself  only  for  the  payment  of  damages  for  which  judg- 
ment may  be  entered,  a  discharge  of  the  principal  under  the  bankruptcy 
laws  of  the  United  States  discharges  the  surety,  as  the  effect  is  to  terminate 
the  case  pending  in  the  state  court:  Odell  v.  Wootten,  38  Ga.  224.  Tiiis  very 
strict  construction  of  the  bankruptcy  laws,  however,  is  not  adopted  by  every 
court.  Thus  it  was  held  in  Fisse  v.  Einstein,  5  Mo.  App.  78,  that  as  tiie  ob- 
ject of  taking  security  on  appeal  is  to  guard  against  tlie  risk  of  the  judgment 
debtor's  insclvency,  it  would  be  highly  anomalous  that  his  discharge  in  bank- 
ruptcy should  absolve  the  sureties.  The  latter  doctrine  seems  tho  more 
conformable  to  general  principles,  and  it  is  supported  to  some  extent  by 
Southcole  V.  Braitl.walle,  1  Term  Rep.  624,  where  it  was  held  that  the  bail  iu 
error  were  not  emitled  to  relief,  though  the  principal  becomes  a  bankrupt 
pending  the  appeal.  Tiie  reason  given,  however,  was  the  peculiarly  tech- 
nical one  that  such  bail  are  not  entitled  to  surrender  the  body  of  their  prin- 
cipal, and  the  case  therefore  has  ceased  to  be  in  point,  since  the  abolition  of 
imprisonment  for  debt  has  reduced  the  sureties  to  the  position  of  mere 
ohligors  for  the  payment  of  the  judgment. 

12.  Acts  of  Parties  to  Appkal,  Liability  of  Surety  How  Far  Af- 
fected By. — (a)  A(jreewent8  Between  the  Parties,  Surety,  Whether  Eelea-sed  hy. 
Conformably  to  the  usual  principles  governing  the  liability  of  a  surety,  it 
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hu  been  held  that  if^by  an  agreement  entered  into  upon  sufBcient  consid^ 
eration,  the  appellant  and  appellee  stipulate  for  mutual  advantages,  without 
the  sureties'  consent,  the  latter  are  thereby  discharged:  Johnson  v.  Flint,  34 
Ala.  673;  Boynton  v.  Phelps,  52  111.  210.  If  the  consideration  is  not  suffi* 
oient,  and  the  agreement  therefore  not  binding,  the  sareties  are  not  dis* 
charged,  aa  where  the  creditor  promised  the  judgment  debtor  indulgence  if 
he  wonld  pay  a  part  of  the  judgment:  Shaif)  v.  Fagan,  3  Sneed,  541. 

It  is  also  held  that  the  sureties  are  not  discharged  by  a  compromise  be* 
tween  the  appellant  and  appellee  by  which  the  creditor  recovers  judgment 
against  the  principal  and  the  sureties  with  stay  of  execution  for  six  months: 
Ammona  v.  Whitehead,  31  Miss.  99  (see  the  extract  in  the  principal  case). 
Nor  are  the  sureties  discharged  because  the  plaintiff  in  a  case  appealed  to 
the  circuit  court  took  a  voluntary  nonsuit,  which  was  afterwards  set  aside, 
without  the  consent  of  the  sureties,  after  which  the  plaintiff  bad  judgment: 
Bailey  v.  Bosenthal,  56  Mo.  385;  the  court  saying  that  "the  sureties  on  an 
appeal  bond  are  not  parties  to  the  suit  in  the  sense  that  they  must  be  con* 
suited  in  regard  to  any  step  taken  in  the  proceedings." 

(6)  Mere  Delay  Will  Not  Discharge  the  Surety,  as  where  the  appellee  doea 
not  take  the  earliest  possible  steps  to  have  the  judgment  afSrmed:  Peart  T* 
Wellman,  11  HI.  352;  Railsback  v.  Oreve,  58  Ind.  72. 

(c)  TJie  Belease  of  a  Security  Will  Discharge  the  Surety,  as  where  the  cred- 
itor levies  an  execution  on  the  judgment  debtor's  goods,  and  subsequently 
discharges  it.  The. surety  in  such  a  case  is  jrro  tanto  released  from  his  lia* 
bility,  wholly  released,  if  the  goods  were  enough  to  have  satisiied  the  judg* 
ment:  Cooper  v.  Wilcox,  2  Dev.  &  B.  Eq.  90;  32  Am.  Dec.  695.  So,  also,  where 
there  is  a  second  appeal  taken,  and  a  new  undertaking  given,  the  primary 
liability  rests  upon  the  sureties  in  this  appeal,  and  their  release  by  the  judg- 
ment creditor  discharges  the  sureties  in  the  undertaking  on  the  first  appeal: 
Hinckley  v.  Kreilz,  58  N.  Y.  583. 

(d)  A  Surety  Is  Not  Discluirged  by  Oiving  an  Additional  Security,  as  where 
he  replevies  the  execution  on  the  original  judgment,  and  gives  replevin 
bonds:  Morrow  v.  Mason,  7  J.  J.  Marsh,  370.  For  the  application  of  this 
principle  to  cases  where  a  second  appeal  is  taken:  See  sec.  5  (d)  ante, 

13.  Liability  of  Surety  Commensurate  Wn'H  That  of  Pkincipau 
From  the  nature  of  the  contract  it  must  be  obvious  that  the  right  to  recover 
against  the  sureties  on  an  appeal  bond  cannot  exist  unless  the  plaintiff  can 
recover  against  the  principal  also:  Sharon  v.  Sharon,  84  Cal.  433.  Uence  no 
action  in  maintainable  against  them,  unless  the  case  is  in  such  a  condition 
that  the  plaintiff  might  have  issued  an  execution  against  the  judgment  de- 
fendant, had  he  desired  to  do  so:  Parnell  v.  Hancock,  48  Cal.  452,  where  an 
order  had  been  made  directing  a  stay  of  execution  until  the  plaintiff  should 
have  made  an  assignment  of  a  certain  judgment.  Nor  can  the  action  be 
maintained,  where  a  finding  of  fact  has  been  made  in  the  plaintiff's  favor, 
but  no  judgment  rendered  thereon:  Brounty  v.  Daniels,  23  Neb.  162.  But 
it  is  no  defense  that,  after  the  commencement  of  the  action,  an  order  stay- 
ing a  writ  of  restitution  in  the  original  action  has  been  made,  provided  the 
liability  of  the  judgment  defendant  has  been  finally  fixed,  and  the  writ  haa 
not  been  stayed  on  any  grounds  that  affect  the  validity  or  integrity  of  the 
judgment,  or  the  rights  of  the  plaintiff,  or  the  liabilities  of  the  defendant: 
Parrott  v.  Kane,  Montana  Sup.  Ct.,  Jan.  1894. 

But  this  general  rule  is  subject  to  some  qualifications.  Thus,  in  Staley  r, 
JJowdrd,  7  Mo.  App.  377,  it  was  held  that  a  condition  that  the  appellant 
"will  comply  with  and  perform  the  judgment  so  far  as  it  may  be  aflSrmed** 
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is  broken,  if  the  judgment  is  not  paid,  although,  owing  to  the  defendant 
■being  a  married  woman,  there  could  bo  no  process  against  her  directly.  So 
•also  in  Texaa  Trunk  Ry.  Co.  v.  Jackson,  85  Tex.  605,  the  court,  while  in- 
clining to  the  view  that  a  railroad  company  against  whom  a  decree  forfeiting 
its  franchise  has  been  issued  may  yet  perfect  an  appeal,  and  execute  an  ap- 
peal  bond,  held  that,  supposing  the  company  not  to  have  that  capacity,  the 
sureties  on  a  bond  given  in  an  appeal  from  a  justice's  conrt  to  the  district 
court,  in  which  the  forfeiture  is  pronounced,  have  a  right  to  prosecute  error 
to  the  supreme  court,  and  are  therefore  liable.  In  support  of  this  position, 
the  case  of  a  surety's  being  bound,  where  a  married  woman  or  an  infant  is 
ihe  principal,  is  referred  to. 

Another  deduction  from  the  general  principle  that  the  plaintiff  cannot  re- 
•cover  in  an  action  against  the  sureties,  so  long  as  he  cannot  recover  against 
the  judgment  defendant,  is  that  any  circumstance  which  operates  as  a  dis- 
charge of  the  judgment  is  always  a  good  defense  in  such  an  action,  as  pay- 
ment of  the  judgment:  Stella  v.  Lovejoy,  125  111.  352;  a  levy  upon  sufficient 
personal  property  to  satisfy  the  judgment:  Henick  v.  Swarhoovt,  72  111.  340; 
First  Nat.  Bank  v.  Rogers^  13  Minn.  407;  97  Am.  Dec.  239;  a  tender  of  the 
amount  of  the  judgment  in  United  States  legal  tender  notes,  unless  the 
judgment  is  expressly  made  payable  in  gold:  Sharp  v.  Miller.  57  Cal.  415. 
But  a  tender  made  after  the  expiration  of  a  period  fixed  by  the  lower  court 
will  not  release  the  sureties,  although  the  tender  was  actually  made  before 
that  period  had  elapsed  after  the  affirmation  of  the  judgment  on  appeal: 
Ross  V.  Swiggett,  16  Ind.  433.  Nor  does  the  rule  that  a  surety  is  discharged 
by  a  levy  on  personal  property  sufficient  to  satisfy  the  judgment  apply 
wliere  the  levy  is  made  on  real  estate,  so  long  at  least  as  the  levy  is  undis* 
posed  of:  Herrick  v.  Stoarttoout,  72  111.  340.  Even  in  the  former  instance  it  is 
obvious  that  the  surety  ia  not  discharged  unless  the  levy  is  sufficient  to  sat- 
isfy the  judgment,  for  the  mere  taking  out  an  execution  is  not  a  waiver  of 
the  plaintiff's  right  of  action  on  the  bond:  Many  v.  Sizer,  6  Gray,  141. 

14.  Liability  of  Surety,  When  Terminated  by  Death. — Upon  a  joint 
tindertaking  running,  "We  ....  do  hereby,  pursuant  to  the  statute, 
•etc.,  undertake,"  the  survivor  is,  on  the  principle  of  the  strict  construction 
of  such  contracts,  held  to  to  be  liable:  Wood  v.  Fisk,  63  N.  Y.  245;  20  Am. 
Rep.  528. 

15.  Performance  of  One  Condition  in  Bond  No  Defense  to  an  Ac- 
tion FOR  Breach  of  Another. — It  is  well  settled  that  a  suit  for  the  breach 
of  any  material  condition  in  the  bond  maybe  maintained:  Crane  v.  Andrews, 
10  Col.  265;  Philbrick  v.  Buxton,  40  N.  H.  384;  7'rent  v.  Rhomlerg,  66  Tex. 
1249.  It  has  even  been  held  that  where  the  bond  is  to  prosecute  the 
appeal  with  effect,  and  to  pay  costs  and  damages,  the  full  payment  of  the 
latter  will  not  prevent  the  recovery  of  nominal  damages  for  a  breach  of 
the  former  condition:  George  v.  Bischoff,  68  111.  236.  Nor  is  a  surety  on  a 
similar  bond  discharged  because,  owing  to  the  plaintiff  not  succeeding  in 
establishing  his  entire  claim,  the  appeal  has  not  been  wholly  without  effect: 
Cofulln  V.  Oo'jgan,  77  Tex.  32.  That  a  failure  on  the  part  of  the  appellant 
to  prosecute  the  appeal  with  effect  will  raise  a  right  of  action  on  the  bond, 
even  if  a  condition  to  that  effect  is  not  contained  therein,  is  held  in  Oavisk 
V.  McKerrer,  37  Ind.  484,  the  reason  given  being  that  the  prosecution  of 
the  appeal  with  effect  is  a  statutory  requirement,  which  must  be  complied 
with  in  or<ler  to  discharge  the  surety.  (Compare  section  3,  ante,  as  to  the 
«lfect  of  the  statutory  requii-ements  b  ing  peremptory.) 
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16.  Enforcement  of  Appeal  Bonds,  Proceedings  for. — (a)  Summary' 
Pioi'sa. — In  most,  if  not  all,  the  states,  there  is  a  provision  for  rendering 
Bumuwry  judgment  against  all  the  obligors  in  appeal  bonds,  when  the  judg- 
ment is  affirmed  by  the  appellate  court.  Statutes  including  such  a  pro- 
vision have  been  expressly  held  not  to  be  unconstitutional:  Beall  v.  Ntw 
Mexico,  16  Wall.  539;  Davidson  v.  Farrell,  8  Min.  258.  The  position  of  the 
surety,  under  such  circumstances,  is  thus  stated  in  Chappee  v.  Thomas,  5 
Mich.  59:  "This  bond  is,  we  think,  to  be  read  in  all  respects  as  if  the  whole 
of  the  statute  in  reference  to  the  appeal,  the  bond,  and  the  mode  of  enter- 
ing up  judgment  upon  it  were  recited  at  large  in  the  bond.  And,  in  thi» 
view,  it  becomes  a  direct  judgment  in  the  manner,  and  stands  upon  a  principle 
analogous  to  that  of  a  warrant  of  attorney.  lb  is  true  the  authority  is  her» 
given  to  the  court  instead  of  one  of  its  officers,  as  the  attorney  of  the  party^ 
but  this  is  a  difference  of  form  rather  than  of  substance.  The  constitu* 
tional  prohibition  against  '  depriving  any  person  of  his  property  without 
due  process  of  law  '  was  obviously  intended  only  to  protect  persons  fron* 
being  deprived  of  their  property  without  their  assent,  unless  by  due  process- 
of  law.  The  constitution  would  become  a  very  officious  instrument  if  it 
sought  to  force  its  protection  upon  any  man  against  his  will."  To  the  sam» 
effect  see  White  v.  Prigmore,  29  Ark.  208;  Meredith  v.  Santa  Clara  M/g^ 
Assn.  of  Baltimore,  6J  Cal.  617;  Shannon  v.  Dodge,  18  Col.  164,  Under  stat- 
utes of  this  character  it  is  held  that  summary  judgment  may  be  rendered, 
on  motion,  against  the  sureties,  without  notice:  Mowry  v.  Heney,  86  CaU  . 
471;  Phelan  v.  Johmon,  80  Iowa,  727;  Meredith  v.  Santa  Clara  Mfg.  Assn.  of 
Baltimore,  CO  Cal.  617.  In  other  states  the  judgment  may  be  rendered  on 
motion,  but  notice  must  be  given  to  the  obligors,  and  an  opportunity  afforded 
them  to  make  any  defense  which  would  have  been  available  in  an  action  oa 
the  bond:  Kiernan  v.  Cameron,  66  Miss.  442.  Tiie  liability  of  the  sureties 
may  be  fixed  by  sin)ilar  proceedings  in  the  federal  courts:  Smith  v.  Gaines^ 
93  U.  S.  341;  The  Sydney,  47  Fe.i.  Rep.  260;  Gordon  v.  Third  Nat.  Bank\ 
56  Fed.  Rep.  790;  The  Wanata,  95  U.  S.  600.  Where  the  sureties,  however, 
make  themselves  liable  for  damages,  a  summary  judgment  will  not  be  ren- 
dered against  them  unless  such  dama!;es  can  be  ascertained  without  an  issue 
and  a  trial:  Muzzy  v.  Tonifkinson,  2  Wash.  633. 

The  above  statutes  are  not  construed  as  having  the  eiBFect  of  debarring  the 
obligee  from  maintaining  an  independent  action  against  the  sureties:  Lob- 
dell  V.  Lake,  32  Conn.  16;  State  v.  Boies,  41  Me.  344:  Tisisot  v.  Darling,  ^ 
Cal.  '118. 

(b)  Who  May  Take  Advantage  of  a  Stay  Bond. — Where  the  judgment  is  en- 
tire, a  stay  bond  operates  to  the  benefit  of  all  the  plaintiffs  wlio  have  a  ben- 
encial  interest  in  the  judgment:  Sturgis  v.  liogera,  26  Ind.  1. 

(c)  Prerequisites  of  Suit. — An  action  may  be  maintained  on  the  bond  with- 
out first  issuing  an  execution  against  the  principal's  property:  Tissoi  v. 
Darling,  9  Cal.  278;  Browner  v.  Davis,  15  Cal.  11;  Parnell  v.  Hancock,  4S 
Cal.  462;  Smith  v.  Ramsay,  6  Serg.  &  R.  573;  Mix  v.  People,  86  111.  329j 
Bahhilt  V.  Finn,  101  U.  S.  7. 

(e)  Statute  of  Limitations,  What  Governs  Actions  on  Appeal  Bonds. — Since 
the  undertaking  of  a  surety  is  not  a  collateral  one,  but  an  absolute  cove- 
nant to  pay  the  judgment  appealed  from,  the  time  for  bringing  an  action  on 
such  an  undertaking  is  regulated  not  by  that  part  of  the  statute  of  limita- 
tions which  relates  to  actions  on  judgments,  but  by  the  part  which  relate* 
to  actions  on  sealed  instruments  for  the  payment  of  money:  Stelle  v.  Lovo 
joy,  125  111.  352. 
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17.  Measure  oi  Recovery  oh  Appeal  Bonds. — {«)  When  Penally  /» 
Fixed. — As  in  the  case  of  other  bonds,  the  recovery  against  a  surety  on  aa 
appeal  bond  is  limited  to  the  amount  of  the  penalty,  when  that  is  a  fixed^ 
Bum:  Zeigler  v.  Henry,  77  Mich.  480;  Allen  v.  Grider,  24  Ark.  271;  Oraeter 
V.  De  Wolf,  112  Ind.  1.  lu  such  a  case  the  surety  may  be  held  liaMe,  not 
only  for  the  amount  of  the  principal  demand,  but  also  for  the  costs  of 
the  suit  and  damages  for  the  detention  of  the  debt,  provided  the  total  does- 
not  exceed  the  penalty  fixed:  Crane  v.  Andrews,  10  Col.  205.  But  since  th» 
obligation  of  the  sureties  becomes  mature  when  the  judgment  is  rendered, 
tiiey  are  in  default  from  that  time,  and,  during  the  continuance  of  that  de- 
fault, interest  is  due  from  them  as  in  any  otlier  case  where  money  is  nob 
paid  when  tlie  creditor  is  entitled  to  it.  It  is  no  defense  to  a  demand  for 
sucli  interest  that  its  recovery  would  swell  the  amount  of  the  judgment 
above  the  stipulated  penalty:  Ives  V.  Merchants'  Bank  of  Boston,  12  How.  159; 
2'/ie  Wanala,  05  U.  S.  COO;  compare  Brainard  v.  Jones,  18  N.  Y.  35,  a  case 
of  a  replevin  bond. 

(b)  Where  the  Penally  Is  Not  Fixed,  the  surety  is  in  general  liable  for  the 
amount  of  the  jmlgment  from  which  the  appeal  is  taken,  as  well  as  for  tha- 
damages  and  costs  occasioned  by  the  appeal:  Moore  v.  Oorin,  2  Litt.  187;. 
CatUu  V.  Brodie,  9  Wheat.  553;  Jerome  v.  McCarter,  21  Wall.  17;  Tarr  v. 
Bosenstein,  53  Fed.  Rep.  112.  Where  the  condition  of  the  bond  is,  in  substance, 
that  the  sureties  shall  pay  the  judf^ment  recovered  by  the  plaintiff,  a  decision 
of  the  court,  upon  a  motion  of  tiie  plaintiff,  to  have  the  costs  taxed  is  not  in 
any  sense  a  judgment,  within  the  meaning  of  the  bond,  so  as  to  limit  th» 
amount  recoverable  to  the  payment  of  such  costs  alone:  Many  v.  Sizer,  6 
Gray,  141.  Nor  will  the  rule  as  to  the  strict  construction  of  a  surety's  con- 
tract be  applied  so  as  to  limit  the  recovery  to  the  amount  of  the  costs  alone, 
whore  the  instrument  shows  a  clear  intention  to  come  under  the  more  en- 
larged obligation  to  pay  the  entire  judgment:  McElroy  v.  Murnford,  128  N.  Y. 
303.  Some  times  a  similar  construction  will  be  placed  on  a  bond,  where  the 
addition  of  the  clause  from  which  the  liability  is  deduced  would  otherwise 
be  meaningless:  Erickson  v.  Elder,  34  Minn.  370. 

If  the  terms  of  tlie  bond  render  the  sureties  liable  to  pay  the  judgment, 
they  are  not  entitled  to  a  -pro  rata  credit  for  the  proceeds  of  the  sale  of  the 
defendant's  property  on  execution,  but  are  responsible  for  the  entire  de- 
ficiency: Ives  V.  Merchants'  Bank  of  Boston,  12  How.  159.  To  the  same  effect 
see  SesKions  v.  Pintard,  18  How.  106. 

Different  rules,  however,  are  applicable  where  the  appeal  is  taken  from  a. 
proceeding  in  rem.  The  most  common  instance  of  this  is  a  foreclosure  suit. 
The  liability  of  a  surety  on  such  an  appeal  was  discussed  in  Sitpei-vUiors  v.  Ken- 
nicott,  103  U.  S.  554,  and  Kouidze  v.  Omaha  Hotel  Co.,  107  U.  S.  378.  In  the 
latter  case,  after  a  review  of  the  earlier  rulings,  it  was  held  that  the  bond 
given  in  the  federal  courts  "to  answer  all  damages  and  costs"  does  not  oper- 
ate as  a  security  for  the  amount  of  the  original  decree,  nor  for  the  interest, 
accruing  thereon  pending  the  appeal;  nor  for  the  balance  due  after  applying 
the  proceeds  of  the  mortgaged  premises;  nor  for  the  rents  and  profits,  or  the 
use  and  detention  of  tlie  property  pending  the  appeal,  but  only  for  the  cost* 
of  the  appeal,  and  the  deterioration  or  waste  of  the  property,  and  perhaps  bur- 
dens accruing  upon  it  by  nonpayment  of  taxes,  and  loss  by  fire,  if  it  be  not 
])roperly  insured.  A  strong  dissenting  opinion,  however,  was  filed  by  Mil- 
ler, J.,  and  concurred  in  by  Field,  J.,  who  thought  tliat  the  sureties- should 
be  held  liable  for  "use  and  detention"  pending  the  appeal,  partly  on  the 
ground  of  the  wording  of  the  statute,  and  partly  ou  the  ground  that  the 
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grossest  Injustice  would  result  in  many  cases  if  the  defendant  were  allowed 
the  use  of  the  property  after  the  foreclosure  decree  was  rendered.  In  the 
«tate  courts  it  is  universally  held  the  obligation  of  the  sureties  does  not  ex* 
tend  to  the  payment  of  the  amount  decreed  to  be  paid  out  of  the  proceeds 
of  the  foreclosure  sale:  Concordia  Sav.  d:  Aid  Assn.  v.  Read,  124  N.  Y.  189; 
■ScoU  V.  Marchmt,  88  Ind,  349;  Sumrall  v.  Reid,  2  Dana,  65;  Wilson  v.  Oltnn, 
77  Ind.  585;  Talbot  v.  Morton,  5  Litt.  326. 

Similarly,  a  chancery  decree  merely  finding  amount  to  be  due,  and  snb* 
jecting  certain  securities  to  be  sold  for  its  satisfaction,  is  not  a  decree  for  th* 
remainder  of  the  debt  after  the  securities  are  exhausted,  nor  can  an  execu- 
tion  be  issued  for  the  balance.  This  amount  is  not  "condemnation  money" 
within  the  meaning  of  a  bond  containing  such  a  phrase:  Hamilton  v.  Jefftr* 
wn,  13  Ohio,  428,  the  court  saying  that  it  was  substantially  a  proceeding 
in  rem.  Nor  is  a  portion  of  a  deficiency  left  on  sale  of  the  appellant's  prop* 
«rty  to  satisfy  the  decree  within  a  condition  "to  pay,  satisfy,  or  perform  the 
decree  or  final  order  of  the  supreme  court,  and  to  pay  all  costs,  in  case  the  de* 
<5ree  or  order  of  the  circuit  court  in  chancery  shall  be  affirmed:  Kennedy  r, 
Nims,  52  Mich.  153.  On  the  other  hand,  where  there  was,  in  a  suit  on  a  chat* 
tel  mortgage,  a  personal  judgment,  and  also  a  decree  for  foreclosure  against 
A  and  B,  and  a  decree  of  foreclosure  against  A,  B,  and  C,  and  C  appealed, 
it  was  held  that,  as  the  effect  of  the  appeal  was  to  stay  proceedings  on  the 
personal  judgment,  as  well  as  the  foreclosure  sale,  the  surety  was  liable  for 
whatever  injury  resulted  to  the  plaintiff  from  the  appeal,  as  the  deterioration 
•of  the  mortgaged  property:  Hinkle  v.  Holmes,  85  Ind.  405.  Nor  can  the  surety 
-escape  paying  the  amount  of  the  original  decree,  if  the  proceeding  in  rem  is 
merely  ancillary  to  a  proceeding  in  personam:  OraJiam  v.  SwigeH,  12  B.  Mon. 
■522. 

Similar  principles  are  applicable,  also,  where  the  appeal  is  from  a  judg 
tnent  or  a  decree  for  something  else  than  the  payment  of  money  by  the  ap* 
pellant.  Thus,  in  an  appeal  to  determine  whether  a  decree  of  distribution 
is  correct,  the  surety  is  not  liable  for  the  sums  decreed  to  be  paid  to  creditors: 
Worth  V.  Smith,  5  B.  Mon.  504;  nor  is  a  surety,  on  an  appeal  from  an  order 
denying  a  motion  to  quash  an  execution,  on  the  ground  that  the  judgment 
h&s  been  paid,  liable  for  the  amount  of  the  original  judgment:  Woolum  v. 
Kelton,  52  Ark.  444;  nor,  on  the  withdrawal  of  a  claim  interposed  in  execu- 
tion, the  case  having  been  appealed  from  the  justice's  court,  is  the  surety 
liable  for  the  amount  due  on  execution:  Bryan  v.  Simpson,  Georgia  Sup. 
€t.,  July,  1893. 

(c)  What  Costa  Are  Recoverable  in  a  Suit  on  an  Appeal  Bond. — In  the  ab- 
«euce  of  special  provisions,  the  surety  on  a  bond  given  for  a  first  appeal  ii 
•not  liable  for  the  costs  of  a  further  appeal  to  a  higher  court:  Babbitt  v.  Finn, 
101  U.  S.  7;  Hinckley  v.  Kreitz,  58  N.  Y.  583.  But  see  Smith  v.  Crouse,  24 
Barb.  433.  But  a  condition  "  to  pay  all  costs,"  in  case  the  decree  is  affirmed, 
•covers  costs  taxed  in  the  lower,  as  well  as  the  appellate,  court:  Daily  v, 
Litchfield,  11  Mich.  497;  Prosser  v.  Whitney,  46  Mich.  407.  A  bond  to  secure 
the  performance  of  the  decree  of  the  lower  court  does  not  cover  costs  taxed 
against  him  in  that  court,  though  a  part  of  the  decree  is  that  he  shall  pay 
those  costs:  Micliie  v.  Ellair,  60  Mich.  73.  Under  the  Kansas  code  the 
■"debts,  costs,  and  damages  for  which  the  surety  is  to  be  liable,  if  an  appeal 
■from  the  justice's  court  is  dismissed,  are  the  debt  and  damages  recovered  by 
the  appellee  against  the  appellant  in  the  justice's  court,  not  merely  the 
amount  of  the  judgment  for  the  costs  rendered  in  the  district  court:  /"tte* 
^erald  v.   Wdlington,  37  Kan.  400.     Ou  the  other  hand,  where  an  appeal  from 
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a  jnstice's  court  is  dismissed,  the  judgment  below  does  not  thereby  become 
a  part  of  the  judgment  of  the  appellate  court,  and  on  a  condition  that  the 
surety  will  pay  the  judgment  rendered  in  the  appellate  court,  the  plaintiff 
can  recover  no  more  than  the  amount  of  the  judgment  for  costs  in  that  court 
on  the  dismissal  of  the  appeal.  But,  if  there  is  also  a  condition  to  prosecute 
the  appeal  with  eflFect,  he  may  recover  the  amount  of  the  judgment  and  costa 
below,  upon  showing  that  the  principal  has  become  insolvent  between  the 
taking  of  the  appeal  and  its  dismissal:  Keilzinger  v.  Beynolds,  11  Ind.  545. 

(d)  Interest,  When  Recoverable. — This  question  has  been  already  discussed, 
to  some  extent,  in  connection  with  the  amount  of  the  recovery  where  the 
penalty  is  fixed:  See  subd.  (a)  of  this  section.  In  the  United  States  courts, 
where  a  personal  judgment  is  appealed  from,  the  "damages  and  costs" 
which  the  appellant  is  to  answer  for  are  the  judgment,  including  interest  as 
an  incident  thereto:  Catleit  v.  Brodie,  9  Wheat.  553.  No  recovery  of  inter- 
est, however,  can  be  had  where  the  judgment  did  not  carry  interest:  Louis- 
ville  etc.  R.  R,  Co.  v.  Shavp,  91  Ky.  411. 

(e)  Attorney  Fees,  When  Recoverable. — As  a  general  rule  the  sureties  are  not 
liable  for  the  fees  of  an  attorney  for  services  in  resisting  the  appeal:  Noll  T. 
Smith,  68  Ind.  188;  Kellogg  v.  Howes,  93  Cal.  586.  But  where  the  statute 
makes  such  fees  a  lien  on  the  judgment,  and  the  plaintilf  releases  the  judg- 
ment by  a  compromise  effected  without  his  attorney's  knowledge,  the  sure- 
ties may  be  held  liable  for  his  fees:  Johnson  v.  McMillan,  13  Col.  423. 

18.  Amount  Recovkrablk  in  Various  Actions. — (a)  Actions  Af/ftiust 
Lessees. — Where  a  lessee  takes  a  new  lease  pending  the  appeal  of  an  action 
for  rent,  a  bond  to  pay  "all  rent  due  and  become  due"  covers  rent  in  both 
cases:  Pray  v.  Wasdell,  146  Mass.  324.  But  under  the  Massachusetts  stat- 
ute for  the  recovery  of  rent  in  a  justice's  court  by  an  action  of  forcible  entry 
and  detainer,  it  is  held  that  the  damages  are  restricted  in  character,  and  an 
undertaking  given  on  an  appeal  from  such  action,  "  to  pay  all  rent  then  due 
and  all  intervening  rents,  damages,  and  costs"  covers  nothing  but  the  rent  at 
the  rate  stipulated  by  the  parties  and  interest  thereon:  Bartholomew  v. 
Chopin,  10  Met.  1,  the  court  saying  that,  if  other  damages  were  claimed,  the 
manner  of  enforcing  such  a  claim  must  be  by  writ  of  entry  which  would 
open  the  inquiry  in  reference  to  damages  in  the  fullest  manner. 

(6)  Actions  for  the  Recovei-y  of  Land. — In  Indiana  it  is  well  settled  that 
the  sureties  on  an  appeal  bond  given  by  a  judgment  defendant  on  appeal 
from  a  judgment  for  the  possession  of  real  estate  are  liable  for  the  rental 
value  of  the  real  estate  pending  the  appeal,  to  an  amount  not  exceeding  the 
penalty:  Opp  v.  Ward,  125  Ind.  241;  21  Am.  St.  Rep.  220,  citing  several 
earlier  cases.  But  the  principle  that  the  surety  is  entitled  to  stand  upou  the 
very  terms  of  his  bond  may  sometimes  discharge  him,  as  where  the  language 
employed  was  that  he  should  pay  "  all  rents,  profits,  damages,  and  costs 
that  may  be  adjudged  against  him,  and  otherwise  abide  the  judgment  of  the 
St.  Louis  court  of  appeals."  It  was  held  that,  as  no  rents  were  adjudged 
against  the  appellant  in  the  specified  court,  there  was  no  breach  on  which 
recovery  could  be  had.  Such  a  bond,  it  was  said,  did  not  cover  the  rents  ad- 
judged in  the  justice's  court  from  which  the  appeal  had  been  carried  up 
through  an  intermediate  court:  Bauer  v.  Cabanne,  105  Mo.  110.  A  statu. 
tory  appeal  bond  given  in  an  equity  suit  in  a  United  States  court  to 
recover  land  does  not  include  rent  and  mesne  profits  unless  recovered 
in  that  suit:  Burgess  v.  Doble,  149  Mass.  256.  Whether  mesne  profits  are 
recoverable  may  depend  in  some  cases  on  the  language  of  the  bond.  Re- 
covery was  denied  where  the  conditions  were  that  the  "plaintiff  in  error 
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prosecute  hia  appeal  with  effect,  and  if  the  judgment  be  afSrinrd,  or  the  writ 
-of  error  be  discontinued  or  non-prossed,  that  he  pay  the  debt,  damages,  and 
•costs,  adjudged  or  accrued  upon  such  judgment,  and  all  other  damages  and 
^osts  that  may  be  awarded  upon  such  writ  of  error,"  etc:  Johnson  v.  Heasel, 
134  Pa.  St.  315,  the  court  distinguishing  the  case  from  CaJuili  v.  Budding  Aa- 
•eociaiion,  74  Ala.  539,  where  the  undertaking  was  to  "pay  and  satisfy  all 
•costs and  such  damages  as  the  plaintiff  may  sustain  by  reason  of  the  appeal." 
If  the  condition  is  "for  the  payment  of  mesne  profits  as  well  before  as  during 
the  pendency  of  the  writ  of  error,"  the  recovery  is  not  limited  to  the  time 
<luring  which  it  can  be  shown  that  they  were  received  by  the  plaintiff  ia 
-error:  SheiTy  v.  State  Bank  of  Indiana,  6  Ind.  397.  Sometimes  the  char- 
acter of  the  proceedings  is  the  controlling  consideration.  Thus,  in  Carver  ▼. 
■Caliper,  115  Ind.  539,  it  was  held  that  a  bond  on  an  appeal  from  a  judgment 
declaring  appellee's  interest  in  an  undivided  portion  of  real  estate,  quieting 
title  thereto,  and  awarding  a  certain  sum  as  damages,  does  not  cover  mesne 
rents  and  profits  of  the  appellee's  interest  in  such  real  estate,  the  only  pro- 
•ceeding  stayed  being  the  execution  in  the  judgment  for  damages  and  costs. 
The  court  remarked  that  the  judgment  could  not  have  been  enforced  so  as  to 
'CJect  the  defendant.  To  get  possession  a  suit  in  partition  was  required, 
and  the  appeal  was  no  obstacle  to  such  a  suit.  The  case  was  distinguished  in 
this  particular  from  Opp  v.  Ten  Eyck,  99  Ind.  345,  where  nothing  stood  in 
the  way  of  enforcing  the  judgment,  and  recovering  possession  of  the  land, 
except  the  appeal  bond. 

In  a  suit  on  a  bond  given  on  an  appeal  from  a  judgment  in  ejectment,  the 
fiureties  cannot  deduct  the  value  of  the  improvements:  S/teri-yv.  State  Bank 
of  Indiana,  6  Ind.  397. 

(c)  Appeals  from  Orders  Dissolving  Injunrtions. — Sureties  on  a  bond  on  an 
•appeal  from  an  order  dissolving  an  injunction,  where  the  condition  is  to  pay 
"ail  damages  caused  by  wrongfully  suing  out  said  injunction,"  are  not 
liable  for  damages  sustained  in  consequence  of  the  injunction  being  kept 
in  force  by  the  appeal:  Alix  v.  Singleton,  86  111.  194. 

19.  Pleading  and  Practice. — (a)  Tlie  Complaint  in  an  Action  on  an  Ap- 
peal  Bond  need  not  allege  that  the  plaintiff  has  sustained  damage  on  account 
of  the  appeal:  McMinn  v.  Patlou,  92  N.  C.  371;  nor  that  the  lower  court 
had  jurisdiction  to  render  the  judgment  appealed  from;  nor  that  the  under- 
taking had  the  effect  of  staying  execution:  Murdoch  v.  Brooks,  38  Cal.  696. 
But  it  must  either  show  that  the  bond  lias  been  executed  according  to  the 
statute,  or  that  such  defect  has  been  either  expressly  or  by  implication 
waived;  also,  that  there  was  a  consideration  for  its  execution:  Ham  v. 
Greve,  41  Ind.  531.  A  complaint  is  sufficient  when  it  sots  out  the  bond  and 
alleges  affirmation  of  the  judgment  appealed  from,  and  a  breach  of  one  of  the 
conditions:  Thalheimer  \ .  Crow,  \^  Col.  397.  A  complaint  is  not  bad  on  de- 
murrer which  describes  the  judgment  as  against  two  persons,  and  the  bond 
filed  with  the  complaint,  as  part  thereof,  describes  it  as  being  against  only 
one  person.  The  defect  in  the  bond  may  be  shown  without  suggesting  it  in 
the  complaint:  Railshack  v.  Greve,  58  Ind.  72.  So,  also,  an  averment  in  » 
complairit,  not  tested  by  demurrer,  "that  said  appeal  bond  operated  as  a 
supersedeas  in  said  cause,  though  it  is,  strictly  speaking,  a  mere  statement 
of  a  legal  conclusion,  should  be  regarded  as  warranting  proof  of  such  facts,  if 
any,  as  would  make  the  bond  have  that  effect,  and,  after  verdict,  it  will  be 
presumed  that  such  proof  was  given:  Smock  v.  IJaiTison,  74  Ind.  348.  So, 
also,  an  objection  that  the  complaint  does  not  show  that  the  bond  sued  on 
was  taken  and  approved  as  the  bond  of  the  defendants,  must  be  taken  by 
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'demarrer  in  the  lower  court,  and  cannot  be  urged  in  the  appellate  conrt: 
Ilerrkh  v.  Swartwout,  T2  111.  341. 

Answer,  Requisites  of. — Where  an  appeal  waa  taken  from  the  district  conrt 
to  the  supreme  court  of  a  territory,  and  thence  to  the  supreme  court  of  the 
United  States,  the  answer  in  an  action  on  the  bond  taken  on  the  first  appeal 
must  aver  not  only  that  the  second  appeal  has  been  taken,  but  that  it  has 
been  perfected  and  is  still  pending:  Gillette  v.  Bullard,  20  Wall.  571. 

(c)  Practice. — In  a  suit  on  the  bond,  it  is  unnecessary  to  introduce  a  copy 
of  the  record  of  the  judgment  appealed  from,  when  it  is  recited  in  the  con- 
dition of  the  bond,  since  the  plaintiff  is  estopped  to  deny  the  existence  of 
the  judgment:  Herricic  v.  Sv!a7txoout,  72  111.  341.  A  surety  after  the  entry 
of  judgment  in  the  supreme  court  cannot  in  another  court  enjoin  its  execu- 
tion, on  the  ground  that  it  was  erroneously  entered  after  dismissal.  He  must 
apply  to  the  supreme  court,  and  have  the  judgment  set  aside:  Plielan  v.  John- 
ton,  80  Iowa,  727. 

20.  JcDGMENT  Against  Pkincipal  Concldsive  Against  Sureties,  How 
Far. — This  subject  is  generally  treated  in  the  note  to  Ch/irles  v.  Hoskins,  83 
Am.  Dec.  380.  The  ordinary  rule  that  a  judgment  against  a  principal  is 
oonclusive  against  the  sureties  has  been  applied  in  actions  on  appeal 
bonds  in  Oakley  v.  Van  Noppen,  100  N.  C.  287;  McCormickv.  Hubbell,  4  Mont. 
87;  Hatliaway  v.  Davis,  33  Cal.  170;  Murdock  v.  Brooks,  ii  Cal.  COl;  Kar- 
thaiis  v.Owings,  6  Har.  &  J.  134;  Babbitt  v.  Finn,  101  U.  S.  7;  Oordonv.  Third 
Nat.  Bank,  56  Fed.  Rep.  790;  the  usual  limitation  being  also  applicable, 
that  the  surety  is  only  bound  by  the  record  as  to  facts  necessarily  deter- 
mined by  the  judgment,  which  they  have  agreed  to  pay,  and  is  at  liberty  to 
put  in  issue  any  question  not  necessarily  determined — as,  for  instance, 
■ubsequent  payment,  and,  probably,  that  the  judgment  was  recovered  for 
another's  benefit:  Seymour  v.  Smith,  114  N.  Y.  481;  11  Am.  St.  Rep.  6S3. 
The  validity  of  the  judgment  cannot  be  called  in  question  in  an  action  on 
the  bond:  Sturgis  V.  Rogers,  28  Ind.  1;  nor  can  the  sureties  defend  on  the 
ground  that  the  judgment  appealed  from  was  fraudulent  and  void:  Knight 
V.  Waters,  18  Iowa,  345;  but  they  may  impeach  the  judgment  of  affirmance 
on  that  ground:  K7-aU  v.  Libbeij,  53  Wis.  292.  An  allegation  that  the  judg- 
ment is  unjust  is  not  sufficient  to  entitle  the  surety  to  have  tlie  judgment 
re-examined  in  equity,  unless  it  also  appears  that,  by  collusion  between  the 
plaintiff  and  the  defendant  in  the  action  at  law,  the  judgment  was  suffered 
for  the  purpose  of  charging  the  surety,  or  unless  there  is  some  other  ground 
averred  on  which  such  defendant  could  himself  have  procured  relief  in 
equity:  Piercy  v.  Piercy,  1  Ired.  Eq.  214. 

A  judgment  not  valid  for  any  purpose  cannot  of  course  be  adduced  as 
evidence.  Thus,  where  the  effect  of  an  appeal  from  the  justice's  court  is  to 
transfer  the  cause  for  the  purposes  of  trial  and  final  adjudication,  a  dis- 
missal avoids  all  proceedings  in  the  justice's  court,  and  the  judgment  is  not 
the  measure  of  damages  for  breach  of  the  bond  given  on  appeal:  Reeves  y. 
Andrews,  7  Ind.  207. 

The  existence  of  the  judgment  itself  cannot  be  denied  by  the  sureties, 
as  they  are  estopped  bj'  the  recitals  in  their  bond:  Mix  v.  People,  86  111.  329; 
Jlerrick  v.  Smirlwout,  72  111.  341;  George  v.  Biichoff,  68  111.  236;  ThaUieimer  r. 
Crow,  13  Cob  397;  Parrott  v.  Kane,  Montana  Sup.  Ct.,  Jan.  1894. 
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Henderson  v.  Nott. 

(86  Nebkaska.  154.] 
Executions — Laborer  Within  MEAMiNa  of  Exehfi'iom  Statute,  Who 
la  Not. — One  who  coutracts  to  manufacture  brick  at  a  fixed  price  per 
thousand,  furnishing  and  paying  all  help,  keeping  the  machinery  in  good 
order  and  feeding  a  team  supplied  by  the  other  contracting  party,  is  net 
a  "laborer"  within  the  meaning  of  a  statute  providing  that  no  property 
of  a  debtor  shall  be  exempt  from  levy  and  sale  on  execution  or  attach* 
ment  for  "clerks',  laborers',  or  mechanics'  wages." 

Abbott  and  Caldwell,  for  the  plaintiffs  in  error. 

***  NoRVAL,  J.  The  defendant  in  error  commejiced  an  ac- 
tion in  the  county  court  against  the  plaintiffs  in  error  upon 
six  different  causes  of  action.  The  first  cause  of  action  al- 
leged in  the  petition  is  on  an  account  stated  between  the  par- 
ties for  work  and  labor  performed  by  plaintiff  for  defendants 
amounting  to  $106.28.  The  second  cause  of  action  is  for 
three  days'  work  at  $1.50  per  day.  The  third  count  of  the 
petition  is  in  the  sum  of  $10  for  work  performed  for  defend- 
ants in  moving  a  kiln  of  brick.  The  fourth  count  is  for  the 
sum  of  $40  for  services  rendered  in  erecting  for  defendants  a 
brick  wall  for  a  brick-kiln.  The  fifth  cause  *'*  of  action  is 
for  a  balance  of  $5.75  alleged  to  be  due  plaintiff  for  providing 
feed,  stabling,  care,  and  attention  for  two  horses  belonging  to 
defendants.  The  sixth  count  is  to  recover  the  sum  of  $328 
upon  a  written  contract,  of  which  the  following  is  a  copy: 

"This  agreement,  made  between  C.  P.  Henderson  and  J.  B. 
Henderson,  partners  under  the  firm  name  of  C.  P.  Henderson 
&  Bro.,  brickmakers  of  Phillips,  Hamilton  county,  Nebraska, 
party  of  the  first  part,  and  Samuel  Nott,  now  of  the  same 
county,  party  of  the  second  part,  to  wit:  Party  of  second 
part  agrees  to  furnish  and  pay  all  help  and  make  and  burn 
good  merchantable  brick  for  three  ($3)  per  thousand;  to  keep 
all  machinery  in  good  repair;  in  case  of  breakage  in  any  part 
of  the  machinery  not  to  the  fault  of  party  of  the  second  part^ 
then  the  party  of  the  first  part  to  replace  the  same;  the  party 
of  the  first  part  to  furnish  one  team  of  horses,  and  the  party 
of  the  second  part  to  feed  and  keep  the  same  in  good  order. 
To  furnish  and  keep  machinery  well  oiled.  It  is  also  agreed 
that  party  of  the  first  part  is  to  furnish  all  coal  on  cars  at 
Phillips  to  burn  all  brick  made  by  party  of  the  second  part. 

•*  Grand  Island,  July  22,  '90.  '  C.  P.  Henderson. 

"J.  B.  Henderson. 

**  Witness:     M.  L.  Dolan.  "  Samuel  Nott. 

"J.  T.  Nott." 
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The  defendants  in  their  answer,  after  admittting  certain  of 
the  allegations  of  the  petition  and  denying  others,  pleaded  a 
counterclaim  against  the  plaintiff  amounting  to  $267.55.  Oa 
the  trial  the  county  court  found  there  was  due  on  the  first, 
second,  third,  and  sixth  causes  of  action  from  the  defendants 
$429.70;  that  nothing  was  due  on  the  fourth  and  fifth  causes 
of  action;  that  there  was  due  from  plaintiff  to  defendants  the 
sum  of  $144.88;  and  judgment  was  rendered  *'®  in  favor  of 
the  plaintiff  for  $288.82.  the  difference  between  said  sums,  as 
laborers'  wages,  together  with  cost  of  suit.  The  defendants 
below  prosecuted  error  to  the  district  court,  the  error  com- 
plained of  there,  as  well  as  here,  being  the  rendition  of  a 
judgment  for  laborers'  wages.  The  judgment  of  the  county 
court  was  affirmed. 

Tlie  evidence  in  the  case  was  not  preserved  by  a  bill  of  ex- 
ceptions. The  only  question  th-erefore  presented  is  whether, 
under  the  petition,  Nott  was  entitled  to  a  judgment  for  labor- 
ers' wages  for  the  amount  rendered.  It  will  be  perceived 
that  the  total  amount  claimed  in  the  first  three  causes  of  ac- 
tion stated  in  the  petition  is  only  $120.70,  so  that  a  portion 
of  plaintiff's  recovery  must  have  been  based  upon  his  sixth 
cause  of  action.  Under  the  contract  set  up  in  said  count  of 
the  petition  and  copied  above,  was  defendant  in  error  entitled 
to  a  judgment  for  laborers'  wages  for  the  amount  due  there- 
under? The  argument  of  counsel  for  plaintiffs  in  error  against 
the  right  of  Nott  to  such  a  judgment  is  briefly  this:  That  a 
wage  laborer,  in  conten)plation  of  the  statute,  is  one  who  de- 
pends upon  his  daily  labor  for  sustenance;  that  the  mere  fact 
tliut  manual  labor  enters  into  and  forms  a  part  of  the  consid- 
eration of  a  contract  does  not  of  itself  entitle  the  party  to  a 
wage  laborer's  judgment;  that  one  who  employs  others  and 
uses  machinery  to  carry  on  the  work,  or  contracts  for  under- 
takings which  involve  the  employment  of  other  persons, 
machinery,  and  materials,  is  not  a  wage  laborer.  The  deter- 
mination of  the  question  involved  in  this  case  calls  for  a  con- 
struction of  section  531  of  the  Code  of  Civil  Procedure,  which 
declares  that  "nothing  in  this  chapter  shall  be  so  construed 
as  to  exempt  any  property  in  this  slate  from  execution  or  at- 
tachment for  clerks',  laborers',  or  mechanics'  wages,  for  money 
due  and  owing  by  any  attorney  at  law  for  money  or  other 
valuable  consideration  received  by  said  attorney  for  any  per- 
Bon  or  jiersons,"  etc. 

**''  Under  the  above  provision  no  property  of  a  debtor  is 
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exempt  from  levy  and  sale  on  execution  or  attachment  on  a 
debt  for  the  wages  of  a  laborer,  mechanic,  or  clerk.  It  is  not 
claimed  that  the  indebtedness  to  Nott  under  the  contract  al- 
re<ady  mentioned  was  for  services  performed  by  him  for  plain- 
tiffs in  error,  either  as  a  clerk  or  mechanic,  but  both  the 
county  and  district  courts  ruled  that  the  debt  was  for  laborers' 
wages;  so  that  if  defendant  in  error  is  entitled  to  the  benefit 
of  the  statute,  it  is  because  what  was  done  by  him  in  pursu- 
ance of  the  contract  was  as  a  laborer,  in  the  sense  contem- 
plated by  the  above  provision.  The  purpose  of  the  legislature 
in  enacting  the  section  was  to  give  protection  to  the  classes 
mentioned  therein.  It  was  designed  to  furnish  relief  to  the 
persons  specifically  enumerated  in  the  collection  of  debts  due 
them  for  their  personal  services,  and  not  to  those  who  contract 
and  furnish  the  labor  and  services  of  others.  Such  a  con- 
tractor is  not  a  laborer  within  the  meaning  of  the  provision, 
nor  is  he  entitled  to  its  protection.  Plaintiff  below  is  not  a 
laborer  in  the  popular  sense  or  the  common  understanding  of 
that  word.  The  term  "  laborer,"  in  the  sense  of  this  statute, 
is  one  who  is  hired  to  do  manual  or  menial  labor  for  another, 
but  it  does  not  include  every  person  who  performs  labor  for 
compensation.     The  authorities  fully  sustain  the  proposition. 

In  Brockway  v.  Innes,  39  Mich.  47,  33  Am.  Rep.  348,  it  was 
decided  that  an  assistant  civil  engineer  of  a  railroad  company 
is  not  a  "  laborer  within  the  meaning  of  a  constitutional  pro- 
vision making  stockliolders  of  a  corporation  liable  for  labor 
debts  of  the  corporation."  And  in  Jones  v.  Avery,  50  Mich. 
326,  it  was  held  that  a  traveling  salesman,  selling  by  sample, 
did  not  come  witl)iii  the  meaning  of  the  same  constitutional 
provision.     To  the  same  effect  is  Price  v.  Kirk,  90  Pa.  St.  47. 

In  Wildnery.  Ferguson,  42  Minn.  112,  18  Am.  St.  Rep.  495, 
it  was  ruled  that  an  agent  who  sells  goods  by  sample,  driving 
**®  about  for  that  purpose  with  his  own  horse  and  buggy,  re- 
ceiving a  weekly  salary,  is  not  within  the  purview  of  a  statute 
which  exempts  the  "wages  of  any  laboring  man  or  woman  in 
any  sum  not  exceeding  fifty  dollars,  due  for  services  rendered 
by  him  or  them,  and  during  ninety  days  preceding  the  issue 
of  j)rocess,"  etc. 

In  In  re  Ho  King,  14  Fed.  Rep.  724,  it  was  held  that  a  the- 
atrical actor  is  not  a  laborer  within  the  popular  sense  in  which 
the  term  is  used,  and  that  the  word  does  not  include  any  per- 
son but  those  whose  occupation  involves  physical  toil  and  who 
work  for  wages. 
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We  do  not  think  the  indebtedness  of  plaintiff  in  error  aris- 
ing under  the  contract  we  are  considering  is  laborers'  wages 
in  the  sense  in  which  that  word  is  ordinarily  and  in  our  stat- 
ute used.  By  the  contract  Nott  agreed  to  manufacture  for 
plaintiffs  in  error  good  merchantable  brick,  for  which  they 
were  to  pay  him  a  certain  price  per  thousand.  He  was  to 
hire  the  laborers  and  pay  them  their  wages,  keep  the  machin- 
ery in  repair,  feed  the  team  furnished  by  the  Hendersons,  and 
furnish  the  oil  for  the  machinery.  Nott  was  a  contractor,  and 
not  a  laborer  in  the  common  acceptation  of  the  term,  there- 
fore he  does  not  come  within  either  the  words  or  spirit  of  the 
statute,  and  is  not  entitled  to  its  benefits. 

The  decisions  already  cited  and  those  in  Aikin  v.  Wassorif 
24  N.  Y.  482;  Coffin  v.  Reynolds,  37  N.  Y.  640;  Balch  v.  New 
York  etc.  R.  R.  Co.,  46  N.  Y.  521;  Wakefield  v.  Fargo,  90  N.  Y. 
213;  Groves  v.  Kansas  City  etc.  R.  R.  Co.,  57  Mo.  304;  Mann 
V.  Burt,  35  Kan.  10,  in  principle  sustain  this  conclusion. 

In  Balch  v.  New  York  etc.  R.  R.  Co.,  46  N.  Y.  521,  the  head- 
note  states  the  decision  as  follows:  "The  words  'laborers' and 
*  labor,'  as  used  in  the  general  railroad  act  of  1850,  which 
gives  a  laborer  a  claim  against  the  company  for  the  indebted- 
ness of  a  contractor  in  certain  cases,  and  to  a  limited  amount, 
are  used  in  their  ordinary  and  usual  senses,  and  imply  the 
159  personal  services  and  work  of  the  individual  designed  to 
be  protected.  The  former  does  not  include  one  who  contracts 
for  and  furnishes  the  labor  and  services  of  others,  or  who  con- 
tracts for  and  furnishes  a  team  or  teams,  whether  with  or 
without  his  own  services." 

In  Aikin  v.  Wasson,  24  N.  Y.  482,  under  an  act  making 
stockholders  in  a  corporation  liable  for  debts  due  its  laborers 
and  servants  for  service  performed  for  the  corporation,  it  was 
held  that  a  contractor  for  the  construction  of  a  portion  of  the 
company's  road  was  neither  a  laborer  nor  servant. 

Mann  v,  Burt,  35  Kan.  10,  was  an  action  against  a  con- 
tractor and  railroad  company  for  labor  performed  by  the 
plaintiff  for  the  contractor  upon  the  road  under  a  statute 
which  makes  the  railroad  company  liable  for  the  debts  of  the 
contractor  to  '*  laborers,  mechanics,  and  materialmen,  and 
persons  who  supply  such  contractor  with  provisions  or  goods 
•of  any  kind,"  when  the  railroad  company  fails  to  take  from 
the  contractor  engaged  in  the  construction  of  its  road  a  good 
and  suflicient  bond.  The  railroad  company,  as  one  defense 
Alleged  in  its  answer,  in  substance,  that  the  persons  for  whose 
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services  the  suit  was  brought  were  Employed  by  the  contractors 
in  thecapacity  of  foremen,  clerks,  timekeepers,  and  teamsters 
in  connection  with  their  teams.  Plaintiff  demurred  to  the- 
defense,  which  was  overruled  by  the  trial  court,  and  which 
ruling  was  assigned  for  error  in  the  supreme  court.  The  court, 
in  the  syllabus,  says:  "  Where  a  teamster  and  his  team  are 
employed  by  the  contractor  for  a  certain  price  per  day  for  tho^ 
joint  labor  of  both,  and  no  agreement  is  made  respecting 
the  price  or  value  of  the  personal  services  of  the  teamster 
the  debt  will  constitute  a  single  and  indivisible  demand  for 
which  the  railroad  company  is  not  chargeable":  See  Atcher" 
eon  V.  Troy  and  Boston  R.  R.  Co.,  6  Abb.  Pr.,  N.  S.,  329. 

It  follows  froni  the  views  that  we  have  expressed,  and  the 
decisions  referred  to,  that  the  judgment  of  the  county  *®* 
court  and  that  of  the  district  court  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 

Execution — Exemptions — Laborer. — Who  la,  Within  Meaning  or 
Statute:  See  Consolidated  Tank  Line  Co.  v.  H^nlt^  83  Iowa,  6;  32  Am.  St. 
Rep.  285,  and  note;  Wildner  v.  Ferguson,  42  Minn.  112;  18  Am:  St.  Rep» 
495,  and  the  extended  note  to  Brown  v.  Ilebard,  91  Am.  Dec.  419. 


State  v.  Milne. 

[36  Nebraska,  301.] 
Officers  De  Jure  Not  Entitled  to  Salary  Already  Paid  to  Officer* 
De  Facto. — If  an  oflBcer  de  facto  has  been  paid  the  salary  accruing  dur- 
ing his  incumbency  of  the  office,  the  officer  de  jure  cannot  recover  any 
compensation  for  the  same  period,  although  the  payment  to  the  officer 
de  facto  was  made  with  full  knowledge  that  the  title  to  the  office  wa» 
in  litigation. 

B.  F.  Griffith,  Coffin  and  Stone^  and  J.  R.  Swain,  for  the- 
relator. 

J,  R.  Hanna  and  Robert  Ryan,  contra. 

*®*  NoBVAL,  J.  This  is  an  application  to  this  court  for  & 
peremptory  writ  of  mandamus  to  compel  the  respondent, 
ex-county  treastjrer  of  Greeley  county,  to  pay  into  the 
treasury  of  said  county  certain  moneys  received  by  him  as  the 
treasurer  of  said  county,  which  he  failed  to  pay  over  to  hia 
successor  in  oSice.     After  the  issues  were  made  up,  the  caus» 
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was  referred  to  Thomas  J.  Welty,  Esq.,  to  take  the  testimony, 
and  report  the  same  to  the  court  with  his  findings  of  fact. 
The  referee,  after  having  heard  the  testimony,  made  and  re- 
turned to  this  court  his  findings. 

The  material  facts  found  by  the  referee,  stated  briefly,  are 
these:  On  the  fifth  day  of  November,  1889,  the  respondent, 
Henry  N.  Milne,  and  one  E.  F.  Cashman  were  opposing  can- 
didates for  the  office  of  treasurer  of  Greeley  county,  in  this 
state.  On  a  canvass  of  the  votes  of  the  county  the  canvass- 
ing board  found  that  the  respondent  '•'  had  received  a 
majority  of  the  votes  cast  at  said  election  for  said  office,  and 
a  certificate  of  election  was  duly  issued  to  him  on  November 
12,  1889.  The  respondent  subscribed  to  and  took  the  oath  of 
office  required  by  law,  and  executed  and  filed  his  official 
bond  with  the  proper  officer,  which  bond  was  approved  on 
the  twenty-first  day  of  November,  1889.  Soon  after  the  can- 
vass of  the  votes  was  had  Cashman  instituted  proceedings 
to  contest  the  election.  A  trial  was  had,  and,  on  the  seventh 
•day  of  January,  1890,  the  county  court  of  said  county  found 
that  said  Cashman  was  duly  elected  to,  and  was  entitled  to, 
the  office.  From  this  decision  respondent  removed  the  case 
to  the  district  court  by  appeal,  and,  on  the  twenty-seventh 
<iay  of  October,  1891,  the  district  court,  on  the  evidence 
Adduced,  found  that  respondent  received  at  said  election  four 
hundred  and  seven  votes,  and  Cashman  four  hundred  and 
tliree,  and  the  latter,  being  in  possession  of  the  office,  it  was 
adjudged  that  he  be  forthwith  removed  therefrom,  and  that 
respondent  be  installed  in  said  office.  From  the  judgment 
80  rendered  no  appeal  was  taken,  and  •respondent  entered 
upon  the  performance  of  the  duties  of  the  office  on  the 
twenty-eighth  day  of  October,  1891,  and  held  the  office  and 
received  the  emoluments  thereof  until  the  expiration  of  his 
iterm.  After  the  decision  of  the  county  court,  Cashman 
■qualified  and  took  possession  of  the  office,  performed  the 
duties,  and  exercised  the  functions  thereof,  and  received 
from  the  county  the  fees  and  salary  belonging  to  the  office 
until  he  was  removed  by  the  said  judgment  of  ouster.  At 
the  expiration  of  respondent's  term  as  county  treasurer,  he 
retained  in  his  hands  of  the  moneys  collected  by  him  for 
said  county  the  sum  of  two  thousand  seven  hundred  and 
«ighty-three  dollars  and  ninety-five  cents,  which  he  refused 
to  pay  over  to  his  successor,  claiming  the  same  as  fees  and 
salary  of  the  office  for  the  period  he  was  excluded  therefrom. 
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Respondent  has  been  paid  the  fees  and  emoluments  of  oflBc* 
during  the  time  he  exercised  the  duties  of  the  office. 

It  will  be  observed  that  the  respondent  claims  he  is  entitled 
to  retain  the  money  in  controversy  as  fees  and  emoluments 
*•'  of  the  office  of  county  treasurer  of  Greeley  county  during 
the  time  it  was  in  the  possession  of  Cashman,  the  latter  hav- 
ing already  received  the  compensation  which  attached  to  the 
office  while  the  duties  of  the  office  were  performed  by  him. 

The  question  presented  for  determination  is,  whether  a  d» 
jure  county  officer  can  recover  the  salary  or  compensation 
which  attaches  to  the  office  while  it  is  in  the  possession  of  an 
officer  de  facto,  who,  before  any  judgment  of  ouster  has  been 
rendered  against  him,  has  been  paid  by  the  county  the  salary 
of  the  office.  The  question  has  never  been  passed  upon  by 
this  court,  and  the  decisions  in  other  states  are  conflicting 
and  irreconcilable.  In  establishing  a  precedent  we  shall 
adopt  the  rule  which  to  us  seems  the  best  supported  by  rea- 
son, and  in  harmony  with  judicial  principles.  The  doctrine 
that  the  acts  of  an  officer  de  facto  are  valid,  so  far  as  they 
affect  third  parties  and  the  public,  is  so  familiar  and  well 
settled  that  no  citation  of  authorities  is  necessary  to  show  it. 
The  acts  of  such  officer  are  sustained  upon  the  ground  that 
to  question  them  would  devolve  upon  every  person  transact- 
ing business  with  the  officer  the  duty  of  determining  for  him- 
self, at  his  peril,  the  right  of  the  incumbent  to  the  office  he 
holds.  Third  parties  assume  no  such  risk.  They  are  not 
bound  to  know  that  the  person  exercising  the  functions  of  a 
public  officer,  under  color  of  authority,  is  rightfully  in  pos- 
session of  the  office*  but  are  warranted  in  recognizing  him  a& 
the  legal  and  valid  officer,  and  are  justified  in  dealing  with 
him  as  such.  If  a  person  pays  to  a  de  facto  officer  the  fee» 
allowed  by  law  for  his  services,  he  is  protected,  and  will  not 
be  compelled  to  pay  them  the  second  time  to  the  officer  de 
jure.  We  think  the  same  principle  should  govern  in  a  case 
like  the  one  at  bar.  Cashman  was  the  de  facto  county  treas- 
urer of  Greeley  county,  and  performed  tlie  duties  of  the  office 
under  color  of  title  from  January  9,  1890,  to  October  28,  1891, 
during  which  time  he  received  all  the  emoluments  which 
attached  to  the  office.  "**  He  took  possession  of  the  office 
in  good  faith  by  virtue  of  the  decision  in  his  favor  of  the  con- 
test court,  and  continued  to  occupy  the  office  until  the  re- 
spondent was  declared  to  be  entitled  to  the  same  by  virtue  of 
a  judgment  of  ouster  obtained  by  him  against  Cashman  on 
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the  final  determination  of  the  appeal  in  the  contest  case  by 
the  district  court.  The  county  board,  in  settling  with  Cash- 
man,  and  allowing  him  the  fees  and  salary  provided  by  law 
for  the  period  during  which  he  performed  the  duties  of  the 
office,  the  same  having  been  made  before  the  respondent  came 
into  possession,  had  a  right  to  rely  upon  the  apparent  title  of 
Cashman,  and  to  treat  him  as  an  officer  de  jure.  The  board 
was  justified  in  allowing  him  the  emoluments  of  the  office 
upon  that  assumption,  and  the  county  cannot  be  compelled 
to  pay  them  again.  We  are  aware  that  courts  of  high  au- 
thority have  sustained  the  contrary  doctrine,  but  the  decided 
preponderance  of  authorities  support  the  conclusion  we  have 
reached:  Steubenville  v.  Gulp,  38  Ohio  St.  18;  43  Am.  Rep.  417; 
Auditors  of  Wayne  County  v.  Benoit,  20  Mich.  176;  4  Am.  Rep. 
382;  Parker  v.  Supervisors  of  Dakota  County,  4  Minn.  59;  Dolan 
V.  Mayor,  68  N.  Y.  274;  23  Am.  Rep.  168;  McVeany  v.  Mayor, 
80  N.  Y.  185;  36  Am.  Rep.  600;  Terhune  v.  Mayor,  88  N.  Y. 
247;  Hagan  v.  City  of  Brooklyn,  126  N.  Y.  643;  Saline  County 
V.  Anderson,  20  Kan.  298;  27  Am.  Rep.  171;  Gorman  v.  Boise 
County,  1  Idaho,  655;  Shaw  v.  County  of  Pima,  Ariz.,  May  23, 
1888;  18  Pac.  Rep.  273;  State  v.  Clark,  52  Mo.  508;  Westberg 
V.  City  of  Kansas,  64  Mo.  493;  Shannon  v.  Portsmouth,  54 
N.  H.'l83. 

The  Michigan  case  was  this:  Emil  P.  Benoit  and  George 
Miller  were  candidates  for  the  office  of  county  treasurer.  The 
latter  was  declared  elected  by  the  county  canvassers,  and 
entered  upon  the  performance  of  the  duties  of  the  office  on  the 
first  day  of  January,  1867,  and  continued  in  such  perform- 
ance until  November  following,  when,  by  a  judgment  of  ouster, 
Benoit  was  declared  entitled  to  the  office.  The  board  of  county 
auditors,  having  settled  with  Miller,  and  allowed  him  the  sal- 
ary for  the  actual  time  he  '**  held  the  office,  refused  to  allow 
the  salary  for  the  same  period  to  Benoit.  The  latter,  at  the 
close  of  his  term,  withheld,  and  refused  to  pay  to  his  succes- 
sor, two  thousand  five  hundred  and  eighty-three  dollars  and 
thirty-three  cents,  that  being  the  amount  of  salary  for  the 
time  he  was  excluded  from  the  office.  In  an  action  on  his 
bond  by  the  county  to  recover  the  sum  so  withheld,  it  was 
decided  that  he  could  not  exact  salary  for  the  time  Miller 
was  actually  in  office. 

Saline  County  v.  Anderson,  20  Kan.  298,  27  Am.  Rep.  171, 
was  an  action  brought  by  Anderson  against  the  county  to 
recover  nine  hundred  dollars  claimed  to  be  due  as  salary  as 
county  clerk  from  January  10  to  October  10, 1876.     It  appears 
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that  Anderson  and  one  Wildmun  were  opposing  candidates 
for  county  clerk.  The  former  received  a  majority  of  the  votes, 
and  was  awarded  the  certificate  of  election.  The  election 
was  contested,  and  the  contest  court  decided  in  favor  of  Wild- 
man,  awarding  him  the  certificate  of  election  and  annulling 
Anderson's.  Wild  man  qualified,  and  took  possession  of  the 
office  on  January  10th.  Anderson  prosecuted  error  to  the 
district  court,  and  the  judgment  of  the  contest  court  was  re- 
versed. Wildman  thereupon  appealed  to  the  supreme  court, 
where  the  judgment  of  the  district  court  was  affirmed  on 
December  5,  1876,  and  the  office  was  delivered  to  Anderson. 
Wildman  was  paid  the  salary  and  fees  of  the  office  up  to 
October  10th,  although  the  county  board  had,  during  all  the 
time,  full  knowledge  that  the  title  to  the  office  was  in  litigation 
and  that  the  clerk  de  facto  was  insolvent.  It  was  held  that 
the  clerk  de  jure  had  no  cause  of  action  against  the  county 
for  such  salary.  Valentine,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "Now  as  Wildman  was  an  officer  de  facto^ 
holding  under  color  of  title,  every  person  had  a  right  to  recog- 
nize him  as  a  legal  and  valid  officer,  and  to  treat  him  as  such. 
The  public,  the  county,  the  county  commissioners,  and  pri- 
vate individuals  had  a  right  to  do  business  with  him  as  an 
officer,  and  to  pay  him  for  his  services  if  they  chose,  without 
taking  any  risk  of  having  to  pay  for  such  services  a  second 
time.  It  might  be  greatly  to  the  interest  of  the  public,  or 
■®®  of  the  individuals  doing  business  with  such  officer,  to  pay 
him  when  his  fees  or  salary  become  due;  and  should  they 
not  be  allowed  to  consult  the  interest  of  the  public  and  their 
interests  to  so  pay  him?  It  is  not  their  fault  that  he  is 
wrongfully  in  the  possession  of  the  office;  and  how  are  they 
to  know  whether  he  is  in  the  possession  of  the  office  rightfully 
or  wrongfully?  Are  they  bound  to  know  who  is  entitled  to 
the  office  in  advance  of  any  final  adjudication  of  the  question 
by  the  courts?  Are  they  bound  to  anticipate  the  decision  of 
the  courts?  And  are  they  bound  to  decide  the  question  for 
thenjselves,  as  it  thus  comes  up  incidentally  and  collaterally 
in  the  payment  of  fees  or  salary?  And  if  they  should  deter- 
mine that  the  courts  would  eventually  decide  against  the 
officer  de  facto,  must  they  refrain  from  paying  him  any  fees 
or  salary  at  perhaps  a  great  loss  to  themselves  or  to  the  pub- 
lic? ....  Now,  the  interest  of  the  public,  in  the 'continuous 
discliarge  'of  official  duties,  would  authorize  the  payment  of 
the  lej^al  fees  or  salary  for  the  performance  of  such  oflicial 
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duties  to  the  person  performing  the  same;  and  to  allow  aper- 
fion  not  in  the  possession  of  the  office,  but  who  claims  to  bo 
•entitled  thereto,  to  sue  for  the  fees  or  salary  thereof,  would  be 
to  allow  the  question  of  the  title  to  the  office  to  be  raised  and 
determined  against  the  officer  de  facto  in  a  controversy  in 
"which  he  was  not  a  party,  and  in  which  he  could  not  bo 
heard?     Such  certainly  could  not  be  allowed.     But  if  this 

suit  can  be  maintained,  then  it  would  be  allowed It 

must  be  remembered  that  Wildman  was  not  a  mere  usurper; 
but  he  was  an  officer  de  facto,  having  possession  of  the  office 
iinder  color  of  title.  What  would  be  the  rule  if  he  were  a 
mere  usurper  it  is  not  necessary  for  us  to  decide  in  this  case. 
All  that  we  now  decide  is,  that  where  a  person  is  in  the  pos- 
€ession  of  the  office  of  county  clerk,  under  color  of  title,  and 
28  the  county  clerk  de  facto,  and  claims  to  be  the  county  clerk 
de  jure,  and  the  board  of  county  commissioners  pays  to  him 
the  salary  due  to  the  rightful  incumbent  of  '*''  such  office, 
the  county  clerk  de  jure  has  no  action  against  the  county 
board  for  such  salary,  and  this  notwithstanding  the  fact  that 
the  county  board  may  have  known  at  the  time  they  paid  said 
€alary  that  the  question  as  to  the  title  of  the  office  was  in 
litigation,  and  notwithstanding  the  fact  that  the  county  clerk 
de  facto  may  be  insolvent.  The  remedy  of  the  county  clerk 
de  jure  in  such  a  case  is  an  action  against  the  county  clerk  de 
facto." 

The  supreme  court  of  New  York  in  Dolan  v.  Mayor,  68  N.  Y. 
274,  23  Am.  Rep.  168,  in  passing  upon  a  case  quite  similar 
to  the  one  at  bar,  held  that  the  payment  of  the  salary  to  an 
officer  de  facto,  made  while  he  was  in  possession,  is  a  good 
defense  to  an  action  by  the  de  jure  officer  to  recover  the  same 
salary.  This  decision  has  been  followed  with  approval  by 
the  same  court  in  subsequent  cases. 

We  are  of  the  opinion  that  the  respondent  is  not  entitled  to 
the  money  retained  by  him.  He  must  pay  the  same  to  the 
county  treasurer  of  Greeley  county.  A  peremptory  writ  is 
billowed  as  prayed. 

Writ  allowed. 

The  other  judges  concur. 


Officeks  Dk  Jure — Whether  Entitled  to  Salary  Paid  Otficbr  Db 
Facto. — When  an  officer  de  /acto  has  received  the  salary,  fees,  and  emolu* 
ments  of  an  office  he  is  liable  therefor  to  the  officer  dejurt  in  an  action  for 
money  had  and  received:  Waterman  v.  Chicago  etc.  R.  R.  Co.,  139  111.  658; 
32  Am.  St.  Rep.  228,  and  note.     A   de  facto   officer  has  no  right  to  th« 
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emoluments  of  the  office,  the  duties  of  which  he  performs  nnder  color  of  an 
appointment,  but  without  legal  title:  State  v.  Carr,  129  Ind.  44;  28  Am.  St. 
Rep.  163.  For  a  further  discussion  of  the  cases  involving  the  right  of  a  dt^ 
jure  olhcer  to  his  salary  wheu  the  office  is  in  possession  of  an  officer  de  factOf, 
Bee  the  extended  note  to  Andrews  v,  Portland,  10  Am.  St.  Rep.  284. 


Giles  v.  Miller. 

[36  Nebraska,  346.] 

Homestead  in  Lands  Held  in  Cotenancy. — An  undivided  interest  in  real 
estate,  accompanied  by  the  requisite  occupancy  of  the  owner  and  hia 
family,  will  support  a  homestead  claim. 

Homestead,  Rights  of  Wife  in,  Not  Affected  by  Acts  of  Husband, 
When. — The  tiling  of  a  sworn  statement  by  a  judgment  debtor,  in  which 
for  the  purpose  of  securing  the  exemption  of  his  personalty,  he  allege* 
that  he  has  no  lands  occupied  as  a  homestead,  and  a  subsequent  recov* 
ery  by  him  of  that  personalty,  in  an  action  of  replevin  brought  against 
the  purchaser  at  the  execution  sale  thereof,  will  not  estop  the  wife  of 
such  judgment  debtor  from  asserting  her  rights  in  a  homestead  pre» 
viously  declared  upon  his  land. 

Homestead,  How  Far  Free  From  Judgment  Lien  in  Purchasers* 
Hands. — The  purchaser  of  laud  held  and  occupied  as  a  homestead,  and 
which  does  not  exceed  the  amount  of  the  statutory  exemption,  take* 
the  same  free  from  the  lien  of  a  judgment  docketed  against  the  vendot 
prior  to  such  purchase. 

Rhea  and  Ehea,  for  the  appellant. 

G.  Norherg  and  Walter  A.  Leese,  contra. 

'*''  NoRVAL,  J.  This  was  an  action  brought  by  William  T, 
Giles,  plaintiff  and  appellant,  to  quiet  the  title  to  lots  3,  4,  5,. 
and  6,  in  the  northeast  quarter  of  section  19,  in  township  7 
north,  of  range  17  west,  in  Phelps  county,  and  to  enjoin  the 
sale  of  said  premises  upon  an  execution  issued  on  a  judgment 
in  favor  of  appellee  and  against  one  J.  A.  Giles.  On  the  trial 
the  district  court  found  the  issues  for  the  defendant,  and  dis- 
missed the  action. 

The  record  before  us  shows  that  on  and  for  several  yeara 
prior  to  the  fourth  day  of  March,  1889,  plaintiff  and  said  J.  A. 
Giles  were  the  owners  of  the  real  estate  above  described,  each 
being  theowner  in  feeof  the  undivided  one-half  interest  therein* 
that  said  J.  A.  Giles  during  said  time  was  a  married  man,  and 
resided  upon  said  premises,  and  occupied  the  same  with  hia 
family  as  a  homestead,  and  farmed  the  same;  that  on  the  said 
fourtli  day  of  March,  1889,  said  J.  A.  Giles,  his  wife,  Anna  L., 
joining  with  him,  by  deed  of  general  warranty,  conveyed  hi» 
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interest  in  said  land  to  the  plaintiff  herein,  which  deed  wa» 
duly  recorded  the  following  day. 

On  the  fifteenth  day  of  October,  1888,  the  defendant  and 
appellee,  J.  Theo.  Miller,  recovered  a  judgment  against  said 
J.  A.  Giles,  before  a  justice  of  the  peace  of  Phelps  county,  for 
one  hundred  and  twenty  dollars  and  fifty  cents  and  costs.  A 
certified  transcript  of  said  judgment  was  filed  in  the  office  of 
the  clerk  of  the  district  court  of  said  county,  on  October  18, 
1888.  Subsequently,  on  October  25,  1889,  Miller  caused  an 
execution  to  be  issued  by  the  clerk  of  said  court  upon  said- 
transcript,  and  to  be  delivered  to  the  sheriff  of  said  county^ 
who  levied  the  same  on  said  land,  and  the  sheriflF  being  about 
to  sell  the  same,  this  suit  was  instituted.  The  proofs  estab- 
lish **®  that  the  premises  in  controversy  were,  at  all  times- 
herein  stated,  of  less  value  than  two  thousand  dollars. 

The  plaintiff  below  contends  that  the  filing  of  the  tran- 
script of  said  justice's  judgment  in  the  district  court  did  not 
create  a  lien  upon  the  lands  in  dispute,  and  that  said  real 
estate  is  not  subject  to  sale  upon  execution  issued  upon  said 
transcripted  judgment,  for  the  reason  that  said  premises  con- 
stituted the  homestead  of  plaintiff 's  grantors,  J.  A.  Giles  and 
wife,  at  the  time  of  the  filing  of  such  transcript,  and  fron> 
thence  until  the  conveyance  was  made  to  plaintiff.  The  de- 
fendant Miller  insists  that  a  person  cannot  claim  a  home- 
stead in  lands  which  he  owns  in  common  with  another,  and 
inasmuch  as  J.  A.  Giles  only  owned  an  undivided  interest  in 
the  property,  such  interest  is  subject  to  the  lien  of  defend- 
ant's judgment  against  him,  and  may  be  sold  on  execution 
under  it. 

The  precise  question  presented  has  never  been  passed  upon 
by  this  court.  That  a  homestead  can  be  claimed  by  a  tenant 
in  common  is  affirmed  by  the  courts  of  some  of  the  states,, 
while  the  contrary  doctrine  is  held  in  othei  states. 

Section  1  of  the  legislative  enactment  of  1879,  entitled,  "An 
act  to  provide  for  the  selection  and  disposition  of  homesteads, 
and  to  exempt  the  same  from  judgment  liens,  and  from  at- 
tachment levy,  or  sale,  upon  execution  or  other  process,"^ 
provides:  "A  homestead  not  exceeding  in  value  two  thousand 
dollars,  consisting  of  the  dwelling-house  in  which  the  claim- 
ant resides,  and  its  appurtenances,  and  the  land  on  which 
the  same  is  situated,  not  exceeding  one  hundred  and  sixty 
acres  of  land,  to  be  selected  by  the  owner  thereof,  and  not  in 
any  incorporated  city  or  village,  or  instead  thereof,  at  the 
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option  of  the  claimant,  a  quantity  of  contiguous  land,  not 
exceeding  two  lots,  within  any  incorporated  city  or  village, 
shall  be  exempt  from  judgment  liens  and  from  execution  or 
forced  sale,  except  as  in  this  chapter  provided." 

Neither  the  above  provision,  nor  any  other  section  of  the 
***  homestead  law,  specifies  or  defines  the  character  of  the 
ownership  or  interest  in  lands  which  is  necessary  to  support 
the  homestead  right. 

We  know  that  the  purpose  of  the  legislature  in  enacting  the 
fitatute  under  consideration  was  to  protect  the  debtor  and  his 
family  in  a  home  from  a  forced  sale  on  execution  or  attach- 
ment. Keeping  this  object  in  view,  and  applying  the  liberal 
rule  of  construction  which  always  obtains  in  the  interpreta- 
tion of  exemption  laws,  we  are  constrained  to  hold  that  any 
estate  or  interest  in  lands  which  give  the  right  of  occupancy 
or  possession  is  sufficient,  if  coupled  with  requisite  occupancy, 
to  entitle  the  person  to  the  benefits  of  the  provisions  of  the 
section  above  quoted.  The  ownership  need  not  be  of  an 
estate  in  fee  simple,  but  the  owner  of  the  equitable  title  occu- 
pying under  a  contract  of  purchase  may  claim  the  exemption 
of  the  statute.  So,  we  think,  an  undivided  interest  in  real 
estate,  accompanied  by  exclusive  occupancy,  will  support 
the  homestead  claim.  J.  A.  Giles,  as  the  owner  of  an  undi- 
vided interest  in  the  property,  was  entitled  to  the  exclusive 
possession  as  against  every  person  but  his  cotenant.  The 
-quantity  and  value  of  the  land  being  within  the  statutory 
limit,  and  tlie  requisite  occupancy  being  established,  we  con- 
clude that  the  judgment  was  not  a  lien  upon  the  grantor's 
interest  in  the  land:  Lozo  v.  Sutherland,  38  Mich.  168; 
Sherrid  v.  Southwick,  43  Mich.  515;  Cleaver  v.  Bigelow,  61 
Mich.  47;  Herdman  v.  Cooper,  29  111.  App.  589;  Feldes  v. 
Duncan,  30  111.  App.  469;  Conklin  v.  Foster,  57  111.  104;  Potts 
V.  Davenport,  79  111.  455;  Tarrant  v.  Swain,  15  Kan.  146; 
Thorn  v.  Thorn,  14  Iowa,  49;  81  Am.  Dec.  451;  Horn  v.  Tufts^ 
S9  N.  H.  478;  McElroy  v.  Bixhy,  36  Vt.  254;  84  Am.  Dec. 
684;  Oawald  v.  McCauley,  6  Dak.  289;  Kaser  v.  Haas,  27 
Minn.  406;  Freeman  on  Cotenancy  and  Partition,  sec.  54. 

Counsel  for  defendant  insist  that  J.  A.  Giles  waived  his 
homestead  rights  in  the  property,  by  reason  of  his  having 
claimed  certain  personal  property  as  exempt  from  sale  •*• 
under  an  execution  issued  against  him  on  the  said  judgment 
in  favor  of  said  Miller.  It  appears  that  prior  to  the  issuance 
of  the  execution,  under  which  the  real  estate  in  question  was 
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about  to  be  sold,  and  before  the  same  was  conveyed  to  this 
plaintiff,  another  execution  was  issued  upon  the  same  judg- 
ment, which  was  levied  upon  certain  personal  property  owned 
by  J,  A.  Giles.  For  the  purpose  of  claiming  his  exemptions, 
the  said  judgment  debtor  presented  to  the  officer  holding  the 
execution,  and  filed  with  the  justice  before  whom  the  judg- 
ment was  rendered,  a  schedule  or  inventory  of  the  whole  of 
his  personal  property,  in  which  he  stated  under  oath  that  "  I 
am  the  head  of  a  family,  and  have  neither  lands,  town  lots^ 
nor  houses  subject  to  execution  as  a  homestead  under  the 
laws  of  this  state,  and  that  the  above  inventory  and  appraise- 
ment contains  a  true  list  of  the  whole  of  the  personal  property 
owned  by  me." 

The  property  was  not  released  from  the  levy,  but  the  same 
was  sold  under  the  writ  to  one  Phare,  who  at  the  time  knew 
that  the  property  was  claimed  as  exempt.  Subsequently,  J. 
A.  Giles  replevied  the  property  from  the  purchaser,  alleging 
in  the  affidavit  therefor  that  the  property  was  exempt.  Giles 
was  successful  in  the  action.  It  is  now  claimed  that  he  and 
those  claiming  under  him  are  estopped  to  insist  that  the  real 
estate  was  the  homestead  of  J.  A.  Giles.  No  estoppel  was 
either  pleaded  or  proved  in  this  case  against  the  wife.  So 
far  as  appears  she  had  nothing  to  do  with  the  filing  of  the 
inventory.  It  is  not  even  shown  that  she  knew  its  contents 
or  that  it  had  been  filed,  or  that  her  husband  claimed  the  per- 
sonal property  as  exempt  in  lieu  of  a  homestead.  The  home- 
stead law  was  passed  for  the  protection  of  the  family  of  the 
debtor,  and  either  husband  or  wife  may  claim  the  benefits  of 
its  provisions.  The  statute,  in  effect,  provides,  and  it  has 
been  frequently  held,  that  the  homestead  cannot  be  aliened 
or  encumbered  without  the  joint  consent  of  both  husband  and 
wife.  The  husband  alone  cannot  deed  or  mortgage  it,  so  as 
to  deprive  either  ***  himself  or  the  wife  of  their  interest  in 
the  honiestead.  So  we  conclude  that  Mrs.  Giles  was  not  con- 
cluded by  the  acts  and  conduct  of  her  husband  from  claiming 
the  property  as  a  homestead. 

The  case  falls  within  the  principle  of  the  decision  in  Whit' 
lock  V.  Gosson,  35  Neb.  829.  In  that  case  one  William  Gosson^ 
with  his  three  children,  moved  to  this  state  from  Illinois,  and 
resided  upon  and  occupied  a  tract  of  land  in  Madison  county 
as  a  homestead.  At  the  time  of  his  removal  to  this  state,  and 
ever  since,  he  had  an  insane  wife,  who  was,  and  is,  an  inmate 
of  an  asylum  for  the  insane  in  the  state  of  Illinois,  and  has 
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never  resided  in  this  state.  Gosson  executed  a  mortgage  on 
the  homestead,  in  which  he  was  described  as  a  single  man, 
and  the  credit  was  extended  on  the  faith  of  that  statement. 
It  was  held  that  the  mortgagor  was  not  thereby  estopped  to 
claim  the  mortgaged  premises  as  a  homestead,  and  that  the 
mortgage  was  void  as  to  the  homestead  right.  Judge  Post,  in 
<3elivering  the  opinion  of  the  court  upon  that  question,  says: 
**  Estoppel  will  not  supply  the  want  of  power  or  make  valid 
an  act  prohibited  by  express  provisions  of  law.  The  statute, 
in  effect,  declares  a  conveyance  or  encumbrance  of  the  family 
homestead  by  the  husband  alone  void,  not  only  as  to  the  wife, 
but  also  as  to  the  husband  himself.  Therefore  neither  is  es- 
topped from  asserting  the  homestead  rights  as  against  the 
grantee  or  mortgagee.  Such  is  the  view  sanctioned  by  the 
clear  weight  of  authority,  and  supported  by  the  soundest  rea- 
eoning'':  See  State  v.  Carson,  27  Neb.  501;  20  Am.  St.  Rep.  681. 

As  the  real  estate  in  dispute  was  the  homestead  of  J.  A. 
Giles  at  the  time  of  the  filing  of  the  transcript  of  the  judgment 
and  at  the  time  of  plaintifiF's  purchase,  defendant's  judgment 
was  not  a  lien  on  the  property.  The  purchaser  of  land  which 
is  held  and  occupied  by  the  owner  and  his  family  as  a  home- 
jstead,  and  which  does  not  exceed  in  value  two  thousand  dol- 
lars, takes  the  same  fee  from  the  lien  of  a  "*  judgment 
■docketed  prior  to  such  purchase,  but  during  the  existence  of 
the  homestead  right.  In  other  words,  a  judgment  is  not  a 
lien  upon  homestead  premises,  and  the  owner  can  convey  the 
€ame  free  from  his  previous  judgment  debts:  Schribar  v.  Piatt, 
19  Neb.  625.  It  follows  that  the  plaintifif  is  entitled  to  a  judg- 
ment as  prayed  for  in  his  petition,  and  the  district  court  erred 
in  dismissing  the  action.  The  judgment  appealed  from  is  re- 
versed, and  a  decree  will  be  entered  in  this  court  for  the  plain- 
tiff in  conformity  to  this  opinion. 

Decree  accordingly. 

The  other  judges  concur. 

Homesteads  m  Lands  Held  in  Cotenancy. — A  debtor  occnpying  land 
as  a  tenant  in  coinmoQ  may  have  a  homestead  exemption  therein,  and  aa 
Bsainst  creditors,  his  cotenant's  consent  to  such  occupancy  is  not  essential: 
Lewis  V.  W/iUe,  69  Miss.  352;  30  Am.  St.  Rep.  557,  and  note,  with  the  cases 
collected. 

Homesteads — Saib  of — Lien  of  Jddgment. — The  homestead  property  is 
salable  or  assignable,  and  the  purchaser  can  hold  the  land  to  which  it  attaches 
to  the  excluiion  of  an  ordinary  senior  judgment  creditor  of  his  assignor  or 
vendor  until  such  rigiit  is  in  some  manner  terminated:  Vanatory  r.  Thorn- 
ton,  112  N.  C.  196;  34  Am.  St.  Rep.  483,  and  extended  note. 
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Security  Company  v.  Eyer. 

[36  Kebkaska,  507.] 
Conflict  of  Laws — Lex  Fori— Stipulation  in  MoRTaAOB  for  Payment 
OF  Attorney's  Fee,  Governed  by. — A  stipulation  in  a  mortgage  for 
the  payment  of  an  attorney's  fee,  in  the  event  of  the  bringing  of  a  suit 
to  foreclose  the  lien,  cannot  be  enforced  if  it  is  invalid  by  the  law  of 
the  state  where  the  remedy  on  the  contract  is  sought,  although  both  the 
mortgage  and  a  note  which  it  secures  contain  a  clause  expressly  provid- 
ing that  "they  are  made  and  executed  under  and  are  in  all  aspects  to 
be  coiistrued  by  the  laws"  of  another  state  where  such  a  stipulation  is 
binding. 

Breclcenridgey  Breckenridge,  and  Crojoot^  for  the  appellant. 
H.  M.  Uttley,  for  the  appellee. 

*®*  NoRVAL,  J.  This  action  was  brought  by  the  plaintiff 
and  appellant  in  the  district  court  of  Holt  county  for  the  fore- 
closure of  a  mortgage  on  the  northwest  quarter  of  section  15, 
town  28,  range  13  west,  executed  by  Benjamin  F.  Eyer  and 
Hatta  S.  Eyer,  his  wife,  on  the  ninth  day  of  July,  1886,  to 
eecure  the  payment  of  a  bond  or  note  given  by  said  Benjamin 
F.,  **®  calling  for  the  sum  of  seven  hundred  dollars  with 
seven  per  cent  interest  from  date  thereof.  To  the  action, 
C.  H.  Toncray,  George  W.  E.  Dorsey,  the  Farmers  and  Mer- 
chants' National  Bank  of  Fremont,  and  others  were  made  de- 
fendants. A  decree  of  foreclosure  was  rendered  in  an  amount 
satisfactory  to  the  plaintiff. 

Two  questions  are  raised  by  the  appeal: 

1.  Was  the  plaintiff  entitled  to  an  allowance  of  an  attor- 
ney's fee  and  to  have  the  same  taxed  as  costs  in  the  case? 

2.  Did  the  court  below  err  in  holding  that  Toncray,  Dorsey, 
and  the  bank  were  not  personally  liable  to  the  plaintiff  for 
the  payment  of  the  mortgage  debt? 

The  note  and  mortgage  each  contained  a  provision  to  the 
effect  that,  in  case  an  action  is  commenced  to  foreclose  the 
mortgage,  the  plaintiff  shall  be  allowed  by  the  court  in  the  de- 
cree an  attorney's  fee  of  seventy  dollars. 

Counsel  for  plaintiff,  in  the  brief,  cite  a  long  line  of  deci- 
sions from  the  courts  of  last  resort  of  several  of  our  sister 
states  which  hold  that  a  stipulation  in  a  mortgage  like  the 
one  before  us  for  the  payment  of  an  attorney's  fee,  in  the 
event  of  an  action  being  instituted  to  foreclose  the  same,  is 
valid  and  binding.  This  court  in  repeated  decisions  has  held, 
iind  it  is  now  the  settled  law  of  this  state,  that  stipulations 
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of  this  character  found  in  contracts  executed  since  June  ) 
1879,  the  date  of  the  taking  effect  of  the  act  repealing  th 
attorney's  fees  statutes,  are  invalid,  and  will  not  be  enforced 
Dow  V.   Updike,  11  Neb.  95;  Hardy  v.  Miller,  11  Neb.  395 j 
Otoe  County  v.  Brown,  16  Neb.  395;  Winkler  v.  Boeder,  23  Neb. 
706;  8  Am.  St.  Rep.  155.     The  question  being  no  longer  an 
open  one  we  shall  not  now  attempt  to  examine  the  subject 
anew,  or  to  review  the  authorities  which  hold  a  different  view 
from  the  one  enunciated  by  this  court  in  the  cases  cited  above. 
If  the  rule  is  changed  in  this  state  it  should  be  by  statute^ 
and  not  by  judicial  decision. 

But  it  is  contended  by  counsel  for  plaintiff  that  the  note 
and  mortgage  were  executed  in  the  state  of  Iowa,  and  must 
***  be  enforced  according  to  the  laws  of  that  state,  which 
authorize  the  allowance  of  attorney  fees  in  foreclosure  cases, 
where  such  fees  are  contracted  by  the  parties.  The  record 
shows  that  when  the  mortgage  was  executed  the  mortgagee, 
Clarence  K.  Hesse,  was  a  resident  of  Iowa,  and  that  the 
mortgagors  resided  in  this  state,  on  the  land  covered  by  the 
mortgage.  Burnham,  Tulleys  &  Co.,  of  Council  Bluffs,  were 
the  agents  of  the  mortgagee  and  negotiated  the  loan  for  him 
through  their  subagent,  John  L.  Pierce,  a  resident  of  Norfolk, 
this  state.  The  papers  were  drawn  in  Iowa  and  sent  here  for 
execution.  The  note  is  headed  at  Council  Bluffs  and  pur- 
ports to  have  been  dated  and  signed  there.  By  its  terms  it  is 
payable  at  the  banking  house  of  Gil  man,  Son  &  Co.,  New 
York  city.  The  uncontradicted  testimony  shows  that  the 
papers  were  executed  and  delivered  in  Nebraska.  The  mort- 
gage was  acknowledged  in  Holt  county  on  January  9,  1886, 
and  was  filed  for  record  in  the  forenoon  of  the  same  day,  so  it 
could  not  have  been  delivered  in  Iowa  before  it  was  placed  on 
record.  It  also  appears  that  the  money  was  paid  on  the  loan 
to  the  borrower  in  Nebraska  through  said  John  L.  Pierce. 

Bishop  on  Contracts,  section  1389,  says  that  "  When  the 
preliminaries  of  a  contract  and  its  formal  execution  have 
occurred  partly  in  each  of  two  or  more  states,  its  place  of 
making  is,  as  a  sort  of  general  rule,  that  at  which,  by  delivery 
or  otherwise,  it  first  becomes  a  contract.  For  example,  since 
ordinarily  it  is  delivery  which  gives  effect  to  the  writing,  a 
contract  is  commonly  deemed  to  have  been  made  in  the  state 
where  the  delivery  took  place,  without  reference  to  where  it 
was  written  and  signed.  But  in  many  cases  this  rule  is  in- 
adequate, or  its  pointings  are  not  readily  understood;  thea 
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the  court  will  look  into  the  preliminaries,  the  surroundings  of 
the  parties,  their  domicile,  the  words,  the  nature  of  the  con- 
tracting, and  the  like,  from  which  combined  whole  it  will  de- 
duce the  result." 

There  can  be  no  doubt,  under  the  rule  just  stated,  that  *'* 
the  evidence  fixes  Nebraska  as  the  locus  contractus.  The  con- 
tract having  been  made  in  this  state,  if  that  fact  alone  is  to 
be  considered,  it  is  clear  that  the  agreement  to  pay  an  attor- 
ney's fee  would  have  to  be  held  invalid,  for,  as  a  general  rule, 
where  there  is  no  stipulation  to  the  contrary,  the  lex  loci  coii/' 
tractus  governs.  Of  course,  it  is  competent  for  parties  to 
contract  with  reference  to  the  law  of  a  particular  place.  Thus, 
where  the  place  of  performance  of  a  contract  is  difierent  from 
the  place  of  making,  the  parties  may  stipulate  that  the  con- 
tract shall  be  governed  by  the  law  of  either  place.  Although 
New  York  city,  in  the  state  of  New  York,  is  mentioned  in  the 
note  as  the  place  of  payment,  the  contract  is  not  to  be  con- 
strued with  reference  to  the  law  of  that  state,  for  the  obvious' 
reason  there  is  no  averment  in  the  petition  that  the  parties 
agreed  or  intended  that  the  place  of  payment  wasJn  the  state 
of  New  York,  nor  is  the  statute  of  that  state  pleaded.  The 
note  and  mortgage  both  contained  a  printed  clause  expressly 
providing  that  "they  are  made  and  executed  under,  and  are 
in  all  respects  to  be  construed  by,  the  laws  of  the  state  of 
Iowa." 

It  is  urged  that  under  the  quoted  stipulation  the  decree  of 
the  district  court  should  have  provided  for  an  attorney's  fee, 
in  accordance  with  the  contract  of  the  parties,  since  the  laws  of 
Iowa,  at  the  time  of  the  making  of  the  note  and  mortgage, 
allow  attorneys'  fees,  when  stipulated  for  in  the  contract. 
The  books  abound  with  decisions  to  the  effect  that  parties 
may  stipulate  that  either  the  law  of  the  place  of  making  the 
contract,  or  the  place  of  performance,  shall  be  applied  by 
the  courts  in  the  construction  o^the  contract,  and  that  such 
stipulation  is  binding  upon  the  parties;  but  no  case  has  beea 
cited  by  counsel  for  appellant,  nor  have  we  been  able  to  find 
any,  which  holds  that  a  provision  in  a  contract  like  the  one 
before  us,  providing  that  it  shall  be  construed  by  the  laws  of 
a  state  other  than  that  of  the  one  where  the  contract  is  made, 
or  in  which  it  is  to  be  performed,  will  govern  and  controL 
We  shall  **'  not  now  decide  the  force  and  effect  of  such  pro- 
vision, since  its  determination  is  not  essential  to  a  proper  dis- 
position of  the  question  under   consideration;   but  for   the 
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purposes  of  this  case  we  shall  assume  that  the  mortgage  was 
an  Iowa  contract  and  the  law  of  that  state  governs  as  to  its 
construction.  But  it  by  no  means  follows,  because  the  clause 
in  the  note  and  mortgage  in  regard  to  attorneys'  fees  is  valid 
in  Iowa,  that  the  stipulation  can  be  enforced  in  this  state 
Attorneys'  fees,  in  states  where  they  are  allowed  by  the  court 
to  the  successful  party,  are  in  the  nature  of  costs,  and  are 
taxed  and  treated  as  such.  They  are  no  part  of  the  judgment 
proper:  Rich  v.  Stretchy  4  Neb.  186;  Hendrix  v.  Rieman,  6 
Neb.  516;  Heard  v.  Dubuque  County  Bank,  8  Neb.  10;  30  Am- 
Rep.  811;  Rosa  v.  Doggett,  8  Neb.  51;  Hand  v.  Phillips,  18 
Neb.  593;  53  Am.  Rep.  824;  State  v.  Boyd,  85  Iowa,  740. 

In  general,  costs  are  recoverable  only  by  force  of  some  stat- 
utory provisions,  and  the  law  of  the  place  of  the  forum  in 
respect  to  costs  is  applied.  The  law  in  force  at  the  place  the 
contract  is  made  does  not  govern  costs:  Commercial  Nat.  Bank 
V.  Davidson,  18  Or.  57.  The  case  cited  was  an  action  brought 
in  one  of  the  circuit  courts  of  the  state  of  Oregon  to  foreclose 
a  chattel  mortgage  on  property  within  said  state,  given  to 
secure  a  note  made  out  of  that  state.  The  note  contained  a 
clause  that  "if  not  paid  at  maturity,  ten  per  cent  additional 
as  costs  of  collection"  should  be  recovered,  which  provision 
was  valid  and  enforceable  in  the  state  where  the  note  was 
executed.  The  court  held  that  the  lex  fori  governs  the  appli- 
cation of  the  remedy,  and  that  the  stipulation  for  attorneys' 
fees,  being  contrary  to  the  public  policy  of  the  state  of  Oregon, 
would  not  be  enforced  by  the  courts  of  that  state.  The  follow- 
ing quotation  is  from  the  opinion  in  the  case:  "As  a  general 
rule,  the  law  of  the  place  where  contracts  merely  personal  are 
made  governs  as  to  their  nature,  obligation,  and  construction. 
But  I  do  not  think  that  rule  ***  applies  to  an  extraneous 
agreement,  the  obligation  of  which  does  not  arise  until  a 
remedy  is  sought  upon  the  contract,  to  which  it  is  only  auxil- 
iary. In  regard  to  such  ^reements,  the  law  of  the  place 
where  they  are  attempted  to  be  enforced,  I  should  suppose, 
would  prevail.  This  agreement  was  to  pay  the  additional 
percentage  as  costs  for  collection  of  the  note,  and  if  the  courts 
where  the  note  was  executed  would  have  enforced  the  agree- 
ment, it  does  not  follow  that  the  courts  of  another  jurisdiction 
are  bound  to  do  so.  The  effect  of  the  agreement  was  to  pro- 
vide for  an  increase  of  costs,  which  are  only  incidental  to  tiie 
judgment,  and  the  allowance  of  which  must  necessarily  de- 
pend upon  the  law  of  the  forum.     A  stipulation  in  a  note 
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made  in  Utah  Territory,  providing  that  in  an  action  on  the 
note  the  plaintiflF,  in  case  of  a  recovery,  should  be  entitled  to 
double  costs,  might  be  considered  valid  under  the  laws  of 
that  territory,  and  enforceable  in  its  courts;  but  that  certainly 
"Would  not  render  it  incumbent  upon  the  courts  of  this  state, 
in  an  action  upon  such  note,  to  award  double  costs." 

In  our  opinion  the  clause  in  the  note  and  mortgage  in  the 
<;ase  at  bar  relating  to  attorneys'  fees  is  invalid,  and  the  court 
below  did  right  in  not  enforcing  it. 

As  to  the  remaining  question  involved  in  this  appeal,  the 
record  before  us  shows  that  a  few  days  after  the  making  and 
recording  of  the  mortgage  in  suit  the  mortgagors  conveyed 
the  land  therein  described  and  other  lands  by  warranty  deed 
to  one  Augusta  Elwood;  that  on  August  19, 1887,  said  Augusta 
Elwood  and  her  husband,  by  warranty  deed,  conveyed  the 
land  to  George  Burke,  who  by  quitclaim  deed  conveyed  the 
property  to  George  W.  E.  Dorsey  on  March  29, 1888,  and  that 
Elwood  and  wife  also  executed  a  quitclaim  deed  to  the  real 
estate  to  C.  H.  Toncray  on  April  12,  1889.  It  further  appears 
that  the  said  Elwoods  executed  and  delivered  mortgages  upon 
the  same  lands  as  follows:  On  March  1,  1887,  two  mortgages 
to  the  Farmers'  Loan  and  Trust  Company  to  secure  the  sums 
*"  of  $24,000  and  $9,460  respectively;  on  April  21,  1887,  a 
mortgage  to  the  Oregon  Horse  and  Cattle  Company  for  the 
sum  of  $18,023;  on  April  28,  1887,  a  mortgage  to  C.  H.  Ton- 
cray for  $11,516.70,  and  on  July  2,  1888,  another  mortgage  to 
Toncray  for  $8,000. 

On  the  sixth  day  of  April,  1888,  the  following  contract  was 
entered  into  between  S.  H.  Elwood  and  Toncray,  Dorsey,  and 
the  bank: 

"  This  agreement,  made  this  sixth  day  of  April,  1888,  by 
and  between  C.  H.  Toncray,  George  W.  E.  Dorsey,  the  Farm- 
ers and  Merchants'  National  Bank,  and  S.  H.  Elwood,  wit- 
nesseth:  That  whereas,  said  Elwood  has  been  engaged  in 
various  deals  for  several  years,  in  which  deals  said  Elwood 
has  borrowed  money,  and  said  Toncray  and  Dorsey  have 
settled  and  assumed  the  same;  and  whereas,  said  Elwood 
has  given  various  mortgages,  both  on  real  and  personal 
property,  to  said  Toncray  and  said  bank;  and  whereas,  said 
Elwood  has  purchased  large  quantities  of  land  for  said 
Toncray  and  Dorsey  in  Holt  county,  for  which  lands  and 
services  said  Elwood  was  to  receive  all  sums  over  the 
mortgages  on  said  lands  for  what  said  lands  were  sold. 
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**  Now,  this  agreement  witnesseth,  that  said  Elwood  hereby 
releases  said  Dorsey  and  Toncray  from  any  and  all  claims 
by  reason  of  such  purchases,  and  from  all  claims  and  de- 
mands, of  whatsoever  kind  and  description,  up  to  this  date; 
and  said  Toncray,  Dorsey,  and  said  bank  agree  to,  and  do 
hereby,  release  said  Elwood,  and  said  Elwood's  wife,  fron^ 
any  and  all  claims,  notes,  demands  of  any  kind  or  nature, 
except  one  note  hereafter  stated,  now  due  them,  or  either  of 
them,  and  agree  to  deed  to  said  Elwood  his  home  place,  con- 
sisting of  720  acres,  and  to  clear  the  same  from  all  encum- 
brances out  of  the  proceeds  of  the  last  three  quarter  sections 
purchased  by  Elwood,  when  the  money  shall  be  received 
therefrom. 

"And  said  Toncray,  Dorsey,  and  said  bank  hereby  release, 
***■  sell,  and  make  over  to  said  Elwood  all  the  cattle,  horses, 
and  agricultural  implements  on  said  home  place,  or  handled 
on  said  place,  except  167  steers,  which  said  Elwood  agrees  to 
handle  for  said  Toncray  without  charge  for  his  personal  super- 
vision. The  home  place  above  described  being  the  north  half 
of  section  22,  and  the  northwest  quarter  of  the  southwest 
quarter  of  section  23,  and  the  northwest  quarter  of  section 
15,  and  the  south  half  of  the  northeast  quarter  of  section 
10,  and  the  southwest  quarter  of  the  southwest  quarter  of 
section  11,  township  28,  range  13,  in  Holt  county,  Nebraska. 

*'  The  note  excepted  from  this  agreement  is  a  note  of 
$12,000,  made  by  Mrs.  Elwood  in  December  or  November, 
1888,  but  said  Elwood  may  pay  said  note  by  services  in  se- 
curing land  on  the  same  terms  as  heretofore.  This  agree- 
ment being  a  full  and  complete  settlement  of  all  claims, 
demands,  notes,  bills,  or  accounts  existing  between  the  parties 
hereto,  or  any  claims  of  any  kind  or  nature,  and  all  evidences 
of  debt  are  to  be  surrendered  and  canceled." 

This  contract  was  duly  signed  by  the  parties  therein  named, 
and  was  afterwards,  on  the  twenty-fifth  day  of  June,  1888,  duly 
recorded. 

Plaintiff  insists  that  by  virtue  of  the  foregoing  agreement 
he  was  entitled  to  a  finding  that  Toncray,  Dorsey,  and  the 
bank  were  liable  for  the  payment  of  the  amount  due  on  its 
mortgage.  The  allegations  in  the  petition  under  which  plain- 
tiflf  bases  its  claim  to  a  deficiency  judgment  against  the  three 
parties  in  case  the  mortgaged  premises  do  not  bring  enough 
to  pay  the  mortgage  debt  are  to  the  effect  that  Toncray,^ 
Dorsey,  Elwood,  and  the  bank,  subsequent  to  the  executioa 
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of  the  mortgage  in  eaid  petition  described,  acquired  title  to 
the  premises,  or  some  interest  therein,  and  as  a  part  of  the 
purchase  price  thereof,  and  in  further  consideration  of  some 
agreement  between  themselves,  the  said  Toncray,  Dorsey,  and 
the  bank  agreed  to  pay  all  liens  **''  upon  the  property,  in- 
cluding the  debt  secured  by  plaintiff's  mortgage. 

There  is  absolutely  no  evidence  in  the  bill  of  exceptions 
conducing  to  prove  that  either  Toncray,  Dorsey,  or  the  bank 
assumed  the  payment  of  the  mortgage  as  part  consideration 
for  the  land.  Neither  of  them,  at  the  time  of  making  the 
agreement,  was  purchasing  the  land,  but,  on  the  other  hand, 
the  legal  title  thereto  was  then  in  Dorsey,  and  the  three  par- 
ties, by  the  agreement  under  consideration,  obligated  them- 
fielves  to  deed  certain  lands,  including  the  160  acres  herein 
involved,  to  Elwood,  and  upon  certain  conditions  they  prom- 
ised to  pay  the  encumbrances  thereon.  It  does  not  appear 
that  the  quarter  section  has  ever  been  conveyed  to  Elwood. 

Upon  the  trial  some  oral  testimony  was  introduced  tending 
to  show  that  it  was  not  within  the  contemplation  of  the  par- 
ties, when  the  agreement  was  made,  to  include  plaintiff's 
mortgage.  Whatever  may  have  been  the  actual  intention  of 
the  parties  in  that  respect,  the  language  used  is  certainly 
broad  enough  to  include  this  encumbrance. 

It  will  be  observed,  however,  that  the  agreement  to  pay  the 
incumbrances  on  the  property  is  not  absolute,  but  condi- 
tional. The  provision  of  the  contract  is  that  said  Toncray, 
Dorsey,  and  said  bank,  agree  to  and  do  hereby  release  said 
Elwood  "from  any  and  all  claims,  notes,  demands  of  any 
kind  or  nature,  except  one  note  hereafter  stated,  now  due 
them,  or  either  of  them,  and  agree  to  deed  said  Elwood  his 
home  place,  consisting  of  720  acres,  and  to  clear  the  same 
from  all  encumbrances  out  of  the  proceeds  of  the  last  three 
•quarter  sections  purchased  by  Elwood  when  the  money  shall 
be  received  therefrom."  The  parties  only  agreed  to  pay  the 
liens  from  money  thereafter  to  be  derived  from  the  sale  of 
<!ertain  lands.  There  is  no  averment  in  the  petition,  nor  is 
there  a  particle  of  proof  tending  to  establish,  that  any  part  of 
the  three  quarter  sections  has  been  sold.  For  these  and  other 
reasons  that  might  be  stated,  these  parties  **®  are  not  as  yet 
liable  under  the  terms  of  said  contract  to  pay  the  mortgage 
debt  to  plaintiff,  and  no  recovery  can  be  had  against  them 
thereunder.     The  decree  of  the  court  below  is  afl&rmed. 

The  other  judges  concur. 
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Conflict  of  Laws— Lbx  Fori,  When  Governs.  —A  contract  valitl  whera 
made  ia  generally  valid  elsewhere,  but  no  state  is  bound  to  recognize  or 
enforce  contracts  which  are  injurious  to  the  interests  or  welfare  of  its  people^ 
or  which  are  in  fraud  or  violation  of  its  own  laws:  Wcuserboehr  v.  BouUer^ 
84  Me.  165;  30  Am.  St  Rep.  344.  See  the  notes  to  Fonseca  v.  Cunard  S.  S. 
Co.,  25  Am.  St.  Rep.  664;  Armstrong  v.  Beat,  34  Am.  St  K«p.  478;  and 
Woodward  r.  Brooks,  15  Am.  St.  Rep.  108. 


Whipple  v.  Hill. 

[36  Nebraska,  720.] 

Attachment,  Affidavit  For,  Not  Vitiated  by  Clerical  Errob,  When.. 
Provided  it  appears  from  the  whole  contents  of  an  affidavit  on  which  an» 
attachment  is  granted,  that  the  plaintiff's  agent  has  duly  sworn  to  th» 
statement  therein  relating  to  the  nature  of  the  claim,  the  attachment 
will  not  be  avoided  for  the  reason  that,  owing  to  a  mere  clerical  error, 
the  language  actually  used  fails  to  show  that  the  requisite  oath  wa» 
,  taken. 

Appeal — Conflict  or  Evidence. — Where  a  motion  to  discharge  an  at- 
tachment, on  the  ground  that  the  allegations  in  the  affidavits  are  not 
true,  is  decided  on  conflicting  testimony,  the  ruling  of  the  trial  court 
will  not  be  disturbed  on  appeal,  unless  the  preponderance  of  evidence 
against  it  is  clear  and  decisive. 

Holiday,  Writ  of  ArrACHMENT  Issued  on.  Not  Void,  When. — The 
issuance  of  a  writ  of  attachment  on  a  debt  past  due  ia  a  purely  minis*^ 
terial  act,  and  therefore  does  not  fall  within  the  inhibition  of  a  atatut» 
which  declares  that  no  "judicial  business  can  be  transacted  on  Sunday 
or  any  legal  holiday. 

Henry  Nunn^  for  the  plaintiflF  in  error. 
T,  J.  Doyle,  contra. 

'**  NoBVAL,  J.  The  defendant  in  error  commenced  ai> 
action  by  attachment  in  the  county  court  of  Greeley  county 
against  plaintiff  in  error  to  recover  the  sum  of  two  hundred 
and  five  dollars  and  ninety-five  cents  on  a  promissory  note. 
The  affidavit  for  the  attachment  was  filed  and  the  writ  issued 
on  the  first  day  of  September,  1890.  Service  was  had  on  the 
following  day.  Subsequently  defendant  filed  a  motion  in  tho 
county  court  to  discharge  the  attachment  upon  the  following 
grounds: 

1.  Because  the  allegations  in  plaintiff's  affidavit  are  insuf-^ 
ficient  to  sustain  the  attachment. 

2.  Because  the  allegations  in  said  affidavits  are  untrue. 

8.  Because  the  writ  of  attachment  was  issued  and  served 
on  the  first  day  of  September,  1890,  which  was  a  legal 
holiday. 
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This  motion  was  overruled  by  the  county  court,  and  the 
attachment  sustained.  Thereupon  the  defendant  prosecuted 
error  to  the  district  court  to  reverse  said  ruling,  which  re- 
sulted in  aflBrming  the  decision  of  the  county  court. 

The  objections  urged  by  the  plaintiff  in  error,  in  his  motion 
for  a  dissolution  of  the  attachment,  will  be  noticed  in  the 
order  in  which  they  are  stated  therein. 

The  first  point  made  is  that  the  allegations  in  the  attach- 
ment affidavit  are  insufficient  to  sustain  the  attachment.  '** 
The  following  is  a  copy  of  the  affidavit  upon  which  the  at- 
tachment was  granted,  omitting  caption  and  title  of  the  cause: 
"State  op  Nebraska, 


Greeley  County.        j    ^** 

"Henry  A.  Hill,  being  first  duly  sworn,  says  he  is  the  duly 
authorized  agent  of  plaintiff;  the  said  plaintiff  makes  oath 
that  the  claim  in  this  action  is  for  two  hundred  and  five  and 
^^  dollars,  due  under  contract  on  promissory  notes.  And 
the  said  Henry  A.  Hill  also  makes  oath  that*  said  claim  la 
just  and  that  Paulina  A.  Hill,  plaintiff,  ought,  as  he  believes, 
to  recover  thereon  two  hundred  and  five  -^^  dollars.  He  also 
makes  oath  that  said  defendant,  John  F.  Whipple,  is  about 
to  remove  his  property,  or  a  part  thereof,  out  of  the  jurisdic- 
tion of  the  court  with  the  intent  to  defraud  his  creditors,  and 
is  about  to  convert  his  property,  or  a  part  thereof,  into  money 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors; 
that  the  said  John  F.  Whipple  has  property  and  rights  in 
action  which  he  conceals,  and  has  assigned,  removed,  and 
disposed  of,  and  is  about  to  dispose  of  his  property,  or  a  part 
thereof,  with  the  intent  to  defraud  his  creditors;  and  fraudu- 
lently contracted  the  debt  for  which  suit  is  brought. 

"  H.  A.  Hill. 

"  Subscribed  in  my  presence  and  sworn  to  before  me,  thia 
first  day  of  September,  a,  d.  1890.  N.  H.  Parks, 

"  County  Judge." 

It  is  contended  that  the  affidavit  is  insufficient,  because  the 
allegation  therein  as  to  plaintiff's  claim  is  not  sworn  to,  either 
by  the  plaintiff  or  her  agent.  The  objection  is  not  good. 
True,  the  affidavit  states  "the  said  plaintiff  makes  oath  that 
the  claim  in  this  action  is  for  two  hundred  and  five  and  jYir 
dollars  due  under  a  contract  on  promissory  notes."  But 
immediately  following  said  averment  the  affidavit  contains 
this  language:  "  And  the  said  Henry  A.  '^*'  Hill  also  makes 
oath  that  said  claim  is  just,  and  that  Paulina  A.  Hill,  plain- 
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tiff,  ought,  as  he  believes,  to  recover  thereon  two  hundred  and 
five  and  yYtt  dollars,"  from  which  it  sufficiently  appears  that 
the  affiant,  H.  A.  Hill,  makes  oath  to  the  statement  in  the 
affidavit  relating  to  the  nature  of  the  plaintiff's  claim.  A 
printed  form  was  used  in  preparing  the  affidavit,  and,  mani- 
festly, it  was  an  oversight  on  the  part  of  the  draftsman  in  not 
erasing  the  printed  word  "plaintifi""  and  inserting  the  word 
*'  affiant."  But  the  affidavit  is  not  for  that  reason  defective. 
We  think  it  sufficient  to  support  the  attachment. 

In  Jansen  v.  Mundt,  20  Neb.  320,  an  affidavit  for  an  attach- 
ment was  made  by  plaintiffs'  attorney,  wherein  he  swears 
*'  that  he  is  the  authorized  attorney  of  the  plaintiffs  in  the 
above-entitled  action;  that  he  has  commenced  an  action," 
etc.  It  was  ruled  that  the  defect  in  omitting  to  state  that 
plaintiffs  commenced  the  action  did  not  render  the  affidavit 
void,  inasmuch  as  it  appeared  from  the  whole  affidavit  that 
the  suit  was  brought  by  the  plaintirfs.  In  principle,  the  case 
at  bar  is  not  dnstinguishable  from  the  case  cited. 

The  second  objection  is  that  the  facts  stated  in  the  affidavit 
for  the  attachment  are  untrue.  The  defendant  filed  an  affi- 
davit denying  the  grounds  of  the  attachment,  and,  on  the 
hearing  of  the  motion  to  dissolve,  numerous  affidavits  were 
filed  in  support  of,  and  in  resistance  of,  said  motion.  From 
an  examination  of  the  several  affidavits  it  appears  that  there 
is  a  sharp  conflict  of  evidence,  but  we  are  convinced  that  a 
preponderance  thereof  supports  the  original  affidavit  for  the 
attachment.  The  rule  long  adhered  to  in  this  court  is,  that 
where  a  motion  to  discharge  an  attachment,  on  the  ground 
that  the  allegations  in  the  affidavits  are  not  true,  is  decided 
upon  conflicting  testimony,  this  court  will  not  disturb  the 
ruling  unless  the  preponderance  of  the  evidence  against  it  is 
clear  and  decisive:  Mayer  v.  Zingre,  18  Neb.  458;  Grimes  v. 
Fnrrington,  19  Neb.  44;  '**  Holland  v.  Commercial  Bank,  22 
Neb.  571;  Johnson,  v.  Steele,  23  Neb.  82. 

The  remaining  question  to  be  considered  is.  whether  or  not 
tlie  attachment  is  void  because  the  order  was  issued  on  a 
legal  holiday.  The  solution  of  the  question  necessitates  an 
examination  of  two  sections  of  the  statutes. 

By  section  9  of  chapter  41  of  the  Compiled  Statutes  it  is 
provided  that,  "  The  first  Monday  in  the  month  of  September 
in  each  year  shall  hereafter  be  known  as  '  Labor  Day '  and 
shall  be  deemed  a  public  holiday,  in  like  manner  and  to  the 
Bame  extent  as  holidays  provi'ied  for  in  section  eight  (8)  of 
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chapter  forty-one  (41)  of  the  Compiled  Statutes  of  1887."  A 
reference  to  the  calendar  will  disclose  that  the  first  day  of 
September,  1890,  on  which  date  the  attachment  in  question 
was  issued,  was  Monday;  therefore,  under  the  foregoing  pro- 
Tision,  was  a  public  or  legal  holiday.  The  objection  to  the 
issuance  of  the  writ  of  attachment  in  this  case  on  Labor  Day 
is  based  upon  section  38,  chapter  19,  of  the  Compiled  Statutes, 
which  declares  that,  '*  No  court  can  be  opened,  nor  can  any 
judicial  business  be  transacted,  on  Sunday  or  any  legal  holi- 
day, except:  1.  To  give  instructions  to  a  jury  then  deliber- 
ating on  their  verdict;  2.  To  receive  a  verdict  or  discharge  a 
jury;  3.  To  exercise  the  powers  of  a  single  magistrate  in  a 
•criminal  proceeding;  4.  To  grant  or  refuse  a  temporary  in- 
junction or  restraining  order.'"  Tlie  legislature,  by  the  section 
quoted,  has  prohibited  the  courts  of  the  state  from  being 
opened,  and  from  the  transaction  of  any  judicial  business, 
with  certain  well-defined  exceptions,  on  any  day  declared  by 
statute  to  be  a  public  or  legal  holiday. 

It  will  be  observed  that  the  prohibition  of  the  statute,  so  far 
as  the  transaction  of  business  on  holidays  is  concerned,  relates 
to  acts  which  in  their  nature  are  purely  judicial,  and  does  not 
apply  to  such  as  are  merely  ministerial.  The  language  of  the 
section  is  plain  and  unambiguous,  and  should  not  be  extended 
by  judicial  interpretation  beyond  '**  the  plain  import  of  the 
words  used.  Had  the  legislature  intended  to  debar  courts 
or  court  oflBcers  from  performing  ministerial  acts  upon  holi- 
days words  suitable  to  express  such  an  intention  would  have 
been  employed.  If  the  transaction  of  all  legal  business  was 
forbidden  on  such  days,  as  is  the  case  in  some  of  the  states, 
we  would  grant  that  the  order  in  question  would  be  void;  but 
the  statute  fails  to  so  provide.  It  is  the  opening  of  courts 
and  the  transaction  of  judicial  business  on  legal  holidays 
which  the  law  forbids.  This  intent  is  clearly  manifest.  We 
search  in  vain  for  any  words  which  indicate  a  different  pur- 
pose. The  issuance  or  service  of  legal  process,  such  as  a 
summons,  execution,  or  writ  of  attachment,  is  merely  a  min- 
isterial act,  and  therefore  is  not  within  the  inhibition  of  the 
above  section  of  the  statute,  and  is  valid,  although  done  on  a 
legal  holiday:  Olenn  \ .  Eddy,  51  N.  J.  L.  255;  14  Am.  St. 
Hep.  684;  Kinney  v.  Emery,  37  N.  J.  Eq.  339;  In  re  Worth- 
ington,  7  Biss.  455:  Weil  v.  Geier,  61  Wis.  414;  Smith  v.  Ihling^ 
47  Mich.  614;  Hadley  v.  J/wsseZman,  104  Ind.  459;  Whitney  v. 
Blackburn,  17  Or.  564;  11  Am.  St.  Rep.  857. 
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The  supreme  court  of  New  Jersey,  in  Glenn  v.  Eddy,  51 
N.  J.  L,  255,  14  Am.  St.  Rep.  G84,  under  a  statute  quite  sim- 
ilar to  our  own,  held  that  a  summons  might  be  legally  issued 
and  served  on  the  day  of  a  general  election,  which  day  is  by 
law  made  a  legal  holiday.  Magie,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  "  When  the  statute  declares  them  to 
be  legal  holidays  it  does  not  permit  a  reference  to  the  legal 
status  of  Sunday  to  discover  its  meaning,  for  it  proceeds  to 
interpret  the  phrase,  so  far  as  it  is  prohibitory,  by  an  express 
enactment  declaring  what  shall  not  be  done  thereon.  Whafc 
it  thus  expresses  is  prohibited ;  what  it  fails  to  prohibit  remain* 
lawful  to  be  done.  The  plain  intent  of  the  statute,  therefore^ 
is  to  free  all  persons,  upon  the  days  named,  from  compulsory 
labor  and  from  compulsory  attendance  upon  courts  as  officers^ 
Buitors,  or  witnesses.  Its  true  interpretation  will  limit  the 
prohibition,  with  respect  to  the  courts,  ''*®  to  such  actual  ses* 
sions  thereof  as  would  require  such  attendance." 

In  Weil  V.  Geier,  61  Wis.  414,  the  supreme  court  of  Wis* 
consin,  in  construing  a  statute  almost  identical  with  the  one 
under  consideration,  held  that  the  issuance  of  a  summons  by 
a  justice  of  the  peace  on  a  legal  holiday  is  permissible,  be- 
cause a  ministerial  act.  To  the  same  effect  is  Smith  v.  Ihlingy 
47  Mich.  614. 

We  are  convinced  that  a  county  judge,  in  issuing  an  at- 
tachment, exercises  no  judicial  functions,  and  such  a  writ  i» 
not  void  because  issued  on  a  legal  holiday.  The  conclusion 
reached  does  not  conflict  with  the  case  of  the  Merchants^  Nat, 
Bank  v.Jaffray,  86  Neb.  218.  It  was  there  held  that  an  order 
made  by  a  district  or  county  judge  on  a  legal  holiday,  allow- 
ing an  attachment  in  an  action  on  a  debt  not  due,  is  void. 
That  decision  was  placed  upon  the  ground  that  the  granting  of 
such  an  order  is  a  judicial  act.  As  was  said  by  Judge  Post 
in  his  opinion  in  that  case:  "  When  the  application  is  rnade^ 
the  court  or  judge  muist  determine  judicially  that  the  action 
is  one  of  those  contemplated  by  the  statute,  and  that  the  show- 
ing is  sufficient  to  entitle  the  plaintiff  to  an  attachment." 

The  issuance  of  a  writ  of  attachment  on  a  debt  past  due,  a» 
already  stated,  is  a  purely  ministerial  act.  When  the  proper 
affidavit  and  bond  are  filed  it  is  the  imperative  duty  of  the 
county  judge  to  issue  the  attachment.  He  has  no  discretioa 
in  the  matter.  The  judgment  of  the  district  court  is  right, 
and  is  affirmed. 

The  other  judges  concur. 
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Attachment — Effect  of  Mistakes  in  Affidavit  for. — A  small  mis* 
take  in  stating  the  amount  of  the  debt,  clearly  shown  on  the  face  of  the  affi* 
davit  to  be  a  clerical  error  in  calculating  the  interest,  is  not  fatal  to  th* 
attachment:  Rainwater  etc.  Hat  Co.  v.  O'Heal,  82  Tex.  337.  Defects  in  th» 
affidavit  do  not  render  the  judgment  void,  but  are,  at  most,  errors  onlyt 
Skinner  v.  Moore,  2  Dev.  &  B.  138;  30  Am.  Dec.  155.  An  affidavit  for  at- 
tachment  may  be  amended  upon  motion:  Maples  v.  Tunis.  11  Humph.  108;. 
63  Am.  Dec.  779.     See  the  note  to  Fridenberg  v.  Pierson,  79  Am.  Dec  166. 

Appeal— Review  of  Ji'dgment  Where  Evidence  Is  Conflicting. — 
Where  the  evidence  upon  the  trial  of  an  issue  of  fact  is  conflicting,  the  de- 
cision of  the  trial  court  thereon  will  not  be  disturbed  by  the  supreme  court- 
if  it  believes  it  to  be  warranted  by  the  testimony:  Alabama  etc  Ry.  Co.  v. 
Balding,  69  Miss.  255;  30  Am.  St.  Rep.  541,  and  note,  with  the  cases  col- 
lected. 

Holidays. — Ministebial  Acts  Done  Thebeon  Are  Not  Void:  Blaney 
v.  State,  74  Md.  153;  State  v.  Canty,  41  La.  Ann.  587;  Kiger  v.  Coats,  18  Ind. 
153;  81  Am.  Dec.  351.  See  the  note  to  Story  v.  Elliot,  18  Am.  Dea  426,  and 
the  extended  note  to  Coleman  v.  Henderson,  12  Am.  Dec.  290,  where  the> 
validity  of  judicial  acts  performed  on  Sunday  are  discussed. 
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Judgments  Beyond  the  Issues,  No  Estoppel  by. — A  judgment  entered 
by  a  court  outside  the  issues  submitted  to  its  determination,  8taud» 
upon  the  same  footing  as  one  dealing  with  a  subject  matter  which  is  en- 
tirely foreign  to  its  jurisdiction,  and  is  therefore  a  nullity. 

Jodgment  by  Default,  What  Is  Admiited  by. — The  general  rule  that  a. 
default  is  an  admission  of  such  facts  only  as  are  properly  alleged  in  tha 
petition  or  complaint  is  subject  to  the  exception,  that  where,  in  a  fore- 
closure or  other  kindred  proceeding,  a  defendant,  who  is  called  upon  ta 
disclose  his  supposed  but  unknown  interest  in  the  subject  of  the  action^ 
makes  default  he  will  be  held  to  have  admitted  that  his  interest  thereio: 
is  subordinate  to  that  of  the  plaintiff. 

Judgment  by  Default  in  Foreclosure  Suit  How  Far  an  Estoppel. — 
A  default  by  a  junior  mortgagee,  against  whom  relief  is  sought  in  fore- 
closure proceedings,  under  an  allegation  that  he  has  some  unknown  in- 
terest in  the  premises,  which  it  is  prayed  that  he  may  be  compelled  to 
set  up,  or  be  forever  debarred  from  asserting,  is  merely  an  admission 
that  the  plaintiff  in  such  proceedings  has  a  good  cause  of  action,  and 
will  not  estop  the  junior  mortgagee  from  subsequently  enforcing  his  owa 
lien  in  a  suit  against  the  mortgagor. 

Nerval  Brothers  and  Lowley,  for  the  appellant. 

Colman  and  Colraan^  George  B.  France^  and  D.  C.  McKxllip^ 
contra. 

736  Post,  J.     This  action  was  commenced  in  the  district 
court  of  Seward  count}',  to  foreclose  two  mortgages  executed 
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by  A.  C.  Virgin  and  wife,  on  the  twenty-fourth  day  of  Septem- 
ber, 1888,  to  the  Mercliants'  Bank  of  Utica,  to  secure  payment 
of  a  note  of  the  mortgagors  of  that  date,  for  two  thousand  five 
liundred  dollars,  due  six  months  after  date.  It  is  alleged  in 
the  ]ietition  that  said  note  and  mortgages  were  assigned  by 
the  Merchants'  Bank  to  the  plaintiflf  for  value,  before  maturity. 
Upon  a  hearing  before  the  district  court,  all  of  the  defendants 
being  in  default  except  Severin  and  Schark,  a  decree  of  fore- 
■closure  was  entered  as  prayed  upon  the  mortgage  described  in 
the  second  cause  of  action,  but  as  to  the  first  cause  of  action, 
viz.,  the  mortgage  covering  the  west  half  of  the  southwest  quar- 
ter of  section  20,  township  11,  range  1  east,  there  was  a  finding 
for  the  answering  defendants,  and  a  decree  dismissing  the  pe- 
tition; from  which  the  plaintiff  has  appealed.  The  execution 
of  the  mortgage  for  the  consideration  alleged  by  Virgin  and 
wife,  who  were  at  the  time  the  legal  and  equitable  owners  of 
the  property,  is  not  denied. 

The  defendants  above  named,  by  their  answer,  deny  the  as- 
signment of  the  note  and  mortgage  to  the  plaintiff,  and  allege 
that  the  Merchants'  Bank  is  still  the  owner  and  holder 
thereof.  They  further  allege  that  they  are  the  owners  in  fee 
simple  of  said  property,  by  deed  from  Virgin  '"'  and  wife 
bearing  date  of  August  — ,  1889;  that  on  the  sixteenth  day  of 
March,  1889,  one  Neir,  the  holder  of  a  prior  mortgage  upon 
«aid  premises,  which  was  executed  March  12,  1887,  com- 
menced thereon  an  action  of  foreclosure  in  the  district  court 
of  Seward  county,  to  which  the  Merchants'  Bank  of  Utica, 
wliile  still  owning  and  holding  the  note  and  mortgage  in  con- 
troversy, was  made  a  party  defendant,  but  made  default;  that 
upon  a  final  hearing  in  said  action  there  was  a  finding  and 
decree  for  the  defendants  Virgin  and  wife  against  the  Mer- 
oliants'  Bank  as  to  the  mortgage  now  in  question,  and  a 
decree  declaring  it  void  as  to  the  land  in  controversy,  by 
reason  of  which  the  Merchants'  Bank,  and  the  plaintiff,  as  its 
4is.signee,  are  now  estopped  as  against  them  to  assert  any  claim 
«nder  or  by  reason  of  the  mortgage  described  in  the  petition. 

For  a  second  defense  it  is  alleged  that  the  defendants  pur- 
cliMsed,  for  value,  in  good  faith,  relying  upon  the  representa- 
tions of  the  Merchants'  Bank  that  it  claimed  no  interest  in, 
or  lien  upon,  the  land  in  controversy  by  virtue  of  the  mort- 
gage upon  which  this  action  is  based. 

The  reply  is,  in  effect,  a  general  denial. 

The  evidence  with  respect  to  the  date  of  the  assignment  of 
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the  note  and  mortgage  is  voluminous  and  conflicting,  but  in 
view  of  our  conclusion  upon  the  other  propositions  it  is  un- 
necessary to  critically  examine  that  question. 

The  plea  of  res  judicata  is  clearly  insufficient  as  a  defense. 
The  decree  relied  on,  assuming  that  it  is  a  determination  in 
favor  of  Virgin  and  wife  that  the  mortgage  under  considera- 
tion is  not  a  lien  upon  the  premises,  is  not  responsive  to  any 
claim  or  allegation  in  any  pleading  before  the  court,  and  ia 
for  that  reason  coram  non  judice.  The  petition  filed  by  Neir 
contained  the  following  allegation  only  with  reference  to  the 
Merchants'  Bank:  "The  defendant,  the  Merchants'  Bank  of 
Utica,  has,  or  claims  to  have,  some  lien  or  interest  in  said 
premises,  the  nature  of  which  is  to  plaintiff  unknown,  but 
plaintiff  avers  that  the  "^  same  is  subordinate  and  junior 
to  plaintiff's  claim,  and  plaintiff  asks  that  it  may  be  com- 
pelled to  set  the  same  up,  or  be  forever  barred  from  asserting 
the  same."  The  foregoing  allegation  is  followed  by  a  prayer 
for  an  accounting,  order  of  sale,  and  deficiency  judgment.  In 
that  proceeding,  as  already  said,  Virgin  and  wife,  as  well  as 
the  Merchants'  Bank,  made  default.  In  the  decree,  which  is 
in  the  ordinary  form,  immediately  following  the  finding  for 
the  plaintiff  therein,  is  the  entry  upon  which  defendants  rely, 
viz:  "The  court  further  finds  that  the  defendant,  the  Mer- 
chants' Bank  of  Utica,  has  no  right,  title,  or  interest  in  tho 
land  in  controversy  herein." 

This  case  rests  upon  an  entirely  different  principle  from 
those  cases  in  which  the  court  had  acquired  jurisdiotion  over 
the  subject  of  the  judgment  or  decree.  In  such  cases  the  de- 
termination of  the  court,  however  erroneous,  can  be  called  in 
question  only  by  direct  proceedings.  We  are  aware  that  Mr. 
Freeman  in  his  work  on  Judgments,  section  135  a,  expresses 
a  preference  for  the  view  that  a  judgment  is  erroneous  merely, 
and  not  necessarily  void,  altbough  not  responsive  to  any  issue 
of  law  or  fact.  We  are,  however,  unable  to  perceive  wherein 
a  judgment  entered  by  a  court  confessedly  outside  of  the  issues 
submitted  for  its  determination  can  be  said  to  rest  upon  any 
other  or  different  principle  than  one  in  which  the  subject 
matter  is  entirely  foreign  to  the  jurisdiction  conferred  upon 
it.  In  the  language  of  the  supreme  court  of  Ohio,  in  Spoors 
v.  Coeiiy  44  Ohio  St.  497,  "a  judgment  by  a  court  of  compe- 
tent jurisdiction  in  a  case  before  it,  however  erroneously  that 
jurisdiction  may  have  been  exercised,  is  one  thing,  and  a 
judgment  by  a  court  of  like  jurisdiction  in  a  case  not  before  it, 
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is  another  and  quite  a  different  thing.  In  Sheldon  v.  Newton^ 
■3  Ohio  St.  494,  Judge  Ranney  uses  this  language:  "It  is  coram 
Judice  whenever  a  cause  is  presented  that  brings  this  power 
into  action.  But  before  the  power  can  be  affirmed  to  exist 
it  must  be  made  to  appear  that  the  law  has  given  the  '**  tri- 
bunal capacity  to  entertain  the  complaint  against  the  person 
or  thing  sought  to  be  charged  or  affected;  that  such  complaint 
has  actually  been  preferred,"  etc.  The  distinction  above  noted 
is  abundantly  sustained  by  authority:  See,  in  addition  to  cases 
-cited,  Strobe  v.  Downer,  13  Wis.  11;  80  Am.  Dec.  709;  Straight 
T.  Harris,  14  Wis.  509;  Lewis  v.  Smith,  9  N.  Y.  502;  61  Am. 
Pec  706;  Williavison  v.  Prohasco,  8  N.  J.  Eq.  571;  Steele  v. 
Talmer,  41  Miss.  89;  Armstrong  v.  Barton,  42  Miss.  506;  1 
Black  on  Judgments,  183,  184. 

There  is  no  doubt  of  the  jurisdiction  of  a  court  of  equity 
upon  proper  pleadings  in  a  foreclosure  proceeding  to  deter- 
mine the  rights  of  all  parties  thereto  with  respect  to  the  sub- 
ject to  the  controversy,  whetlier  plaintiffs  or  defendants.  But 
the  power  to  conclude  parties  not  claiming  adversely  to  the 
plaintiff,  whether  subsequent  mortgagees,  or  mortgagor  and 
mortgagee,  so  as  to  prevent  them  from  afterwards  asserting 
their  rights  as  against  each  other,  depends  upon  whether 
«uch  power  has  been  invoked  by  one  or  more  of  the  parties 
thus  interested.  In  the  judgment  pleaded  as  a  bar  in  this 
■case,  the  only  relief  sought  was  the  foreclosure  of  the  Neir 
mortgage.  In  his  petition  the  plaintiff  therein  alleged  in 
effect  that  this  mortgage  was  the  prior  lien.  That  was  a 
proposition  which  the  Merchants'  Bank  could  not  controvert. 
It  is  true  it  might  have  answered  (assuming  that  it  was  still 
the  owner  of  the  mortgage),  and  by  cross-bill  secured,  an 
:accounting  and  decree  against  the  mortgagors,  and  an  order  for 
payment  from  the  proceeds  of  the  mortgaged  property  after 
tlie  satisfaction  of  the  prior  lien.  The  general  rule  is  that  a 
•default  is  an  admission  of  such  facts  only  as  are  properly 
alleged  in  the  petition  or  complaint:  Herman  on  Estoppel, 
€ec.  53.  A  recognized  exception,  however,  is  that  where,  in 
a  foreclosure  or  other  kindred  proceeding,  a  defendant  who  is 
called  upon  to  disclose  his  supposed,  but  unknown,  interest 
in  the  subject  of  the  action  makes  default,  he  will  be  held 
thereby  to  have  admitted  that  his  interest  therein  is  subordi- 
nate to  ''*®  that  of  the  plaintiff:  Barton  v.  Anderson,  104 
Ind.  578.  The  Merchants'  Bank,  by  its  default,  must  be  held 
to  have  confessed  the  cause  of  action  of  the  plaintiff  therein, 
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*nd  to  that  extent  the  decree  is  conclusive.    But  the  question 
of  the  validity  of  the  mortgage  now  under  consideration,  as 

6  second  lien,  was  not  presented  by  the  petition,  and  the 
bank,  as  a  defendant  in  that  action,  was  justified  in  assum- 
ing that  Neir,  the  plaintiff,  was  merely  seeking  to  assert  his^^ 
own  lien.  The  judgment  described  in  the  answer  not  being 
conclusive  as  against  the  Merchants'  Bank,  it  follows  that 
the  question  of  the  good  faith  of  the  assignment  of  the  mort- 
gage to  the  plaintiff  is  not  material:  Mc  Williams  v.  Bridges, 

7  Neb.  419. 

2.  The  plea  of  estoppel  in  pais  is  not  sustained  by  the  proofs. 
Not  only  was  the  mortgage  to  the  Merchants'  Bank  of  record 
and  unsatisfied  in  Seward  county,  but  the  answering  defend- 
ants are  conclusively  shown  to  have  had  actual  notice  of  it, 
and  to  have  taken  counsel  as  to  its  validity.  One  of  them, 
Mr.  Severin,  on  his  cross-examination,  admits  that  previous 
to  the  purchase  of  the  land  he  had  a  conversation  with  refer- 
once  to  the  mortgage  in  question  with  Mr.  Hurlburt,  presi- 
dent of  the  bank,  in  which  he  was  informed  by  the  latter  that 
eaid  note  and  mortgage  had  been  pledged  to  the  plaintiff 
herein  for  money  advanced  by  it.  He  testifies,  among  other 
thing?,  as  follows: 

Q.  You  know  at  the  time  you  bought  the  land  that  he  had 
put  up  these  notes  at  the  Lincoln  National  Bank  before  you 
took  tlie  deed  and  paid  the  money? 

A.  The  abstract  showed  the  mortgage  on  it. 

Q.  Notwithstanding  that  decree,  Mr.  Hurlburt  told  you  that 
lie  liad  put  that  mortgage  up  at  the  Lincoln  National  Bank? 

A.  He  said  he  had  put  it  up  as  collateral  security. 

Q.  You  knew  that  when  you  bought  the  land? 

A.  Yes,  sir. 

'"**  It  is  very  evident  that  the  defendants  were  fully  aware 
of  the  facts  with  reference  to  the  mortgage,  and  purchased 
the  property  in  the  mistaken  belief  that,  by  reason  of  the 
decree  above  referred  to,  it  was  no  longer  a  lien  thereon — a 
claim  which,  so  far  as  the  record  discloses,  had  never  been 
made  by  their  grantors.  The  court  therefore  erred  in  dismiss- 
ing the  petition  of  the  plaintiff.  The  decree  of  the  district 
court  will  be  reversed,  and  the  case  remanded,  with  instruc- 
tions to  enter  a  decree  of  foreclosure  in  accordance  with  the 
prayer  of  the  petition. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Judgments  bt  Default— What  AcMirrED  by. — A  judgment  by  default, 
after  service  of  sninmons  and  complaint,  and  failure  to  answer,  admits  the 
trath  of  every  material  allegation  in  the  complaint:  Philb}-icky.  O'Connor,  15 
Or.  15;  3  Am.  St.  Rep.  139,  and  note;  Qarrard  v.  Dollar,  4  Jones,  175;  67 
Am.  Dec.  271.  A  default  is  a  mere  admission  of  the  cause  of  action,  leaviuj^ 
the  rights  of  the  parties  to  be  determined  upon  the  defendant's  motion  to 
be  heard  in  damages:  Welch  t.  Wadsioorth,  30  Conn.  149;  79  Am.  Deo.  236» 
and  note. 

Judgments  bt  Default  in  Foreclosure  Proceedings.— Conclusive- 
ness 07:  See  O'Brien  v.  MoJjiU,  133  Ind.  660;  36  Am.  St.  Rep.  566.  and 
note. 

It  is  true  that  in  section  135  a  of  Freeman  on  Judgments  the  author  "ex« 
presses  a  preference  for  the  view  that  a  judgment  is  erroneous  merely,  and 
not  necessarily  void,  although  not  responsive  to  any  issue  of  law  or  of  fact." 
The  matter  there  under  consideration,  however,  was  a  mere  matter  of  prac« 
tice,  and  the  judgments  referred  to  were  those  based  upon  a  complaint  ade- 
quate to  sustain  them,  but  to  which  the  defendant  had  failed  to  respond 
either  by  demurrer  or  answer.  We  have  no  doubt  that  the  mere  failure  to 
form  an  issne  when  one  is  tendered  by  the  complaint  cannot  make  the  judg- 
ment  void.  If  such  were  the  case,  as  stated  in  that  section,  "the  power  of 
the  judiciary  could  and  would  be  entirely  evaded  by  defendant's  neglecting  to 
interpose  any  defense,  for  it  is  only  by  such  interposition  that  an  issue  cau 
be  formed."  The  matter  under  discussion  in  the  principal  case  was  not,  as 
we  understand  it,  the  result  of  the  failure  of  the  defendant  to  raise  aa 
issue  by  his  neglect  to  answer  or  demur  to  the  complaint.  The  defect  ia 
the  decree  relied  on  was  that  it  extended  entirely  beyond  any  issue  tendered 
by  the  complaint  or  other  pleadings.  That  subject  is  not  considered  at 
section  135  a  of  Freeman  on  Judgments,  but  did  receive  attention  at  section 
120  c  of  the  same  volume,  in  which  it  was  said  that  "  in  some  instances 
courts  have  undertaken  to  decideijuestions  not  involved  in  the  suitor  actioa 
before  them,  and  to  grant  relief  thereon,  and  their  judgments  have  beea 
assailed  for  that  reason,  and,  to  the  extent  which  they  departed  from  the 
matters  embraced  in  the  record,  they  have  been  denied  eflfect."  The  same 
matter  received  further  attention  from  the  same  author  in  the  note  to  Fall* 
V.  Wright,  55  Ark.  562,  29  Am.  St.  Kep.  78.  in  which  attention  was  called  to 
the  fact  that  the  case  of  Reynolds  v.  Stockton,  43  N.J.  £q.  11,3  Am.  St. 
Rep.  305,  bad  been  taken  by  a  writ  of  error  to  the  supreme  court  of  the 
United  Spates,  and  an  opinion  there  rendered  in  harmony  with  the  decision 
of  the  state  court,  and  extracts  were  given  from  the  opinion  of  Mr.  Justice 
Brewer  of  the  supreme  court  of  the  United  States  in  that  case.  These  ex« 
tracts  need  not  here  be  repeated;  it  is  sufficient  to  say  that  they  are  in 
harmony  with  the  decision  in  the  principal  case,  and  with  the  rule  as  stated 
n  section  120  o  of  Freeman  on  Judgments. 
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Spellman  v^  Lincoln  Eapid  Transit  Co. 

[36  Nebraska,  890.] 

Street  Railway  Companies,  Degree  op  Cars  Required  ow,  is  Car- 
riage OF  Passengers. — A  street  railway  company  is  bound  to  exercise 
the  utmost  skill,  diligence,  and  human  foresight  in  conveying  its  passen* 
gers,  and  is  liable  for  slight  negligence. 

Street  Railway  Companies— JJegugence  Presumed  From  Happknino 
OF  Accident — Borden  op  Proof. — In  an  action  against  a  street  rail- 
way company  for  personal  injuries  caused  by  the  derailment  of  a  car, 
the  burden  of  proof  lies  on  the  carrier  to  rebut  the  presumption  of  negli- 
gence which  is  raised  by  the  occurrence  of  such  an  accident,  by  showing 
that  it  was  produced  by  causes  wholly  beyond  his  control,  and  that  h© 
has  not  been  guilty  of  the  slightest  negligence  contributing  thereto,  and 
that,  by  the  exercise  of  the  utmost  human  care,  diligence,  and  foresight, 
the  casualty  could  not  have  been  prevented. 

Charles  A.  Burke,  and  Stearns  and  Strode,  for  the  plaintiff 
in  error, 

Webster,  Rose,  and  Fisherdich,  contra, 

®**  Ragan,  C.  Thomas  Spellman  brought  suit  in  the  dis- 
trict court  of  Lancaster  county,  Nebraska,  against  the  Lincoln 
Rapid  Transit  Company,  alleging  that  it  was  a  corporation 
owning  and  operating  a  street  railroad  in  the  city  of  Lincoln, 
and  that  on  the  23d  of  May,  1890,  while  he,  Spellman,  was  a 
passenger  upon  one  of  the  transit  company's  cars,  the  defend- 
ant, its  agents  and  servants,  so  negligently  and  carelessly 
used,  managed,  and  controlled  the  said  car  and  the  engine  by 
which  it  was  drawn,  and  so  negligently  and  carelessly  man- 
aged, used,  looked  after,  and  repaired  said  road  and  the  tracks 
and  switches  connected  therewith,  that  the  car  in  which  the 
plaintiff  was  carried,  and  the  engine  drawing  the  same,  were 
allowed  to  run  off  the  track;  that  in  consequence  of  the  car 
running  off  the  track  plaintiff  was  thrown  with  great  force  and 
violence  against  the  seat  and  the  railing  thereof  in  front  of  him, 
and  then  back  on  the  seat  and  edges  thereof  behind  him,  and 
was  thereby  permanently  injured,  and  that  the  plaintiff  was 
careful  and  did  not  contribute  to  the  injury  in  any  degree  what- 
tever,  and  prayed  for  damages  against  the  transit  company. 

The  answer  of  the  defendant  denied  all  negligence  of  **** 

itself  or  servants;  admitted   that  the  car  was  derailed   as 

claimed  by  the  plaintiff;  denied  that  the  plaintiff's  injuries 

were  permanent,  and  alleg^'d  that  the  plaintiff  was  suffering 

from  a  rupture  of  old  and  long  standing.     To  this  there  was 

a  reply,  consisting  of  a  general  denial,  by  the  plaintiff. 
AM.  ST.  Kkp.,  Vol.  XXXTUL  —  48 
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There  was  a  trial  to  the  jury,  and  a  verdict  for  the  transit 
company,  and  Spellman  brings  the  case  here  on  error. 

On  the  trial  it  was  admitted  that  the  transit  company  was 
a  corporation  and  engaged  in  the  carrying  of  passengers  for 
hire.  There  was  no  pleading  or  proofs  that  Spellman  was 
guilty  of  any  contributory  negligence  whatever.  The  motive 
power  of  the  cars  was  a  dummy  steam  engine.  The  evidence 
in  the  record  does  not  afford  any  precise  explanation  for  the 
cause  of  the  car's  leaving  the  track. 

The  trial  judge,  at  the  request  of  the  transit  company,  gave 
the  jury  the  following  instruction: 

"While  it  is  the  duty  of  the  defendant,  as  a  carrier  of  pas- 
sengers, to  exercise  proper  care  for  their  safety,  yet  the  de- 
fendant is  not  an  insurer  of  the  safety  of  its  passengers  and 
not  liable  to  them  for  injuries  resulting  from  such  defects  in 
its  means  of  transportation  as  could  not  have  been  guarded 
against  by  the  exercise  of  care  on  its  part,  and  which  are  not 
due  in  any  way  to  negligence  on  its  part. 

"The  test  of  negligence  in  such  cases  is  whether  the  defects 
ought  to  have  been  observed  practically  and  by  the  use  of  or- 
dinary and  reasonable  care." 

The  giving  of  this  instruction  is  here  assigned  for  error.  It 
will  be  observed  that  the  test  submitted  by  the  learned  judge 
to  the  jury  was  whether  the  transit  company  used  ordinary 
and  reasonable  care.  The  defendant  in  error  was  a  common 
carrier  of  passengers  for  hire,  and  the  question  to  be  deter- 
mined in  passing  upon  the  correctness  of  this  instruction  is, 
what  degree  of  care  is  due  from  a  common  carrier  of  passen- 
gers to  its  passengers? 

In  2  Rorer  on  Railroads,  page  1434,  it  is  said:  "  For  inju- 
ries occasioned  by  negligence,  street  railways  are  liable,  **' 
as  others  are,  upon  common-law  principles,  and  no  more  so." 
And  on  page  1436  the  same  authority  says:  "The  company 
is  bound  to  the  highest  degree  of  care  and  utmost  diligence  to 
prevent  their  (passengers)  injury."  To  the  same  effect,  see 
Shearman  and  Red  field  on  Negligence,  sec.  226. 

In  Sviith  v.  St.  Paul  etc.  Ry.  Co.,  32  Minn.  1,  50  Am.  Rep. 
550,  the  court  say:  "Street  railway  companies,  as  carriers  of 
passengers  for  hire,  are  bound  to  exercise  the  highest  degree 
of  care  and  diligence  consistent  with  the  nature  of  their  un- 
dertaking, and  are  responsible  for  the  slightest  negligence." 

In  Sales  v.  Western  Stage  Coach  Co.,  4  Iowa,  547,  the  rule 
is  thus  laid  down:  "  Carriers  of  passengers  for  hire  are  bound 
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to  exercise  the  utmost  skill  and  prudence  in  conveying  their 
passengers,  and  are  responsible  for  the  slightest  negligence  or 
-want  of  skill  in  either  themselves  or  their  servants":  See  also 
Bonce  v.  Dubuque  Street  Ry.  Co.,  63  Iowa,  278;  36  Am.  Rep. 
221. 

In  Derwort  v.  Loomer,  21  Conn.  245,  the  supreme  court  of 
that  state  laid  down  the  rule  thus:  "In  the  case  of  common 
carriers  of  passengers,  the  highest  degree  of  care  which  a 
reasonable  man  would  use  is  required  by  law." 

This  is  also  the  doctrine  of  the  supreme  court  of  California. 
See  Wheaton  v.  North  Beach  etc.  R.  R.  Co.,  36  Cal.  590,  where 
it  is  said:  *'  Passenger  carriers,  by  their  contract,  bind  them- 
selves to  carry  safely  those  whom  they  take  into  their  coaches 
or  cars,  as  far  as  human  foresight  will  go;  that  is,  for  the  ut- 
most care  and  diligence  of  very  cautious  persons." 

This  is  also  the  rule  in  New  York.  See  Maverick  v.  Eighth 
Ave.  R.  R.  Co.,  36  N.  Y.  378,  where  it  is  said:  "Passenger 
carriers  bind  themselves  to  carry  safely  those  whom  they  take 
into  their  coaches,  to  the  utmost  care  and  diligence  of  very 
cautious  persons":  See,  also,  Carroll  v.  Staten  Island  R.  R.  Co.^ 
5SN.  Y.  126;  17  Am.  Rep.  221. 

This  is  also  the  doctrine  of  the  supreme  court  of  Colorado: 
See  Denver  etc.  Ry.  Co.  v.  Woodward,  4  Col.  1. 

®®*  This  is  the  doctrine  of  the  supreme  court  of  the  United 
States.  In  PJdladelphia  etc.  R.  R.  Co.  v.  Derby,  14  How.  485, 
it  is  said:  "  Wlien  carriers  undertake  to  convey  persons  by 
the  powerful,  but  dangerous,  agency  of  steam  public  policy 
and  safety  require  that  they  be  held  to  the  greatest  possible 
oare  ajid  diligence."  This  doctrine  is  reaffirmed  by  the  same 
court  in  Steamboat  New  World  v.  King,  16  How.  469.  See 
these  cases  cited  and  approved  in  Indianapolis  etc.  R.  R.  Co.  v. 
Ilorst,  93  U.  S.  291,  where  the  court  say,  in  reviewing  the 
cases  cited  above:  "We  desire  to  reaffirm  the  doctrine,  not 
-only  as  resting  on  public  policy,  but  on  sound  principles  of 
law."  They  also  cite  New  York  etc.  R.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  and  quote  and  affirm  that  case  as  saying:  "The 
highest  degree  of  carefulness  and  diligence  is  expressly  ex- 
acted." Continuing  the  court  say:  "The  standard  of  duty 
ehould  be  according  to  the  consequences  that  may  ensue  from 
carelessness.  The  rule  of  law  has  its  foundation  deep  in  pub- 
lic policy.  It  is  api)roved  by  experience  and  sanctioned  by  the 
plainest  principles  of  reason  and  justice.  It  is  of  great  im- 
portance that  courts  of  justice  should  not  relax  it.     The  terms 
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in  question  do  not  mean  all  the  care  and  diligence  the  human 
mind  can  conceive  of,  nor  such  as  will  render  the  transporta- 
tion free  from  any  possible  peril,  nor  such  as  would  drive  the 
carrier  from  his  business;  but  it  does  emphatically  require 
everything  necessary  to  the  security  of  the  passenger,  and 
reasonably  consistent  with  the  business  of  the  carrier  and  the 
means  of  conveyance  employed. 

*•  The  rule,  as  gathered  from  the  foregoing  authorities,  re- 
quires that  a  common  carrier  of  passengers  shall  exercise 
more  than  ordinary  care;  it  requires  the  exercise  of  extra- 
ordinary care;  the  exercise  of  the  utmost  skill,  diligence,  and 
human  foresight;  and  makes  the  carrier  liable  for  the  slight- 
est negligence." 

It  follows  from  the  foregoing  that  the  giving  of  the  instruc* 
tion  complained  of  was  error. 

®**  Spellman  also  assigns  as  error  the  giving  by  the  court 
below,  at  the  request  of  the  transit  company,  instructions, 
numbers  2  and  3.     They  are  as  follows: 

"2.  If  the  jury  find  from  the  evidence  that  the  defendant 
constructed  and  laid  its  track  in  a  proper  manner,  and  had 
the  same  made  safe  and  in  good  condition  at  the  place  of  the 
accident  complained  of  before  it  was  put  into  use,  and  from 
time  to  time  since,  at  reasonably  short  intervals,  had  the 
same  inspected  and  repaired  by  competent  track-men,  spe- 
cially employed  for  that  purpose,  and  that  the  car  upon  which 
the  plaintiff  was  riding  at  the  time  of  the  accident  was  de- 
railed without  any  fault  or  neglect  of  the  person  or  persons 
in  charge  thereof  for  defendant,  and  the  same  is  not  shown  to 
have  been  caused  by  any  defect  in  said  road  or  car,  then  the 
plaintiff  could  not  recover  for  any  injuries  caused  thereby, 
and  the  jury  should  find  for  the  defendant. 

*'3.  Unless  the  jury  find  that  the  cause  of  the  accident  was 
some  definite  and  proven  defect  of  defendant's  road,  engines, 
or  cars,  or  negligence  on  the  part  of  defendant's  employees  in 
operating  the  same,  and  could  have  been  avoided  by  exercise 
of  proper  care  in  inspection  and  repair  and  operation,  then 
the  jury  will  find  for  the  defendant.  The  mere  fact  that  the 
defendant's  car  left  the  track,  and  that  plaintiff  thereby  sus- 
tained injury,  is  not  sufficient  to  sustain  a  verdict  for  tlie 
plaintifi".  To  find  a  verdict  for  the  plaintiff  the  jury  must 
find  that  the  defendant  was  in  some  way  negligent  in  the  care 
of  its  track  or  the  running  of  its  train,  and  the  accident  was 
caused  by  such  negligence." 
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We  ehall  consider  these  two  instructions  together.  The 
<;ourt,  in  effect,  told  the  jury  by  these  instructions  that,  though 
Spellman  might  have  been  injured  by  the  derailing  of  the 
car,  that  fact  did  not  raise  a  presumption  of  negligence  against 
the  transit  company;  and  further,  it  put  the  burden  on  Spell- 
man of  proving  the  particular  cause  of  the  derailment  of  the 
car. 

S9«  In  2  Rorer  on  Railroads,  page  1434,  it  is  said:  "Inactions 
against  ....  (street  railways)  for  personal  injuries  caused 
by  the  cars  leaving  the  track,  the  burden  of  proof  is  on  the 
company  to  show  that  there  was  no  fault  or  want  of  care  on 
its  part":  See  the  same  doctrine  in  Patterson's  Railway  Com- 
pany Accident  Law,  sec.  439. 

The  supreme  court  of  the  United  States  in  Stores  v.  Saltori" 
stall,  13  Pet.  181,  decided:  "In  an  action  against  the  owner 
of  a  stage-coach  used  for  carrying  passengers  for  an  injury 
€ustained  by  one  of  the  passengers  by  the  upsetting  of  the 
coach,  the  owner  is  not  liable,  unless  the  injury  of  which  the 
plaintiff  complains  was  occasioned  by  the  negligence  or  want 

of  proper  skill  or  care  in  the  driver  of  the  carriage The 

fact  that  the  carriage  was  upset  ....  is  prima  facie  evidence 
that  there  was  carelessness  or  negligence  or  want  of  skill  upon 
the  part  of  the  driver,  and  casts  upon  the  defendant  the  bur- 
den of  proving  that  the  injury  was  not  occasioned  by  the 
•driver's  fault."  This  case  was  affirmed  by  the  same  court  in 
New  Jersey  R.  R.  Co.  v.  Pollard,  22  Wall.  341. 

In  Railroad  Co.  v.  Walrath,  38  Ohio  St.  461,  43  Am.  Rep. 
433,  the  supreme  court  of  Ohio  thus  announces  the  rule:  "On 
proof  of  injury  sustained  by  a  passenger  on  a  railroad  train 
by  the  falling  of  a  berth  in  a  sleeping-car,  and  that  the  pas- 
cenger  was  without  fault,  a  presumption  arises,  in  the  absence 
of  other  proof,  that  the  railroad  company  is  liable";  citing 
«nd  affirming  Iron  Ry.  Co.  v.  Mowery,  36  Ohio  St.  418,  38 
Am.  Rep.  597. 

The  supreme  court  of  Colorado  in  Denver  etc.  Ry,  Co.  v. 
Woodward,  4  Col.  1,  adopted  the  rule  in  this  language:  "If  a 
passenger  is  killed  in  consequence  of  the  overturning  of  a  car» 
a  presumption  arises  that  the  casualty  was  the  result  of  negli- 
:gence,  but  such  presumption  may  be  rebutted." 

The  supreme  court  of  Minnesota  in  Smith  v.  St.  Paul  etc. 
Ry.  Co.f  32  Minn.  1,  50  Am.  Rep.  550,  formulates  the  rule  as 
follows: 

8»T  «.  w^here  an  injury  occurs  to  a  passenger  through  a  de- 
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feet  in  the  construction,  or  working,  or  management  of  the^ 
veliicle,  or  any  thing  pertaining  to  the  service  which  the  carrier 
ought  to  control,  a  presumption  of  negligence  arises  from  the 
happening  of  the  accident,  and  upon  such  proof  the  burden 
will  devolve  upon  the  defendant  to  exonerate  himself  by 
showing  the  existence  of  causes  beyond  his  control,  unlesa 
evidence  thereof  appears  as  part  of  the  plaintiff's  case." 

In  the  course  of  the  opinion  the  learned  judge  who  deliv- 
ered it  said:  "The  severe  rule,  which  enjoins  upon  the  car- 
rier such  extraordinary  care  and  diligence,  is  intended,  for 
reasons  of  public  policy,  to  secure  the  safe  carriage  of  pas- 
sengers, in  so  far  as  human  skill  and  foresight  can  affect  such 
result.  From  the  application  of  this  strict  rule  to  carriers,  it 
naturally  follows  that  where  an  injury  occurs  to  a  passenger 
through  a  defect  in  the  construction,  or  working,  or  manage- 
ment of  the  vehicle,  or  any  thing  pertaining  to  the  service^ 
which  the  carrier  ought  to  control,  a  presumption  of  negli- 
gence arises.  The  rule  is  therefore  frequently  stated,  in  gen- 
eral terms,  that  negligence  on  the  part  of  the  carrier  may  bo^ 
presumed  from  the  mere  happening  of  the  accident.  The- 
reason  of  the  rule  seems  to  be  that  from  the  very  nature  of 
things  the  means  of  proving  the  specific  facts  are  more  ia 
the  power  of  the  carrier.  The  latter,  owning  the  property 
and  controlling  the  agencies,  is  presumed  to  have  peculiarly 
within  his  077n  knowledge  the  cause  of  the  accident,  which 
he  might  be  interested  to  withhold,  and  might  himself  be 
unable  to  prove." 

Such  is  the  doctrine  of  the  supreme  court  of  Illinois  as  ex-^ 
pressed  by  that  court  in  Peoria  etc.  R.  R.  Co.  v.  Reynolds,  88- 
111.  418,  where  it  is  said:  "Where  a  railway-car  is  thrown 
from  the  track,  whereby  a  passenger  for  hire  is  injured,  the 
presumption  is  that  the  accident  resulted  either  from  the  fact 
that  the  track  was  out  of  order,  or  the  train  badly  managed, 
or  both  combined,  and  the  burden  is  on  ®*®  the  company  to 
show  it  was  not  negligent  in  any  respect."  This  is  also  the 
rule  in  Indiana:  See  Pittsburgh  etc.  R.  R.  Co.  v.  Williams,  74 
Ind.  462.  It  is  also  the  rule  in  New  York:  See  Seybolt  v.  iVeu^ 
York  etc.  R.  R.  Co.,  95  N.  Y.  562;  47  Am.  Rep.  76. 

In  Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398,  12  Am.  Rep. 
720,  the  action  was  against  a  street  railway  company  for  in- 
juries resulting  to  plaintiff  from  an  accident  that  happened 
while  she  was  traveling  in  one  of  the  defendant's  cars.  The 
plaintiff,  to  prove  her  case  against  the  street-car  company^ 
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called  the  conductor  and  the  driver  of  the  car  as  witnesses,  and 
they  testified  that  the  car  ran  off  the  track,  one  wheel  insidci 
and  one  outside,  of  the  track;  that  they,  with  others,  left  the 
car  in  question;  that  there  was  no  defect  in  the  car,  the 
wheels,  or  the  track;  that  the  car  was  going  about  five  miles 
an  hour;  that  when  they  lifted  the  forewheels  on  the  track, 
every  thing  was  right,  and  the  car  went  on;  that  the  cars 
went  over  this  place  just  before  and  just  afterwards  without 
trouble,  and  they  did  not  know  what  made  the  car  run  off. 

At  the  close  of  plaintiff's  case  defendant  requested  a  ruling 
that  the  plaintiff  could  not  recover,  because  slie  had  failed  to 
show  negligence  on  the  part  of  the  street  railway  company. 
This  motion  was  overruled.  The  railway  company  then  in- 
troduced evidence  that  the  road  where  the  accident  occurred 
had  been  gone  over  by  their  superintendent  the  day  before 
the  accident,  and  that  there  was  no  defect  in  it;  that  the  day 
after  the  accident  he  saw  the  place  where  it  occurred,  and 
that  there  was  nothing  the  matter  with  the  road  then,  and 
had  not  been  since.  The  railway  company  then  requested 
the  court  to  instruct  the  jury  as  follows: 

"The  plaintiff  received  her  accident  from  the  fact  of  the 
car's  running  off  the  track  while  traveling  at  a  moderate  rate. 
There  is  no  evidence  that  the  car  was  out  of  order.  It  is  not 
claimed  that  the  driver  did  any  thing  wrong,  or  ***  that  the 

rails  were  before,  or  then,  or  afterwards  out  of  order 

Under  these  circumstances  the  plaintiff  cannot  recover.  That 
there  was  no  evidence  of  any  negligence  on  the  part  of  the 
railway  company.  Tliat  the  burden  of  proof  is  upon  the  plain- 
tiflf  to  show  how  the  accident  happened,  and  what  was  the  par- 
ticular negligence  that  caused  the  same;  and  that,  unless  the 
plaintiffs  had  done  so,  they  could  not  recover." 

The  trial  court  refused  to  so  instruct,  and  this  refusal  was 
assigned  as  error.  On  appeal  to  the  supreme  court  it  said: 
"On  the  trial  of  an  aption  against  a  street  railway  corporation 
for  injuriiig  a  passenger,  proof  that  the  injury  was  caused  by 
a  car's  running  off  the  track  at  a  place  where  the  track  and 
the  car  were  under  the  exclusive  control  of  the  defendants, 
is  sufficient  to  charge  them  with  negligence  in  the  absence  of 
any  evidence  that  the  accident  happened  without  their  fault." 

In  the  light  of  the  foregoing  authorities  the  court  erred  in 
giving  the  instructions  complained  of. 

In  our  review  of  this  case  we  have  not  been  unmindful  of 
the  suggestion  of  the  counsel  for  defendant  in  error  that  the 
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trial  court  cured  instruction  No.  3  complained  of  by  instruct- 
ing the  jury  of  his  own  motion:  "A  train  of  cars,  similar  to 
that  operated  by  the  defendant,  is  presumed  to  stay  upon  the 
track,  and  if  such  train  should,  for  any  reason,  leave  the 
track,  the  presumption  is  that  it  left  the  track  through  some 
fault  of  the  defendant."  It  is  not  necessary  to  determine 
now  whether  tliis  construction  conflicted  with  the  ones  com- 
plained of,  nor  whether  one  cured  the  other.  The  greatest 
difficulty  with  the  instruction  complained  of  lies  in  this: 
**  Unless  the  jury  find  that  the  cause  of  the  accident  was  some 
definite  and  proven  defect  of  defendant's  road,  engine,  or  cars, 
or  negligence  on  the  part  of  the  defendant's  employees  in 
operating  the  same,  and  could  have  been  avoided  by  the  exer- 
cise of  proper  care  in  inspection,  repairing,  and  operation^ 
then  the  jury  will  *•*•  find  for  the  defendant."  Here  the 
jury  were  told  in  effect  that  the  burden  was  on  the  plaintiff 
below  to  prove  the  cause  of  the  derailment.  This  is  not  the 
rule.  Tliere  is  no  claim  by  any  one,  nor  is  there  a  word  of 
evidence  that  Spellman  was  guilty  of  any  negligence  what- 
ever. The  transit  company  was  a  common  carrier  of  passen- 
gers. Spellman  was  a  passenger  on  its  train.  The  car  on 
which  he  was  riding  was  derailed.  He  alleged  he  was  in- 
jured thereby,  and  there  was  evidence  to  support  the  allega- 
tion. He  alleged  that  the  derailment  of  the  car  was  through 
the  carrier's  negligence.  The  law,  by  presumption,  supplied 
that  proof  for  him.  This  was  enough.  The  burden  was  then 
on  the  carrier  to  rebut  this  presumption  of  negligence  by 
showing  that  it  was  produced  by  causes  wholly  beyond  its 
control,  and  that  it  had  not  been  guilty  of  the  slightest  neg- 
ligence contributing  thereto,  and  that  by  the  exercise  of  the 
utmost  human  care,  diligence,  and  foresight  the  casualty 
could  not  have  heen  prevented. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to  grant 
the  plaintiff  in  error  a  new  trial. 

Reversed  and  remanded. 

The  other  commissioners  concur. 


Street  Ratlwats — Carriaob  of  Passengers— DsaRitK  of  Cars. — It  ii 
the  duty  of  a  street-car  company  to  exercise  the  highest  practical  degree  of 
care  and  skill  to  safely  carry  a  passenger  through  his  trip:  WillmoU  v.  Cor* 
rif/an  By.  Co.,  106  Mo.  535;  Watson  v.  St.  Paul  etc  Ry.  Co.,  42  Minn.  46; 
Toyeha  etc.  By.  Co.  v.  Hlggs,  38  Kan.  375;  5  Am.  St.  Rep.  754,  The  ex- 
posure  of  a  passenger  to  danger,  wliich  the  exercise  of  »  reasonable  foresight 
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would  have  anticipated  and  due  care  avoided,  is  negligence  on  the  part  of 
the  carrier:  Lehr  v.  Steinway  etc.  R.  E.  Co.,  118  N.  Y.  556.  A  street-car 
'Company  la  not  liable  as  an  insurer  of  the  safety  of  its  passengers,  and  is 
■only  answerable  for  any  injury  which  may  happen  through  its  own  negli* 
gence  or  that  of  its  servants:  Wormtdorf  v.  Detroit  etc  By.  Co.,  75  Mich. 
472;  13  Am.  St.  Rep.  453. 

Neoligencs — Presumptioit  of  From  Happeking  of  Accident. — This 
question  is  thoroughly  discussed  in  the  extended  notes  to  Long  r.  Pennsyl- 
vania R.  R.  Co.,  30  Am.  St.  Rep.  736-738,  and  Philadelphia  etc.  R.  R,  Co.  ▼. 
Anderson,  20  Am.  St.  Rep.  490-495.  And  see,  also,  Thyng  t.  Fitchburg 
£.  R.  Co.,  156  Mass.  13;  32  Am.  St.  Rep.  425. 
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GiLLETT  V.  Whiting. 

[141  New  Yokk,  7L] 

Brokir's  Uir authorized  Sale,  Ratification  or. — If  a  broker,  after  making 
a  sale  of  stock  purchased  by  him  for  his  customer,  which  sale  was  uuau< 
thorized  for  lack  of  notice  of  the  time  and  place  thereof,  sends  the  cus* 
tomer  an  account  of  the  sale,  crediting  him  with  the  price  realized,  and 
he  thereupon  promises  to  pay  the  balance  remaining  due  to  the  broker 
as  shown  by  such  account,  and  makes  no  objection  to  the  sale  or  the 
want  of  notice,  this  is  a  ratification  of  the  act  of  the  broker,  and  en> 
titles  him  to  recover  the  sum  due  him  for  advances  to  the  customer. 

Evidence — Discretion  of  the  Court. — When  an  examination  of  the  book* 
of  a  broker  is  sought  for  the  purpose  of  discrediting  bis  alleged  pur- 
chase of  certain  stocks  the  court  has  discretion  to  exclude  from  such 
examination  the  names  of  the  other  customers  of  the  broker  as  thej 
appear  on  his  books. 

Evidence  as  to  What  Books  Brokers  Usually  Keep  Is  Not  Adiiis. 
siBLB  where  the  testimony  shows  what  books  were  actually  kept,  and 
what  became  of  them. 

Action  to  recover  a  balance  claimed  to  be  due  plaintififs  at 
stockbrokers  for  a  loss  incurred  by  them  in  purchasing  cer- 
tain stocks  for  the  defendant.  The  plaintiffs,  after  demand- 
ing further  margins  of  the  defendant,  sold  his  stocks  and 
rendered  him  an  account  of  sale  as  shown  in  the  opinion  of 
the  court  and  thereafter  brought  this  action  to  recover  the 
amount  due  as  shown  by  such  account.  Judgment  for  the 
plaintiffs.     Defendant  appealed. 

Joseph  A.  Shoudy,  for  the  appellant. 

Jra  D,  Warren^  for  the  respondent. 
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'''  FiNcn,  J.  On  a  former  appeal  in  this  case  it  was  held 
that  tlie  broker's  sales  of  the  stock  bought  for  the  defendant 
were  unauthorized  for  lack  of  notice  of  the  time  and  place  of 
sale,  which  amounted  to  a  conversion,  and  that  such  unwar- 
ranted sales  destroyed  the  foundation  of  plaintiffs  claim,  and 
left  him  without  remedy  for  the  advances  made:  120  N.  Y. 
402.  It  is  now  insisted  that  the  second  division  of  this  court 
in  so  ruling  disregarded  earlier  decisions  to  the  contrary,  dis- 
turbed a  settled  doctrine,  and  left  it  impossible  to  reconcile 
the  cases:  Gruman  v.  Smith,  81  N.  Y.  25;  Capron  v.  Thomp- 
son, 86  N.  Y.  419;  Minor  v.  Beveridge,  67  Hun,  1.  We  shall 
certainly  try  to  clear  the  doctrine  of  its  diflBculties,  and  end 
the  supposed  collision  of  authorities  when  the  fit  occasion 
comes;  but  to  make  the  effort  now  would  compel  us  to  go  en- 
tirely outside  of  the  very  different  question  involved  in  thifr 
appeal.  For  the  second  division  further  held,  referring  ta 
some  evidence  appearing  in  the  record,  that  if  it  should  bo^ 
proved  that  after  the  unauthorized  sales  had  been  made,  and 
after  due  notice  of  them  had  been  given  to  the  defendant^ 
and  after  an  account  had  been  presented  embodying  the  re^ 
suit,  the  customer  promised  to  pay  the  resultant  loss  as  a. 
balance  due,  it  would  be  conclusive  '*  upon  him,  and  justify 
a  judgment  for  the  plaintiff;  and  the  case  has  been  tried  and 
decided  on  that  theory.  The  court  charged  the  jury  that 
there  could  be  no  recovery  unless  they  became  satisfied  that 
such  promise  had  been  made  with  full  knowledge  of  the  facts, 
and  submitted  that  question,  arising  upon  evidence  quite  con- 
tradictory, as  the  substantial  issue  to  be  determined.  What 
remains  for  us  to  consider  is  simply  whether  there  was  any 
evidence  to  sustain  the  verdict,  which  was  for  the  plaintiff, 
and  whether  any  material  errors  occurred  in  reaching  that  re- 
sult. 

The  promise  of  the  defendant,  if  made,  can  operate  as  & 
waiver  of  the  right  to  notice,  or  as  a  ratification  of  the  method 
of  sale  adopted,  and  so  does  not  require  that  the  proof  should 
reach  to  the  extent  of  an  account  stated,  a  denial  of  which^ 
as  a  proven  fact,  furnishes  the  basis  for  the  appellant's  prin- 
cipal argument.  Without  an  actual  agreement  upon  a  pre- 
cise balance,  and  a  promise  to  pay  that  as  such,  the  evidence 
may  still  show  a  promise  on  the  part  of  the  defendant  which 
necessarily  recognizes  and  ratifies  the  sales  made,  and  th© 
method  which  the  broker  pursued. 

The  principal  loss  occurred  from  the  sale  of  the  Northweatr 
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€rn  stock.  The  capital  advanced  for  its  purchase  by  the 
broker  was  over  $8,000,  and  the  loss  on  the  sale  about  ten  per 
cent,  with  only  a  margin  of  $200  to  apply  on  the  deficiency, 
while  the  Ohio  Southern  cost  only  about  $1,100,  which  its 
own  margin  of  $200  fully  and  sufficiently  protected.  The 
Northwestern  stock  was  sold  on  or  about  October  18,  1884, 
and  it  is  agreed  on  all  sides  that  on  the  second  day  of  the  en- 
euing  December  the  brokers  made  up  an  account  to  that  date 
which  showed  the  sale  made,  the  prices  given  and  received, 
the  amount  of  the  loss,  and  claimed  a  balance  due  from  de- 
fendant of  over  $1,500,  to  be  further  reduced  by  the  outcome 
of  the  Ohio  Southern  stock  still  remaining  on  hand.  With 
the  account  went  a  letter  calling  for  $500  or  $600  to  apply 
upon  the  deficiency,  and  as  an  approximate  sum  to  cover  the 
loss  which  could  not  be  precisely  ascertained  until  a  **  sale 
of  the  Ohio  Southern.  This  account  and  letter  the  defendant 
received,  and,  with  a  full  knowledge  of  the  sale  made  and 
the  price  realized,  the  evidence  tends  to  show  that  he  prom- 
ised to  pay  the  sum  demanded.  Making  no  objection  to  the 
sale,  raising  no  question  of  want  of  notice  to  him,  in  no  man- 
ner criticising  the  broker's  action,  the  defendant  accepted  the 
result,  and  ratified  the  action  which  produced  it,  by  promis- 
ing to  pay  the  deficiency.  As  it  respects  the  Northwestern 
etock,  there  is  abundant  evidence  to  sustain  the  conclusion  of 
the  jury  that  the  defendant  waived  the  objection  of  want  of 
notice,  and  ratified  the  sale  made. 

The  case  is  equally  strong  as  to  the  later  sale  of  the  Ohio 
Southern.  That  was  sold  in  January  of  1885.  The  defend- 
ant admits  in  effect  that  he  received  a  notice  prior  thereto 
that  unless  he  made  good  the  deficiency  already  existing  by 
the  28th  of  January  the  stock  would  be  closed  out.  He  thus 
had  substantial  notice  of  the  time  of  sale,  and  opportunity  to 
protect  himself  if  he  pleased,  and  in  view  of  his  previous 
waiver  and  assent  to  the  mode  of  sale  adopted,  a  more  pre- 
cise or  particular  notice  was  hardly  requisite.  And  in  addi- 
tion there  is  again  proof  that  after  all  the  sales  were  made  and 
when  he  knew  they  were  made  he  promised  to  pay  the  result- 
ant loss.  He  denies  that,  but  his  cross-examination  weak- 
ened his  credibility,  and  the  conflict  of  testimony  was  settled 
by  the  verdict  of  the  jury. 

There  were  some  exceptions  taken  on  the  trial,  but  rather 
technical  than  substantial.  On  the  cross-examination  of  plain- 
tiff, the  counsel   for  the  defendant  sought  to  follow  through 
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the  books  of  account  produced,  not  only  the  transaction  in 
question,  but  other  dealings  with  other  people,  for  the  avowed 
purpose  of  discrediting  the  alleged  purchase  of  the  brokers 
tliat  had  been  positively  sworn  to,  and  the  checks  used  had 
been  produced  and  identified.  Nevertheless,  the  court  al- 
lowed free  rangeof  inquiry  except  as  to  the  names  of  the  other 
customers,  and  that  restriction  is  the  subject  of  an  exception. 
I  think  it  was  fairly  within  the  discretion  of  the  court,  and 
that  such  discretion  was  reasonably  exercised. 

'®  The  offer  to  prove  by  an  expert  what  books  are  usually 
kept  by  stockbrokers  was  clearly  inadmissible.  What  books 
the  plaintiffs  did  keep  was  shown,  and  what  had  become  of 
them.  If  there  was  basis  for  claiming  that  any  were  with- 
held, the  counsel  had  his  remedy,  and  could  submit  his  infer- 
ences to  the  jury. 

Passing  by  some  trivial  objections  based  on  the  form  of  an- 
swers made,  we  come  to  the  exception  to  the  court's  refusal 
to  charge  tiiat  "  to  make  defendant  liable  for  a  ratification  of 
an  unlawful  sale  it  must  appear,  to  the  satisfaction  of  the  jury, 
that  he  knew  his  legal  rights."  What  rights  were  referred  to, 
or  how  the  plaintiff  was  to  prove  the  extent  of  defendant's 
legal  knowledge,  we  are  not  told,  nor  why  the  latter  instead 
of  asserting  ignorance,  explicitly  declared  that  he  knew  plain- 
tiff had  violated  his  contract  by  selling  his,  defendant's,  prop- 
erty. No  ground  existed  for  such  a  charge,  even  if  in  any 
conceivable  case  it  could  be  justified.  It  cannot  be  necessary 
to  argue  seriously  that  there  was  no  error  in  the  court's  re- 
fusal. 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  afHrmed.  

Trial— DiscHETiON  oj  Court  in  Apmittino  Evidence. — The  trial  court 
may  exercise  reasonable  discretion  in  applying  or  relaxing  rules  for  the  iu- 
trovluction  of  tecstimony  accordiug  to  cirouiiistances  apparent  only  to  the 
court  itself,  and  a  strict  uniformity  at  all  times  ia  not  to  be  expected:  Run- 
yan  v.  Price,  15  Ohio  St.  1;  86  Am.  Dec.  459. 

AoENrY.— Ratification  of  Unauthorized  Acts  op:  See  the  extended 
note  to  Atlee  v.  Bartholomew,  5  Am.  St.  Rep.  109-114,  and  the  notes  to  St. 
Louis  etc.  Hy.  Co.  v.  Bennett,  22  Am.  St.  Rep.  190;  Mayor  etc.  t.  Reynolds, 
S3  Am.  Dec.  544,  and  McHugh  v.  County  of  Schuylkill,  5  Am.  Rep.  447.  A 
vendor  having  received  a  deposit  ou  a  sale  of  real  estate  is  estopped  to  deny 
the  authority  of  the  agent  making  the  sale:  Bogart  v.  Crosby,  80  Cal.  195; 
A'(i)/i.*  V.  Olitry,  80  Cal.  90;  13  Am.  St.  Rep.  101,  and  note.  As  to  the  right 
of  a  broker  to  recover  commissions  for  an  unauthorized  sale,  see  Minor  v. 
Beoeridi/f,  141  N.  Y.  399,  post  804,  and  note. 
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Principals  and  Agents,  Who  Are. — A  banker  holding  himself  oat  u 
dealing  in  choice  stocks,  and  promising  carefnl  attention  to  his  cus- 
tomers, occupies  with  such  customers  the  relation  of  principal  and 
agent. 

Bankers  Acting  as  Agents — Degree  op  Care  Required  of. — A  banker 
doiug  business  in  the  city  of  New  York,  and  advertising  himself  as 
dealing  in  choice  stocks,  and  promising  his  customers  careful  attention 
in  all  their  financial  transactions,  must  exercise  as  to  them  a  degree  of 
care  commensurate  with  the  importauce  and  risk  of  the  business  to  be 
done  and  a  skill  and  capacity  adequate  to  its  performauce.  That  care 
and  skill  are  such  as  should  characterize  a  banker  operating  for  others 
in  a  financial  center,  and  difi"er  in  kind  from  the  ordinary  diligence  and 
capacity  of  the  ordinary  citizen. 

A  Banker  Acting  WrraouT  CoMPENSAnoN  in  Making  Investments  for 
his  customers  is,  nevertheless,  under  obligation  to  exercise  such  dili- 
gence as  he  has  promised  to  those  dealing  with  him,  and  such  skill  and 
knowledge  as  he  has  held  himself  out  to  possess. 

Neoltgenck,  What  Is. — A  Mandatary  Whose  Situation  oe  Employment 
Implies  Skill  or  Knowledge  adequate  to  the  undertaking  is  always 
answerable  for  losses  or  injuries  resulting  from  want  of  the  exercise  of 
such  skill  or  knowledge. 

Evidence — Burden  of  Proof  as  to  Banker's  Liability  for  Loss. — Upon 
proof  that  plaintiff  put  into  defendant's  hands,  as  his  banker  and  agent, 
moneys  to  be  loaned  upon  demand,  for  interest,  and  in  the  mode  pro- 
vided by  custom  and  usage,  and  that  such  moneys  had  not  been  re- 
turned, after  proper  demand,  the  defendant  must  assume  the  burden  of 
proving  that  he  did  his  duty  faithfully  and  without  negligence  or  miscon- 
duct, BO  that  the  resulting  loss  was  not  bis,  but  must  justly  fall  upon 
the  plaintiff. 

Negligence  Is  Usually  a  Mixed  Question  of  Law  and  Fact,  and  is 
never  purely  one  of  law  unless  the  facts  are  wholly  undisputed  and 
admit  of  no  conflicting  inferences. 

A  Banker  Is  Not  Liable  for  Negligence  Because  He  OMrrrED  to  In- 
quire as  to  the  solvency  of  persons  to  whom  he  loaned  moneys  of  his 
customer  upon  apparently  adequate  security,  if  such  persons  were  in 
good  repute  at  the  time  of  the  loan,  and  there  is  nothing  to  indicate 
that  inquiry  would  or  could  have  developed  any  different  information 
from  that  which  the  banker  already  had. 

A  Banker  Is  Not  to  be  Deemed  Negligent  because,  before  loaning 
moneys  on  certificates  of  stock,  the  official  signatures  to  which  were 
genuine,  he  did  not  present  them  for  verification,  if  there  was  nothing 
on  1  heir  face  calculated  to  arouse  suspicion,  though  they  appeared  on 
their  face  to  have  been  issued  six  years  before  the  loan  was  made. 

A  Banker  Is  Liable  for  Loaning  Moneys  of  His  Customer  on  fraudu- 
lently raised  certificates  of  stock,  if  a  fair  and  reasonal>le  examination 
of  them  would  have  disclosed  the  fraud  to  the  skilled  eye  of  an  ex- 
perienced banker,  or  awakened  a  suspicion  which  would  have  led  to 
a  verification.  If,  on  the  contrary,  the  forgery  was  such  as  to  de- 
ceive any  reasonable  scrutiny  of  a  fairly  prudent  banker  knowing  the 
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signatures  to  be  genuine,  but  not  suspecting  fraud  in  the  body  of  th» 
instrument,  then  the  deception  suffered  would  be  excusable. 
Bankers— EviDENCB  to  Show  Dub  Care. — la  an  action  against  a  banker 
for  negligence  in  loaning  moneys  on  raised  certificates  of  stock  it  is 
error  to  exclude  testimony  that  he  loaned  a  large  amount  of  his  own 
money  on  similarly  raised  collaterals,  and  that  for  several  years  the 
same  raised  certificates  had  been  given  and  received  on  the  street  as 
collaterals  for  loans,  and  deceived  the  skill  and  care  of  a  great  number 
of  bankers  and  brokers  who  took  and  held  them  without  suspicion. 
Such  evidence  would  have  established  the  absolute  good  faith  of  the 
defendant  in  making  the  loan,  and  that  he  took  as  good  care  of  his 
client's  money  as  of  his  own,  and  that  he  was  deceived  by  a  forgery  so 
perfect  and  skillful  that  it  escaped  for  years  the  vigilance  of  the  street. 

Action  to  recover  moneys  alleged  to  have  been  placed  in 
the  hands  of  the  defendant  to  be  loaned  for  plaintiff  and  to 
be  returned  on  demand.  Judgment  for  the  plaintifif.  Defend- 
xint  appealed. 

Alfred  Ely,  for  the  appellant. 

Frederic  A.  Ward,  for  the  respondent. 

«04  FiNcjj^  j^  The  relation  between  the  parties  to  this 
controversy  must  be  regarded  as  that  of  principal  and  agent. 
Post  was  a  banker;  not  a  member  of  the  stock  exchange,  and 
so  bound  by  its  rules,  but  familiar  with  its  customs  and 
usages,  and  controlled  by  them  to  some  extent  whenever 
dealing  with  stocks  in  the  Wall  street  market.  He  held  him- 
self out  to  *•*  the  business  world  in  that  character.  By  his 
circulars  he  advertised  himself  as  dealing  in  "  choice  stocks," 
and  promised  his  customers  "careful  attention"  in  all  their 
financial  transactions.  Those  who  dealt  with  him  contracted 
for  and  had  a  right  to  expect  a  degree  of  care  commensurate 
with  the  importance  and  the  risks  of  the  business  to  be 
done,  and  a  skill  and  capacity  adequate  to  its  performance. 
Tliat  care  and  skill  is  such  as  should  characterize  a  banker 
operating  for  others  in  a  financial  center,  and  different  in  kind 
from  the  ordinary  djligence  and  capacity  of  the  ordinary  citi- 
zen. The  banker  is  employed  exactly  for  that  reason.  With- 
out it  there  might  cease  to  be  motives  for  employing  him 
at  all. 

Isham  was  the  trustee  of  an  express  trust,  but  in  this  dis- 
pute must  be  regarded  simply  as  an  individual,  and  without 
reference  to  his  trust  character.  For  the  trial  court  has  found 
as  a  fact  that,  in  employing  the  banker  to  loan  for  him  twenty- 
five  thousand  dollars,  he  gave  no  notice  of  the  trust  character 
attaching  to  the  money,  contracted   npparently  for  himself. 
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and  left  Post  to  believe  and  be  justified  in  believing  that  the 
money  was  his  own.  The  evidence  on  the  subject  admits  of 
some  difference  of  opinion,  but  on  this  appeal  the  finding 
must  control. 

In  the  same  way  the  question  whether  Post's  services  in 
making  the  loan  were  or  were  not  to  be  gratuitous  must  be 
deemed  settled.  The  finding  is  that  those  services  were  to 
be  without  compensation;  and  on  that  ground  the  appellant 
claims  that  Post  was  a  gratuitous  mandatary  and  liable  only 
for  gross  negligence.  But,  while  no  compensation  as  such 
was  to  be  paid,  it  does  no  follow  that  the  banker  was  freed 
from  the  obligation  of  such  diligence  as  he  had  promised  to 
those  who  dealt  with  him,  or  was  at  liberty  to  withhold  from 
his  agency  the  exercise  of  the  skill  and  knowledge  which  he 
held  himself  out  to  possess.  Nothing  in  general  is  more  un- 
satisfactory than  attempts  to  define  and  formulate  the  dif- 
ferent degrees  of  negligence,  but  even  where  the  neglect  which 
charges  the  mandatary  is  described  as  "  gross,"  it  is  still  true 
that  if  his  situation  or  employment  implies  ordinary  skill  or 
***®  knowledge  adequate  to  the  undertaking,  he  will  be  re- 
sponsible for  any  losses  or  injuries  resulting  from  the  want  of 
the  exercise  of  such  skill  or  knowledge:  Story  on  Bailments, 
section  182  a;  Shiells  v.  Blackburne,  1  H.  Black.  158;  Foster 
V.  Essex  Bank,  17  Mass.  479;  9  Am.  Dec.  168;  First  Nat.  Bank 
V.  Ocean  Nat.  Bank,  60  N.  Y.  295,  19  Am.  Rep.  181.  In  the 
latter  case  it  was  said  that  ordinary  care  as  well  as  gross 
negligence,  the  one  being  in  contrast  with  the  other,  must  be 
graded  by  the  nature  and  value  of  the  property  and  the  risks 
to  which  it  is  exposed.  Post,  therefore,  was  required  to  exer- 
cise the  skill  and  knowledge  of  a  banker  engaged  in  loaning 
money  for  himself  and  for  his  customers,  because  of  the  pecu- 
liar character  and  scope  of  his  agency,  because  of  his  promise 
of  careful  attention,  and  because  the  contract  was  made  in 
reliance  upon  his  business  character  and^ skill. 

We  should  next  consider  upon  whom  rested  the  burden  of 
proof.  The  plaintiff  alleged  and  proved  that  he  put  into 
Post's  hands,  as  his  banker  and  agent,  to  be  loaned  upon  de- 
mand at  the  high  rates  of  interest  prevailing  and  in  the  mode 
approved  by  custom  and  usage,  the  sum  of  twenty-five  thou- 
sand dollars,  which  sum  Post  had  not  returned,  but  refused  to 
return  upon  proper  demand,  and  so  had  converted  the  same 
to  his  own  use.  That  made  out  plaintiff's  case.  Judgment 
for  him  must  necessarily  follow,  unless  Post  in  answer  has 
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established  an  affirmative  defense.  That  which  he  pleaded 
and  sought  to  prove  was  that  the  money  was  lost  without  his 
fault  and  through  an  event  for  which  he  was  altogether 
blameless.  In  other  words,  he  was  bound  to  show  that  he 
did  his  duty  fully  and  faithfully  and  without  negligence  or 
misconduct,  so  that  the  resultant  loss  was  not  his,  but  must 
justly  fall  upon  the  plaintiff:  Marvin  v.  Brooks,  94  N.  Y.  75; 
Ouderkirkv.  Central  Nat.  Bank,  119  N.  Y.  267.  With  that 
burden  resting  upon  him,  we  must  examine  his  defense  and 
the  evidence  given  in  its  support,  and  determine  whether  or 
not  it  is  our  duty  to  sustain  the  adverse  conclusion,  to  reverse 
which  he  brings  this  appeal. 

The  trial  court  has  found  that  Post  was  negligent  in  mak- 
ing **''  the  loan  upon  the  security  of  the  certificates  of  stock 
taken  as  collateral,  which  had  -been  raised  by  a  forgery  to 
indicate  a  larger  number  of  shares  than  was  the  actual  truth. 
Negligence  is  usuall}'  a  mixed  question  of  law  and  fact,  and 
is  never  purely  one  of  law  unless  the  facts  are  wholly  undis- 
puted and  admit  of  no  conflicting  inferences:  Filer  v.  New 
York  Cent.  E.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327.  In  the 
face  of  the  finding  referred  to  we  cannot  reverse  this  judgment 
unless  it  clearly  appears  that  upon  no  possible  view  of  the 
facts,  and  upon  no  inferences  deducible  from  them,  can  proof 
of  negligence  be  found,  or  unless,  in  reaching  the  result,  some 
material  error  in  the  admission  or  exclusion  of  evidence  has 
afifected  the  judgment  rendered. 

The  finding  of  negligence,  by  its  terms,  rests  upon  three 
omissions.  The  admitted  cause  of  the  loss  was  a  forgery  of 
the  number  of  shares  of  the  stock  given  as  collateral  on  the 
loan  by  raising  that  number  in  one  certificate  from  seven 
shares  to  seventy,  in  another  from  eight  to  eighty,  and  in  a 
third  from  three  to  ninety-three.  The  certificates  were  the 
genuine  and  lawful  certificates  of  the  company  when  issued, 
signed,  and  attested  by  the  proper  oflicers,  and  defective  only 
in  the  forgery  which  raised  the  number  of  the  shares.  The 
loan  was  made  to  Mills,  Robeson,  and  Smith,  who  were  in 
good  repute  and  standing  at  the  time,  but  failed  two  days 
later  for  a  very  large  amount.  The  trial  court  asserted  Post's 
liability  upon  the  ground  that  he  took  the  certificates  without 
examination,  without  presenting  them  for  verification  at  the 
office  of  issue  or  of  registry,  and  without  inquiry  as  to  the 
solvency  of  the  borrowing  firm. 

Assuming,  as  the  court  held,  and  as  the  facts  of  the  agency 
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appear  to  justify,  that  Post  was  bound  to  exercise,  in  making 
the  loan,  ordinary  care,  such  as  belonged  to  his  business  as  a 
banker  and  to  the  duty  he  attempted  to  perform,  we  must 
consider  the  alleged  omissions  upon  the  facts  disclosed  in  the 
record.  In  so  doing  we  may  dismiss  the  claim  of  negligence 
as  inferred  from  the  omission  to  inquire  as  to  the  solvency  of 
the  borrowers.  There  is  no  proof  that  inquiry  would  or  could 
have  developed  any  different  information  from  that  which  *•* 
Post  already  had.  There  is  no  hint  of  any  unfavorable  rumors 
preceding  the  failure,  or  of  any  doubt  in  any  quarter  of  the 
solvency  of  the  borrowing  firm;  but  on  the  contrary  the  un- 
disputed evidence  is,  that  they  were  reputed  to  be  solvent  and 
responsible  when  the  loan  was  made.  There  is  no  indication 
that  inquiry  would  have  yielded  to  Post  any  different  infor- 
mation from  that  which  he  already  possessed,  or  would  have 
furnished  the  slightest  reason  for  refusing  the  loan.  There 
was  certainly  no  negligence  in  omitting  a  new  and  further 
inquiry. 

Nor  do  I  think  that  ordinary  care  required  Post,  before  ac- 
cepting the  certificates,  to  have  presented  them  for  verification 
if  there  was  nothing  on  their  face  calculated  to  arouse  sus- 
picion. They  had  been  issued,  as  appears  by  their  dates, 
more  than  six  years  before  the  loan  was  made,  but  had  been 
issued  directly  to  Smith,  who  was  one  of  the  borrowing  firm, 
and  of  course  knew  that  they  were  genuine  when  the  stock 
was  transferred  to  him  on  the  company's  books.  He  had  ex- 
ecuted tlie  usual  blank  assignment,  which  enabled  them  to 
pass  from  hand  to  hand,  and  which  had  been  attested  by  his 
firm,  and  no  suspicion  could  attach  to  them  except  upon  a 
doubt  of  Smith's  integrity,  which  no  known  fact  warranted. 
There  is  no  proof  that  it  was  ever  a  habit  or  custom  for  bank- 
ers or  brokers  to  present  such  certificates  for  verification,  and 
it  is  quite  obvious  that  the  business  methods  of  Wall  street 
do  not  admit  of  such  a  custom,  suggest  no  necessity  for  its 
existence,  and  would  be  badly  hindered  and  hampered  by 
such  a  regulation;  so  that  I  am  of  opinion  that  in  ordinary 
cases,  and  at  least  where  the  oflScial  signatures  are  genuine, 
and  nothing  in  the  body  of  the  certificates  reasonably  awakens 
suspicion,  it  is  not  evidence  of  negligence  that  the  stock  was 
taken  as  collateral  without  verification  at  the  company's  office. 
Where  there  is  nothing  in  the  surrounding  facts  or  on  the 
face  of  tlie  paper  to  create  a  doubt,  it  would  be  an  instance  of 
great  and  extraordinary  care  to  present  them  for  verification. 
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and  much  beyond  the  degree  of  dih'gence  required  of  Post  in 
the  present  case. 

*®*  There  remains  only  the  alleged  omission  to  give  the  cer» 
tificates  a  reasonable  examination.  I  am  inclined  to  regard 
that  question  as  sufficiently  debatable  to  prevent  our  treating 
it  wholly  as  a  question  of  law.  And  that  is  true,  partly  be- 
oause  of  some  serious  conflict  in  the  testimony,  but  mainly 
because  of  the  inherent  character  of  the  inquiry,  which  is 
much  more  one  of  fact  than  of  law.  The  evidence  fairly  indi- 
cates that  Post  personally  never  saw  the  certificates  when  the 
loan  was  made.  In  all  his  correspondence  with  Isham,  and 
when  standing  on  his  defense,  he  made  no  such  claim,  but 
himself  said  he  trusted  too  much  to  his  clerks.  Isham,  in 
one  of  his  letters,  reminds  Post  of  his  having  made  that  re- 
mark, and  the  latter  does  not  dispute  it.  And  as  matter  of 
fact  the  loan  was  negotiated  and  consummated  by  his  man- 
aging clerk,  Shephard,  who  was  fully  examined  as  a  witness, 
a!id  did  not  claim  or  pretend  that  he  showed  the  certificates 
to  Post  at  all.  But  Shephard  was  not  incompetent.  Enough 
appears  in  the  evidence  to  indicate  that  he  possessed  the  neces, 
eary  skill  and  knowledge  to  properly  perform  the  duty  as- 
signed to  him.  He  held  a  responsible  position  in  Post's  office, 
had  an  extensive  and  valuable  experience,  succeeded  to  Post's 
business  on  his  death,  and  testifies  that  he  was  fiimiliar  with- 
and  liad  handled  very  many  of,  the  certificates  of  the  com- 
pany whose  stock  was  taken  as  collateral.  We  are  not  justi- 
fied in  saying  that  he  did  not  examine  the  forged  certificates 
at  all,  and  the  finding  of  the  trial  court  cannot  mean  that. 
What  it  must  mean,  in  view  of  the  facts,  is  that  he  gave  them 
no  close  and  careful  scrutiny.  He  does  not  pretend  that  he 
<iid.  He  says  only  that  they  were  brought  to  him  by  the  mes- 
senger of  the  borrower,  and  that  he  took  them  and  gave  Post's 
<;heck  in  exchange.  Undoubtedly  he  recognized  the  familiar 
signatures,  and  noted  the  number  of  shares  represented;  but 
there  was  notiiing  like  careful  scrutiny  or  examination,  but 
unhesitating  trust  in  the  honesty  of  the  borrowers.  I  cannot 
say,  as  matter  of  law,  that  such  was  the  full  measure  of  his 
duty,  and  that  he  did  not  hastily  withhold  more  or  less  of  the 
^ery  skill  and  knowledge  upon  which  Isham  relied  in  selecting 
Post  to  **•  loan  for  him  the  money.  The  answer  made 
would  be  sufficient  if  it  had  been  proved.  That  answer  is 
that  the  forgery  was  so  skillfully  and  deftly  executed  that 
«o  oidinary  skill,  exercised  upon  a  reasonable  examination, 
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would  have  disclosed  the  fraud,  or  even  aroused  suspicion. 
But  we  do  not  know  that.  The  certificates  themselves  were 
before  the  trial  judge,  and  what  inference  he  drew  from  their 
inspection  we  cannot  say.  What  we  do  know  is  that  one  of 
them  raised  from  three  to  ninety-three  was  so  skillfully 
changed  that  when  Shephard  and  Isham  examined  it  criti- 
cally, after  knowledge  of  the  forgery,  the  latter  thought  it 
genuine.  What  Shephard  thought  he  'did  not  tell  us,  and 
omitted  to  say  that  what  would  have  deceived  the  inexperi- 
ence of  Isham  would  also  have  deceived  him. 

But  at  this  stage  of  the  case  the  defendant  realized  the  ne- 
cessity of  proof  that  the  forgery  was  deft  enough  to  deceive 
the  skill  and  knowledge  of  any  ordinary  banker  dealing  in 
such  securities.  As  I  look  at  it,  the  point  had  become  vital 
to  the  defense.  If  a  fair  and  reasonable  examination  of  the 
papers  in  the  room  of  a  hurried  and  momentary  glance  would 
have  disclosed  the  fraud  to  the  skilled  eye  of  an  experienced 
banker,  or  awakened  a  suspicion  which  would  have  led  to  a 
verification,  then  I  think  a  finding  of  negligence  would  be 
justified.  But  if,  on  the  contrary,  the  forgery  was  such  as  to 
deceive  any  reasonable  scrutiny  of  a  fairly  prudent  banker, 
knowing  the  signatures,  but  not  suspecting  fraud  in  the  body 
of  the  instruments,  then  scrutiny  would  have  done  no  good^ 
and  the  deception  suffered  would  be  excusable.  Just  that 
the  defendant  sought  to  prove  in  two  ways.  He  offered  to 
show:  1.  That  he  himself  had  loaned  fifty  thousand  dollars  of 
his  own  money  to  the  same  borrowers,  accepting  in  part  simi- 
lar raised  collateral;  and  2.  That  for  several  years  the  same 
identical  raised  certificates  had  been  given  and  received  on 
the  street  as  collateral  for  loans,  and  deceived  the  skill  and 
care  of  a  great  number  of  bankers  and  brokers  who  took  and 
held  them  without  suspicion.  Both  offers  of  proof  were  re- 
fused, and  the  evidence  excluded.  I  think  that  was  error. 
The  proof  would  ***  have  shown  at  least  the  character  of  the 
forgery,  and  that  Shephard  was  not  in  fault  for  not  discover- 
ing it. 

It  would  have  established  Post's  absolute  good  faith  in  the 
trimsaction,  and  that  he  took  the  same  care  of  Isham's  money 
as  of  his  own.  Of  course  it  was  not  admissible  to  show  merely 
that  some  others  were  no  more  prudent  than  Post,  or  that  his 
own  fault  was  less  because  they  did  the  same,  but  it  was  ad- 
missible to  prove  thnt  Shephard  was  deceived  by  a  forgery  so 
perfect  und  skillful  that  it  escaped  for  years  the  vigilance  of 
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the  street.  With  that  fact  in  the  case  added  to  what  already 
appears,  I  should  deem  the  defense  sufficiently  established. 
It  was  objected  to  this  offered  evidence  that  it  might  involve 
an  examination  of  each  separate  transaction  with  others. 
That  was  not  proposed  or  necessary.  The  witness  testifying 
was  Watson.  He  had  been  the  clerk  of  Mills,  Robeson,  and 
Smith  for  eleven  years,  and  had  charge  of  all  their  loan  busi- 
ness. The  offer  was  to  prove  by  him  that  for  years  these 
raised  certificates  had  been  used  on  the  street  as  collateral 
for  loans  without  a  suspicion  on  his  part,  and  bafifling  the 
skill  and  knowledge  of  banks,  brokers,  and  business  firms  of 
experience  and  reputation.  It  seems  to  me,  if  that  is  the 
truth,  that  no  fact  could  more  conclusively  establish  the  per- 
fection of  the  forgery,  and  more  completely  excuse  and  justify 
the  failure  of  Shephard  to  discover  it.  What  was  permitted 
to  be  proved  makes  the  existence  of  such  a  fact  quite  prob- 
able. The  certificate,  raised  from  three  to  ninety-three,  was 
well  enough  done  to  have  deceived  Isham,  and,  as  to  the 
others,  it  was  much  easier  to  change  seven  to  seventy  and 
«ight  to  eighty  without  attracting  notice.  If  this  occurrence 
has  disclosed  a  new  danger  in  the  business  methods  of  the 
fltock  market,  it  may  serve  at  least  as  a  warning,  and  tend  to 
make  more  deliberate  inspection  and  closer  scrutiny  an  ordi- 
nary duty. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
<;osts  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed.  

Oare  Bequlred  of  Bankers  Acting:  as  Agents  or  Bailees. 

A  very  important  part  of  the  business  of  every  bank,  whether  private  or 
incorporated,  consists  of  acting  as  an  agent  or  bailee  for  its  customers,  and 
it  argues  much  for  the  skill  and  fidelity  with  which  this  business  has  usually 
been  transacted  that  it  has  not  yet  given  rise  to  sufficient  litigation  to  fully 
settle  the  law  upon  tlie  subject,  and  to  determine  beyond  further  controversy 
the  measure  of  care  due  from  banks  and  their  officers  and  agents,  and  the 
extent  of  the  liability  of  the  banks  for  the  negligence  or  want  of  fidelity  of 
such  officers  or  agents. 

Care  Due  From  Director$  to  Bank. — We  apprehend  that  when  directors 
-or  other  officers  of  banks  must  be  regarded  as  negligent  between  themselves 
and  their  principal  or  corporation,  and  liable  to  such  principal  or  corpora- 
tion for  the  result  of  such  negligence,  third  persons,  dealing  with  the  bank 
«nd  prejudiced  by  the  same  negligent  acts,  must  be  entitled  to  recover  from 
it  for  damages  resulting  therefrom.  We  shall  not  here  undertake  to  consider 
in  detail  the  negligence  of  directors  or  other  officers  of  banking  and  other 
«orporations,  because  that  subject  has  recently  received  oar  attention  in  a 
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note  to  MarsJiall  v.  Farmers'  etc.  Sav.  Bank,  85  Va.  676,  17  Am.  St.  Rep.  95- 
101.  The  result  of  the  authorities  there  cited,  as  well  as  of  others,  is,  that 
those  officers  must  exercise  at  least  the  ordinary  care  and  diligence  of  ordi> 
narily  prudent  business  men  engaged  in  transactions  similar  to  those  ta 
which  the  directors,  by  accepting  their  offices,  undertake  to  give  their  atten- 
tion, and  that  they  cannot  shield  themselves  from  liability  because  of  their 
ignorance  of  facts  of  which  it  is  their  official  duty  to  be  informed:  Finn  ▼. 
Brown,  142  U.  S.  56;  note  to  Bodges  v.  New  Enyland  Screw  Co.,  53  Am* 
Dec.  637-651;  Marshall  v.  Fai-mers'  etc.  Sav.  Bank,  85  Va.  676;  17  Am,  St. 
Rep.  84;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630;  24  Am.  St.  Rep.  625? 
Louisville  Sav.  Bank  v.  Caperton,  87  Ky.  306;  12  Am.  St.  Rep.  488.  See» 
however,  Swenzel  v.  Penn  Bank,  147  Pa.  St.  140;  30  Am.  St.  Rep.  718.  W«. 
may  reasonablj'  expect  that  the  degree  of  care  and  skill  which  officers  of  a 
bank  are  required  to  exercise  in  its  behalf,  it  in  its  turn  must  exercise  in  be< 
half  of  its  customers  and  others  with  whom  it  is  brought  into  business  rela- 
tions, or  for  whom  it  undertakes  the  transaction  of  business  in  the  relation 
of  principal  and  agent,  or  otherwise.  "  It  is  perhaps  unnecessary  to  attempt 
to  define  with  precision  the  degree  of  care  and  prudence  which  director*, 
must  exercise  in  the  performance  of  their  duties.  The  degree  of  care  re- 
quired depends  upon  the  subject  to  which  it  is  to  be  applied,  and  each  case 
has  to  be  determined  in  view  of  all  the  circumstances.  They  are  not  insur- 
ers of  the  fidelity  of  the  agents  whom  they  have  appointed,  who  are  not  their 
agents,  but  the  agents  of  the  corporation;  and  they  cannot  be  held  respon- 
sible for  losses  resulting  from  the  wrongful  acts  or  omissions  of  other  directors 
or  agents,  unless  the  loss  is  a  consequence  of  their  own  neglect  of  duty,  either 
for  failure  to  supervise  tlie  business  with  attention,  or  in  neglect  to  use  proper 
care  in  the  appointment  of  agents:  Morawetz  on  Private  Corporations,  sec. 
551  et  seq.,  and  cases.  Bank  directors  are  often  styled  trustees,  but  not  in 
any  technical  sense.  The  relation  between  the  corporation  and  them  i» 
rather  that  of  principal  and  agent,  certainly  so  far  as  creditors  are  concerned, 
between  whom  and  the  corporation  the  relation  is  that  of  contract,  and  not 
of  trust.  But,  undoubtedly,  under  circumstances,  they  may  be  treated  as 
occupying  the  position  of  trustees  to  cestui  que  trust.  In  Percy  v.  Millaudon, 
8  Mart.,  N.  S.,  68,  74,  75,  which  has  been  cited  as  a  leading  case  for  mora 
than  sixty  years,  the  supreme  court  of  Louisiana,  through  Judge  Porter, 
declared  tliat  the  correct  mode  of  ascertaining  whether  an  agent  is  in  fault 
•is  by  inquiring  whether  he  neglected  the  exercise  of  that  diligence  and 
care  which  was  necessary  to  a  successful  discharge  of  the  duty  imposed  on 
him.'  That  diligence  and  care  must  again  depend  on  the  nature  of  the  uu- 
dertakin<;.  There  are  many  things  which,  in  their  management,  require  th» 
utmost  diligence  and  most  scrupulous  attention,  and  where  the  agent  who  un- 
dertakes their  direction  renders  himself  responsible  for  the  slightest  neglect. 
There  are  others  where  the  duties  imposed  are  presumed  to  call  for  nothing 
more  than  ordinary  care  and  attention,  and  where  the  exercise  of  that  de- 
gree of  care  suffices.  The  directors  of  banks,  from  the  nature  of  their  un- 
dertaking, fall  within  the  class  last  mentioned  wiiile  in  the  discharge  of  their 
ordinary  duties":  Briggsv.  Spaulditig,  141  U.  S.  1S2. 

Diliijence,  General  Rule. — From  the  quotation  just  made  there  can  be  no 
doubt  that  a  bank  acting  as  an  agent  or  as  a  bailee  must  exercise  at  least 
the  skill  and  diligence  required  of  any  other  person  or  corporation  under- 
taking duties  of  a  like  character  under  similar  circumstances  and  for  a  lik» 
consideration.  The  bank  must,  therefore,  like  any  other  bailee,  obey  all 
1  wful  instructions  from  its  principal  or  bailor,  and  exercise  care  and  dili- 
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gence  in  accomplishing  wliat  it  undertakes  to  perform  forliim:  Miltvaukee 
If  at.  Bank  v.  City  Bank,  103  U.  S.  668.  While  we  are  not  sure  that  the  au- 
thorities sustain  us,  our  own  conclusion  is,  that  the  nature  of  the  banking 
business,  and  the  purposes  which  it  is  manifestly  intended  to  subserve,  call, 
in  many  instances,  for  a  higher  degree  of  care  and  skill  than  would  be  ex- 
pected or  required  from  other  agents  engaged  in  the  performance  of  like  duties. 
Thus,  bankers  and  their  employees  are  rightfully  supposed  to  possess  supe- 
rior experience  and  capacity  respecting  the  class  of  business  in  which  they 
are  engaged,  and  also  to  be  provided  with  means  for  caring  for  and  keeping, 
not  only  property  of  the  bank,  but  all  other  property  of  like  character  of 
which  it  assumes  the  safe  keeping,  and  we  should  expect  that  one  depositing 
securities  with  the  bank,  though  without  directly  compensating  it  for  its 
services,  would  be  entitled  to  recover  for  their  loss  through  the  negligence 
of  the  bank  or  its  officers,  though  they  had  given  such  attention  to  the  safety 
of  the  securities  as  would  have  exonerated  a  private  person  from  liability. 
This  is  because  it  must  be  known  that  persons  selecting  bankers  as  deposi- 
taries do  so  because  of  a  desire  to  afford  their  property  a  greater  immunity 
from  loss  or  destruction  than  is  possible  while  it  remains  in  their  hands  or 
in  the  hands  of  persons  who  have  no  special  facilities  for  its  safe  keeping, 
and  no  special  experience  in  guarding  it  from  danger. 

Bunks  Acting  as  Collecting  Agents. — The  most  frequent  employment  of 
bankers  as  agents  is  in  the  matter  of  collecting  choses  in  action  deposited  with 
them  for  that  purpose.  This  topic  has  received  such  consideration  in  previous 
notes  to  this  series  that  it  will  not  be  given  any  treatment  here  beyond  a 
statement  of  the  general  principles  applicable  to  it  and  a  citation  of  some 
of  the  most  recent  adjudications  bearing  upon  it:  Note  to  Allen  v.  i/er- 
ehants'  Bank,  34  Am.  Dec.  307-317.  The  general  rule  as  to  the  duty  of  a 
bank  is,  that  it  is  "bound  to  use  all  reasonable  ddigence  to  protect  the  in- 
terests" of  the  holder  of  the  property:  GeiTnan  Nat.  Bank  v.  Burns,  12  Col. 
639;  13  Am.  St.  Rep.  247;  Hazlett  v.  Commercial  Nat.  Bank,  132  Pa.  St.  118. 
"It  must  use  due  diligence  in  taking  all  such  steps  by  presentment,  deuiaud, 
and  notice  as  are  necessary  to  fix  the  liability  of  all  parties  to  whom  its  prin- 
cipal has  the  right  to  resort  for  payment ":  Note  to  Allen  v.  Merchants'  Bank, 
34  Am.  Dec.  308-312. 

Immediate  Officers  of  the  Bank. — The  authorities  agree  with  respect  to  the 
general  rule  imposing  diligence  on  a  bank  undertaking  to  collect  commercial 
paper  received  by  it  for  that  purpose,  but  disagree  as  to  its  liability  for  the 
negligence  or  other  wrong  of  persons  M'hom  it  must  necessarily  employ  in 
making  such  collection,  or  in  fixing  the  liability  of  the  respective  parties  to 
the  paper.  As  to  the  immediate  servants  or  agents  of  the  bank,  there  is  no 
doubt  that  it  is  liable  for  their  defaults:  Note  to  Allen  v.  Merchants'  Bank,  34 
Am.  Dec.  31  o;  Pahquioque  Bank  v.  Bethel  Bank,  36  Conn.  325;  4  Am.  Kep.  80; 
but  the  collection  is  often  such  that  all  parties  must  understand  that  the 
bank  must  transmit  the  paper  to  a  distant  point,  that  measures  may  there 
be  taken  by  some  bank  or  other  correspondent,  and  whether  such  transmis- 
sion is  necessary  or  not,  the  services  of  a  notary  may  be  required  in  making 
presentment  or  protest  to  charge  parties  liable  on  the  paper  only  in  the 
event  of  due  presentment  and  protest  being  made  and  due  notice  thereof 
given. 

As  Notaries  Are  Public  Officers  Employed  to  perform  duties  as  such,  a  bank 
employing  them  is  justified,  in  the  absence  of  any  thing  tending  to  indicate 
their  unfitness,  in  presuming  that  they  know  their  duties  and  will  perform 
them  with  due  diligence  and  in  the  mode  prescribed  by  law.     The  general 
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rule  obtaining  In  a  majority  of  the  statea  is,  "  that  a  bank  receiving  commer- 
cial paper  as  an  agent  for  collection  properly  discharges  its  duties  in  case  of 
nonpayment  by  placing  the  papers  iu  the  hands  of  a  notary  public  to  be  pro- 
ceeiled  with  in  such  manner  as  to  charge  the  parties  to  it  and  to  secure  the 
rights  of  the  real  owner,  and  that  the  bank  is  not  liable  iu  such  cases  for  the 
failure  of  the  notary  to  peiform  his  duties":  Botclingv,  Arthur,  34  Miss.  41; 
Gollipolls  Bank  v.  Butler,  41  Ohio,  St,  519;  52  Am.  Rep.  94;  note  to  Allen  v. 
Merc/tavts'  Bank,  34  Am.  Dec.  313.  The  notary  is  not,  in  contemplation  of 
law,  the  agent  of  the  bankers  calling  his  services  into  requisition.  In  decid- 
ing tliis  question,  the  supreme  court  of  the  United  States  said:  "  It  is  enough 
here  that  the  notary  was  not  in  this  matter  the  agent  of  the  bankers.  He 
was  a  public  oflBcer  whose  duties  were  prescribed  by  law;  and  when  the 
notes  were  placed  in  his  hands  in  order  that  such  steps  should  be  taken  by 
him  as  would  bind  the  iudorsers  if  the  notes  were  not  paid,  he  became  the 
agent  of  the  holder  of  the  notes.  For  any  failure  on  his  part  to  perform  his 
whole  duty,  he  alone  was  liable;  the  bankers  were  no  more  liable  than  they 
would  have  been  for  the  nnskillfulness  of  a  lawyer  of  reputed  ability  and 
learning  to  whom  they  may  have  handed  the  notes  for  collection  in  the  con- 
duct of  a  suit  brought  ny)on  them":  Britton  v.  NkcolU,  104  U.  S.  757.  766; 
Citize7i8  Bank  v.  Howell,  8  Md.  530;  63  Am.  Dec,  714;  Tiernan  v.  Commercial 
Bank,  7  How,  (Miss,)  648;  40  Am,  Dec.  83;  Hyde  v.  Planter^  Bank,  17  La. 
5G0;  36  Am.  Dec.  621 ;  Bellemire  v.  Bank  of  United  Statea,  4  Whart.  105;  33 
Am.  Dec.  46;  Baldwin  v.  Bank  of  Louisiana,  1  La.  Ann.  13;  45  Am.  Dec.  72; 
Warren  Bank  v.  Suffolk  Bank,  10  Cash.  582;  Stacy  v.  Dane  County  Bank,  12 
Wis.  629;  May  v.  Jones,  88  Ga.  308;  30  Am,  St,  Eep,  154.  There  are  states, 
however,  in  which  the  relations  of  a  collecting  bank  and  the  notary  are  deemed 
to  be  those  of  principal  and  agent,  and  in  which  a  bank  is  therefore  held 
answerable  for  negligence  or  other  misconduct  on  the  part  of  the  notary 
through  which  the  owner  of  the  paper  suffers  loss:  Miranda  v.  City  Bank,  6 
La.  740:  26  Am.  Dec.  493;  Thompsons.  Bank  of  South  Carolina,  3  Hill  (S,  C), 
77;  30  Am.  Dec,  354;  Ayrault  v.  Pacific  Bank,  47  N,  Y.  570;  7  Am,  Rep.  489; 
Ameri''an  Exp.  Co.  v.  Haire,  21  Ind.  4;  83  Am.  Dec,  334,  There  is  still  s 
third  line  of  decisions  which,  without  aflBrming  or  denying,  the  general  lia- 
bility of  a  collecting  bank  for  the  negligence  of  notaries  employed  by  it, 
have  held  it  answerable  for  the  negligence  of  a  notary  because  he  was  also 
an  officer  of  the  bank  or  because  hid  special  relations  to  it  were  such  that  he 
shouhl  be  regarded  as  performing  duties  as  its  agent,  though  such  duties 
were  also  of  an  official  nature:  Woodriver  Bank  v,  Omaha  First  Nat.  Bank,  36 
Keb.  744;  Gerhardlv.  Boatmen's  S.  I.,  38  Mo.  60;  90  Am.  Dec.  407. 

Liafiility  for  Coi'respondents  and  Other  Subagents. — If  the  person  or  Agent 
selected  by  tlie  bank  is  not  a  public  officer  charged  with  the  performauce  of 
official  duties,  the  authorities  are  still  more  evenly  divided  than  in  the  case 
of  notaries  public  in  answering  the  question  whether  he  is  to  be  regarded  as 
the  aaent  of  the  collecting  bank  or  of  the  person  employing  it  to  make  the 
collection,  or  to  do  the  acts  necessary  to  preserve  the  liability  of  all  persons 
connected  with  the  paper,  Tliose  courts  which  deem  the  subemployee  to  be 
the  agent  of  the  collecting  bank  hold  it  liable  for  his  negligent  acts  or  other 
niiscoDiluct  within  the  line  of  his  duties,  while  those  courts  which  deem  him 
to  be  the  agent  of  the  owner  of  the  piper  necessarily  exonerate  the  bank 
from  liability  for  his  negligence  or  other  wrong,  because  they  regard  hie  acts 
as  being  the  acts  of  the  owner  of  the  paper  and  bis  negligence  aa  the  negli. 
gence  of  such  owner. 

If  the  paper  left  with  the  bank  is  such  that  it  must  b«  sent  to  a  distant 
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{)oint  for  the  purpose  of  receiving  pa3'nient  or  of  talking  steps  necessary  to 
preserve  the  liability  of  the  parties  thereto,  or  to  charge  with  liability  per* 
sons  who  are  not  liable  except  after  certain  steps  have  been  taken,  the  au- 
thorities agree  that  it  is  the  duty  of  the  bank  to  forward  the  paper  to  a 
suitable  person  or  correspondent  at  the  place  where  tlie  necessary  action 
must  be  taken,  and  that  for  the  negligence  of  the  bank  in  not  so  forwarding 
the  paper  or  in  selecting  an  agent  whom  it  knows,  or  should  know,  to  be 
unfit  for  the  purpose,  it  is  answerable  for  injuries  resulting  to  the  owner  of 
tlie  psper:  Drover's  Bnnk  v.  Avglo-Americnn  Packing  Co.,  18  IlL  App.  191; 
■German  Nat.  Bank  v.  Burns,  12  Col.  539;  13  Am.  St.  Rep.  247;  Merchants* 
Nat.  Bank  v.  Goodman,  109  Pa.  St.  428;  58  Am.  Rep.  728;  Drover's  Bank  v. 
Anglo- American  etc.  Co.,  117  111.  105;  57  Am.  Rep.  865.  If,  however,  it  U 
clear  that  there  is  no  want  of  care  in  selecting  the  correspondent  or  other 
agent,  the  bank  manifestly  can  be  held  responsible  for  his  misconduct  only 
upon  the  ground  that  be  is  its  agent  for  whom  it  must  be  answerable  upon 
the  same  principle  upon  which  it  is  liable  for  the  acts  of  its  officers  or  other 
agents  under  its  ilnmediate  control.  The  person  thus  selected  must  be  the 
agent  either  of  the  bank  or  of  the  owner  of  the  property,  and  if  the  agent  of 
tlie  latter,  it  follows  that  he  has  an  agent  whom  he  did  not  select,  of  whose 
fitness  he  has  no  means  of  judging,  and  of  whose  very  existence  he  may  not 
be  aware.  It  is  difficult  to  determine  upon  which  side  the  greater  number 
•of  decisions  are,  but  among  those  declaring  the  person  selected  to  be  the 
agent  of  the  bank  selecting  him,  and  that  such  bank  is  therefore  answerable 
for  hia  want  of  due  care,  and  for  his  embezzlement  or  other  misconduct,  are 
the  decisions  of  the  English  courts  and  of  the  supreme  court  of  the  United 
States,  and  we  therefore  feel  warranted  in  asserting  that  the  weight  of  au- 
thority is  against  the  banks,  and  does  not  require  the  owner  of  the  paper  to 
«uS'er  from  the  negligence  of  agents  selected  by  the  bank,  though  in  such 
selection  there  was  not  any  want  of  care,  and  the  person  selected  was  appar- 
«ntly  a  suitable  person  to  transact  the  business  intrusted  to  him:  Streissguth 
T.  Natural  G.  A.  B.,  43  Minn.  50;  19  Am.  &t.  Rep.  213;  Mndcerny  v.  Ram. 
mys,  9  Clark  &  F.  818;  Allen  v.  Merchants'  Bank,  22  Wend.  215;  34  Am. 
Dec.  289,  and  note;  Simpson  v.  Waldby,  63  Mich.  439;  Hoover  v.  Wise,  91 
U.  S.  308;  Lindsborg  Bank  v.  Cher,  31  Kau.  599;  Bradstreet  v.  Eterson,  72 
Pa.  St.  124;  13  Am.  Rep.  665;  Dod.je  v.  Savings  cfc  T.  Co.,  93  U.  S.  379; 
<7oM  V.  Becke,  6  Ad.  &  El.,  N.  S.,  930;  Ayraidt  v.  Pacijic  Bank,  47  N.  Y.  570; 
7  Am.  Rep.  489;  Titus  v.  Mechanics'  Nat.  Bank,  35  N.  J.  L.  588;  Wingate  v. 
Mechanics'  Bank,  10  Pa.  St.  104;  Kent  v.  Dawson  Bank,  13  Blatchf.  237;  Van 
Wart  V.  Woolley,  3  Barn.  &  C.  439;  5  Dowl.  &  R.  374;  Exchange  Bank  v. 
Third  Nat.  Bank,  1 12  U.  S.  276.  Considering  the  state  courts  alone,  we  think 
the  preponderance  of  decision  is  in  favor  of  the  proposition  that  the  liability 
of  the  bank  extends  merely  to  the  exercise  of  due  care  in  selecting  a  compe. 
tent  agent  and  the  transmission  of  the  paper  to  the  latter  with  proper  ia> 
fitructions,  and  that  the  agent  thus  selected  is  not  the  agent  of  the  bank 
«e'ecting  him,  but  of  the  owner  of  the  paper,  and  hence  that  the  bank  can* 
not  be  held  answerable  for  his  defaults  in  any  respect  if  it  has  used  clue  care 
in  his  selection:  ColtimUa  Second  Nut.  Bunk  v.  Cummings,  89  Tenn.  609;  24 
Am.  St.  Rep.  618;  First  Nat.  Bank  v.  Sprague,  34  Neb.  318;  33  Am.  St.  Rep. 
4544;  Dalyy.  Butchers'  etc.  Bank,  56  Mo.  94;  17  Am.  Rep.  663;  TMrd  Nat. 
Bank  V.  Vicksburg  Bank,  61  Miss.  112;  48  Am.  Rep.  78;  Ouelich  v.  State 
Bank,  56  Iowa,  434;  41  Am.  Rep.  110;  Lawrence  v.  Stonington  Bank,  6  Conn. 
S'21;  Jackson  v.  Union  Bank,  6  Har.  &  J.  146;  Fahens  v.  Mercantile  Bank,  23 
Pick.  332;  34  Am.  Dec.  59;  Etna  Ins.  Co.  r.  Alton  C.  B.,  25  111.  246;  79  Am. 
Dec.  .328. 
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As  Bailees  of  Special  Deposits. — The  duty  assumed  by  a  majority  of  tlia- 
banks  in  caring  for  and  safely  keeping  valuable  securities  and  other  property^ 
for  the  safekeeping  of  which  they  have  special  facilities,  has  given  rise  to- 
considerable  litigation,  and  here  also  there  is  a  want  of  harmony  in  the  deci. 
sions  respecting  the  degree  of  care  which  a  bank  must  exercise  to  relieve 
itself  from  liability  in  the  event  of  loss.  The  securities  deposited  with  it 
may  have  been  received  as  collateral  to  some  loan  by  it,  or  it  may  have  un- 
dertaken to  act  as  the  bailee  thereof  either  for  some  special  consideration  or 
for  no  other  consideration  than  the  fact  that  what  it  undertakes  to  do  may 
tend  to  attract  new  or  retain  old  customers,  or  in  some  other  way  to  promote 
the  interests  of  the  bank.  Doubtless,  a  higher  degree  of  care  is  exacted 
when  what  the  bank  does  is  for  a  direct  consideration  than  when  it  act» 
gratuitously  and  for  the  mere  accommodation  of  its  customers  and  others. 

In  some  of  the  decisions  the  ground  was  taken  that  the  keeping  of  special 
deposits  was  not  in  any  sense  necessary  to  the  carrying  ou  of  the  business  of 
banking,  and  therefore,  that  if  the  cashier  of  a  national  bank  received  a 
special  deposit,  and  issued  a  receipt  therefor,  purporting  to  act  in  his  official 
capacity,  that  such  act  was  outside  of  the  powers  and  duties  of  his  office^ 
and  could  not  impose  any  liability  on  the  bank  for  the  loss  of  such  securi* 
ties,  even  though  it  resulted  from  gross  negligence:  PaUison  v.  Syracuse  Nat. 
Bank,  80  N.  Y.  82;  36  Am.  Rep.  582;  Wiley  v.  First  Nat.  Bank,  47  Vt.  546; 
19  Am.  Rep.  122.  The  construction  given  by  these  decisions  to  the  banking^ 
acts  of  the  United  States  has  been  repudiated  by  the  national  courts,  which 
have  determined  that  the  keeping  of  special  deposits  for  customers  is  withiu 
the  power  of  the  national  banks,  and  even  if  it  were  not,  that  if  an  officer  of 
the  bank  actually  received  such  deposit  with  the  acquiescence  of  the  direc- 
tors, the  bank  cannot  escape  liability  by  the  plea  of  ult7-a  vires:  First  Nat. 
Bank  of  Carlisle  v.  Graham,  100  U.  S.  699;  Third  Nat.  Bank  v.  Boyd,  44  Md. 
47;  22  Am.  Rep.  .35.  There  is,  therefore,  now  no  doubt  that  the  reception 
by  a  bank  of  a  special  deposit,  to  be  thereafter  returned  to  the  person  from 
whom  it  was  received,  imposes*  upon  it  some  duty  respecting  the  safekeep* 
ing  of  the  deposit,  and  some  liability  for  a  loss  resulting  from  the  nonper- 
formance of  such  duty. 

If  the  Securities  Were  Received  as  Collateral  to  a  Loan,  though  the  bank  is 
not  to  be  compensated  for  their  safe  keeping  otherwise  than  by  the  incidental 
advantage  which  may  accrue  to  it  from  such  loan  and  the  profits  to  be  de- 
rived therefrom,  the  bank,  whether  the  debt  secured  has  been  paid  or  not, 
is  under  obligation  to  exercise  at  least  ordinary  ciire,  and  liable  for  any  los» 
resulting  from  want  of  such  care:  Note  to Cnjr.^s  v.  Day,  32  Am.  St.  Rep.  721;. 
Jenkins  v.  National  Bank,  58  Me.  275.  Differences  of  opinion  may  exist  in  every 
case  as  to  whether  the  care  actually  taken  amounted  to  ordinary  care  or 
not.  and  ihis  question  must  generally  be  determined  by  the  jury,  acting 
under  the  instructions  of  the  court.  In  one  case  in  which  certain  coupon 
bonds  and  btocks  had  been  stolen  from  the  bank  in  consequence,  as  wa» 
alleged,  of  the  failure  to  exercise  ordinary  care  in  their  custodj',  the  jury 
were  charged  that  "  the  defendant  would  be  responsible  if  the  jury  found, 
from  the  evidence,  that  the  bunds  had  been  stolen  in  consequence  of  the  failure 
on  the  part  of  the  defendant  to  exercise  such  care  and  diligence  in  the  custody 
or  keeping  of  them  as,  at  the  time,  banks  of  common  prudence,  in  like  situation 
and  business,  usually  bestowed  in  the  custody  and  keeping  of  similar  prop- 
erty belonging  to  themselves;  that  the  care  and  diligence  ought  to  have  been 
such  as  was  properly  adapted  to  the  preservation  and  protection  of  said 
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property,  and  to  have  been  proportioned  to  the  consequence  likely  to  arise: 
from  any  improvidence  on  the  part  of  the  defendant";  and  fnrther,  "that 
the  jury  may  take  into  consideration  whether  it  was  a  proper  precaution  for 
the  defendant  to  have  had  an  inside  watchman  at  night,  and  on  Sundays^ 
whether  such  watchman  ought  to  have  kept  awake  at  night,  and  whether 
the  bank  ought  ever  to  have  been  without  an  inside  watchman  at  any  part- 
of  the  day  on  Sunday,  and  that  they  may  take  into  consideration  the  nature 
aud  value  of  said  bonds,  their  liability  to  loss,  the  temptation  they  offered 
to  theft,  the  difSculty  of  recovering  them  if  stolen,  the  situation  of  th» 
building  and  vault,  and  the  sufficiency  of  the  safe  in  which  the  defendants 
kept  them  at  the  time  they  were  stolen":  Third  NaL  Bank  v.  Boyd,  44  Md. 
47;  22  Am.  Rep.  35,  41.  The  decision  last  cited  has  received  the  approval 
of  the  supreme  court  of  the  United  States  in  a  case  in  which  it  appeared 
thut  though  securities  had  originally  been  deposited  for  safe  keeping  merely^ 
they  had  afterwards  been  left  with  the  bank  pursuant  to  an  understanding  that, 
they  should  be  held  as  security  for  any  overdrafts  which  might  be  made  by 
their  owners.  "The  deposit,"  said  tlie  court,  "  by  its  change  from  a  gratu- 
itous bailment  to  a  security  for  loans  became  a  bailment  for  the  mutual  bene- 
fit of  both  parties,  that  is  to  say  both  were  interested  in  the  transactions. 
For  the  bailor  it  obtained  the  loans,  and  to  that  extent  was  for  his  advan- 
tage; and  to  the  bailee  it  secured  the  payment  of  the  loan,  and  that  was  to 
his  advantage  also.  The  bailee  was  therefore  required,  for  the  protection  of 
the  bonds,  to  give  such  care  as  a  prudent  owner  would  extend  to  his  own  prop- 
erty of  a  similar  kind,  being  in  that  respect  under  an  obligation  of  a  nior» 
stringent  character  than  that  of  a  gratuitous  bailee,  but  differing  from  him 
in  that  he  thereby  became  liable  for  the  loss  of  the  property  if  caused  by  his- 
neglect  tliough  not  amounting  to  gross  negligence":  Prenton  v.  Pratlier,  137 
U.  S.  C04,  612. 

In  a  case  decided  by  the  court  of  appeals  of  New  York,  it  was  shown  that 
the  loan  for  which  collaterals  were  originally  deposited  had  been  paid,  yet 
they  were  left  with  the  bank  upon  an  understanding  that  they  should  ba 
held  to  secure  such  advances  as  might  thereafter  be  made  by  the  bank  to 
their  owner;  that  the  securities  were  kept  in  a  steel  box  belonging  to  the 
bank  and  inclosed  in  an  iron  safe,  and  that  upon  both  the  box  and  the  safa 
were  locks,  the  combinations  upon  which  were  known  only  to  the  president 
and  cashier  of  the  bank;  that  the  latter  officer  had  borne  a  good  reputatioa 
for  many  years,  but  was  ultimately  removed  from  his  position  upon  a  clain^ 
tiiat  he  was  a  defaulter;  that  the  officers  of  the  bank  were  charged  with 
making  quarterly  examinations  pertaining  to  the  affairs  of  the  institution, 
but  as  a  matter  of  fact,  they  made  such  examinations  semi-annually  only, 
aud  made  no  examination  whatever  respecting  the  special  deposits,  unless 
there  were  existing  loans  thereon,  and  they  never  made  any  list  of  such  de« 
posits,  though  it  was  the  custom  to  receive  and  keep  them;  and  the  officers^ 
other  than  the  cashier,  claimed  that  they  did  not  know  of  the  deposit  in 
question,  and  that  there  Wcis  no  evidence  respecting  the  time  or  mode  of  its 
loss.  The  court  was  of  the  opinion  that,  under  the  circumstances,  the  bank 
was  not  a  gratuitous  bailee  but  received  compensation  and  was  charged  with 
the  exercise  of  a  high  degree  of  care  in  the  keeping  of  the  deposit;  that  the 
evidence  did  not  show  the  exeicise  of  reasonable  care  by  the  bailee  in  th» 
custody  of  the  bonds  after  the  loan  was  discharged;  and  that  this  want  of 
care  was  especially  manifested  by  there  being  no  list  of  the  deposits  and  no 
means  taken  from  time  to  time  to  ascertain  whether  they  remained  on  hand 
or  not;  that  a  "course  of  business  affording  such  opportunities  to  fallible 
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Ijiiardians  presents  an  irreslstiljle  temptation  to  nse  the  property  under  their 
<«oiitrol  for  illegal  purposes  and  usually  resulting  in  the  loss  of  the  securities 
thu3  exposed":  Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y.  271. 

Tiiou^'li  the  bonds  or  other  securities  left  M'ith  tbe  bank  for  safe  keeping 
may  not  be  received  or  retained  as  collateral  to  any  loan,  yet  they  may  have 
such  connection  with  the  business  of  the  bank  that  its  undertaking  to  care 
for  them  is  not,  in  contemplation  of  law,  gratuitous,  and  its  duty  is  more 
onerous  than  if  it  were  a  mere  mandatary.  Securities  were  deposited  with 
a  bank  with  the  understanding  that  they  should  be  exchanged  by  itforsecuri* 
ties  of  a  different  class.  In  considering  the  nature  of  the  transaction  and 
the  duty  and  liability  of  the  bank,  the  court  said:  "The  transaction,  in  the 
light  we  are  now  considering  it,  amounts  to  the  deposit  of  certain  securities 
with  an  undertaking  to  return  those  of  a  different  class,  and  was  within  the 
ecope  of  the  general  business  of  the  bank.  The  court  made  no  finding  as  to 
the  fact  whether  the  bank  received,  in  this  particular  case,  compensation, 
though  it  is  found  that  generally  in  such  business  it  was  in  some  form  com- 
pensated. As  to  the  liability  of  the  bank  the  transaction  is  governed  by  the 
«ame  rules  which  would  apply  in  the  case  of  the  deposit  of  money  to  be 
repaid  in  different  currency, or  the  receipt  by  the  institution  of  commercial 
paper  for  collection.  Can  it  be  claimed  that  the  deposit  of  a  draft  in  bank, 
under  a  special  agreement  that  it  shall  be  collected  and  the  proceeds  paid  in 
gold  or  United  States  securities,  creates  a  bailment  in  the  nature  of  a 
mandate?  We  are  unable  to  see  any  distinction  between  a  transaction  of 
that  kind  and  the  one  before  us.  If  no  agreeement  was  made  for  the  pay- 
ment of  compensation  to  the  bank,  or  if  it  was  agreed  that  none  should  be 
paid,  in  neither  case  is  its  liability  different  from  the  case  of  deposits  of 
money  securities  or  commercial  paper  for  purposes  within  the  limits  of  its 
general  business.  It  would  startle  the  commercial  and  financial  world  to 
Announce  the  rule  contended  for  by  defendant's  counsel,  that  banks  receiv- 
ing securities  from  their  customers  for  a  purpose  within  the  limits  of  their 
proper  business,  even  without  compensation,  are  liable  only  as  mandataries": 
Leach  V.  Hale,  31  Iowa,  69,  72;  7  Am.  Rep.  112. 

Sp<'dal  D< posits,  Without  Compemation. —  Where  a  Sp/^eial  Deposit  Is  Not  as 
■Collateral  and  the  bank  must  be  regarded  as  acting  without  any  other  con- 
sideration than  the  pursuit  of  such  policy  as  its  managers  think  will  secure 
or  retain  business  for  it,  it  is  undoubtedly  liable  for  a  loss  through  gross  neg- 
ligence: Manhattan  Bank  v.  Walker,  130  U.  S.  267;  Chattahooche  Nat.  Bank 
V.  Schley,  58  Ga.  309;  First  Nat.  Bank  v.  Graham,  85  Pa.  St.  91;  27  Am. 
Hep.  628;  and  there  are  many  decisions  affirming  that  it  is  answerable  only 
vhen  its  negligence  may  properly  be  characterized  as  gross:  Ouderkirk  r. 
Oentral  Nat.  Bank,  119  N.  Y.  263;  First  Nat.  Bank  of  Carlisle  v.  Oraham, 
79  Pa.  St.  106;  21  Am.  Rep.  49;  De  Haven  v.  Kensington  Nat.  Bank,  81  Pa. 
St.  95;  Foster  V.  Essex  Bank,  17  Mass.  479;  9  Am.  Dec.  168;  Smith  v.  First 
Nat.  Bank,  99  Mass.  605;  97  Am.  Dec.  59;  First  Nat.  Bank  v.  Ocean  Bank, 
■GO  N.  Y.  278;  19  Am.  Rep.  181;  Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y.  82; 
36  Am.  Rep.  582;  Hale  v.  Rawallie,  8  Kan.  137;  Dunn  v.  Kyle's  Hxr.,  14  Bush, 
IIH,  In  truth,  the  language  of  some  of  the  decisions  is  so  extreme  as  rather 
to  invite  frau<l  and  inattention  on  the  part  of  tlie  officers  and  agents  of 
banks  having  the  custody  of  special  deposits.  The  assertion  that  such  banks 
«re  liable  for  gross  negligence  only  is  well  calculated,  if  generally  accepted 
as  true,  to  thwart  the  only  purpose  for  which  such  a  deposit  is  ever  made. 
Tims  applying  to  bunks  and  special  deposits  therein  the  rule  applicable  to 
other  mandataries,  it  was  said,  "A  bailee  without  reward  is  not  bound  to 
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ordinary  diligence,  is  not  responsible  for  that  care  which  every  attentive  and 
diligent  person  takes  of  his  own  goods,  but  only  for  that  care  which  the 
most  inattentive  take"  :  First  Nat.  Bank  v.  Hex,  89  Pa.  St.  .S08,  312;  33  Am. 
Rep.  767.  We  think  the  language  of  the  decisions  asserting  that  banks  ar» 
liable  in  only  the  case  of  gross  negligence  is  misleading,  and  in  many  in- 
stances does  not  fairly  express  the  real  view  of  the  courts  by  which  sncb 
language  has  been  employed.  Thus  one  court,  after  asserting  the  rale  of 
gross  negligence,  adds:  "The  nature  of  the  property  and  purposes  the  par- 
ties had  in  view,  aa  appears  from  the  quality  of  the  property  and  character 
of  the  act  of  deposit,  are  a  part  of  the  case.  Banks  are  instituted,  and  its 
buildings  constructed,  for  the  delivery  in,  and  safe  keeping  of,  money  and 
money  securities;  and  these  bonds  were  deposited  in  defendant's  bank  for 
greater  security  of  the  bonds — 'for  safe  keeping.'  And  it  must  be  implied 
that  the  defendant  undertook  to  U3e  all  ap[)liances  for  the  security  of  its 
property  for  '  the  safe  keeping '  of  plaintiflf 's  bonds  and  in  good  faith":  WiiU' 
ney  v.  National  Bank,  55  Vt.  155,  159;  45  Am.  Rep.  598. 

That  a  bank  undertaking  to  keep  special  deposits  of  valuable  articles  is 
always  lial)le  for  a  loss  incurred  from  its  negligence,  though  such  negligence 
may  not  be  wliat,  in  the  popular  sense  of  the  words,  would  be  understood  as 
gross  negligence,  must,  we  think  be  affirmed  for  two  reasons:  1.  Because 
a  bank  usually  represents  itself  to  have  special  facilities  for  the  safe  keep- 
ing of  such  articles  and  to  exercise  special  care  in  their  custody;  and  2, 
While  it  may  not  receive  any  direct  compensation  for  its  service,  it  obtains 
advantages  therefrom  in  attracting  and  retaining  clients.  Thus,  where  it 
appeared  that  private  bankers  had  a  large  vault  in  which  tliej-  permitted 
tlieir  custojners  to  keep  boxes  of  valuable  securities,  and  a  box  containing 
such  securities,  deposited  by  a  regular  customer  or  depositor,  was  afterwards 
lost  by  being  left  unattended  for  a  period  sufficiently  long  to  permit  a  thief 
to  enter  the  bank  and  carry  the  box  away  during  the  temporary  absence  of 
the  receiving  teller  and  the  other  officers  of  the  bank,  the  court  said,  "Tlie 
plaintifif  had  a  good  bank  account  with  the  defendant,  and  they  doubtless 
found  it  profitable  to  receive  cash  deposits  from  their  customers.  It  is  not 
probable  that  the  defendants  prepared  this  large  vault,  the  numerous  metal- 
lic checks,  and  made  such  ample  preparations  to  receive  and  take  care  of 
boxes  containing  valuable  articles,  scrips,  bonds,  and  marketable  securities 
of  every  kind  merely  as  an  act  of  disinterested  benevolence.  On  the  con- 
trary, it  is  shown  that  the  owners  of  nearly  all  the  boxes  kept  their  currency 
deposited  with  the  defendants;  and  we  think  the  object  of  this  vault,  hold- 
ing out  to  business  men  a  safe  place  to  keep  their  valuable  boxes,  was  to  in- 
duce the  deposit  of  money  in  the  bank  of  the  defendants.  Tlieir  object  was 
doubtless  to  increase  their  deposits,  and,  of  course,  enhance  their  profits; 
and  to  accomplish  it  they  held  themselves  out  to  the  business  community  as 
prepared  to  take  care  of  their  valuable  boxes.  The  taking  care,  therefore, 
of  these  boxes  was  a  part  of  the  business  of  the  bank  by  which  they  doubt- 
less induced  cash  deposits  and  made  considerable  profit.  We  therefore  do 
not  regard  the  deposit  in  question  as  only  a  gratuitous  one.  Something  more 
than  no  gross  negligence  or  fraud  was  expected  from  the  defendants.  They 
were  not  merely  gratuitous  bailees  receiving  a  voluntary  deposit  and  liable 
only  for  '  gross  negligence  or  fraud  ';  they  were  bound  to  exercise  such  dili- 
gence as  prudent  bankers  would  exercise  in  taking  care  of  and  preserving  a 
thing  of  that  character  deposited  with  tliem."  The  court,  however,  granted  a 
rehearing,  and  exonerated  the  bankers  from  liability  on  the  ground  tb^it  "  the 
abstraction  of  the  bonds  seems  to  have  been  one  of  those  bold  and  adroit  acts 
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•which  are  occasionally  carried  out  successfully  in  defiance  of  ordinary  pru- 
■dence  and  diligence":  Levy  v.  Pike,  25  La.  Ann.  630.  la  Maury  v.  Coyle, 
Si  Md.  235,  247,  au  instruction  was  approved  which  required  the  jury  in 
order  to  entitle  the  plaintiff  to  recover  for  a  loss  of  bonds  and  securities  de- 
posited, to  find  that  the  loss  occurred  through  the  failure  of  the  defendants 
to  use  such  care  in  the  custody  and  keeping  of  such  bonds,  as  persons  of  com- 
-mon  prudence  in  their  situation  and  business  usually  bestowed  in  the  cus- 
tody and  keeping  of  similar  property  belonging  to  themselves.  The  most 
satisfactory  and  reasonable  cases  upon  this  subject  are  Preaton  v.  Prather, 
137  U.  S.  604,  and  Gray  v.  Alerriam,  148  111.  179;  39  Am.  St.  Rep.  la 
these  cases  the  courts,  if  they  may  be  regarded  as  accepting  the  rule,  that 
■a  bank  gratuitously  keeping  a  special  deposit  is  liable  only  for  gross  negli- 
gence, gave  a  definition  of  these  terms  not  consistent  with  the  popular  ac- 
-ceptation  of  their  meaning,  and  showed,  as  we  think,  that  a  banker  is  guilty 
of  gross  negligence  unless  he  exercises  at  least  ordinary  care,  taking  into 
consideration  the  character  of  the  property  of  which  he  is  bailee,  and  the 
<5onsequent  danger  of  its  loss  unless  unusual  precautions  are  taken  to  pre- 
vent its  appropriation  by  thieves,  burglars,  or  dishonest  employees  of  the 
l)ank. 

The  bonds  in  question  were  stolen  and  disposed  of  by  an  assistant  cashier 
of  tlie  bank,  and  the  bank  had  been  informed  that  such  cashier  was  specu- 
lating on  the  board  of  trade  of  Chicago,  although  he  was  entirely  dependent 
on  his  salary.  He  had  free  access  to  the  vaults  where  the  securities  of  the 
l>ank  were  kept,  and  was  continued  in  its  service  after  knowledge  of  his 
speculations.  In  response  to  tlie  contention  of  the  bankers  that  they  were 
•imply  gratuitous  bailees,  and  were  not  chargeable,  unless  the  loss  resulted 
from  their  gross  negligence,  the  supreme  court  of  the  United  States,  in  the 
•case  reported  in  137  U.  S.  604,  said:  "  Undoubtedly  if  the  bonds  were  re- 
oeived  by  the  bank  for  safe  keeping,  without  compensation  to  them  in  any 
form,  but  exclusively  for  the  benefit  of  the  plaintiffs,  the  only  obligation  rest- 
ing upon  them  was  to  exercise  over  the  bonds  such  reasonable  care  as  men  of 
•common  prudence  would  usually  bestow  for  the  protection  of  their  own  prop- 
erty of  a  similar  character.  No  one  taking  upon  himself  a  duty  for  another, 
•without  consideration,  is  bound,  either  by  law  or  morals,  to  do  more  than  a 
man  of  that  character  would  do  generally  for  himself  under  like  conditions. 
The  exercise  of  reasonable  care  is  in  all  such  cases  the  dictate  of  good  faith. 
An  utter  disregard  of  the  property  of  the  bailor  would  be  an  act  of  bad  faith 
to  him.  But  what  will  constitute  such  reasonable  care  will  vary  with  the 
■nature,  value,  and  situation  of  the  property,  the  general  protection  afforded 
■by  the  police  of  the  community  against  violence  and  crime,  and  the  bearing 
of  surrounding  circumstances  upon  its  security.  The  care  usually  and  gen- 
■crally  deemed  necessary  in  the  community  for  the  security  of  similar  prop- 
erty under  like  conditions  would  be  required  of  the  bailee  in  such  cases,  but 
nothing  more.  The  general  doctrine,  as  stated  by  text-writers  and  in  judi- 
•cial  decisions,  is  that  gratuitous  bailees  of  another's  property  are  not  respon- 
sible for  its  loss  unless  guilty  of  gross  negligence  in  its  keeping.  But  gross 
'negligence  in  such  cases  is  nothing  more  than  a  failure  to  bestow  the  care 
"Wliich  the  property  in  its  situation  demands;  the  omission  of  the  reasonable 
eare  required  is  the  negligence  which  creates  the  liability;  and  whether  this 
existed  is  a  question  of  fact  for  the  jury  to  determine,  or  by  the  court  where 
a  jury  is  waived:  See  Steamboat  New  World  v.  King,  16  How.  469,  474,  475; 
Haiboad  Co.  v.  Lockwood,  17  Wall.  357,  383;  Milwaukee  etc.  Ey.  v.  Arm»t  91 
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U.  S.  489,  494.  The  doctrine  of  exemption  from  liability  in  such  cases  was 
&t  one  time  carried  so  far  as  to  shield  the  bailees  from  the  fraudulent  acts  of 
tlieir  own  employees  and  officers,  though  their  employment  embraced  a  su- 
pervision of  the  property,  such  acts  not  being  deemed  within  the  scope  of 

their  einploymeut As  stated  above,  the  reasonable  care  which  per. 

sons  should  take  of  property  intrusted  to  them  for  safe  keep  ng  without  re- 
ward will  necessarily  vary  with  its  nature,  value,  and  situation,  and  the 
bearing  of  surrounding  circumstances  upon  its  security.  The  business  of  the 
l)ailee  will  necessarily  have  some  effect  upon  the  nature  of  the  care  required 
of  him,  as,  for  example,  in  the  case  of  bankers  and  banking  institutions  hav- 
ing special  arrangements  by  vaults  and  other  guards,  to  protect  property  in 
their  custody.  Persons  therefore  depositing  valuable  articles  with  them, 
expect  that  such  measures  will  be  taken  as  will  ordinarily  secure  the  prop- 
erty from  burglars  outside  and  from  thieves  within,  and  that  whenever  ground 
for  suspicion  arises  an  examination  will  be  made  by  them  to  see  that  it  haa 
cot  been  abstracted  or  tampered  with;  and  also  that  they  will  employ  fit 
men,  botli  in  ability  and  integrity,  for  the  discharge  of  their  duties,  and  re- 
move those  employed  whenever  found  wanting  in  either  of  these  particulars. 
An  omission  of  such  measures  would  in  most  cases  be  deemed  culpable  negli- 
gence, so  gross  as  to  amount  to  a  breach  of  good  faith,  and  constitute  a  fraud 
upon  the  depositor."  The  views  thus  expressed  by  the  supreme  court  of  the 
United  States  were  quoted  and  applied  in  Oray  v.  Merriam,  148  111.  190,  39 
Am.  St.  Rep.,  a  case  involving  the  same  deposit  and  the  same  loss  by 
the  act  of  the  assistant  cashier,  considered  by  the  supreme  court  of  the 
United  States. 

In  no  case,  in  the  absence  of  an  express  contract  to  that  effect,  is  a  bank 
an  insurer  of  the  safety  of  bonds  or  other  valuable  articles  or  securities  left 
in  its  care.  It  must,  however,  in  all  cases,  either  return  them  to  the  owner 
or  show  some  valid  excuse  for  not  returning  them.  Therefore,  as  held  ia 
the  principal  case,  when  it  has  received  a  special  deposit,  and,  after  demand, 
has  failed  to  return  it,  the  burden  of  proof  must  be  assumed  by  it,  and,  to 
exonerate  itself  from  liability,  it  must  either  show  that  it  made  some  di  po- 
sition of  the  property  authorised  by  the  owner,  or  that  it  has  been  lost  with- 
out fault  oil  its  part.  "It  necessarily  follows  from  the  nature  of  the 
obligation  and  the  refusal  to  return  the  property  tliat  the  burden  of  show- 
ing the  circumstances  of  the  loss  rests  upon  the  bailee,  and  unless  the 
evidence  i-hows  the  exercise  of  due  care  by  him  according  to  the  nature  of 
the  bailment,  he  will  be  held  responsible  for  a  breach  of  the  contract  to  re- 
turn the  property  bailed  ":  Ouderkirh  v.  Central  N.  Bank,  119  N.  Y.  267. 

From  the  loss  of  the  property  actionable  negligence  is  presumed.  But 
for  this  presumption  it  would  rarely  be  possible  for  the  owner  of  a  do- 
posit  to  obtain  relief.  As  he  is  not  in  possession  of  it,  and  cannot  know  in 
what  mode  it  has  been  kept,  he  has  no  means  of  establishing  the  negligence 
of  the  bank  or  of  its  agents.  In  some  instances,  banks  have  sought  to 
throw  the  burden  of  proof  upon  the  owner  of  the  property,  and,  without  at- 
tempting any  explanation  of  its  disappearance,  have,  to  all  inquiries,  merely 
returned  the  answer,  that  the  bank  had  no  such  property  in  its  custody.  It 
is  now  well  settled  that  this  is  not  sufficient,  and  the  banker  must  prove 
the  exercise  of  the  degree  of  care  required  of  him  by  the  decisions  in  the 
jurisdiction  in  which  the  loss  occurred  and  in  which  his  liability  is  sought 
to  be  enforced:  Firxt  Nat.  Bank  of  Carlisle  v.  Oraliam,  85  Pa.  St.  91;  27  Am. 
Rep.  628;  Chkopee  Bank  v.  Pluladel-phia  Bank,  8  Wall.  641;  Mansfield  Bank 
V.  Zent,  39  Ohio  St.  105. 
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The  mo-it  fam'Har  excuse  for  the  loss  of  securities  and  other  special  de- 
posits is  that  they  were  taken  by  thieves  or  burglars  or  embezzled  by  som« 
orticer  or  agent  of  the  bank.  But  if  it  is  shown  that  tlie  bank  was  entered 
by  armed  burglars,  and  its  deposits  carried  away,  no  liability  is  established 
against  it,  there  being  no  collusion  between  it  and  the  criminals,  and  noth- 
ing in  the  circumstances  of  the  case  to  indicate  negligence  on  its  part  in  in- 
citing or  aiding  the  commission  of  the  crime:  Wylie  v.  Northampton  Bank, 
119  U.  S.  361,  370;  15  Fed.  Rep.  428.  Tiie  bank  may,  therefore,  alway* 
relieve  itself  from  liability  by  proving  that  a  special  deposit  was  takeo 
from  its  possession  by  some  criminal  act  for  which  it  is  not  answerable  and 
in  respect  to  which  it  has  not  been  negligent.  Tiie  fact  that  it  took  the  sam» 
care  of  the  deposit  as  of  its  own  property  of  like  character  is  undoubtedly 
evidence  of  its  good  faith,  and  if  to  this  is  added  evidence  that  it  took  the 
same  care  as  ordinarily  prudent  persons  would  have  taken  under  the  same 
circumstances,  the  defense  is  complete;  Orifflth  v.  Zippeiwick,  28  Ohio  St. 
388;  PaUison  v.  Syracuse  Bank,  80  N.  Y.  82;  36  Am.  Rep.  582.  As  was  said 
in  an  English  case  involving  this  question,  "It  is  clear,  according  to  the 
authorities,  that  the  bank  in  this  case  was  not  bound  to  more  than  ordinary 
care  of  the  deposit  intrusted  to  them,  and  that  the  negligence  for  which 
they  alone  could  be  made  liable  would  have  been  the  want  of  that  ordinary 
care  and  diligence  which  men  of  common  prudence  exercise  about  their  owa 

affairs It  may  be  admitted  to  be  sufficient  to  exempt  a  gratuitous 

bailee  from  liability  that  he  keeps  goods  deposited  with  him  in  the  same 
manner  as  he  keeps  his  own,  though  this  degree  of  care  will  ordinarily  repel 
the!  presumption  of  gross  negligence,  but  there  is  no  case  which  puts  the 
duty  of  a  bailee  of  this  kind  higher  than  this,  that  he  is  bound  to  take  the 
same  care  of  the  property  intrusted  to  him  as  a  reasonably  prudent  and 
careful  man  may  fairly  be  expected  to  take  of  his  own  property  of  like  de- 
scription" :  Oiblin  v.  McMullin,  2  L.  R.  P.  C.  317;  38  L.  J.  P.  C.  25; 
Doorman  v.  Jenkins,  2  Ad.  &  E.  258;  Griffith  v.  Zipperwick,  28  Ohio  St.  388. 

If  an  Officer  or  Afjent  of  a  Bank  Embezzles  or  Otherwise  Misappropriate* 
a  special  deposit,  he  is  not  regarded,  in  so  doing,  as  representing  the  bank, 
and  therefore  it  is  not  answerable  for  the  loss  resulting  to  the  owner  of  the 
property  unless  it  has  been  negligent  either  in  the  selection  or  retention  of 
the  defaulting  officer  or  agent,  or  in  so  conducting  its  business  as  to  afford 
him  special  opportunities  to  do  the  wrongful  act  of  which  he  has  been  guilty, 
as  where  it  had  reason  to  believe  that  he  was  speculating  and  using  moneys 
of  which  his  own  means  could  not  give  him  command,  or  there  has  been  a 
failure  to  exercise  proper  supervision  over  him,  and  the  securities  have  been 
left  in  such  a  position  that  he  could  take  them  without  any  other  officer  of 
the  bank  having  any  knowledge  of  their  absence.  Some  of  the  earlier  cases 
have,  perhaps,  exonerated  banks  losing  special  deposits  through  the  theft  or 
misappropriation  of  their  officers  under  circumstances  so  extreme  as  to  have 
justified  a  finding  on  the  part  of  the  jury  or  the  court  of  the  absence  of  reason- 
able care,  and  in  this  respect  may  have  gone  farther  than  the  more  recent  de- 
cisions countenance.  But  of  the  general  rule,  that  a  bank  is  not  answerable 
for  the  theft  or  embezzlement  of  special  deposits  by  its  agents  or  officers  iu 
the  absence  of  negligence  on  its  part,  there  is  no  doubt:  Foster  v.  Essex  Bank, 
17  Mass.  479;  9  Am.  Dec.  168;  Giblin  v.  McMullen,  2  L.  R.  P.  C.  317;  Scott 
V.  National  Bank,  72  Pa.  St.  471;  13  Am.  Rep.  711;  Aferchanta'  Nat.  Bank 
V.  Onilmartin,  88  Ga.  797.  The  rule  and  its  exceptions  are  well  stated  ia 
the  case  last  cited  in  the  following  extract  from  the  opinion  of  the  courtt 
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"The  bank  may  be  gnflty  of  negligence,  and  liable  accordingly,  in  employ- 
ing or  retaining  an  unflt  person  in  the  position  of  cashier.  Bat  when  it  does 
its  full  duty  in  selecting  a  proper  person,  and  in  not  disregarding  indications 
of  dishonesty  which  ought  to  arouse  suspicion  and  investigation,  then  it 
is  not  responsible  to  one  who  has  obtained  from  it  the  favor  of  barely  keep> 
ing  specific  property  without  recompense  though  the  cashier  steal  the  prop- 
erty so  put  in  his  charge.  The  law,  as  disclosed  by  the  authorities,  seems 
to  consider  that,  in  the  case  of  a  gratuitous  special  deposit  there  is  cousidera- 
tioa  enough  in  the  bare  custody  of  the  property  to  insure  its  being  kepi 
without  gross  negligence,  but  not  enough  to  bind  the  bank  as  an  absolute  in- 
surer of  its  servant's  honesty.  The  depositor  contemplates,  of  course,  and 
consents  that  the  cashier,  or  some  other  agent,  is  to  be  the  personal  guardian 
of  the  deposit.  If  the  bank  has  selected  and  continues  him  in  office,  with 
due  regard  to  the  immense  interests  confided  to  him,  his  defalcation  is  a  risk 
assumed  by  such  a  depositor.  The  bank  being  equally  liable  to  suffer  by 
the  same  kind  of  misfeasance  thus  evinces  prima  facie  its  good  faith  in  hav- 
ing the  wrongdoer  in  the  service.  As  far  as  the  question  of  mere  negligence 
is  concerned,  the  bank  can  plead  its  not  knowing  or  having  cause  to  suspect 
the  integrity  of  its  officer.  But  it  has  been  strongly  urged  that  the  bank, 
as  master,  is  liable  for  the  fraud  of  the  cashier,  its  servant,  in  the  course  of 
its  business.  This  is  the  point  of  most  difficulty.  Every  bailee  is  bound  to 
exercise  good  faith,  and  abstain  from  fraud  in  keeping  the  property.  Bad 
faith  is  at  least  as  bad  as  gross  negligence,  and  entails  as  much  liability. 
The  application  of  this  is  easy  where  the  very  person  to  whom  the  property 
was  intrusted  is  guilty  of  the  fraud.  But  suppose  the  master,  being  the 
bailee,  is  personally  blameless,  and  his  servant  is  the  guilty  one,  shall 
the  master  be  held  liable?  At  common  law  there  was  once  some  authority 
that  the  master  was  not  liable  for  the  unauthorized  willful  tort,  which,  of 
course,  included  fraud  of  his  servant.  But  the  better  view  is  that  the 
master  is  liable  for  every  tort  by  the  servant  which  is  within  his  authority 
or  is  committed  in  the  proaecutiou  and  within  the  scope  of  the  business.  It 
is  often  hard  to  draw  the  line  between  torts  within,  and  torts  without,  the 
master's  business.  On  the  question  now  to  be  decided,  the  cases  hold  that 
the  net  of  the  cashier  by  which  he  appropriates  exclusively  to  himself  a 
gratuitous  special  deposit  in  the  bank,  is  not  an  act  done  in  the  bank's  busi- 
ness and  witliin  the  scope  of  his  employment.  The  custody  of  the  deposit 
implies  no  act  to  be  done,  but  only  a  mere  continuance  of  possession  until 
a  return  of  the  property  is  demanded.  The  cashier  had  nothing  to  do  about 
it  except  to  suffer  it  to  remain  in  a  safe  place  of  deposit.  Consequently  in 
taking  it  to  himself,  he  is  said  to  'step  aside'  from  his  employment  to  do 
an  act  for  his  personal  gain,  regardless  of  the  business  for  which  he  is  en- 
gaged. Such  an  act  is  lacking  both  in  the  rendition  of,  and  in  the  intent 
to  render,  any  service  to  the  employer.  The  cashier  does  not,  as  a  matter 
of  fact,  act  with  the  bank's  autiiority,  and  furthermore  does  not  essay,  or 
even  profess,  to  act  in  its  behalf.  Ue  represents  nobody  but  himself.  Ho 
throws  off  all  allegiance  to  his  master,  and  takes  the  part  of  a  common 
enemy  to  all  concerned.  He  becomes  the  same  as  a  stranger  from  without^ 
who  by  robbery,  burglary,  or  stealth  deprives  the  bank  of  a  special  deposit, 
and  the  autliorities  hold  that  the  bank  is  not  chargeable  with  such  &  loss,  in 
the  absence  of  gross  negligence,  but  is  liable  if  grossly  negligent:  Griffith  v. 
Zipperwick,  28  Ohio  St.  388;  Hale  v.  liawalle,  8  Kan.  136;  Levy  v.  PiJte,  25 
La.  Ann.  630;  First  NuL  Bank  v.  Oraliam,  79  Pa.  St.  106;  21  Am.  Rep.  49, 
AM.  8X  RSP.,  VOU  XXXVIIL— 50 
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100  U.  S.  699;  First  Nat.'  Bank  y.  Ocean  Nat.  Bank,  60  N.  Y.  278;  19  Am. 
Rep.  181;  Wylie  v.  Northampton  NaL  Bank,  119  U.  S.  361;  Whitney  v.  First 
Nat.  Bank,  65  Vt  155;  45  Am.  Rep.  598;  Schermer  v.  Neurath,  54  Md.  491; 
39  Am.  Rep.  397.  Such  a  fraud  by  a  well-selected  servant,  duly  supervised, 
is  not  to  be  imputed  to  the  bank  as  its  own  fraud.  The  bank  cannot  be  said 
to  have  stolen  when  there  is  on  its  part  no  participation  in  the  theft,  no 
appropriation,  and  no  intent  to  appropriate  the  property.  Of  course  if  the 
bank  derive  profit  or  benefit  from  its  servant's  speculation  it  is  liable: 
United  So'-iety  v.  Underwood,  9  Bush.  609;  First  Nat.  Bank  v.  Dunbar,  118 
111.  625.  No  case  has  bee^  found  which  holds  the  bank  liable  because  the 
defaulting  cashier  was  acting  in  the  prosecution  a»d  within  the  scope  of  the 
bank's  business  when  he  appropriated  the  deposit,  but  such  liability  when 
affirmed  is  rested  specifically  upon  the  existence  of  gross  negligence:  Patti' 
son  V.  Syracuse  Nat.  Bank,  80  N.  Y.  82;  36  Am.  Rep.  682;  Preston  v.  Pro- 
€/u-r,  137  U.  S.  604." 

A  bank,  however,  cannot  take  any  advantage  from  the  wrongful  act  of  its 
agent,  nor  acquire  by  such  act  any  title  to  the  securities  on  the  ground  that 
it  did  not  know  that  they  were  held  on  special  deposit.  Therefore  if  he 
gives  a  note  to  the  bank  and  deposits  as  collateral  security  therefor  coupons 
and  bonds  transferable  by  delivery  which  had  been  received  by  him  in  his 
official  capacity,  to  be  kept  by  the  bank  on  special  deposit,  it  cannot  defend 
against  the  true  owner  on  the  ground  that  it  had  accepted  such  securities  as 
collateral  without  any  notice  of  their  ownership  and  believing  them  to  be- 
long to  the  cashier:  Fis/ier  v.  Bank  of  New  Jersey,  48  N.  J.  L.  390;  67  Am. 
Rep.  561. 

The  cases  in  which  banks  have  been  sought  to  be  held  answerable  for  the 
delivery  of  special  deposits  to  a  person  not  entitled  to  receive  them  are  in- 
frequent. If  siich  wrongful  delivery  is  due  to  any  act  or  omission  of  the 
owner  of  the  i>roperty,  he  must  bear  the  consequence  of  his  own  folly.  If 
he  has  caused  a  card  to  be  written  directing  the  property  to  be  delivered  to 
the  bearer,  the  bank  is  not  answerable  for  such  delivery,  though  the  card 
was  stolen  or  was  taken  from  the  person  of  the  owner  without  his  knowl- 
edge and  while  he  was  unconscious:  Fiftk  v.  Gei-mania  Nat.  Bank,  40  La. 
Ann.  820.  If  a  deposit  was  made  by  an  agent,  he  will  be  presumed  to  have 
authority  to  withdraw  it,  and  the  bank  is  not  liable  for  surrendering  the 
property  to  him:  Walker  v.  Manhattan  Bank,  25  Fed.  Rep.  247.  O'x  the 
other  hand,  if  the  delivery  is  not  to  the  person  making  the  deposit  but  to  a 
person  exhibiting  no  right  thereto,  the  bank  is  liable,  though  it  may  have 
acted  in  good  faith,  as  where  it  delivered  to  a  husband  property  deposited 
by  and  belonging  to  his  wife,  to  whom  it  issued  its  receipt:  Ganley  v.  Troy 
City  Nat.  Bank,  1)8  N.  Y.  487.  A  deposit  of  bonds  was  made  with  a  bank 
by  a  stranger,  it  retaining  a  minute  list  thereof,  and  inclosing  the  bonds  in 
an  envelope.  Subsequently,  another  person  came  to  the  bank,  and,  repre- 
senting himself  to  be  the  depositor,  demanded  the  bonds,  giving  a  correct 
description  of  them,  and  specifying  accurately  the  natne  and  address  of  the 
owner.  The  bonds  were  thereupon  delivered  to  him,  and  an  action  was 
afterwanls  brought  against  the  bank  for  their  loss.  The  jury  were  told  that 
it  was  for  them  to  say  whether  the  act  of  the  defendants  in  the  delivery  op 
giving  up  of  the  bonds  was,  under  the  circumstances,  negligence,  and  want 
of  ordinary  care,  skill,  and  caution,  and  that  if  it  was,  the  defendants  were 
responsible,  and  a  verdict  having  been  returned  and  judgment  entered  in 
favor  of  the  plaintiffs,  such  judgment  was  affirmed  npou  appeal:  Lancaster 
County  Bank  v.  Smith,  62  Pa.  St.  47. 
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Of  the  skill,  care,  and  diligence  required  of  bankers  nndertaking  to  act  ia 
other  capacities  than  those  hereinbefore  considered  we  know  of  no  direct 
«utliority  other  than  the  principal  case.  It  is  doubtless  competent  for  bank* 
«r3,  wiietlier  private  or  incorporated,  to  undertake  to  act  as  investment 
Agencies  ( Ward  v.  Johnson,  95  111.  215)  and  to  participate  in  many  other 
transactions  as  agents  of  persons  for  whom  they  undertake  to  act  either 
gratuitously  or  for  an  agreed  consideration.  When  so  acting  they  are  bound 
at  least  to  the  same  degree  of  care  and  diligence  as  other  persons  assuming 
to  perform,  and  representing  themselves  to  be  competent  to  perform,  similar 
duties.  If  a  loss  occurs  through  their  joint  negligence,  and  that  of  the  per* 
«on  emplo^'ing  tliem,  his  contributory  negligence  is  an  adequate  defense  to 
any  action  brought  to  recover  damages  sustained  by  him.  Thus,  where  a  per* 
con  made  an  inquiry  of  a  bank  as  to  whether  L.  was  an  honorable  man,  and 
received  a  reply  that  it  did  not  know  him,  and  thereupon  a  man  entered  the 
bank  claiming  to  be  L.,  and  stated  that  he  expected  a  conveyance  to  be  sent 
there  for  him  to  execute,  and  the  original  inquirer,  on  being  informed  that 
a  man  was  in  the  bank  claiming  to  be  L.,  and  representing  tnat  he  expected 
a  deed,  sent  the  deed  to  the  bank  with  a  sum  of  money  to  be  paid  L.  on  its 
execution,  and  the  bank  thereupon,  after  the  execution  of  said  deed,  paid 
over  the  money  to  the  man.  It  was  held  not  to  be  answerable,  on  the  dis> 
■covery  being  made  that  the  person  was  not  L.,  but  an  impostor,  because  the 
answer  made  by  the  bank  indicated  that  it  did  not  know  L.,  and  nothing 
afterwards  occurred  showing  that  it  professed  to  have  any  knowledge  of  the 
identity  of  the  person  claiming  to  be  L.,  and  that  what  plaintiff  did  was 
more  likely  to  have  deceived  the  bank  as  to  such  identity  than  otherwise, 
and  that  it  was  the  plaintiff's  own  negligence  that  led  to  his  loss:  Metzger  v. 
Franklin  Bank,  1 19  Ind.  359.  The  principal  case  may  justly  be  regarded  as 
a  pion  er  in  its  line.  The  rules  there  laid  down,  as  we  understand  them, 
are  just  and  reasonable  and  properly  guard  the  interests  both  of  the  banker 
and  of  his  customer.  They  maintain,  in  effect,  that  his  entering  upon  any 
l)usiness  fairly  within  the  line  of  his  occupation  amounts  to  a  representation 
on  his  part  that  he  possesses  and  will  exercise  the  skill  possessed  and  exer- 
cised by  reasonably  prudent  men  in  the  management  of  like  business  under- 
takings and  under  similar  circumstances;  that  in  the  case  of  a  loss  he  must 
assume  the  burden  of  proving  that  it  did  not  result  from  his  failure  to  em- 
ploy ordinary  skill  and  knowledge  adequate  to  the  undertaking;  that  he 
may  establish  his  good  faith  by  proving  that  he  gave  to  plaintiff's  business 
the  same  care  that  he  gave  to  his  own;  and  finally,  that  he  may  relieve  him- 
self from  the  presumption  of  negligence  by  proving  that  otlier  men  engaged 
in  the  same  business,  in  the  same  place,  and  under  similar  circumstances, 
and  not  deficient  in  common  prudence  nor  in  the  skill  and  knowledge  usu- 
ally employed  in  like  undertakings,  have  been  deceived  as  he  has  been  de- 
ceived, and  have  thereby  been  the  cause  of  loss  either  to  themselves  or  to 
their  client:  Mam  v.  Post,  141  N.  Y.  100;  38  Am.  St.  Rep.  766.  In  reach- 
ing these  conclusions  the  court  did  not  profess  to  be  guided  by  prior  adjudi- 
cations directly  in  point,  and  we  believe  there  were  none  by  which  it  could 
have  been  so  guiued.  The  results  announced  commend  themselves  to  us, 
«ven  in  the  absence  of  all  authority,  as  being  sound  upon  principle  and  as 
imposing  upon  bankers  such  degree  of  care  and  skill  as  every  customer  must 
reasonably  expect  them  to  possess  and  exercise  when  intrusting  them  with 
business  with  which  they  profess,  or  may  be  presumed,  to  be  familiar,  and, 
on  the  other  hand,  to  exact  of  bankers  no  higher  degree  of  care  and  skill 
than  may  fairly  be  presumed  to  be  possessed  by  men  of  common  prudence 
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whose  duty  it  is  to  conduct  important  financial  transactions  at  the  great 
centers  of  trade  and  commerce,  in  which  they  must  reasonably  expect  to  bo 
required  to  protect  their  customers  from  fraud  and  imposition,  as  well  as  to 
exercise  ordinary  financial  sagacity  in  respect  to  the  iuvestmeats  which  they 
recommead  and  andertake  to  promote. 


People  v.  Ewer. 

[141  Nbw  Yoek.  129.] 

CoNSTiTDTiONAL  Law.— Thk  Policb  Power  OK  THK  Statk  extends  in  the 
direction  of  so  regulating  the  use  of  private  property,  or  of  so  restrain- 
ing personal  action,  as  manifestly  to  secure,  or  to  tend  to  the  comfort, 
prosperity,  or  protection  of  the  community. 

Constitutional  Law — Parent  and  Child.^Bt  Preventing  thb  Ex- 
hibition OF  Children  of  Tender  and  Immature  Aob  upon  the 
theatrical  or  other  public  stage,  the  legislature  is  exercising  that  right 
of  supervision  aud  control  of  children  which  in  every  civilized  state  in- 
heres in  the  government,  and  which  nothing  in  the  relation  of  parent 
and  child  should  be  deemed  to  forbid. 

Constitutional  Law. — A  Statute  Forbidding  the  Exhibition  or  Em- 
ployment OF  A  Female  Child  apparently,  or  actually,  under  the  age  of 
sixteen  years,  either  as  a  dancer  or  in  any  theatrical  exhibition,  or  in 
any  exhibition  dangerous  to  the  health,  limb,  life,  or  morals  of  the  child, 
and  making  a  violation  of  such  statute  a  misdemeanor,  is  a  constitu- 
tional and  valid  exercise  of  the  police  power  of  the  state. 

Proceeding  by  habeas  corpus  to  obtain  the  release  from  im- 
prisonment of  a  mother,  who  had  been  convicted  of  exhibit- 
ing her  child  as  a  dancer  at  a  theater  in  violation  of  a  statute 
forbidding  the  exhibition  at  a  theater  of  any  female  child 
apparently,  or  actually,  under  sixteen  years  of  age.  The 
statute  was  sustained  in  the  lower  court,  and  the  prisoner 
remanded. 

A.  J.  Dittenhoefer,  for  the  appellant. 

Elhridge  T.  Gerry,  for  the  respondent. 

***  Gray,  J.  The  question  we  shall  determine  upon  this 
appeal  is,  whether  the  statute,  under  which  the  appellant  was 
arrested,  violates  any  just  and  personal  rights  secured  to  her 
by  the  constitution  of  the  state.  If  it  is  such  an  interference 
with  the  legal  relation  of  parent  and  child  as  exceeds  the 
limits  within  which  the  legislature,  exercising  the  sovereign 
power  of  the  state,  may  regulate  and  control  that  relation, 
then  it  is  the  duty  of  the  courts  to  declare  its  unconstitution- 
ality. But  if  it  is  within  a  proper  and  legitimate  exercise  of 
legislative  functions,  the  courts  may  not  interfere.     This  ques- 
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tion  falls  within  those  which  are  classified  under  the  head  of 
the  police  power  of  the  state.  The  extent  of  the  exercise  of 
that  power,  with  which  the  legislature  is  invested,  and  which 
it  has  80  *'*  freely  exerted  in  many  directions,  within  con- 
stitutional limits,  is  a  matter  resting  in  discretion — to  be 
guided  by  the  wisdom  of  the  people's  representatives.  It  is 
difficult,  if  not  impossible,  to  define  the  police  power  of  a 
state;  or,  under  recent  judicial  decisions,  to  say  where  the 
constitutional  boundaries  limiting  its  exercise  are  to  be  fixed. 
It  is  a  power  essential  to  be  conceded  to  the  state,  in  the  in- 
terest and  for  the  welfare  of  its  citizens.  We  may  say  of  it 
that  when  its  operation  is  in  the  direction  of  so  regulating  a 
«se  of  private  property,  or  of  so  restraining  personal  action, 
AS  manifestly  to  secure,  or  to  tend  to  the  comfort,  prosperity, 
or  protection  of  the  community,  no  constitutional  guaranty 
is  violated,  and  the  legislative  authority  is  not  transcended. 
But  the  legislation  must  have  some  relation  to  these  ends; 
for,  to  quote  the  expressions  of  Mr.  Justice  Field  in  the 
Slaughter  House  cases,  16  Wall.  36,  "under  the  mere  guise  of 
police  regulations  personal  rights  and  private  property  can- 
not be  arbitrarily  invaded."  In  People  v.  King,  110  N.  Y. 
418;  6  Am.  St.  Rep.  389,  it  was  well  observed  by  Judge 
Andrews:  "By  means  of  this  power,  the  legislature  exercises 

a  supervision  over  matters  affecting  the  common  weal 

It  may  be  exerted  whenever  necessary  to  secure  the  peace, 
good  order,  health,  morals,  and  general  welfare  of  the  com- 
munity, and  the  propriety  of  its  exercise,  within  constitutional 
limits,  is  purely  a  matter  of  legislative  discretion,  with  which 
courts  cannot  interfere."  The  assumption  of  the  exercise  of 
this  extraordinary  and  very  necessary  power  has  been  the 
subject  of  severe  criticism  in  the  opinions  of  judges,  when  it 
has  been  sought  thereby  to  regulate  and  control  in  the  inter- 
■est  of  the  public  the  conduct  of  corporate  or  individual  busi- 
ness transactions.  Munn  v.  Illinois,  94  U.  S.  113,  may  be 
referred  to  as  starting  a  current  of  authority  in  this  country. 
But  no  such  criticism  can  find  just  grounds  for  caviling  at 
legislation,  whose  ends  clearly  tend  to  promote  the  health  or 
moral  well-being  of  the  members  of  society.  To  that  class  of 
legislation  this  statute  belongs.  By  preventing  the  exhibition 
of  children  of  tender  and  immature  age  upon  the  theatrical, 
or  other  public,  stage,  the  legislature  is  exercising  that  *•• 
right  of  supervision  and  control  over  the  child,  which,  in  every 
civilized  state,  inheres  in  the  government,  and  which  nothing 
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in  the  legal  relations  of  parent  and  child  should  be  deemed  ta 
forbid. 

The  proposition  is  indisputable  that  the  custody  of  the- 
child  by  the  parent  is  within  legislative  regulation.  The- 
parent,  by  natural  law,  is  entitled  to  the  custody  and  care  of 
the  child,  and,  as  its  natural  guardian,  is  held  to  the  per- 
formance of  certain  duties.  To  society,  organized  as  a  state, 
it  is  a  matter  of  paramount  interest  that  the  child  shall  be 
cared  for,  and  that  the  duties  of  support  and  education  be  per« 
formed  by,  the  parent  or  guardian,  in  order  that  the  child 
shall  become  a  healthful  and  useful  member  of  the  commu- 
nity. It  has  been  well  remarked  that  the  better  organized 
and  trained  the  race,  the  better  it  is  prepared  for  holding  ita 
own.  Hence  it  is  that  laws  are  enacted  looking  to  the  com- 
pulsory  education  by  parents  of  their  children,  and  to  their 
punishment  for  cruel  treatment,  and  which  limit  and  regu- 
late the  employment  of  children  in  the  factory  and  the  work- 
shop, to  prevent  injury  from  excessive  labor.  It  is  not,  and 
cannot  be,  disputed,  that  the  interest  which  the  state  has  in 
the  physical,  moral,  and  intellectual  well-being  of  its  mem- 
bers warrants  the  implication  and  the  exercise  of  every  just 
power  which  will  result  in  preparing  the  child  in  future  life  to 
support  itself,  to  serve  the  state,  and,  in  all  the  relations  and 
duties  of  adult  life,  to  perform  well  and  capably  its  part. 

In  the  brief  of  the  able  counsel  who  appears  for  the  people^ 
and  whose  earnest  efforts  in  behalf  of  the  cause  of  humanity 
and  of  mercy  have  so  distinguished  him,  the  discussion  of  the 
subject  upon  these  lines  is  quite  full  and  interesting.  Indeed 
the  learned  counsel  for  the  appellant  does  not  in  the  main 
contest  the  right  and  the  duty  of  the  state  to  protect  and  ta 
promote  by  adequate  legislation  the  health  and  morals  of  its 
citizens,  but  bases  his  arguments  here  upon  the  proposition 
substantially  that  the  legislature  cannot  take  from  parents- 
the  right  to  employ  their  children  in  any  lawful  occupation 
not  indecent  or  immoral,  or  dangerous  to  life,  limb,  health,  or 
morals.  That  proposition  may  be  readily  conceded.  It  ia 
*'^  true  enough  that  if  the  court  could  say  that  this  legisla* 
tion  was  an  arbitrary  exercise  of  the  legislative  power  depriv- 
ing the  parent  of  a  right  to  a  legitimate  use  of  his  child'a 
services;  that  while  ostensibly  for  the  promotion  of  the  well- 
being  of  children,  in  reality  it  strikes  at  an  inalienable  right^ 
or  at  the  personal  liberty  of  the  citizen,  and  but  remotely 
concerned  the  interests  of  the  community,  it  would  be  it* 
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duty  to  so  pronounce,  and  to  declare  its  invalidity.  But  this 
legislation  has  no  such  destructive  effect  or  tendency.  It  does 
not  deprive  the  parent  of  the  child's  custody,  nor  does  it  abridge 
any  just  rights.  It  interferes  to  prevent  the  public  exhibition 
of  children  under  a  certain  age  in  spectacles  or  performances, 
which,  by  reason  of  the  place  or  hour,  of  the  nature  of  the 
acts  demanded  of  the  child  performer,  and  of  the  surround- 
ings and  circumstances  of  the  exhibition,  are  deemed  by  the 
legislature  prejudicial  to  the  physical,  mental,  or  moral  well- 
being  of  the  child,  and  hence  to  the  interests  of  the  state 
itself.  Take  the  facts  of  this  case,  and  they  seem  sufficiently 
to  warrant  the  interference  of  the  law.  It  is  not  necessary  to 
reason  upon  them.  The  scanty  dress  of  the  ballet  dancer, 
the  pirouetting,  and  the  various  other  described  movements 
with  the  limbs  and  the  vocal  efforts  cannot  be  said  to  be 
without  possible  prejudice  to  the  physical  condition  of  the 
child;  while  in  the  glare  of  the  footlights,  the  tinsel  surround- 
ings, and  the  incense  of  popular  applause,  it  is  not  impos- 
sible that  the  immature  mind  should  contract  such  unreal 
views  of  existence  as  to  unfit  it  for  the  stern  realities  and  ex- 
actions of  later  life.  The  statute  is  not  to  be  construed  as 
applying  only  when  the  exhibition  offends  against  morals  or 
decency,  or  endangers  life  or  limb  by  what  is  required  of  the 
child  actor.  Its  application  is  to  all  public  exhibitions  or 
shows.  That  any  and  all  such  shall  be  deemed  prejudicial 
to  the  interests  of  the  child,  and  contrary  to  the  policy  of  the 
state  to  permit,  was  for  the  legislature  to  consider  and  to 
say. 

The  right  to  personal  liberty  is  not  infringed  upon  because 
the  law  imposes  limitations  or  restraints  upon  the  exercise  of 
the  faculties  with  which  the  child  may  be  more  or  less  ex- 
ceptionally *'*  endowed. 

The  inalienable  right  of  the  child,  or  adult,  to  pursue  a  trade 
is  indisputable;  but  it  must  be  not  only  one  which  is  lawful, 
but  which,  as  to  the  child  of  immature  years,  the  state,  or 
sovereign,  as  parens  patriae,  recognizes  as  proper  and  safe.  It 
is  not  the  strict  moralist's  view,  dictated  by  prejudice,  but 
the  view  from  the  standpoint  of  a  member  of  the  body  politic, 
which  ranges  the  judgment  in  support  of  legislative  interfer- 
ence to  restrain  the  parent  from  permitting  an  employment  of 
the  child  under  circumstances  deemed  unsuited  to  its  proper 
mental,  moral,  or  physical  development.  In  the  judgment  of 
the  legislature  it  was  deemed  as  unsuitable  for  the  youth  of 
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the  community,  under  a  certain  age,  to  dance  or  to  perform 
in  public  exhibitions  in  the  ways  mentioned,  as  it  was  deemed 
unsuitable  for  them  to  work  in  the  factory,  except  under  cer- 
tain limitations  as  to  age,  hours,  etc. 

We  have  not  overlooked  certain  cases,  referred  to  by  the 
appellant's  counsel,  to  show  the  invalidity  of  this  legislation 
as  an  exercise  of  the  police  power  of  the  state;  or  to  show  a 
violation  of  constitutional  rights.  They  establish  that  the 
legislature  has  no  right,  under  the  guise  of  protecting  health 
or  morals  to  enact  laws  which,  bearing  but  remotely,  if  at  all, 
upon  these  matters  of  public  concern,  deprive  the  citizen  of 
the  right  to  pursue  a  lawful  occupation:  Such  were  the  Mat- 
ter of  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  G36;  People  v.  Marx, 
99  N.  Y.  377;  52  Am.  Rep.  34;  People  v.  Gillson,  109  N.  Y. 
389;  4  Am.  St.  Rep.  465;  People  v.  Rosenberg,  138  N.  Y.  410. 

We  are  referred  to  some  cases  in  Illinois;  but  they  are 
neither  applicable  nor  authoritative  upon  the  question  before 
us. 

Further  discussion  is  unnecessary.  We  might  have  re- 
mained satisfied  witli  the  able  and  clear  exposition  of  his 
views  by  the  learned  justice  at  the  special  term,  had  not  the 
range  taken  by  the  arguments  of  counsel  seemed  to  call  for  a 
brief  expression  by  us  of  our  view  of  the  principle  of  state 
interference. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed.  

CoNSTiTUTioNAi,  Law— PoLicB  PowKR,  TO  What  Extknds.— The  police 
power  of  a  state  extends  to  all  regulations  affecting  the  Uvea,  limbs,  health, 
comfort,  good  order,  morals,  peace,  and  safety  of  society:  State  v.  Heine- 
mann,  80  Wis.  253;  27  Am.  St.  Rep.  34,  and  note;  Craxofordaville  v.  Btaclen, 
130  Ind.  149;  30  Am.  St.  Rep.  214;  Town  Council  v.  Preaslep,  33  S.  C.  56; 
26  Am.  St.  Rep.  659.  See,  also,  the  notes  to  Charleston  ▼.  Werner,  37  Am.  St. 
Rep.  782;  Ex  parte  Whitivell,  35  Am.  St.  Rep.  163,  and  the  extended  note  to 
BiUler  V.  Chamber*,  1  Am.  St.  Rep.  644. 
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[141  Nkw  York,  266.] 

JuRisDicnoiT..  -A  State  Mat  Exercisb  Jurisdiction  Over  Navioablb 
Waters  Within  Its  Limits,  and  subject  persons  and  property  thereon 
to  the  civil  and  criminal  jurisdiction  of  its  courts,  in  the  absence  of  any 
prohibition  in  the  national  constitution  or  laws. 

Constitutional  Law— Jurisdici-ion  of  State  Courts,  When  Excluded 
BT  THE  AcriON  OP  CoNGRKSS. — Wherever  it  is  within  the  power  of 
Congress  to  legislate,  it  is  competent  for  it  to  exclude  the  jurisdiction 
of  the  state  courts  in  respect  to  all  subjects  over  which  legislative  action 
ia  authorized.  To  exclude  the  jurisdiction  of  the  state  courts  over  mat* 
ters  within  their  ordinary  jurisdiction,  the  intention  of  Congress  toexer* 
cise  this  power  should  be  distinctly  manifested,  and  the  legislation  relied 
upon  should  be  clear  and  unambiguous.  There  must  be  express  words 
of  exclusion  or  a  manifest  repugnancy  to  the  exercise  of  state  authority 
over  the  subject. 
'Constitutional  Law. — An  act  of  Congress  declaring  that  every  per- 
son employed  on  any  steamboat  or  vessel,  by  whose  misconduct,  or 
negligence,  or  inattention  to  his  duties  on  such  vessel  the  life  of  any 
person  shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter,  is 
within  the  power  of  Congress,  under  the  grant  to  it  of  the  pov-  •  to 
regulate  commerce  with  foreign  nations  and  among  the  several  states, 
and  the  grant  of  judicial  power  in  cases  of  admiralty  and  maritime 
jurisdiction. 

Constitutional  Law — Jurisdiction. — The  Power  to  Regulate  Com- 
merce extends  to  the  persons  who  conduct  navigation,  as  well  as  to  the 
instruments  used,  and  the  courts  of  the  United  States  may  be  invested 
by  Congress  with  jurisdiction  over  ofiTeusea  committed  upon  the  waters 
within  the  admiralty  jurisdiction. 

Constitutional  Law.— The  Power  to  Enact  Rules  Upon  a  Specific 
Subject  Includes  the  power  to  enforce  penalties  for  their  violation. 

Jurisdiction. — The  States  Do  Not  Enforce  the  Criminal  Laws  of 
THE  United  States. 

Criminal  Law — Jurisdiction  Concurrent  in  the  State  and  National 
Courts. — An  act  of  Congress  making  punishable  as  manslaughter  the 
commissiion  on  vessels  of  certain  acts  already  constituting  that  crime  by 
the  common  law,  and  by  the  law  of  the  state,  does  not  exclude  the  ju- 
risdiction of  the  state  courts,  to  punish  the  offense  under  the  state  laws. 

Criminal  Law. — The  Same  Act  May  Be  an  Offense  Both  Against 
the  State  and  the  United  States,  and  punishable  in  each  jurisdic- 
tion under  its  laws. 

Prosecution  and  conviction  of  the  defendant  for  the  crime 
of  manslaughter  in  the  second  degree. 

Lorenzo  Semple,  for  the  appellant. 

John  D.  Lindsay,  for  the  respondent. 

**•  Andrews,  C.  J.  The  defendant  was  convicted,  at  the 
court  of  general  sessions  held  in  and  for  the  city  and  county 
of  New  York,  of  the  crime  of  manslaughter  in  the  second  dor 
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gree,  upon  an  indictment  charging  him  with  having,  on  tlie 
15th  of  June,  1891,  upon  the  Hudson  river  in  said  city  and 
county,  feloniously  and  willfully  propelled  and  forced  th& 
Bteam  tugboat  F,  W.  De  Voe,  upon  which  he  then  was, 
against  the  yacht  Amelia,  on  which  was  one  Francis  Jack- 
Bon,  thereby  forcing  the  said  Francis  Jackson  into  the  river, 
and  causing  his  death  by  drowning.  The  record  contains  an 
agreed  statement  of  the  facts  proved,  in  substance,  that  the 
defendant  Welch  was  duly  licensed  to  act  as  a  second-class 
pilot  on  stenm  vessels  by  the  United  States  local  board  of  in- 
spectors of  steam  vessels  for  the  district  of  New  York;  that 
while  said  license  was  in  full  force,  and  wliile  the  defendant 
was  engaged  in  the  actual  performance  of  his  duties  as  pilot 
under  said  license,  a  collision  occurred  June  15,  1891,  on 
the  Hudson  river  in  the  county  of  New  York,  between  th& 
Bteam  towboat  on  which  the  defendant  was  employed,  and 
which  at  the  time  was  under  his  control  and  management 
au  pilot,  and  the  sloop  yacht  Amelia,  which  collision  wa» 
caused  by  the  willful  misconduct,  negligence,  and  inattention 
to  his  duties  on  said  F.  W.  De  Voe,  of  the  defendant;  that 
said  collision  so  caused  resulted  in  the  sinking  of  the  yacht 
Amelia,  and  in  the  destruction  of  the  life  of  Francis  *'• 
Jackson,  who  was  at  the  time  on  board  of  the  yacht,  by 
drowning. 

The  sole  question  presented  on  this  appeal  is  as  to  th© 
jurisdiction  of  a  state  court  to  entertain  jurisdiction  of  the 
offense  established  by  the  evidence,  the  claim  in  behalf  of  the 
defendant  beinf  that  the  federal  courts  have  exclusive  juris- 
diction of  the  offense  of  which  he  was  convicted.  Section 
5344  of  the  United  States  Revised  Statutes  is  as  follows: 
*'  Every  captain,  engineer,  pilot,  or  other  person  employed  on 
any  steamboat  or  vessel,  by  whose  misconduct,  negligence,  or 
inattention  to  his  duties  on  such  vessel  the  life  of  any  person 
is  destroyed,  and  every  owner,  inspector,  or  other  publia 
officer  through  whose  fraud,  connivance,  misconduct,  or  vio- 
lation of  law  the  life  of  any  person  shall  be  destroyed,  shall  be 
deemed  guilty  of  manslaughter,  and,  upon  conviction  thereof, 
before  any  circuit  court  of  the  United  States,  shall  be  sen- 
tenced to  confinement  at  hard  labor  for  a  period  of  not  more 
than  ten  years." 

It  is  plain  that  the  circumstances  found  bring  the  case 
within  this  section.  The  defendant  was  a  licensed  pilot.  He 
was  in  charge  of  the  steam  tugboat  as  pilot  at  the  time  of  the 
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collision.  The  collision  which  resulted  in  the  death  of  Jack- 
son was  caused  by  the  misconduct,  negligence,  and  inatten- 
tion to  his  duties  of  the  defendant,  and,  moreover,  his  mis- 
conduct was,  as  tlie  jury  found,  willful,  an  element  whicK 
does  not  seem  to  be  necessary  to  constitute  the  crime  defined 
in  the  statutes  of  the  United  States.  In  the  consideration  of 
the  question  of  the  jurisdiction  of  the  state  court,  there  are 
certain  indisputable  propositions  which  it  is  important  to- 
bear  in  mind.  The  Hudson  river  is  within  the  territory  of 
the  state  of  New  York,  and  is  subject  to  its  legislative  juris- 
diction. The  criminal  laws  of  the  state  apply  to  offenses- 
committed  on  the  waters  of  the  river,  whether  above  or  below 
the  ebb  and  flow  of  the  tide,  to  the  same  extent  as  to  like  of- 
fenses committed  upon  the  land,  except  in  so  far  as  the  lawa 
of  Congress,  under  the  constitution  of  the  United  States,  have- 
asserted  an  exclusive  jurisdiction.  In  United  States  v.  BevanSy. 
3  Wheat.  336,  the  defendant  had  been  indicted  and  convicted 
of  murder  *'*  in  the  United  States  court  of  Massachusetts,, 
committed  on  board  of  a  man  of  war  of  the  United  States,  in. 
Boston  harbor,  he  being  at  the  time  a  marine  on  the  vessel. 

The  conviction  was  reversed  by  the  supreme  court  of  the 
United  States  on  the  ground  that  the  place  where  the  murder 
was  committed  was  within  the  territorial  limits  of  Massa- 
chusetts, and  that  as  no  law  of  Congress  had  made  a  murder 
within  the  territorial  jurisdiction  of  a  state,  on  tidewater  or 
elsewliere,  an  offense  against  the  United  States,  the  state  court- 
alone  had  jurisdiction.  In  Smith  v.  Maryland,  18  How.  71 
Mr.  Justice  Curtis,  referring  to  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  United  States  constitution,  said: 
"We  consider  it  to  have  been  settled  by  this  court,  in  United 
Slates  V.  Bevans,  3  Wheat.  363,  that  this  clause  in  the  consti- 
tution did  not  affect  the  jurisdiction  nor  the  legislative  power 
of  a  state  over  so  much  of  their  territory  that  lies  below  high- 
water  mark,  save  that  they  parted  with  the  power  so  to  legis- 
late as  to  conflict  with  the  admiralty  jurisdiction  or  the  law& 
of  the  United  States."  The  rights  of  a  state  to  exercise  juris- 
diction over  navigable  waters  within  its  limits,  and  to  subject 
persons  and  property  thereon  to  the  civil  and  criminal  juris- 
diction of  its  courts,  in  th^  absence  of  any  prohibition  in  the 
federal  constitution  or  laws,  has  passed  unchallenged,  and  is. 
an  undoubted  incident  of  sovereignty. 

Another  proposition,  also  beyond  question,  is  that  the  crime 
of  which  the  defendant  was  convicted  is  one  defined  by  a 
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statute  of  the  state  of  New  York,  and  that  independently  of 
any  statute  the  fact*?  established  the  crime  of  manslaughter 
■at  common  law.  The  Revised  Statutes,  after  defining  the 
■crime  of  murder  and  what  shall  constitute  the  crime  of  man- 
€laughter  in  the  higher  degrees,  proceeded  to  declare:  "  Every 
•other  killing  of  a  human  being  by  the  act,  procurement,  or 
culpable  negligence  of  another,  where  such  killing  is  not 
justifiable  or  excusable,  or  is  not  declared  in  the  act  to  be 
murder  or  manslaughter  of  some  other  degree,  shall  be  deemed 
manslaughter  in  the  fourth  degree":  2  Rev.  Stats.,  662,  sec. 
J  9.  It  is  scarcely  necessary  to  cite  authorities  to  show  that 
the  statute  above  *'*  quoted  was  simply  declaratory  of  the 
rule  of  common  law  that  a  killing  of  a  human  being  by  cul- 
pable negligence  is  manslaughter:  Wharton's  Criminal  Law, 
sees.  361-365,  and  cases  cited.  The  courts  of  this  state,  on 
the  adoption  of  the  state  constitution  of  1777,  became  vested 
with  the  jurisdiction  over  offenses  cognizable  at  common  law, 
and  this  jurisdiction  is  unimpaired  and  in  full  force  except 
in  so  far  as  it  has  been  modified  by  state  legislation,  or  was 
surrendered  to  the  United  States  by  the  federal  constitution, 
or  lias  been  taken  away  by  act  of  Congress  lawfully  enacted 
in  execution  of  the  powers  conferred  by  that  instrument.  It 
is  an  accepted  canon  in  the  construction  of  powers  granted  to 
the  general  government  by  the  federal  constitution  that  state 
■authority  existing  when  the  constitution  was  adopted  is  not 
excluded  by  the  mere  grant  of  similar  powers  to  Congress. 
The  powers  granted  by  the  federal  constitution  are  not  exclu- 
eive,  unless  made  so  in  terms,  or  prohibited  to  the  states,  or 
are  incompatible  with  the  exercise  of  a  concurrent  jurisdic- 
tion. But  the  principle  has  been  grafted  upon  the  subject 
that  although  powers  conferred  by  the  constitution  upon  Con- 
gress are  not  in  terms  or  in  their  nature  exclusive  of  the 
power  of  the  states,  they  may  be  made  so  by  national  legisla- 
tion excluding  the  jurisdiction  of  the  states  in  the  particular 
matter,  although  within  their  original  and  antecedent  author- 
ity. In  Martin  v.  Hunter,  1  Wheat.  304,  Judge  Story,  referring 
to  the  judicial  power  of  the  United  States,  said:  "It  is  mani- 
fest that  the  judicial  power  of  the  United  States  is  unavoid- 
ably in  some  cases  exclusive  of  all  state  authority,  and  in  all 
others  may  be  made  so  at  the  election  of  Congress."  The 
Judiciary  Act  of  1789  (1  U.  S.  Stats,  at  Large,  c.  20)  was 
framed  upon  this  construction  of  the  power  of  Congress,  and 
the  jurisdiction  of  the  courts  of  the  United  States  was  in  some 
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cases  made  exclusive,  and  in  others  the  jurisdiction  of  th& 
state  courts  not  being  in  terms  excluded,  was  left  unaffected 
and  was  concurrent  with  the  courts  of  the  union  as  to  mattera 
over  which  the  state  courts  could,  by  their  own  powers  and 
constitution,  exercise  jurisdiction.  A  distinction  has  been  *'* 
suggested  as  to  the  power  of  Congress  to  make  the  jurisdiction 
of  the  United  States  courts  exclusive  between  cases  in  which 
the  state  courts  had  jurisdiction  antecedent  to  the  adoption 
of  the  constitution,  and  those  where  the  right  involved  or  the 
liability  incurred  arises  exclusively  under  a  law  of  Congress, 
and  without  which  it  would  have  had  no  existence:  See  Curtis 
on  Constitution,  sec.  141.  But  the  recent  cases  of  The  Moses 
Taylor,  4  Wall.  411,  and  Claflin  v.  Houseman,  93  U.  S.  130, 
seem  to  be  adverse  to  the  distinction  suggested,  and  to  hold 
that  it  is  competent  for  Congress  to  exclude  the  jurisdiction 
of  the  state  court  in  respect  of  all  subjects  upon  which  Con- 
gress may  legislate. 

In  The  Moses  Taylor,  4  Wall.  411,  it  seemed  to  be  con- 
ceded that  the  proceeding  there  under  review  was  a  matter  as 
to  which  the  original  states  through  their  courts  could  have 
exercised  jurisdiction  antecedent  to  the  adoption  of  the  fed- 
eral constitution,  and  the  decision  was  placed  on  the  ground 
that  the  jurisdiction  was  excluded  by  force  of  the  ninth  sec- 
tion of  the  Judiciary  Act  of  1789,  and  vested  exclusively  in 
the  district  courts  of  the  United  States:  See  1  Kent's  Commen- 
taries, 400.  But  it  is  obvious  that  to  exclude  the  jurisdiction 
of  the  state  courts  over  matters  within  their  ordinary  jurisdic- 
tion, tlie  intention  of  Congress  to  exercise  this  power  should 
be  distinctly  manifested,  and  that  the  legislation  relied  upon 
to  deprive  the  state  courts  of  jurisdiction  should  be  clear  and 
unambiguous.  There  can  be  no  presumption  that  state  au- 
thority is  excluded  from  the  mere  fact  that  Congress  has 
legislated.  There  must  be  express  words  of  exclusion,  or  a 
manifest  repugnancy  in  the  exercise  of  state  authority  over 
the  subject:  See  Curtis  on  Constitution,  section  121.   . 

It  must,  we  think,  be  conceded  that  section  6344  of  the 
Revised  Statutes  of  the  United  States  was  in  its  general  pur- 
pose atid  enactment  within  the  power  of  Congress,  under  the 
constitutional  grant  of  power  to  "regulate  commerce  with 
foreign  nations  and  among  the  several  states"  (Art.  1,  sec.  8), 
and  the  grant  of  judicial  power  in  cases  of  "admiralty  and 
maritime  jurisdiction"  (Art.  3,  sec.  1),  and  the  authority 
vested  *''*  in  Congress  "to   make   all  laws  which  shall  be 
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necessary  and  proper  for  carrying  into  execution"  the  powers 
vested  in  Congress  by  the  constitution  (Art.  1,  sec.  8,  subd.  17). 
The  Hudson  river  is  within  the  admiralty  jurisdiction  of  the 
United  States:  The  Genesee  Chief  v.  Fitzhugh,  12  How.  443. 
The  power  to  regulate  commerce  extends  to  the  persons  who 
■conduct  navigation  as  well  as  to  the  instruments  used,  and 
the  United  States  courts  may  be  invested  by  Congress  with 
jurisdiction  over  offenses  committed  upon  waters  within  the 
admiralty  jurisdiction:  Cooley  v.  Port  Wardens  of  Philadel- 
phia, 12  How.  299;  United  States  v.  Coombs,  12  Pet.  72;  Cur- 
tis on  Constitution,  sec,  47.  The  legislation  of  which  section 
^344  is  the  culmination  had  its  origin  in  the  act  of  Congress 
of  July  7,  1838  (5  U.  S.  Stats,  at  Large,  p.  304),  entitled,  "An 
act  to  provide  for  the  better  security  of  the  lives  of  passengers 
on  board  of  vessels  propelled  in  whole  or  in  part  by  steam." 
It  was  extended  by  the  act  of  February  28,  1871  (16  U.  8. 
Stats,  at  Large,  p.  456,  sec.  57),  and  the  provision  in  its  pres- 
■ent  form  was  enacted  in  the  revision  of  1873,  and  forms  sec- 
tion 5344  of  title  70  of  the  United  States  Revised  Statutes, 
entitled,  "Crimes."  Tlie  power  of  Congress  to  enact  rules  for 
the  government  of  vessels  on  waters  within  the  admiralty 
jurisdiction;  to  prescribe  the  qualifications  and  duties  of  cap- 
tains, pilots,  and  other  persons  employed  thereon;  to  supervise 
the  construction  of  steam  vessels,  with  a  view  to  secure  the 
gafety  of  passengers  and  others;  to  require  licenses  to  be 
obtained  by  those  engaged  in  navigation,  and  the  inspection 
of  steam  boilers  at  recurring  intervals,  has  been  exercised 
without  challenge,  and  a  large  body  of  rules  covering  these 
and  cognate  subjects  have  been  enacted  by  Congress,  or  under 
its  authority,  and  are  to  be  found  in  the  Revised  Statutes  of 
the  United  States.  The  power  to  enact  rules  on  a  specified 
€ubject  carries  the  power  to  enforce  penalties  for  their  vio- 
lation. The  primary  purpose  of  section  5344  was  to  secure, 
hy  criminal  sanctions,  tlie  observance  by  owners,  officers, 
•employees  of  vessels,  inspectors  and  other  public  officers,  of 
tlie  duties  imposed  upon  tliem  in  connection  with  the  business 
of  navigation  for  the  security  of  *'*  human  life.  Whether 
the  section  has,  as  is  claimed,  a  broader  application  than  is 
justified  by  the  power  of  Congress,  we  deem  it  unnecessary  to 
consider.  We  have  no  doubt  that,  as  applied  to  licensed 
officers  or  pilots,  the  enactment  does  not  transcend  its  power. 
It  remains  to  nonsider  wliether  the  offense  defined  in  the 
section  is  exclusively  punishable  in  the  courts  of  the  United 
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States.  Tlie  states  do  not  enforce  the  criminal  laws  of  the 
United  States:  United  St-ates  v.  Lnthrop,  17  Johns.  4.  Tlie 
€tate  in  punishing  tlie  defendant  is  not  enforcing  a  statute  of 
the  United  States.  It  is  enforcing  its  own  laws,  which  had  an 
■existence  coeval  with  the  formation  of  the  state  constitution. 
The  crime  of  which  the  defendant  was  convicted  was  pri- 
marily a  crime  against  the  peace  and  good  order  of  the  state. 
It  was  only  a  crime  against  the  United  States,  because  Con- 
gress, in  the  interest  of  navigation,  had  seen  fit  to  enact  a 
law  making  one  species  of  homicide,  when  committed  by  an 
officer,  pilot,  etc.,  manslaughter,  punishable  in  the  courts  of 
the  United  States.  There  is  nothing  in  the  enactment  ilself 
•which  makes  the  jurisdiction  exclusive.  There  is  no  repug- 
nancy in  the  existence  of  concurrent  jurisdiction  in  the  state 
courts  to  punish  under  its  laws  this  grade  of  iiomicide.  Tlie 
jurisdiction  of  the  United  States  courts  is  not  exclusive  un- 
less there  is  found  elsewhere  in  the  legislation  of  Congress 
provisions  of  clear  and  unmistakable  import,  taking  away  the 
jurisdiction  of  the  courts  of  the  state.  The  principle  that 
Congress  may  lawfully  exclude  the  jurisdiction  of  the  state 
courts  of  offenses  punishable  under  federal  statutes  was  first 
applied  by  section  11  of  the  Judiciary  Act  of  1789,  which  de- 
clared that  the  circuit  courts  of  the  United  States  shall  have 
*' exclusive  cognizance  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  except  where  this 
act  otherwise  provides  or  the  laws  of  the  United  States  shall 
otherwise  direct,"  The  jurisdiction  of  the  state  courts  to 
punish  under  state  laws  ofl'enses  which  are  cognizable  by  the 
circuit  courts  of  the  United  States  was  made  by  this  section 
to  depend  upon  affirmative  legislation  by  Congress  *'*  giv- 
ing the  state  courts  concurrent  jurisdiction.  Subsequent  to 
the  act  of  1789  laws  were  passed  by  Congress  punishing  the 
counterfeiting  of  the  current  coin  of  the  United  States  and 
the  uttering  of  the  same:  Laws  of  1806,  c.  49;  Laws  of  1807, 
c.  75;  Laws  of  1816,  c.  44;  Laws  of  1825,  c.  65.  Tliese  acts 
contain  the  following  provision:  "And  be  it  further  enacted 
that  nothing  in  this  act  contained  shall  be  construed  to  de- 
prive the  courts  of  the  individual  states  of  jurisdiction  under 
the  laws  of  the  several  states,  over  offenses  made  punishable 
by  this  act."  In  1847  the  question  whether  the  courts  of 
Ohio  could  entertain  jurisdiction  under  the  laws  of  that  state 
of  the  ofTense  of  passing  counterfeit  current  coin  of  the  United 
States  came  before  the  supreme  court  of  the  United  Slates  in 
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the  case  of  Fox  v.  Slate  of  Ohio,  5  How.  410,  upon  writ  of 
error,  after  the  conviction  of  the  defondant  in  tlie  state  court 
of  that  offense.  It  was  urged  that  the  proviso  in  the  federal 
Btatutes  above  referred  to  did  not  affect  the  exclusive  juris- 
diction of  the  United  States  courts  under  section  11  of  the 
Judiciary  Act  of  1789.  The  supreme  court  sustained  the 
jurisdiction  of  the  state  court,  and  the  decision  necessarily 
adjudged  that  the  proviso  in  these  statutes  was  a  law  of  the 
United  States,  excepting  cases  of  passing  counterfeit  coin 
from  the  clause  in  the  act  of  1789,  giving  exclusive  jurisdic- 
tion to  the  United  States  courts  of  offenses  cognizable  under 
the  laws  of  the  United  States.  Mr.  Justice  Washington,  ia 
Houston  V.  Moore,  5  Wheat.  26,  gave  the  same  construction  to 
the  proviso  in  the  acts  referred  to.  The  case  of  United  States 
V.  Marigold,  9  How.  560,  brought  into  question  the  jurisdic- 
tion of  the  courts  of  the  United  States  to  punish  the  crime  of 
passing  counterfeit  coin  under  the  federal  statute,  and  in  this 
case  also  the  jurisdiction  was  affirmed.  The  two  cases  of 
Fox  v.  State  of  Ohio,  5  How.  410,  and  United  States  v.  Mari- 
gold, 9  How.  560,  established  the  proposition  that  the  same 
act  may  be  an  offense  both  against  the  state  and  the  United 
States,  and  punishable  in  each  jurisdiction  under  its  laws. 
The  same  principle  has  been  declared  in  other  cases:  Moore 
V.  Illinois,  14  How.  13;  Chief  *'"'  Justice  Taney,  United 
States  V.  Amy,  July,  1859,  4  Quart.  Law  J.  163;  Ex  parte  Sie- 
bold,  100  U.  S.  371. 

Section  5328  of  the  United  States  Revised  Statutes,  which 
is  one  of  the  general  provisions  of  title  70,  entitled  "Crimes," 
declares:  "Sec.  5328.  Nothing  in  this  title  shall  be  held  to 
take  away  or  impair  the  jurisdiction  of  the  courts  of  the  sev- 
eral states  under  the  laws  thereof."  Later  on  in  this  title  is 
section  5344,  making  the  misconduct,  negligence,  or  inatten- 
tion to  his  duties  of  a  captain,  pilot,  etc.,  manslaughter.  The 
provision  as  to  exclusive  jurisdiction  contained  in  section  11 
of  the  Judiciary  Act  of  1789  is  incorporated  in  substance 
into  the  United  States  Revised  Statutes  in  the  twentieth  sub- 
division of  section  629,  which  declares  that  the  circuit  courts 
of  the  United  States  shall  have  "exclusive  cognizance  of  all 
crimes  and  ofl'enses  cognizable  under  the  authority  of  the 
United  States,  except  where  it  may  be  otherwise  provided  by 
law." 

If  the  question  of  the  jurisdiction  of  the  state  courts  in  the 
present   case  depends  solely  upon    the  construction  of  the 
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clause  in  section  629,  just  quoted,  and  of  section  5328  of 
the  United  States  Revised  Statutes,  there  could  be  little 
ground,  under  the  decisions  of  the  supreme  court  of  the 
United  States,  construing  the  proviso  in  the  counterfeiting 
acts,  for  denying  such  jurisdiction.  Section  5328  is  in  legal 
effect  a  re-enactment  of  the  proviso  in  those  acts  applicable 
to  the  crimes  mentioned  in  title  70  of  the  Revised  Statutes  of 
the  United  States.  The  proviso  in  the  counterfeiting  acts 
was  held  to  withdraw  the  crimes  therein  mentioned  from  the 
operation  of  the  11th  section  of  the  Judiciary  Act  of  178&, 
and  to  create  an  exception  to  the  general  rule  declared  in 
that  section,  excluding  the  jurisdiction  of  the  state  courts  of 
offenses  cognizable  in  the  courts  of  the  United  States.  The 
same  construction,  applied  to  section  5328,  would  make  the 
jurisdiction  of  the  state  courts  of  the  offense  now  in  question 
concurrent.  But  the  confusion  and  uncertainty  attending  the 
subject  is  produced  by  another  section  of  the  Revised  Statutes 
of  the  United  States,  first  enacted  at  the  time  of  the  revision^ 
being  section  711.  That  section  declares:  "The  jurisdiction 
vested  in  the  courts  *'*  of  the  United  States  in  the  cases 
hereinafter  mentioned  shall  be  exclusive  of  the  courts  of  the 
several  states:  First,  of  all  crimes  and  offenses  cognizable 
under  the  laws  of  the  United  States."  Construing  this  sec- 
tion upon  its  language  alone,  and  without  reference  to  the  other 
sections  mentioned,  it  would  exclude  the  jurisdiction  of  the 
state  courts  over  the  offense  of  manslaughter  committed  by  a 
pilot  or  other  person  employed  on  vessels,  under  the  circum- 
stances mentioned  in  section  5344.  If  such  construction  is 
imperatively  required,  it  would  result  in  the  apparent  anomaly 
of  leaving  to  the  state  courts  jurisdiction  of  the  crime  of  murder 
committed  on  board  of  a  vessel  on  navigable  waters  within 
the  territory  of  the  state,  whether  by  an  officer,  pilot,  or  other 
person,  and  depriving  them  of  jurisdiction  of  the  crime  of 
manslaughter,  defined  in  section  5344.  If  the  defendant  had 
murdered  Jackson,  the  state  court  would  have  had  undoubted 
jurisdiction  of  the  crime.  Manslaughter  is  one  of  the  grades 
of  criminal  homicide.  Can  it  be  reasonably  supposed  that 
Congress,  by  an  act  which  was  primarily  intended  to  enforce 
the  observance,  by  persons  engaged  in  navigation,  of  the  rules 
it  had  established  for  the  security  of  life  and  property,  in- 
tended further  to  oust  the  jurisdiction  of  the  state  courts  over 
one  grade  of  the  offense  of  manslaughter,  of  which  they  be- 
fore had  undoubted  jurisdiction,  and  where  the  offense,  whether 
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committed  by  a  pilot  or  any  other  person,  was  primarily  an 
offense  against  the  state?     It  was  made  an  offense  against  the 
United  States  also,  by  reason  of  the  relation  in  which  the 
offender  stood  to  the  United  States,  under  its  rules  and  regu- 
lations, which  he  was  bound  to  observe.     We  think  section 
6328  must  be  construed  as  exempting  from  the  operation  of 
section  711  the  cases  specified  in  title  70,  which  were  also 
offenses  punishable  under   the   laws  of  the  several   states. 
Under  section  711,  the  states  could  not  enforce  the  criminal 
statutes  of  the  United  States,  as  was  attempted  in  substance 
under  the  law  of  Pennsylvania,  involved  in  Houston  v.  Moore^ 
6  Wheat.  7.     Nor,  under  section  711,  could  a  state  make  an 
act  criminal  and  punishable  in  its  courts,  which  in  its  nature 
w^as  an  offense  only,  because  made  so  by  a  *'''®  law  of  Congress. 
Section  5328  may  perhaps  be  construed  as  confining  the 
concurrent  jurisdiction  of  the  state  courts,  of  offenses  specified 
in  title  70,  to  such  offenses  as  were  such  under  the  laws  of 
the  states  existing  when  that  section  was  enacted,  leaving 
the  section  to  operate  to  prevent   future    legislation   by  the 
states  concerning  the  crimes  mentioned  in  that  title,  not  be- 
fore cognizable  under  state  laws.     But  whatever  may  be  the 
true  construction  of  that   section,  to  give  it  the    broad  ap- 
plication claimed,  would,  we  think,  ignore  the  true  scope  or 
meaning  of  section  5328,  interpreted  in  the  light  of  the  pre- 
vious decisions  of  the  supreme  court  of  the  United  States. 
We  are   not  satisfied  with  the  view  taken   in   some  of  the 
circuit  and  district  courts  of  the  United  States,  that  section 
5328  was  intended  merely  to  permit  a  state  court  to  punish 
a  different   offense  involved    in  the  same  act.     Such  a  dis- 
tinction is  very  difficult  to  apply,  and  it  grafts  on  the  section 
a  qualification  of  its  general  language.     Many  of  the  crimes 
specified  in  title  70  are,  in  their  nature,  exclusively  offenses 
against   the   United    States.     Such   offenses  are  withdrawn 
from  state  jurisdiction,  because  they  are  not,  and  cannot  be, 
offenses  against  a  state.     We  have  seen  that  where  the  ex- 
ercise of  state  autliority  is  incompatible  with  the  exercise  of 
federal  authority  granted  by  the  constitution  of  the  United 
States,    the    state  authority  is   superseded    without   express 
words.     This  principle  applies  as  well  to  judicial  as  to  legis- 
lative powers:  Federalist,  No.  82,  by  Hamilton.    It  was  upon 
this  principle,  as    we  understand,  that   it  was  held  by  the 
supreme  court  of  the  United  States  {In  re  Loney,  134  U.  S. 
372)  that  a  state  court  had  no  jurisdiction  to  punish  perjury, 
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committed  in  a  contested  election  case,  of  a  member  of  the 
house  of  representatives,  under  a  proceeding  regulated  by  a 
law  of  the  United  States.  Tiie  learned  justice  who  delivered 
tlie  opinion  in  that  case,  after  stating  that  the  power  of  punish- 
ing a  witness  for  perjury  in  a  judicial  proceeding  belongs  pe- 
culiarly to  the  government  in  whose  tribunals  the  proceed- 
ing was  had,  said:  "It  is  essential  to  the  impartial  and 
efficient  administration  of  justice  in  the  tribunals  of  the 
nation,  that  witnesses  ***  should  be  able  to  testify  freely  be- 
fore them,  unrestrained  by  legislation  of  the  state,  or  by  fear 
of  punishment  in  the  state  courts.  The  administration  of 
justice  in  the  national  tribunals  would  be  greatly  embarrassed 
and  impeded,"  etc.  The  cases  of  People  v.  Fonda,  62  Mich. 
401,  and  Commonwealth  v.  Felton,  101  Mass.  204,  held  that  the 
State  courts  have  no  jurisdiction  of  the  crime  of  embezzle- 
ment by  an  officer  of  a  national  bank  of  the  funds  of  such 
bank.  It  is  sufficient  to  say  that  the  offense  of  embezzlement, 
tinder  the  national  bank  acts,  was  subject  to  the  provisions 
of  section  11  of  the  Judiciary  Act,  and  is  not  one  of  the 
crimes  exempted  from  its  operation  by  section  5328  of  the 
Revised  Statutes  of  the  United  States.  The  contention  that 
section  711  excludes  the  state  courts  from  jurisdiction  of  all 
crimes  enumerated  in  title  70,  if  sustained,  takes  from  the 
state  courts  the  power  to  punish  the  passing  of  counterfeit 
money  of  the  United  States,  a  convenient  jurisdiction  which 
tiiev  have  exercised  from  the  commencement,  and  which,  as 
■wap  assumed  by  Mr.  Justice  Gray,  in  the  case  In  re  Loney, 
134  U.  S.  372,  still  exists. 

Upon  the  whole  case  we  are  of  opinion  that  the  state  court 
had  jurisdiction  to  punish  the  defendant  for  the  crime 
proved.  Its  jurisdiction  has  not,  we  think,  been  taken  away 
by  tiie  legislation  of  Congress.  It  would  be  a  more  satisfac- 
tory state  of  tins  law  than  now  exists  if  it  could  be  held  that 
the  court  first  acquiring  jurisdiction  should  retain  it,  and  that 
the  judgment  of  one  court  in  such  a  case  as  this  could  be 
pleaded  in  bar  of  a  further  prosecution  for  substantially  the 
same  offense  in  the  courts  of  the  other  jurisdiction. 

The  judgment  and  conviction  should  be  affirmed. 

All  concur. 

Judgment  affirmed.  

Jurisdiction  Over  Navtoablk  Waters  Withth  Statb  LiMrrs. — Ad- 
cniraity  jurisUictiou,  under  tho  Judiciary  Act  of  1789,  extends  to  the  publio 
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rivers  of  the  United  States,  and  to  all  public  waters  capable  of  being  navi. 
gated  by  maritime  or  commercial  vessels:  Walters  v.  Steamboat  Mollie 
Dozier,  24  Iowa,  192;  95  Am.  Dec.  722,  and  note;  Steamer  Petrel  v.  Dumont, 
28  Ohio  St.  602;  22  Am.  Rep.  397.  Admiralty'  jurisdiction  comprehend* 
navigable  rivers  as  liigh  up  as  tlie  tide  ebbs  and  flows,  although  it  should  b» 
within  the  body  of  a  county:  Baker  v.  Hoag,  7  N.  Y.  555;  69  Am.  Deo» 
431.  Upon  the  lakes  the  admiralty  jurisdiction  is  not  exclusive,  but  con- 
current  with  that  of  the  state  courts  over  remedies  given  by  state  lawar 
T/toi-aen  v.  Schooner  J.  B.  Martin,  26  Wis.  488;  7  Am.  Rep.  91.  See,  further, 
the  extended  notes  to  Miller  v.  Mendenhall,  19  Am.  St.  Rep.  228,  and  ea- 
pecially  to  Case  v.   Woolley,  32  Am.  Dec.  65-68. 

Jurisdiction. — Power  of  Congress  to  Confer  Exclusive  JuRismcnoir 
npon  federal  courts  is  discussed  in  the  extended  note  to  People  r.  Wemple^ 
27  Am.  St.  Rep.  547,  550. 

Punishment. — ^The  power  to  pass  a  law  carries  as  an  incident  the  power 
to  enforce  its  observance  by  some  reasonable  penalty:  Mayor  etc.  v.  YtuHe^ 
3  Ala.  137;  36  Am.  Dec.  441.  This  question  is  fully  discussed  in  the  ex> 
tended  note  to  Robinson  t.  Mayor,  34  Am.  Deo.  640. 


Minor  v.  Beveridgb. 

[141  New  Yoek,  399.] 

Bboeeb — Damages  fob  Unauthorized  Sale. — If  a  broker  sells  stocks  of  hia 
customer  without  giving  due  notice  of  the  sale,  he  does  not,  thereby  aa 
a  matter  of  law,  extinguish  all  claim  against  the  customer  for  advaucea 
made,  but  the  customer  is  entitled  to  be  allowed  as  damages  the  differ- 
ence betweeu  the  price  for  which  the  stock  was  sold,  and  for  which  he 
received  credit,  and  its  market  price  then  or  within  such  reasonablu 
time  after  a  notice  of  sale  as  would  have  enabled  him  to  replace  the  stock 
in  case  the  market  price  exceeded  the  price  realized. 

A  Broker  Does  Nor,  bt  Selling  Stocks  Without  Giving  Due  Notice 
OF  THE  Sale,  forfeit  his  right  to  recover  advances  made  by  him  on  their 
purchase.  The  unauthorized  sale  merely  entitles  the  customer  to  re- 
cover damages  sustained  thereby,  and  for  the  purpose  of  diminishing 
such  damages,  or  showing  that  no  damages  whatevtir  were  suffered,  evi- 
dence is  admissible  to  prove  that  the  stocks  might  have  been  repurchased 
in  the  open  market,  within  the  next  fifteen  days  after  the  sale,  below 
the  price  realized  thereat. 

George  W.  Wingate  and  Max  SterUy  for  the  appellant. 
Eugene  L.  Buahe,  for  the  respondent. 

*•*  Bartlett,  J.  The  plaintiff,  as  assignee  for  the  benefit 
of  creditors  of  P.  W.  Gallaudet  &  Co.,  stock  brokers,  sued  the 
defendant  to  recover  a  balance  alleged  to  be  due  from  her  on 
a  speculative  account  which  she  had  with  Gallaudet  &  Co.  at 
the  time  of  their  failure,  November  10,  1890. 

The  cause  was  brought  on  for  trial  at  a  circuit  court  in  th* 
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city  of  New  York,  and  at  the  close  of  plaintifTs  case  the  com- 
plaint was  dismissed,  and  the  exceptions  ordered  to  be  heard 
in  the  first  instance  at  the  general  term.  The  general  term  *** 
overruled  the  exceptions  and  ordered  judgment  for  defendant, 
dismissing  complaint,  with  costs.  The  plaintiff  appeals  from 
that  judgment. 

The  question  presented  is  whether  the  trial  judge  was  jus- 
tified in  taking  the  case  from  the  jury.  The  defendant's  con- 
tention is  that  P.  W.  Gallaudet  &  Co.  sold  the  stocks  held 
in  her  account  without  notice,  and  for  that  reason  their  as- 
«igijee  cannot  recover.  The  plaintiff  insists  that  demand  and 
notice  were  duly  given  to  defendant  through  her  son,  as  her 
agent,  before  sale  of  the  stocks,  and  that  she  is  bound  thereby; 
and  even  if  there  was  a  sale  without  notice  the  defendant  can 
only  be  allowed  her  actual  damages  in  reduction  of  plaintiff's 
claim.  The  evidence  shows  that  Alven  Beveridge,  the  son  of 
the  defendant,  was  the  son-in-law  of  P.  W.  Gallaudet,  and 
from  the  year  1881  to  November  10,  1890,  the  day  when  the 
firm  of  P.  W.  Gallaudet  &  Co.  failed,  was  a  clerk  of  said  firm; 
that  on  the  30th  of  May,  1881,  the  defendant,  represented  by 
her  son,  opened  a  speculative  account  with  the  firm  which, 
with  additions  and  charges  made  therein,  remained  open  until 
the  day  of  the  failure. 

Our  examination  of  the  record  satisfies  us  there  is  a  conflict 
of  evidence  as  to  whether  or  not  Alven  Beveridge  was  the 
agent  and  representative  of  his  mother,  and  accustomed  for 
the  nine  years  and  more  covered  by  her  account  to  receive  the 
statements,  demands,  and  notices  to  which  she  was  entitled* 
including  the  demand  and  notice  in  this  action. 

We  are  of  opinion  that  the  trial  judge  erred  in  not  submit" 
ting  to  the  jury,  as  requested,  the  question  of  notice,  and 
whether  it  was  reasonable  and  legal  under  the  circumstances. 

The  plaintiff^s  counsel  insists  that  he  was  entitled  to  sub- 
mit still  another  question  to  the  jury. 

There  was  evidence  in  the  case  tending  to  show  that  the 
stocks  sold  for  defendant's  account  on  the  tenth  day  of  No- 
vember, 1890,  could  have  been  repurchased  in  the  open  mar- 
ket within  the  next  fifteen  days  below  the  prices  realized  upon 
the  sale. 

The  plaintiff's  counsel  asked  to  go  to  the  jury  as  to  whether 
*®'  the  defendant  sustained  loss  by  reason  of  said  sale,  and 
AS  to  whether  the  defendant  could  not  have  replaced  the 
stocks  at  the  same  price,  or  less  price,  than  that  for  which 
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they  were  sold,  and  within  a  reasonable  time  after  the  sale. 

This  request  was  refused.  We  think  the  trial  judge  should 
have  submitted  these  questions  to  the  jury  under  the  settled 
law  of  this  court  that  even  where  a  stockbroker  sells  without 
due  notice  stock  purchased  by  him  for  a  customer,  on  a  mar- 
gin, and  held  in  pledge  to  secure  the  advance  made  by  him 
for  the  purchase,  he  does  not  thereby,  as  matter  of  law,  ex- 
tinguish all  claim  against  the  customer  for  the  advance,  but 
the  customer  is  entitled  to  be  allowed  as  damages  the  differ- 
ence between  the  price  for  which  the  stock  sold  and  for  which 
he  received  credit,  and  its  market  price  then,  or  within  such 
reasonable  time  after  notice  of  sale  as  would  have  enabled  him 
to  replace  the  stock  in  case  the  market  price  exceeded  tha 
price  realized:  Gruman  v.  Smith,  81  N.  Y.  25;  Capron  v, 
Thompson,  86  N.  Y.  418-420;  Colt  v.  Owens,  90  N.  Y.  868-371^ 
Porter  v.  Wormser,  94  N.  Y.  431-446;  Wright  v.  Bank  of  the 
Metropolis,  110  N.  Y.  237-246;  6  Am.  St.  Rep.  356. 

The  defendant's  counsel  relies  on  Gillett  v.  Whiting,  120 
N.  Y.  402,  decided  by  the  second  division  of  this  court  ia 
June,  1890,  as  sustaining  this  last  ruling  of  the  trial  judge. 
We  are  of  opinion  that  the  point  actually  decided  in  that  case 
does  not  affect  the  cases  in  this  court  to  which  we  have  already 
referred. 

In  Gillett  v.  Whiting,  120  N.  Y.  402,  the  plaintiflTs  were  stock- 
brokers, and  brought  the  action  to  recover  a  balance  alleged 
to  be  due  on  account  of  stock  transactions  between  the  parties. 

In  submitting  the  case  to  the  jury  the  defendant's  counsel 
requested  the  court  to  charge  that  in  case  the  plaintiffs  sold 
the  stock  without  notice  to  the  defendant  as  to  the  time  and 
place  of  sale,  by  doing  so  they  violated  their  duty  to  the  de- 
fendant, and  converted  the  stock  to  their  own  use. 

The  court  refused  to  so  charge,  the  defendant  excepted,  and 
the  jury  found  a  verdict  for  the  plaintiff. 

The  sole  question  presented  on  the  appeal  was  defendant's 
404  i-jgiit  to  have  the  jury  charged  that  a  sale  of  his  stocks 
by  the  broker  without  notice  was  a  conversion. 

The  second  division  of  this  court  very  properly  held  that 
the  judge  should  have  so  charged  the  jury,  and  reversed  the 
judgment.  The  effect  of  the  conversion,  if  found  by  the  jury^ 
was  not  presented  on  the  appeal. 

The  remarks,  therefore,  of  the  court  as  to  the  effect  upon 
plaintiff's  cause  of  action,  if  conversion  of  the  stocks  should 
be  established,  were  obiter. 
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The  cases  we  have  cited  were  neither  referred  to  in  the 
briefs  of  counsel  nor  the  opinion  of  the  court. 

The  judgment  appealed  from  is  reversed,  new  trial  granted, 
with  costs  to  abide  event. 

All  concur. 

Judgment  reversed.  

Brokers — Commissions  on  Unauthorized  Sales.  —A  broker  is  entitled 
to  his  fees  whea  he  negotiates  a  contract  dififerent  from  that  prescribed  by 
his  employer,  which  is  ratified:  Gilder  v.  Davis,  137  N.  Y.  504;  SmiUi  v. 
Schiele,  93  Cal.  144.  See  the  extended  note  to  Walker  v.  Osgood,  93  Am. 
Dec.  172.  To  entitle  a  broker  to  commissions  there  must  be  an  employment, 
and  his  services  must  be  the  efficient  cause  of  the  bargain:  Earp  v.  Cummins, 
54  Pa.  St.  394;  93  Am.  Dec.  718.  A  sale  of  stock  by  the  broker,  under  an 
ordinary  contiact  for  the  speculative  purchase  of  stock,  without  notice  to 
the  customer  of  the  time  and  place  of  the  sale,  is  a  conversion:  Baker  v. 
Drake,  66  N.  Y.  518;  23  Am.  Rep.  80.  For  an  extended  discussion  of  the 
relation  of  stockbroker  and  principal  see  the  note  to  Norton  v.  Morgan,  75 
Am.  Dec.  313;  and  for  a  discussion  of  unauthorized  sales  by  brokers,  and  the 
effect  of  ratification  thereof,  see  Qillett  r.  Whiting,  141  N.  Y.  71,  anU,  p.  762, 
and  note. 
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[141  New  York,  437.] 

Partnership. — A  Surviving  Partner  Has  the  Leoal  Titls  to  thb 
Assets  of  the  Firm,  and  holds  them  as  the  legal  owner,  and  not  as 
trustee  in  tlie  strict  sense  of  that  term.  In  equity,  however,  he  is  to  be 
regarded  to  some  extent  as  a  trustee,  and  his  duty  is  to  pay  the  debts 
and  dispose  of  the  assets  of  the  partnership  for  the  benefit  of  himself 
and  tlie  estate  of  his  deceased  partner. 

Partnership. — A  Surviving  Partner  Misappropriating  thk  Assets  of 
THK  Firm,  and  Converting  Them  to  His  Own  Use,  is  so  far  guilty 
of  a  breach  of  trust  that  a  court  of  equity  will,  when  called  upon,  inter* 
vene  and  give  appropriate  relief. 

Judgment — Merger. — A  Judgment  Against  a  Surviving  Partner,  in 
favor  of  the  representative  of  the  deceased  partner  in  a  suit  for  an  ac- 
counting, does  not  constitute  any  defense  to  any  suit  against  other 
wrongdoers,  who,  by  intermeddling  with  the  property  and  assets  of  the 
estate,  have  rendered  themselves  liable  as  trustees  de  son  tort  for  the 
wrong  done. 

A  Judgment  Against  a  Surviving  Partner  Which  Has  Not  Been 
Satisfied  does  not  bar  further  efforts  to  obtain  relief  against  other 
wrongdoers. 

Jui'OMent  — Merger. — A  Judgment  for  tub  Conversion  of  a  Chattel 
Does  Not,  Bkfoke  Its  Satisfaction,  change  the  title  to  the  property, 
nor  bar  an  action  against  any  other  wrongdoer. 

Election  Between  Remedies — Maintaining  an  Action  Against  a  Sur- 
viving Partner  for  an  Accounting,  and  recovering  a  personal  judg- 
uicut  against  him  for  the  amount  found  to  be  due,  furnishes  no  evidence 


808  Russell  v.  McCall.  [New  York, 

of  an  election  between  inconsistent  remedies,  to  the  extent  of  protect- 
ipg  other  wrongdoers  from  the  consequences  of  their  wrong. 

A  Judgment  Against  Omb  or  Several  Joint  Debtors  Merges  the  origi* 
nal  debt  into  the  higher  security  of  the  judgment,  and  no  action  can 
thereafter  be  maintained  against  any  of  the  other  debtors,  even  though 
no  satisfaction  is  received  of  the  judgment. 

A  Judgment  Against  One  of  Several  Wrongdoers  Unsatisfied  is  not 
a  bar  to  the  maintenance  of  an  action  against  the  otliers. 

Judgment — Merger. — A  Judgment  Against  ▲  Surviving  Partner  for  a 
sum  found  to  be  due  from  him  to  the  representatives  of  his  deceased  co* 
partner  does  not  make  the  partnership  assets  the  absolute  property  of 
the  survivor,  free  from  any  duty  on  his  part  regarding  them,  nor  does 
it  vest  in  him  the  legal  right  to  convert  those  assets  and  apply  them  to 
his  own  use,  or  to  transfer  them  to  a  mare  volunteer  free  from  all  liabiU 
ity  to  the  estate  of  the  deceased  partner.  Until  such  judgment  is  satis- 
fied, the  surviving  partner  has  no  further  or  larger  right  to  the  assets 
than  he  had  before  it  was  entered. 

Election. — Pursuing  One  of  Several  Wrongdoers  is  not  an  election  to 
pursue  them  severally,  so  that  thereafter  no  joint  action  lan  l>e  had 
against  them — at  least,  this  objection  will  not  be  sustained  when  made 
by  one  who  has  never  before  been  sued. 

Trustee  De  Son  Tort. — One  who,  knowing  that  property  is  held  by  a  sur« 
viving  partner,  and  is  assets  of  a  late  firm,  and  who  with  such  partner 
takes  such  property  and  applies  it  to  their  own  uses,  should  be  treated 
as  a  trustee  de  son  tort,  and  held  answerable  in  an  equitable  action. 

One  of  Several  Wrongdoers  Is  Liable  to  the  Full  Amount  of  a  con- 
version or  misappropriation  in  which  he  has  participated. 

Partnership. — The  Representative  of  a  Deceased  Partner  Suing  a 
Person  guilty  of  taking  and  misappropriating  the  assets  of  a  firm  is  en- 
titled to  recover  the  full  amount,  regardless  of  any  sum  due  from  the 
partnership  to  a  third  person,  or  to  one  of  the  parties  to  the  suit,  and 
for  which  the  defendant,  against  whom  the  judgment  is  entered,  is  not 
answerable. 

If  Separate  Judgments  Have  Been  Obtained  Against  Two  Wrong- 
doers for  the  same  wrong,  the  satisfaction  of  either  satisfies  the  other, 
except  as  to  costs. 

Action  by  the  executrix  of  a  deceased  copartner  against 
the  surviving  partner  individually,  and  as  receiver  of  the 
firm,  and  also  against  other  parties,  who,  it  was  claimed,  had 
joined  in  the  conversion  or  misappropriation  of  the  property 
of  the  firm.  Schamu  M.  Moschcowitz  and  Miss  Russell  were 
partners  in  the  dressmaking  business  in  the  city  of  New  York 
at  and  for  some  time  prior  to  her  death,  which  occurred  in 
February,  1880.  She  died  testate,  appointing  her  sister  ex- 
ecutrix of  her  will.  The  surviving  partner  remained  in  pos- 
session of  the  property,  and  continued  the  business  until 
about  May  1,  1880,  at  which  time  the  assets  of  the  late  firm, 
over  and  above  all  liabilities,  amounted  to  fifty-one  thousand 
dollars.     These  liabilities  were  all  paid,  except  a  claim  made 
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iigainst  the  firm  by  Herman  Moschcowitz.  At  the  date  last 
jiamed  Schamu  M.  Moschcowitz  and  James  McCall  formed  a 
partnership  for  carrying  on  the  same  business  in  which  the 
old  firm  had  been  engaged,  and  their  assets  consisted  solely 
•of  the  assets  and  goodwill  of  the  late  firm.  These  copart- 
ners proceeded  to  use  the  assets  of  the  old  firm,  and  never 
paid  any  part  thereof  to  the  representatives  of  the  deceased 
partner.  In  January,  1881,  Herman  Moschcowitz  also  became 
a  partner,  and  the  firm  thus  formed  continued  in  business 
^ith  the  capital  and  goodwill  possessed  by  the  old  firm.  In 
February,  1882,  McCall  brought  an  action  to  wind  up  the 
ivffairs  of  the  last-named  partnership,  in  which  action  Schamu 
M.  Mosclicowitz  was  appointed  the  receiver,  and  a  judgment 
was  entered  and  the  receiver  sold  the  assets,  realizing  about 
seven  thousand  dollars,  which  were  deposited  with  a  trust 
company.  In  October,  1880,  the  executrix  of  Miss  Russell 
commenced  an  action  against  Schamu  M.  Moschcowitz,  as  sur- 
viving partner,  for  an  accounting,  and  a  personal  judgment 
was  entered  against  him  in  such  action  for  a  small  sum, 
which  judgment  has  never  been  satisfied  or  complied  with  in 
any  respect,  and  the  amount  thereof  was  not  finally  settled 
amtil  a  judgment  was  entered  by  the  general  term  in  October, 
•  1886,  modifying  the  judgment  as  entered  by  the  trial  court. 
In  1888  the  executrix  of  Miss  Russell  commenced  the  pres- 
ent action.  The  defendants  pleaded  in  this  action  the  judg- 
ment in  the  former  action  against  Schamu  M.  Moschcowitz,  as 
well  as  other  defenses  which  need  not  here  be  mentioned; 
and  the  defendant,  Herman  Moschcowitz,  also  averred  a  claim 
in  his  favor  against  the  original  copartnership.  It  was  found, 
by  the  trial  court,  that  if  any  claim  existed  in  Herman's  favor 
McCall  was  in  no  event  liable  therefor,  and  judgment  was 
finally  entered  in  this  action  in  favor  of  the  plaintifl',  and 
agni  :  t  McCall,  for  the  amount  of  the  share  of  the  assets  of 
the  old  firm  due  the  plaintiff,  with  interest  and  cost;  but  no 
personal  judgment  was  taken  against  Schamu  M.  Moschcowitz, 
nor  was  any  judgment  given  against  his  brother  Herman. 
The  defendant  McCall  appealed,  and  the  general  term  re- 
versed the  judgment,  and  thereupon  plaintiff  appealed  to  this 
■court. 

Peter  A.  Hendrick,  for  the  appellant. 

George  Hoadly,  Barclay  E.  V.  McCarty,  and  Henry  L.  Scheuer- 
man,  for  the  respondent. 
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**®  Peckham,  J.  The  judgment  which  the  plaintiff  ob- 
tained in  this  action  at  special  term  is  here  assailed  by  the 
counsel  for  the  defendant,  Mrs.  McCall,  upon  several  grounds 
that  will  be  alluded  to  in  their  order. 

1.  The  defendant  claims  that  the  executrix  of  Miss  Russell, 
by  commencing  her  action  against  the  surviving  partner  to 
recover  the  decedent's  share  of  the  partnership  assets  and  in 
prosecuting  the  same  to  judgment,  is  barred  from  suing  the 
surviving  partner  again,  and  joining  with  him  Mrs.  McCall 
upon  the  same  cause  of  action.  It  is  now  asserted  by  coun- 
sel for  defendant  McCall  that  when  the  other  action  was  com- 
menced the  executrix  knew  all  the  facts  connecting  McCall 
with  the  misuse  or  misappropriation  of  the  assets  of  the  part* 
nership.  The  special  term  did  not  find  that  she  was  ignorant,. 
and  on  the  other  hand  it  refused  the  defendant's  request  ta 
find  that  she  had  at  that  time  full  knowledge  of  these  facts. 
The  general  term  said  that  it  could  not  be  found,  in  view  of 
the  plaintiff's  allegations  in  the  suit  against  the  surviving 
partner,  that  she  was  ignorant  of  his  misappropriation  of  the 
assets  when  she  commenced  her  suit  against  him,  and  yet 
(the  court  says),  in  the  face  of  such  allegations  in  her  com- 
plaint, the  plaintiff  took  a  personal  judgment  against  the  sur- 
vivor for  the  value  of  her  share  therein,  the  result  of  which  ' 
the  court  holds  was  to  bar  the  plaintiff  from  impeaching  the 
title  of  any  one  who  came  into  possession  of  the  assets  through 
the  surviving  partner.  Whichever  way  the  fact  might  be  de- 
termined we  think  it  is  immaterial  in  this  **''  case,  and  for 
the  further  discussion  of  this  point  we  will  assume  full  knowl- 
edge on  the  part  of  the  executrix  of  all  the  facts  at  the  time 
she  commenced  her  action  against  the  survivor.  In  that  case 
we  think  there  was  no  election  of  inconsistent  remedies  such 
as  should  bar  this  action. 

Upon  the  death  of  Miss  Russell  the  surviving  partner 
Moschcowitz,  had  certain  powers,  rights,  and  obligations 
granted  to  and  placed  upon  him  by  reason  of  such  death. 
He  had  the  legal  title  to  the  assets,  and  he  held  them  as  the 
legal  owner,  and  not  as  trustee  in  the  strict  sense  of  that 
term.  In  equity,  however,  he  was  to  be  regarded  to  some 
extent  as  a  trustee,  and  his  duty  was  to  pay  the  debts  and 
dispose  of  the  assets  of  the  partnership  for  the  benefit  of  him- 
self and  the  estate  of  the  deceased  partner:  Case  v.  Abeel,  1 
Paige,  393;  Williams  v.  Whedon,  109  N.  Y.  333;  4  Am.  St. 
Rep.  460;  Preston  v.  Fitch,  137  N.  Y.  41,  56.     The  position  i» 
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somewhat  anomalous,  not  exactly  and  wholly  a  trustee,  and 
yet  t)ot  a  full  owner  of  the  assets  which  he  takes  or  retains- 
possession  of  by  reason  of  survivorship.  The  duties  spoken 
of  he  owes  the  estate  of  the  deceased  partner,  and  when,  in- 
stead of  gathering  in  the  assets,  paying  the  debts,  winding  up 
the  business,  and  distributing  the  surplus,  he  misappropriate* 
the  same  and  converts  them  to  his  own  use  and  that  of  others- 
with  him,  he  is  so  far  guilty  of  a  breach  of  trust  that  a  court 
of  equity  will,  when  called  upon,  intervene  and  give  appro- 
priate relief. 

This  was  the  object  of  the  first  action.  The  court  wa» 
asked  to  decree  an  accounting,  and  as  a  ground  for  the  re- 
quest it  was  alleged  that  the  defendant  was  violating  his  duty, 
converting  the  assets  to  his  own  use  in  his  own  business,  and 
failing  to  apply  tliem  to  the  payment  of  the  debts  of  the  part- 
nership. Judgment  was  asked  for  the  amount  which  might 
be  found  due  upon  such  accounting.  In  all  this  there  wa* 
nothing  inconsistent  with  the  cause  of  action  set  forth  in  the 
complaint  now  under  review.  Even  in  equitable  actions  of 
account,  it  frequently,  if  not  generally,  results  that  a  pure 
and  simple  money  judgment  will  be  entered  against  the  de- 
fendant. The  inquiry  by  means  of  an  account  is  proceeded 
with,  and  the  result  being  *****  determined,  if  it  show  an 
amount  due  the  plaintiff",  a  judgment  therefor  may  properly 
be  entered:  1  Pomeroy's  Equity  Jurisprudence,  third  clause,, 
sees.  110,  140;  3  Pomeroy's  Equity  Jurisprudence,  sec.  142L 
But  this  kind  of  a  judgment  is  not  in  the  least  inconsistent 
with  the  right  to  pursue  other  wrongdoers,  who,  by  intermed- 
dling with  the  property  and  assets  of  the  estate,  have  rendered 
themselves  liable  as  trustees  de  son  tort  for  the  wrong  done:  1 
Perry  on  Trusts,  sec.  245;  Flockton  v.  Bunning,  reported  ia 
note  to  Vyse  v.  Foster,  L.  R.  8  Ch.  App.  309  at  323;  Lindley 
on  Partnership,  531. 

The  survivor  of  the  partnership  did  not  become  the  full 
and  absolute  owner  of  its  assets  upon  the  entry  of  the  per- 
sonal judgment  against  him,  nor  was  tliere  any  election  oa 
the  part  of  the  plaintiff  by  reason  of  that  fact  to  look  only 
to  the  one  wrongdoer  when  there  were  others  equally  liable. 
If  the  personal  judgment  were  paid,  then  indeed  the  plaintiflf's 
rights  and  equities  in  the  property  would  be  changed,  and  he- 
would  be  precluded  from  any  further  claim  upon  it.  Until 
satisfaction  of  that  judgment,  however,  the  plaintiff  could 
not  be  barred  from  further  efforts  to  obtain  relief  against 
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other  wrongdoers.  Even  in  an  action  of  trover  for  the  con- 
version of  a  chattel,  a  ju(igment  unsatisBed  does  not  change 
the  title  to  the  property,  and  is  no  bar  to  an  action  against 
4vny  one  of  the  other  wrongdoers:  Osterhout  v.  Roberts,  8  Cow. 
43;  Sessions  v.  Johnson,  95  U.  S.  347,  349.  And  by  subse* 
•quently  suing  other  wrongdoers  who  had  wrongfully  inter" 
fered  with  the  property,  it  is  not  a  following  of  trust  funds 
into  other  property  in  which  they  have  been  invested,  within 
the  rule  on  that  subject,  as  claimed  by  defendant's  counsel, 
and  of  which  Ferris  v.  Van  Vechten,  73  N.  Y.  113,  is  an  ex- 
ample. There  is  no  inconsistency  in  holding  the  trustee  per- 
sonally responsible,  and  also  pursuing  other  wrongdoers  and 
seeking  relief  against  them  as  trustees  de  son  tort  by  way  of 
damages  for  the  same  wrong. 

It  is  true  that  one  cannot  recover  the  purchase  price  of 
land  and  the  land  too.  If  one  choose  to  hold  his  trustee  for 
the  amount  of  the  price  he  received  for  trust  property  wrong- 
fully sold,  it  may  well  be  that  the  plaintiff  thereby  afBrms 
the  sale,  **®  and  seeks  to  recover  the  price.  This  is  no  such 
case.  The  plaintiff  does  not  seek  to  hold  the  property  which 
has  been  substituted  in  place  of  trust  funds,  and  to  hold  the 
trustee  also.  There  has  been  no  substitution  of  trust  prop- 
erty, but  the  funds  themselves  have  been  converted  by  the 
€urvivor  and  others  to  their  own  use,  and  the  plaintiff  asks  to 
recover  damages  for  that  wrong.  Because  the  survivor  was 
proceeded  against  alone,  and  a  personal  judgment  recovered 
against  him,  which  has  not  been  satisfied,  furnishes  no  evi- 
<3ence  of  an  election  of  inconsistent  remedies  to  the  extent  of 
freeing  the  other  wrongdoers  from  the  consequences  of  their 
•wrong. 

The  cases  cited  by  defendant's  counsel,  of  which  Fowler  v. 
Bowery  Sav.  Bank,  113  N.  Y.  450,  10  Am.  St.  Rep.  479,  and 
Terry  v.  Hunger,  121  N.  Y.  161,  18  Am.  St.  Rep.  803,  are 
examples,  are  not  in  point.  In  the  former  action  the  plain- 
tiff, by  commencing  his  action  against  the  person  to  whom 
the  defendant  bank  had  paid  the  money,  aflBrmed  the  valid- 
ity of  the  payment  and  sought  to  recover  its  amount  from 
him.  After  failing  to  recover  the  amount  on  a  judgment 
•entered  against  him,  the  plaintiff  then  commenced  his  action 
^igainst  the  bank,  and  sought  to  recover  from  it  on  the  ground 
that  the  bank  had  never  made  a  valid  payment  of  its  debt. 
We  held  the  plaintiff  had  niade  an  election  to  consider  the 
paj'ment  made  by  the  bank  to  the  third  person  as  a  valid 
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payment  of  such  debt  so  far  as  the  bank  was  concerned,  and 
the  plaintiff  ratified  it  by  commencing  the  suit. 

In  Terry  v.  Munger,  121  N.  Y.  161,  18  Am.  St.  Rep.  803,  the 
owner  of  the  property  elected  to  treat.its  conversion  as  a  sale, 
and  commenced  his  action  accordingly.  It  was  held  he  could 
not  thereafter  commence  an  action  against  others  in  which 
his  cause  of  action  was  founded  upon  the  conversion  instead 
of  the  sale  of  the  same  property  upon  the  same  occasion  and 
in  the  same  transaction.  In  all  the  cases  cited  there  is  an 
element  of  inconsistency  involved  in  which  the  plaintiff  seeks 
to  occupy  with  reference  to  the  same  transaction  and  upon 
the  same  facts,  a  position  which  is  antagonistic  with  one 
already  taken  by  him.  I  can  see  none  such  in  this  case. 
He  took  no  position,  proved  no  fact,  asked  for  no  relief  in  the 
first  case  which  is  in  any  way  inconsistent  **®  with  the 
position  he  now  assumes,  unless  it  be  said  that  the  recovery 
of  the  personal  judgment  has  effected  this  great  change.  For 
the  reasons  already  given,  I  do  not  think  it  has. 

The  failure  to  have  a  receiver  appointed  in  the  first  suit  is^ 
as  it  seems  to  me,  immaterial.  The  point  is  that  no  absolute 
right  to  these  assets,  freed  from  any  duty  with  regard  to  them, 
was  ever  transferred  to  the  surviving  partner  by  reason  of  the 
mere  entry  of  this  personal  judgment  so  long  as  it  remained 
unsatisfied.  Nor  are  the  other  defendants  absolved  by  any 
such  reason  from  answering  to  the  plaintiff  for  what  would 
otherwise  be  a  conceded  wrong.  No  cause  of  action  against 
them  for  sych  a  wrong  was  waived  or  in  any  wise  affected  by 
the  plaintiff's  effort  to  recover  the  value  of  the  assets  which 
the  survivor  had  misappropriated,  or  shared  with  others 
in  misappropriating.  It  was  simply  a  separate  proceeding 
against  one  wrongdoer,  and  no  satisfaction. 

In  this  case  the  survivor  has  in  fact  never  transferred  the 
assets  to  others.  He  has  simply  shared  with  others  in  the 
misappropriation  of  the  firm  assets,  and  I  can  see  no  principle 
upon  which  a  proceeding  against  one  of  the  wrongdoers  should 
be  regarded  as  an  election  to  dismiss  the  others  from  all  lia- 
bility arising  out  of  the  same  wrong.  Under  these  circum- 
stances the  defendant  can  obtain  no  consolation  from  the 
entry  of  that  judgment 

2,  Tiie  defendant  also  objects  that  the  plaintiff's  right  of 
action  was  merged  in  the  judgment  recovered  against  the  sur- 
viving partner. 

Where  there  is  a  joint  indebtedness  (not  a  joint  and  several) 
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«  judgment  recovered  against  one  of  two  or  more  joint  debtors 
merges  the  original  debt  in  the  higher  security  of  the  judg- 
ment, and  no  action  can  thereafter  be  maintained  against  any 
of  the  other  defendants,  even  though  no  satisfaction  is  re- 
-ceived  of  the  judgment  against  the  one  debtor:  King  v.  Hoare^ 
13  Mees.  &  W.  494;  Olmstead  v.  Webster,  8  N.  Y.  413;  Can- 
dre  v.  Sviith,  93  N.  Y.  349,  352,  and  cases  cited;  Mason  v. 
Eldred,  6  Wall.  231.  But  a  judgment  against  one  wrongdoer 
unsatisfied  is  not  a  bar  to  the  maintenance  of  an  action 
-against  the  ***  others:  Livingston  v.  Bishop,  1  Johns.  290; 
S  Am.  Dec.  330;  Osterhout  v.  Roberts,  8  Cow.  43;  Lovejoy  v. 
Murray,  S  Wall.  1,  where  Mr.  Justice  Miller  reviews  the  cases; 
■Sessions  v.  Johnson,  95  U.  S.  347,  348.  By  taking  judgment 
■against  the  survivor  the  plaintiff  did  not  make  the  partnership 
assets  the  absolute  property  of  the  survivor  free  from  any  duty 
on  liis  part  regarding  them.  Nor  did  he  thereby  vest  in  such 
€urvivor  a  legal  right  to  convert  those  assets  and  apply  them 
to  his  own  use,  or  to  transfer  tliem  to  a  mere  volunteer  free 
from  all  liability  to  the  estate  of  the  deceased  partner.  Until 
tlie  judgment  against  the  surviving  partner  was  satisfied  he 
took  no  further  or  greater  right  to  the  assets  than  he  had 
before.  Of  course,  as  survivor  and  originally  he  could  sell  or 
liiortgage  them  or  otherwise  dispose  of  them  for  the  purpose 
of  paying  the  debts  and  winding  up  the  affairs  of  the  partner- 
ship and  making  distribution  of  the  surplus,  but  I  think  the 
€ntry  of  the  judgment  gave  him  no  greater  rights  over  the 
assets  of  the  partnership  than  he  had  before.  Satisfaction  of 
the  judgment  was  necessary  for  that  result. 

3.  The  defendant  also  objects  that  even  if  the  parties  were 
all  wrongdoers  in  such  manner  as  to  render  them  jointly  and 
€everally  liable,  then  the  judgment  against  Schamu  M.  Mosch- 
cowitz,  one  of  the  wrongdoers,  is  a  bar  to  an  action  against 
all  of  them  on  the  ground  that  pursuing  one  of  the  parties 
eeverally  is  an  election  to  sever  the  joint  liability,  and  it  can- 
not be  revived.  Counsel  cites  Sessions  v.  Johnson,  95  U.  S. 
S47,  Daniel  on  Negotiable  Instruments,  sec.  1296,  and  Story  on 
Bills,  sec.  428,  as  authority  for  his  contention,  and  he  urges 
tliat  this  is  a  matter  which  the  party  who  has  not  before  been 
«ued  can  take  advantage  of,  because  the  plaintiff  has  elected 
a  different  remedy  which  operates  as  a  general  bar  to  the 
niaintenance  of  the  action. 

The  principle  claimed  is  applied  in  the  two  above-cited 
works  upon  negotiable  paper  to  contracts  of  a  joint  and  sev- 
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«ral  nature,  while  in  the  case  of  Sessions  v.  Johnson,  95  U.  S. 
547,  the  court,  in  deciding  another  matter,  asserts  the  prin- 
ciple that  a  party  who  sued  any  one  of  several  wrongdoers 
and  had  ***  judgment,  could  not  afterwards  seek  his  remedy 
in  a  joint  action  against  all,  because  the  prior  judgment 
against  one  was  in  contemplation  of  law  an  election  on  his 
part  to  pursue  his  several  remedy.  Where  there  is  a  joint 
and  several  contract  it  is  held  that  the  plaintiff  may  sue 
jointly  or  severally,  but  he  cannot  do  both,  and  the  pendency 
of  one  suit  may  be  pleaded  in  abatement  of  the  other.  In 
such  case  there  is,  it  is  said,  an  election  as  to  which  character 
of  the  expressed  contractual  obligation  the  party  will  enforce: 
Ex  parte  Rowlandson,  3  P.  Wms.  405;  5  Robinson's  Practice, 
823.  In  the  P.  Williams  case  above  cited  it  is  stated  in  a 
note  (page  405)  that  if  three  are  bound  jointly  and  sever- 
ally the  obligee  cannot  sue  two  of  them  jointly,  for  this  is 
€uing  them  neither  jointly  nor  severally.  In  regard  to  the  lia- 
bilities of  joint  and  several  tort  feasors  the  law  is  not  so  clear. 
I  think  tliere  is  a  radical  difference  in  principle  between  a 
joint  and  several  obligation  evidenced  by  an  expressed  con- 
tract or  arising  by  implication  from  the  facts  proved,  and  a 
joint  and  several  liability  on  the  part  of  several  tort  feasors. 
A  joint  and  several  obligation  based  on  a  note,  bond,  or  other 
written  contract,  or  one  arising  out  of  an  implied  contract,  is 
a  well-known  kind  of  obligation,  and  its  legal  meaning  has 
come  to  be  that  each  one  is  liable  to  a  separ-ite  suit,  or  that 
all  are  liable  to  a  joint  suit,  and  in  no  other  way  can  they  be 
held.  This  is  known  as  part  of  the  obligation  they  entered 
into.  But  a  joint  and  several  liability,  arising  out  of  a  par- 
ticular wrong  having  been  done  the  plaintiff  by  several  wrong- 
doers, is  not  so  precisely  limited.  Thus  Cooley  says  that  in 
6uch  case  more  than  one  and  less  than  all  may  be  sued: 
Cooley  on  Torts,  133.  And  in  suing  less  than  all  it  is  not  an 
election  to  take  one  of  two  remedies  which  the  defendants 
have  by  their  contract  consented  to  give  tlie  plaintiff  his 
choice  of,  but  have  not  consented  to  give  both.  It  is  the  pur- 
suit of  certain  of  the  wrongdoers  who  are  in  any  event  liable, 
and  if  unsuccessful  in  obtaining  satisfaction,  the  right  re- 
mains to  pursue  others,  although  in  each  case  the  defendants 
chosen  may  have  been  more  than  one  and  less  than  all  the 
wrongdoers,  ***  and  so  the  remedy  may  have  been  strictly 
neither  joint  nor  several,  as  that  term  is  applied  to  cases  of 
joint  and   several  contractors.     Hence   when   subsequent  to 
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the  first  action,  the  plaintiff  commences  one  against  all  of  the 
wrongdoers,  he  has  not  lost  the  right  to  maintain  it  by  reason 
of  an  election  to  waive  such  a  remedy,  but  he  has  lost  it  only 
as  against  those  whom  he  has  already  sued,  and  he  has  losfc 
it  in  their  case  only  for  the  reason  that  he  has  no  right  to 
vex  them  twice  for  the  same  cause  of  action.  The  parties 
who  have  not  been  already  sued  cannot  take  advantage  of 
this  ground  as  a  defense  on  their  part.  As  to  them  the  plain- 
tiff has  made  no  election  of  remedies,  and  their  liability  re- 
mains unaffected. 

^  I  think  the  objection  to  maintaining  the  joint  action  ought 
to  be  held  personal  to  the  one  who  has  already  been  sued 
and  against  whom  judgment  has  already  been  obtained.  His 
objection  is  pertinent,  he  has  once  already  been  proceeded 
against,  and  judgment  has  gone  against  him,  and  he  ought 
not  to  be  again  vexed  for  the  same  cause.  I  have  found  no 
case  where  the  objection  has  been  made  and  allowed  in  favor 
of  a  defendant  who  had  not  before  been  sued.  I  see  no  rea- 
son why  it  should  be.  He  has  not  been  harmed  in  any  con- 
ceivable way,  nor  his  interests  or  defenses  in  the  least  degree 
jeopardized. 

In  this  case,  the  trial  resulted  in  a  judgment  against  the 
defendant  McCall  only,  who  was  not  before  sued.  The  trial 
court  refused  to  give  a  further  judgment  against  the  survivor 
in  the  partnership.  It  was  in  effect  the  same  as  if  there  had 
been  a  discontinuance  as  against  that  defendant.  I  do  not 
understand  the  defendant  to  question  the  proposition  that  a 
plaintiff  can  pursue  the  several  wrongdoers  separately,  al- 
though while  obtaining  several  judgments  he  can  have  but 
one  satisfaction.  So  here,  if  he  had  pursued  McCall  alone 
subsequent  to  the  judgment  against  the  survivor,  such  action, 
so  far  as  this  point  is  concerned,  could  be  maintained.  The 
course  pursued  is  the  same  as  a  discontinuance,  and  I  think 
that  would  be  in  effect  the  same  as  if  the  action  had  not  been 
brought  against  the  party  in  regard  to  whom  a  discontinuance 
***  was  entered.  That  McCall  by  taking  this  property,  and 
applying  it,  with  the  surviving  partner,  to  his  own  uses,  with 
knowledge  of  its  character,  and  without  paying  any  consid- 
eration therefor,  can  be  properly  treated  as  a  wrongdoer  and 
trustee  de  son  tort,  and  be  made  liable  in  an  equitable  action 
for  his  acts,  is,  as  it  seems  to  me,  undoubted:  Vyse  v.  Foster^ 
L.  R.  8  Ch.  App.  309;  Flockton  v.  Bunning,  note  to  above 
case,  at  page  323;   Perry  on  Trusts,  section  245;  Hooley  v» 
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Cleve,  9  Abb.  N.  C.  8;  In  re  Jordan,  2  Fed.  Rep.  319;  2  Pome- 
roy's  Equity  Jurisprudence,  1079.  Although  the  party  sued 
the  second  time  in  this  action  did,  by  his  answer,  take  the 
objection  that  no  further  judgment  ought  to  be  entered  against 
him,  yet  as  none  was  entered  he  has  no  further  cause  of  com- 
plaint, and  he  took  no  appeal  from  the  judgment  that  was 
entered  herein  against  McCall.  As  to  McCall,  we  think  tha 
judgment  was  a  proper  one  so  far  as  this  point  is  concerned. 

4.  The  objection  that  plaintiff  is  only  entitled  in  any  event 
to  recover  the  balance  over  and  above  the  amount  which  was 
ordered  to  be  deposited  by  the  court  in  the  other  action  to 
meet  the  possible  claim  of  Herman  Moschcowitz,  and  which 
balance  is  only  about  three  hundred  dollars,  cannot  prevail. 
Herman  is  a  party  to  this  suit,  and  it  has  been  found  that  in 
no  event  is  the  estate  of  McCall  liable  to  him  for  any  portion 
of  his  claim  against  the  old  firm,  and  Herman  has  not  ap- 
pealed. That  amount  cannot  be  properly  deducted  from  the 
amount  of  McGall's  liability  for  the  value  of  the  share  of  the 
estate  of  the  deceased  partner,  which  came  into  the  hands  of 
the  firm,  and  was  converted  to  his  use.  Each  one  of  several 
wrongdoers  is  liable  for  the  full  amount  of  the  conversion  or 
misappropriation:  Attorney  General  v.  Wilson^  1  Craig  &  P.  1; 
Cunningham  v.  Pell,  5  Paige,  607;  2  Pomeroy's  Equity  Juris- 
prudence, note  at  end  of  section  1081. 

By  tliis  judgment  there  is  no  danger  of  the  defendant's 
estate  being  made  liable  to  pay  a  second  time.  McCall's 
estate  stands  in  no  position  as  surety  for  any  creditors  of  the 
original  firm.  It  is  found  that  the  estate  of  McCall  owes  a 
certain  sum  to  plaintiff  as  payment  for  one-half  the  assets  of 
***  the  old  firm  for  which  the  estate  is  liable.  Whether 
plaintiff,  as  administrator,  will  have  to  pay  any  thing  by  way 
of  satisfaction  of  the  debts  of  the  old  firm  will  be  known 
hereafter  when  Herman  endeavors  to  prove  his  claim.  Mc- 
Call's estate  has  no  interest  in  that  question,  nor  has  it  any 
in  the  question  whether  the  individual  creditors  of  Miss  Rus- 
sell, the  deceased  partner,  will  be  able  to  obtain  payment  out; 
of  the  assets  that  are  to  be  paid  over  under  this  judgment  be- 
fore a  creditor  of  the  partnership  will  be  able  to  do  so.  These 
various  creditors  will  enforce  what  rights  they  have  without 
any  aid  from  McCall's  estate  as  a  volunteer  on  that  subject. 
It  is  not  to  be  assumed  that  any  improper  or  \indue  prefer- 
ence will  be  obtained  by  any  one  after  the  McCall  estate  has 
made  its  payment  to  the  plaintiff.     A  payment  under  this 
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judgment  will  protect  all  the  rights  of  the  estate.  And 
lastly,  there  are  no  debts  left  excepting  the  claim  of  Herman, 
which  is  disputed. 

If  this  judgment  is  paid  it  will  satisfy  the  judgment  against 
Schamu  M.  Moschcowitz,  obtained  by  this  plaintiff,  and  if 
that  judgment  should  be  paid,  it  will  satisfy  this  one  as  to 
principle  and  every  thing  but  costs.  There  is  no  difficulty  in 
providing  for  but  one  payment  and  a  satisfaction  of  both 
judgments  thereby. 

5.  The  judgment  against  the  surviving  partner  was  not 
used  as  evidence  against  the  McCall  defendant  as  to  the 
amount  or  value  of  ihe  assets  converted.  The  learned  judge 
lield  it  was  conclusive  against  the  plaintiff,  but  that  it  was  no 
evidence  against  defendant  as  to  what  the  value  of  the  prop- 
erty was,  and  he  said  that  upon  the  evidence  in  the  cass  out- 
side of  the  judgment  he  thought  the  value  was  greater  than 
had  been  allowed  in  the  former  suit,  yet  he  held  the  defend- 
ant only  liable  for  that  amount. 

6.  There  is  nothing  in  this  case  showing  any  following  of 
any  trust  futids  or  any  lien  upon  their  proceeds.  If  there 
had  been  any  such,  it  would  in  such  an  action  have  been  to 
the  benefit  of  the  defendant  by  lessening  the  amount  of  a 
recovery  against  it  by  just  the  amount  of  the  funds  identified 
and  obtained.  But  as  to  the  seven  thousand  dollars  deposited 
by  the  receiver  ***  of  Moschcowitz  Brothers  in  the  trust 
company,  it  appears  the  expenses  were  more  than  enough 
to  eat  them  up,  and  no  judgment  for  their  payment  has  been 
recovered. 

7.  Nor  is  the  fact  that  Herman  Moschcowitz  claims  to  be  a 
creditor  of  the  old  firm  while  he  is  one  of  the  defendants 
charged  with  this  conversion  of  assets,  an  answer  to  the 
plaintiff's  demand.  Herman  could  not,  by  his  illegal  inter- 
ference with  these  assets,  pay  his  debt,  nor  had  he  the  right 
to  take  possession  of  the  property  for  that  purpose.  When 
the  surviving  partner  violated  his  duty  and  was  one  of  the 
parties  that  converted  the  assets  of  the  partnership  to  his  own 
use,  so  that  judgment  was  recovered  against  him  for  the 
amount  of  one-half  of  the  assets  after  he  had  deposited  in  the 
trust  company  by  the  direction  of  the  judgment  all  that  was 
necessary  to  meet  all  the  debts  of  the  firm,  his  further  rights 
as  surviving  partner  ceased.  There  are  no  other  debts.  If, 
being  insolvent,  or  for  any  other  reason,  he  has  failed  to  make 
the  deposit  as  directed  by  the  judgment,  he  did  not  after  the 
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judgment  was  entered  have  the  right  to  demand  from  defend- 
ant, McCall,  any  portion  of  the  money  which  the  latter  was 
liable  to  pay  to  plaintiff  on  account  of  his  own  wrong  in  con- 
verting the  assets  of  the  partnership  in  connection  with  the 
«urviving  partner.  The  only  debt  outstanding  is  the  Herman 
Moschcowitz  claim,  which  is  disputed  and  which  does  not 
-appear  to  be  prosecuted  as  if  it  had  much  merit.  And  it 
must  be  upon  these  facts  that  the  rights  of  the  parties  are  to 
•be  adjudged. 

8.  The  defendant  also  contends  that  the  platntiflF's  com- 
plaint should  have  been  dismissed  on  the  ground  of  inexcus- 
able laches  in  bringing  the  action.  The  litigation  arising  out 
of  the  attempt  to  make  the  surviving  partner  responsible  for 
his  misconduct  was  not  concluded  until  the  entry  of  the  modi- 
fied judgment  of  the  general  term  late  in  the  year  1886,  and 
a  short  time  thereafter  the  plaintifiF  probably  discovered  the 
ineffectual  character  of  his  attempt  to  redress  in  that  direc- 
tion. Early  in  the  year  1888  this  action  was  commenced. 
We  think  the  record  discloses  reasonable  cause  for  the  delay 
in  bringing  ^^"^  this  action,  and  the  plaintiff  is  not  within 
the  principle  regarding  stale  claims  invoked  by  defendant. 

9.  We  think  the  trial  judge  committed  no  error  in  practice 
when,  under  the  circumstances,  instead  of  entering  an  inter- 
locutory judgment  and  sending  it  to  a  referee  to  inquire 
whether  there  was  anything  left  of  the  seven  thousand  dol- 
lars paid  by  the  receiver  over  and  above  the  expenses  conse- 
quent upon  its  collection,  etc.,  he  took  the  evidence  upon  that 
point  himself  and  ordered  final  judgment  in  accordance 
therewith  to  be  entered. 

Tiiese  are  the  principal  grounds  urged  by  respondent  for 
an  affirmance  of  the  order  of  the  general  term.  It  is  unneces, 
sary  to  more  fully  mention  the  other  points,  and  it  is  enough 
to  say  we  do  not  think  them  sufiicient  to  reverse  the  special 
term  judgment. 

We  have  given  this  case  and  the  very  able  argument  of 
the  counsel  for  the  defendant  all  the  consideration  possible, 
but  for  the  reasons  stated  we  are  unable  to  agree  with  the 
conclusion  arrived  at  by  the  general  term.  We  think  on  the 
contrary  the  learned  judge  at  special  term  arrived  at  the  cor- 
rect result,  and,  therefore,  the  order  of  the  general  term  must 
be  reversed  and  the  judgment  of  the  special  term  affirmed, 
with  costs  in  the  general  terra  and  in  this  court  to  the  appel- 
lant here. 
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All  concur. 

Ordered  accordingly.         

Partnership — Effect  of  Dissolution  by  Death. — The  effect  of  the 
dissolution  of  a  partaership  by  death  of  one  of  the  members  is  to  vest  the 
legal  title  to  the  cboses  in  action  in  the  surviving  partners:  Egberts  r.  Wood, 
3  Paige,  517;  24  Am.  Dec.  236,  and  note.  On  the  death  of  one  partner 
title  to  the  partnership  assets  vests  in  the  survivor:  VanKkek  v.  Hammell, 
87  Mich.  599;  24  Am.  St.  Rep.  182,  and  note. 

JuDGMRNT — Merger  in  of  Original  Cause  of  Action. — Where  » 
party  recovers  a  judgment  upon  an  obligation  the  original  cause  of  action 
ia  merged  in  the  judgment:  Butler  v.  Rockwell,  17  Col.  290;  Oapen  v.  Bretter- 
nitz,  31  Neb.  302;  Neioman  v.  Irwin,  43  La.  Ann.  1114;  Stauffer  v.  BemicJCf 
37  Kan.  454;  Carr  v.  Blocker,  119  N.  Y.  117;  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433;  73  Am.  Dec.  683,  and  note;  Turner  v.  Plowden,  5 
Gill&  J.  52;  23  Am.  Dec.  596;  Napier  y.  Gidiere,  1  Spear  Eq.  215;  40  Am. 
Dec.  613,  and  note;  Wannv.  McNulty,  2Gilm.  355;  43  Am.  Dec.  58,  and  note; 
Pike  V.  McDonald,  32  Me.  418;  54  Am.  Dec.  597;  Barnes  v.  Oibbs,  31  N.  J.  L. 
317;  86  Am.  Dec.  210,  and  note.  A  cause  of  action  is  merged  in  a  judg- 
ment only  when  such  judgment  was  rendered  upon  the  identical  cause  of 
action  between  the  same  parties  or  their  privies:  Cackley  v.  Smit/i,  47  Kan. 
642;  27  Am.  St.  Rep.  311,  and  note. 

Truster  Db  Son  Tort — Who  Is. — A  trustee  de  son  tort  is  he  who  of  hi» 
own  authority  enters  into  the  possession  or  assumes  the  management  of 
property  which  belongs  beneficially  to  another:  Morris  v.  Joseph,  1  W.  Va. 
256;  91  Am.  Dec.  3S6. 

Joint  Liability  Among  Tort  Feasobs. — A  party  injured  by  joint  tort 
feasors  may  bring  separate  suits  against  them  and  proceed  to  judgment  in 
each  and  no  bar  arises  as  to  any  of  them  until  satisfaction  is  received: 
Dawson  V.  Schloss,  93  Cal.  194;  Bloss  v.  Plymale,  3  W.  Va.  393;  100  Am. 
Dec.  752,  and  note.  When  one  has  received  an  actionable  injury  at  the 
hands  of  two  or  more  wrongdoers,  all  are  jointly  and  severally  liable  to  him 
for  the  full  amount  of  damages,  and  the  plaintiff  has  his  election  to  sue  all 
jointly  or  he  may  bring  his  separate  action  against  each  or  any  of  them: 
Wisconsin  etc.  R.  R.  Co.  v.  Ross,  142  111.  9;  34  Am.  St.  Rep.  49,  and  note; 
Stanley  v.  Union  Depot  Ry.  Co.,  114  Mo.  606;  Chicago  v.  Babcock,  143  III.  358; 
Wol/  V.  Penyman,  82  Tex.  112;  Hoosier  Stone  Co.  v.  McCain,  133  Ind.  231; 
Belo  V.  Fuller,    84  Tex.   450;   31  Am.  St.   Rep.   75;  Simmons  v.  Everson, 

124  N.  Y.  319;  21  Am.  St.  Rep.  676,  and  note. 

Joint  Liability  Among  Tort  Feasors — Dischakgb  of  One  by  Satisfac- 
tion OK  Debt  by  Other. — When  a  plaintiff  has  actually  received  satis- 
faction from  one  of  several  tort  feasors  for  the  injury  he  has  sustained, 
the  cause  of  action  is  discharged  as  to  all :  Seither  v.  Philadelphia  Traction  Co., 

125  Pa.  St.  397;  11  Am.  St.  Rep.  905,  and  extended  note;  SiaU  v.  Boyce,  Ti 
Md.  140;  20  Am.  St.  Rep.  458,  and  note.  See  the  extended  note  to  Cai'ters- 
villev.  Cook,  16  Am.  St.  Rep.  254.  If  a  creditor  accepts  the  liability  of  one 
of  several  joint  debtors  in  discharge  of  a  joint  indebtedness  the  other  debtors 
are  thereby  released:  Hard  v.  Burton,  62  Vt  314;  or  the  payment  of  a  note 
by  one  of  the  several  joint  makers  is  a  discharge  of  the  debt  M  to  all:  Fitck. 
▼.  Hammer,  17  CoL  691. 
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[141  Nkw  Yokk,  462.] 

A  Vendor's  Likn  Is  Not  Waived  by  Taking  thb  Inditidval  Not^ 
Bond,  OB  Covenant  of  the  Gbantee  for  the  purchase  money  remain* 
ing  unpaid,  though  the  grantor  relies  on  the  solvency  and  financial  ability 
of  the  grantee,  and  may  not  rely  upon  any  lien  or  know  that  he  is  en* 
titled  to  any,  and  may  not  have  in  contemplation  the  enforcement  of 
any  lien  at  the  time  when  he  takes  such  note  or  other  obligation. 

A  Vendor's  Lien  Is  Not  Allowed  to  Pbevail  Against  Onb  Who 
Takes  an  Encumbrance  Upon  the  Land,  or  an  interest  therein,  or  a 
conveyance  thereof,  in  good  faith  and  without  notice  of  the  lien  and  for 
a  valuable  consideration  parted  with  before  such  notice. 

ExECDTioN  Sales. — A  Purchaser  at  an  Execution  Salk  Who  Fats 
THE  Amount  or  His  Bid  Without  Notice  of  a  Vendor's  Libn 
against  the  property  purchased,  though  he  receives  notice  of  such  lien 
before  he  becomes  entitled  to  the  sheriff's  deed,  is  not  affected  by  the 
lien,  and  it  cannot  be  enforced  against  him. 

Action  to  enforce  a  lien  for  the  purchase  price  of  land  con- 
veyed by  the  plaintiffs  to  the  defendant  Margaret  Boyle.  The 
conveyance  was  made  on  the  20th  of  August,  1887,  at  which 
lime  a  part  of  the  purchase  money  was  paid  and  a  promissory 
note  given  for  the  payment  of  the  balance.  The  vendee  and 
maker  of  the  note  was  at  that  time  solvent,  and  the  plaintiffs 
relied  upon  her  individual  responsibility.  She,  upon  the  mak- 
ing of  the  deed,  entered  into  possession  of  the  property,  and 
thereafter,  in  September,  1887,  for  the  consideration  of  two 
thousand  dollars,  conveyed  the  land  to  the  defendant  Edward 
D.  Boyle,  who  immediately  entered,  and  has  thence  continued 
in  the  possession  thereof.  In  April,  1889,  and  before  the  com- 
mencement of  this  action,  the  defendant,  F.  W.  Davis,  pur- 
chased several  judgments  from  the  plaintiffs  and  other  owners 
thereof  and  paid  in  full  therefor,  which  judgments  were  liens 
«pon  the  property.  There  was  also  a  judgment  recovered  by 
one  Barry,  who  took  out  execution  thereon,  and  a  sheriff's  sale 
was  made  thereunder  on  the  20th  of  April,  1889,  to  the  defend- 
ant Davis  for  the  sum  of  eighty-six  dollars  and  twelve  cents, 
and  a  certificate  of  sale  was  issued  in  due  form  of  law.  Davis 
liad  no  notice  prior  to  the  issuing  of  the  certificate  of  the 
claim  of  the  plaintiffs  to  a  vendor's  lien.  The  complaint 
was  dismissed  as  to  the  defendants  Margaret  Boyle,  Baker, 
and  Davis,  and  the  plaintiffs  appealed, 

C.  S.  Cary,  for  the  appellants. 

E.  D.  Northrup,  for  the  respondenta 
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**"'  Earl,  J.  When  Edward  D.  Boyle  toot  his  deed  he 
had  notice  of  the  plaintiffs'  claim  for  unpaid  purchase  money, 
and,  therefore,  he  did  not  acquire  a  better  position  than  hiS' 
grantor  had.  We  think  there  can  be  no  doubt  that,  as  against 
him  and  his  grantor,  the  plaintiffs  had  and  retained  their 
equitable  lien.  They  took  the  promissory  note  of  their  gran« 
tee  for  the  balance  of  the  purchase  money.  It  was  not  takea 
as  payment,  but  simply  as  evidence  of  the  amount  due  and 
the  time  and  mode  of  payment.  It  has  been  many  timea 
held  that  the  grantor  does  not  waive  his  equitable  lien  for  the 
purchase  money  by  simply  taking  the  individual  note,  bond^ 
or  covenant  of  the  grantee.  He  may  rely  in  taking  such  an 
individual  obligation  upon  the  solvency  and  financial  ability 
of  the  grantee,  and  he  may  not  know  that  he  has  any  lier* 
upon  the  land,  or  actually  rely  upon  any  lien,  and  he  may 
not  have  in  contemplation  the  enforcement  of  the  lien  at  any 
time,  and  yet,  unless  in  such  a  case  he  expressly  and  con- 
sciously waives  his  lien,  he  retains  it.  If,  however,  he  takea 
any  security  for  the  purchase  money,  as  a  mortgage  upon  th& 
same  or  other  property,  or  the  note  or  other  obligation  of  a 
third  party,  he  will  be  held  to  have  waived  his  purchase 
money  lien,  unless  he  has  in  some  way  expressly  retained  it: 
2  Story's  Equity  Jurisprudence,  sees.  1217  et  seq.;  4  Kent'a 
Commentaries,  152;  3  Pomeroy's  Equity  Jurisprudence,  sees. 
1249  et  seq.;  Mackreth  v.  Symmons,  15  Ves.  329;  Bayley  v^ 
Greenleaf,  7  Wheat.  46;  Garson  v.  Green,  1  Johns.  Ch.  *«**  308j 
Champion  v.  Brown,  6  Johns.  Ch.  398;  10  Am.  Dec.  343;  Shir- 
ley v.  Sugar  Refinery,  2  Edw.  Ch.  505;  Hulett  v.  Whipple,  58 
Barb.  224;  Hallock  v.  Smith,  3  Barb.  267;  Vail  v.  Foster,  4 
N.  Y.  312;  Seymour  v.  McKinstry,  106  N.  Y.  230. 

We  find  in  this  record  no  evidence  whatever  suflBcient  in 
law  to  show  a  waiver  of  their  lien  by  the  plaintiffs.  It  is 
quite  true  that  they  relied  upon  the  personal  responsibility  of 
their  grantee.  That  is  always  so  when  the  grantor  takes  the 
mere  personal  obligation  of  the  grantee  for  the  purchase 
money  of  land  sold,  and  yet  it  has  never  been  held  that  the 
personal  obligation  of  the  grantee  thus  taken  deprives  the 
grantor  of  his  lien. 

The  counsel  for  the  respondents  makes  much  of  the  fact 
that  the  note  was  signed  by  Mrs.  Boyle,  attaching  to  her 
name  "  administratrix  to  the  estate  of  Peter  Boyle,  deceased.'^ 
The  deed  ran  to  her  by  the  same  description,  and  she  deeded 
to  her  son  by  the  same  description.     She,  nevertheless,  what* 
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ever  may  have  been  supposed  at  the  time,  toot  the  deed  in 
her  own  right,  and  the  note  was  her  personal  obligation,  and 
all  the  plaintiffs  got,  or  intended  to  get,  was  the  obligation  of 
the  real  grantee. 

We,  tlierefore,  think  the  learned  trial  judge  erred  in  hia 
finding  of  fact  that  the  plaintiffs  had,  either  as  to  Margaret 
Boyle  or  her  son,  waived  their  lien  for  the  purchase  money 
by  any  thing  which  took  place  at  the  time  of  their  conveyance 
of  the  land.  But  this  error  was  harmless,  as  the  defendant 
Davis  purchased  the  land  under  such  circumstances  that  he 
has  protection  against  the  lien.  He  purchased  the  land  at 
the  sheriff's  sale  without  any  notice  of  the  plaintiffs'  lien,  and 
he  paid  to  the  sheriff  the  amount  of  his  bid  in  money.  He 
took  the  sheriff's  certificate  of  sale,  and  since  the  trial  of  this 
action  he  has  received  the  sheriff's  deed,  as  we  are  now  in- 
formed by  the  production  thereof  upon  the  argument  here. 
We  will,  however,  ignore  the  deed,  and  treat  the  case  as  if 
Davis  held  only  the  certificate. 

The  examination  of  many  authorities  shows  that  the  ven- 
dor's lien  is  not  now  a  favorite  with  courts  of  equity,  and  that 
**•  it  has  many  times  been  enforced  with  reluctance  and 
misgivings.  Equity  judges  have  found  it  difficult  to  find  any 
justifiable  basis  for  it  to  rest  on,  and  they  have  differed  as  to 
the  grounds  and  reasons  for  its  introduction  into  the  equity 
jurisprudence  of  England  and  of  this  country.  It  has  been 
repudiated  in  some  of  the  states  by  the  courts,  and  in  others 
it  has  been  abrogated  by  legislative  enactments.  It  is  against 
the  general  policy  of  our  law,  which  looks  with  disfavor  upon 
secret  interests  in  real  estate,  and  requires  generally  that 
titles  to  real  estate  shall  be  created  by  some  writings  which 
shall  be  spread  upon  the  public  records  for  the  protection  of 
those  who  might  trust  to  titles  apparently  sound  but  afflicted 
with  secret  infirmities.  It  generally  gives  way  to  a  legal  in- 
terest or  to  a  superior  equity,  and  as  it  is  a  matter  of  purely 
equitable  cognizance  it  should  never  be  enforced  when  it 
would  be  inequitable  to  do  so.  Hence,  it  is  never  allowed  to 
prevail  against  one  who  takes  an  encumbrance  upon  the  land, 
or  an  interest  therein,  or  a  conveyance  thereof,  in  good  faith 
without  notice  of  the  lien  and  for  a  valuable  consideration 
parted  with  before  such  notice. 

Now,  what  is  the  status  of  Davis  holding  the  sheriff's  cer- 
tificate of  sale?  Why  should  he  not  be  protected?  Such  a 
purchaser,  after  he  obtains  the  sheriff's  deed,  is  in  the  same 
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position  as  he  would  have  been  if  the  deed  had  been  executed 
by  the  judgment  debtor  at  the  time  the  judgment  was  dock- 
eted. In  Hetzel  v.  Barber,  69  N.  Y.  1,  we  said:  "A  sheriflF's 
deed,  given  in  pursuance  of  a  judgment  and  a  sale  upon  exe- 
cution, is  treated  as  if  given  by  the  judgment  debtor  himself. 
It  conveys  precisely  what  he  could  have  conveyed  when  the 
judgment  was  docketed.  The  sherifiF,  by  authority  of  law, 
takes  his  property  and  conveys  it  to  satisfy  his  debt,  and  the 
transfer  is  the  same  as  if  the  sheriff  had  in  fact  acted  as  the 
authorized  attorney  of  the  debtor.  The  grantee  in  such  cases 
holds  not  under  the  sheriff,  but  under  the  debtor,  and  the  deed, 
when  recorded,  is  protected  by  and  has  the  benefit  of  the 
Recording  Act":  See,  also,  Freeman  on  Judgments,  sees.  366, 
366  a.  Therefore,  if  Davis  had  taken  the  sheriff's  deed 
^'^  before  the  trial  of  this  action,  he  would  have  had  the 
same  protection  against  the  plaintiff's  lien  as  he  would  have 
hnd  if  he  had  in  good  faith  and  for  money  paid  taken  a  deed 
from  Mrs.  Boyle  or  her  son.  But  the  mere  fact  that  he  did 
not  then  have  the  deed  can  make  no  difference.  The  sheriff's 
certificate  must  be  regarded  the  same  as  if  at  the  time  of 
docketing  the  judgment  the  debtor  had  executed  a  contract 
of  sale  embodying  the  same  terras,  and  had  received  the  full 
purchase  price.  The  debtor  would  in  that  event  have  held 
the  legal  title  of  the  land  as  trustee  for  the  purchaser.  The 
title  of  the  purchaser  would  have  been  contingent  and  condi- 
tional on  account  of  the  right  of  redemption  existing  in  the 
debtor  and  his  creditors.  But,  nevertheless,  he  would  have 
become  the  purchaser  of  just  such  a  right  and  interest  as  he 
bargained  for  and  paid  to  obtain,  and  he  would  have  had  pro- 
tection against  any  outstanding  secret  and  unknown  lien  for 
tlie  purchase  price.  We  think  it  is,  therefore,  clear  that  by 
his  purchase  of  the  land  at  the  sheriff's  sale,  and  full  pay- 
ment of  the  purchase  price,  Davis  obtained  protection  against 
the  plaintiff's  lien. 

We  cannot  hold  that,  as  matter  of  law,  there  was  any 
thing  to  give  Davis  constructive  notice  of  plaintiffs'  lien. 
The  form  of  the  deeds  to  Mrs.  Boyle  and  to  her  son,  and  the 
fact  that  the  deed  to  the  son  was  not  recorded,  are  of  no  signi- 
ficance upon  the  question  of  notice.  They  do  not  suggest  the 
nonpayment  of  the  purcliase  price  to  the  plaintiffs,  or  the  ex- 
istence of  their  lien.  The  rights  of  Davis  are  not  affected  by 
tlie  small  amount  of  the  purchase  price.  There  was  one  judg- 
ment anterior  to  that  under  which  he  purchased,  and  he  held 
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several  junior  judgments,  and  the  whole  situation  naust  be 
taken  into  account  in  considering  the  price  paid.  It  is  a  sig- 
nificant fact  that  the  interest  he  purchased  was  not  considered 
sufficiently  valuable  to  induce  any  one  to  redeem  from  him. 
Even  if  he  made  a  good  bargain  he  was  entitled  to  the  benefit 
■of  it. 

The  equities  of  the  plaintiffs  are  not  enlarged  because  Davis 
made  the  purchase,  expecting  thereby  in  some  way  to  benefit 
or  protect  the  family  of  Peter  Boyle,  deceased.  His  *''*  posi- 
tion and  rights  would  be  the  same  if  he  only  held  the  land  aa 
43ecurity. 

To  the  suggestion  made  by  the  learned  counsel  for  the  plain- 
tiffs that  they  could  in  some  way  be  subrogated  to  the  rights 
of  Davis  by  payment  to  him  of  the  amount  paid  by  him,  or 
have  the  right  by  the  judgment  in  this  action  to  redeem  from 
him,  or  that  he  should  be  turned  over  to  other  property  of  the 
judgmentdebtor  for  his  reimbursement, the  plain  answer  isthat 
the  complaint  was  not  framed  for  such  relief,  the  action  was 
not  tried  with  the  view  to  such  relief,  and  there  are  no  findings 
■or  exceptions  which  present  the  matter  for  our  consideration. 

The  defendant  Baker  appears  to  have  the  same  defense  to 
the  action  which  Davis  has.  But  we  have  paid  no  attention 
to  him  as  his  answer  to  the  complaint  does  not  appear  in  the 
record;  he  was  not  made  a  respondent  upon  this  appeal,  and 
no  one  appeared  for  him  upon  the  argument  before  us. 

Our  conclusion,  therefore,  is  that  the  judgment  should  ba 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

Vendor's  Lien — When  Not  Waived. — A  vendor  of  land  does  not  lose 
or  waive  hia  lien  thereon  by  taking  notes  from  his  vendee  for  the  unpaid 
purchase  money:  Dowdy  v.  Blake,  50  Ark.  205;  7  Am.  St.  Rep.  88,  and  note; 
Tiernan  v.  Beam,  2  Ohio,  383;  15  Am.  Dec.  557,  and  note;  Aldridge  v.  Dunn, 
7  Blackf.  249;  41  Am.  Dec.  224;  Manly  v.  Slason,  21  Vt.  271;  52  Am.  Dec. 
60,  and  note;  Baiim  v.  Grigshy,  21  Cal.  172;  81  Am.  Dec.  153,  and  note; 
Plowman  v.  Riddle,  14  Ala,  169;  48  Am.  Dec.  92,  and  note;  or  by  taking  the 
bond  or  personal  security  of  the  vendee:  Clotoer  v.  Rawlings,  9  Smedea  &  M. 
122;  47  Am.  Dec.  108,  and  note;  or  by  changing  the  evidence  of  indebted- 
Jiess,  or  by  accepting  additional  security:  Hilt  v.  Pickett,  91  Ky.  644.  See, 
•also,  the  notes  to  Burgess  v.  Fairbanks,  17  Am.  St.  Rep.  232;  Bell  v.  Pelt,  14 
Am.  St.  Rep.  Gl,  and  Avei~y  v.  Clark,  22  Am.  St.  Rep.  279,  and  the  extended 
■note  to  Schnebly  v.  Pagan,  28  Am.  Dec.  199. 

VEiNDOR's  Lien  Aqain.st  Bona  Fide  Pcrchaser  Without  Notice.— 
A  vendor's  lien  will  not  prevail  against  a  bona  fide  purchaser  without  notice: 
Lincoln  v.  Purcell,  2  Head,  143;  73  Am.  Dec.  196;  Kilpatriek  v.  Kilpairick,  23 
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Miss.  124;  55  Am.  "Dec.  79,  and  note;  Blight  v.  Banh,  6  T.  B.  Mon.  192;  17 
Am.  Dec.  136;  Ellis  v.  Temple,  4  Cold,  315;  94  Am.  Dec.  200;  Manly  r. 
Slason,  21  Vt.  271;  52  Am.  Dec.  60,  and  note;  but  it  will  prevail  where  it 
is  Bold  with  notice:  Mima  v.  Lockett,  23  Ga.  237;  68  Am.  Dec.  521;  CUnoer 
V.  Rawlings,  9  Smedes  &  M.  122;  47  Am.  Dec.  108;  Walion  ▼.  Hargrovu,  42 
MiBs.  18;  97  Am.  Dec.  429,  aud  note. 


Covert  v.  Cranford. 

[141  New  York,  521.] 

Waters,  Action  for  Draining  Off.— If,  by  drains,  poads  or  other  wate.v 
on  the  plaintiff's  land  are  lost  to  him  he  sustains  an  actionable  damage, 
and  may  recover  of  the  party  maintaining  such  drain  or  other  means  of 
draining  off  such  waters. 

Riparian  Proprietors. — Parties  who,  while  constructing  a  conduit  under 
a  contract  with  the  city,  impair  the  flowing  of  a  stream  of  water  to  th» 
injury  of  a  riparian  proprietor  are  liable  to  him  for  the  damages  bus.. 
tained  during  tlie  prosecution  of  their  work.  The  fact  that  they  ar» 
acting  under  the  direction  of  the  city  cannot  excuse  them. 

Contractors  When  Not  Liable  for  Continuing  Injuries  to  Ripariak 
Proprietors. — If  contractors  by  constructing  a  conduit  for  a  city  thereby 
drain  off  a  pond  on  the  land  of  a  third  person,  and  the  operation  of  th» 
conduit  after  its  construction  is  to  keep  draining  off  such  waters,  Bucb 
contractors  are  not  answerable  for  the  damages  resulting  from  the  maid, 
tenance  of  the  conduit,  it  being  on  the  lands  of  the  city,  of  which  thoy 
have  no  control,  and  the  draining  off  of  the  waters  being  a  result  uofc 
reasonably  to  be  anticipated  from  the  acts  of  the  contractors. 

Jesse  Johnson,  for  the  appellant. 

Benjamin  W.  Downing,  for  the  respondent. 

***  Andrews,  C.  J.  The  defendants,  in  the  year  1890,  un- 
der a  contract  with  the  city  of  Brooklyn,  constructed  a  con- 
duit running  in  an  easterly  and  westerly  direction,  connecting 
certain  ponds  at  Massapequa,  Long  Island,  with  the  Ridge- 
wood  reservoir,  in  aid  of  tiie  water  supply  of  the  city.  The 
conduit  line  crossed  the  valley  of  James  brook,  a  small  stream 
running  northerly  and  southerly,  which  supplied  a  pond  of 
the  plaintiff  on  his  premises  about  a  mile  below  the  point 
where  the  conduit  crossed  the  stream  which  furnished  the 
water-power  for  a  small  mill  on  the  plaintiff's  land,  which 
had  existed  there  for  more  than  fifty  years.  The  defendants 
excavated  a  trench  for  the  conduit  from  twelve  to  twenty-two 
feet  in  depth.  The  evidence  tends  to  show  that  as  the  exca- 
vation approached  the  channel  of  the  stream  the  water  in  the- 
plaintiff's  pond  began  to  lower,  and  that  since  its  completion 
the  pond  has  been  eubstantialiy  drained  so  as  to  destroy  the 


March,  1894.]  Covert  v.  Cranford.  827 

water-power,  and  the  plaintiff  has  suffered  a  serious  injury. 
In  building  the  conduit  across  the  stream  the  water  was  tem- 
porarily diverted  from  the  channel.  But  after  the  conduit 
was  covered,  and  the  bed  of  the  stream  at  the  point  of  cross- 
ing was  restored  to  its  original  state,  the  pond,  as  has  been 
stated,  did  not  retain  the  water  flowing  thereto,  and  the  evi- 
dence justifies  the  inference  that  the  water  of  the  pond  passed 
by  underground  drainage  through  the  earth  into  the  channel 
of  the  conduit  and  was  thus  lost  to  the  plaintiff".  It  has  been 
held  that  such  an  injury  is  actionable.  In  Dickinson  v.  Grand 
Junction  Canal  Co.,  7  Ex.  282,  the  defendant  sunk  a  well  on 
its  premises  and  pumped  therefrom  large  quantities  of  water 
to  supply  its  canal,  whereby  water  that  had  already  reached 
a  surface  stream  Avas  diverted  by  percolation  from  the  plain-  . 
tiff's  dam,  and  the  court  decided  that  an  action  for  damages 
would  lie.  In  the  case  of  Van  Wycklen  v.  City  of  Brooklyn,  118- 
N.  Y.  427,  the  second  division  of  this  court  assumed,  if  it  did 
not  decide,  that  the  same  principle  applied  in  the  case  of  driven 
wells  wliich  sucked  away  the  waters  from  a  running  stream 
after  they  liad  been  collected  tlierein.  It  is  not  necessary  ini 
this  case  to  consider  whether  there  are  qualifications  of  this 
rule.  **'  (See  remarks  of  Pollock,  C.  B.,  in  Dickinson  v. 
Canal  Co.,  7  Ex.  282,  and  opinion  of  Lord  Wensleydale  in 
Chnsemore  v.  Richards,  7  H.  L.  Cas.  380.)  The  point  here  is- 
whether  the  defendants,  the  contractors  for  building  the  con- 
duit, are  liable  to  the  plaintiff. 

It  is  conceded  that  the  conduit  was  laid  upon  the  lands  of 
the  city  of  Brooklyn  under  a  contract  with  the  city.  The 
contract  is  not  in  evidence,  but  the  court,  on  the  trial,  ruled^ 
upon  the  request  of  the  defendants,  that  the  jury  could  not 
infer  that  the  conduit  was  constructed  contrary  to  the  terms 
of  the  contract.  The  plaintiff  acquiesced  in  this  ruling,  and 
the  fact  inferable  from  the  evidence  is,  that  the  defendants 
in  constructing  the  conduit,  and  in  the  manner  of  executing 
the  work,  were  complying  with  their  contract  with  the  city. 
We  think  the  defendants  are  liable  for  any  injury  sustained 
by  the  plaintiff,  resulting  from  the  actual  interruption  of  the 
flowing  of  the  stream  during  the  time  they  were  engaged  in 
constructing  the  conduit  across  it.  It  was  a  patent  violation 
of  the  property  rights  of  the  lower  proprietors,  not  justified 
by  any  necessity,  so  far  as  the  record  shows.  The  maxim, 
aqv4i  currit  ei  debit  currere,  says  Denio,  J.,  in  Bellinger  v.  New 
York  Cent.  R.  R.  Co.,  23  N.  Y.  42,  "  absolutely  prohibits  all 
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ii^.dividuals  from  interfering  with  the  natural  flow  of  water  to 
the  prejudice  of  another  riparian  owner  upon  any  pretense, 
«nd  subjects  him  to  damages  at  the  suit  of  any  party  injured» 
without  regard  to  any  question  of  negligence  or  want  of  care.'* 
In  constructing  the  conduit  the  defendants  were  not  mere 
servants  or  laborers.  They  doubtless  had  a  discretion,  and 
■could  exercise  an  independent  judgment  in  the  method  by 
■which  the  conduit  should  be  carried  under  the  bed  of  the 
stream.  They  knew,  or  were  bound  to  know,  that  they  had 
no  right  to  cut  off  the  flow  of  water  in  the  stream  as  against 
xiparian  owners  below.  A  wrongdoer  cannot  interpose  the 
<lirection  of  another  to  excuse  a  plain  and  palpable  wrong. 
But  the  injury  sustained  during  the  temporary  interrup- 
tion of  the  flow  of  the  stream,  while  the  conduit  was  being 
laid  across  it,  is  comparatively  of  small  **®  moment.  The 
main  question  is,  whether  the  contractors  are  liable  for  the 
injury  caused  by  the  conduit  in  draining  the  pond  in  the 
manner  before  stated.  Upon  this  point  we  are  of  opinion  that 
for  this  injury  the  owners  of  the  land,  by  whose  direction  the 
oonduit  was  constructed,  are  alone  liable.  There  was  evidence 
that  the  defendants  commenced  the  work  of  building  the  con- 
duit in  September,  1890,  and  completed  it  the  following  No- 
vember. The  jury  might  have  so  found.  This  action  was 
commenced  in  May,  1891.  The  trial  judge,  in  substance, 
ruled  that  the  defendants  were  liable  for  the  injury  caused 
by  the  draining  of  the  pond  up  to  the  commencement  of  the 
action,  on  the  theory  that  as  the  defendants  constructed 
the  conduit,  and  made  the  trench  into  which  the  water  of  the 
pond  found  its  way  by  underground  percolation,  they  were 
liable,  and  that  it  was  immaterial  whether  the  injury  was 
fiuffered  during  the  time  they  were  engaged  in  performing  the 
contract  or  after  its  completion.  The  rule  upon  which  the 
case  was  submitted  to  the  jury  would  render  the  defendants 
liable  for  recurring  damages  for  all  time,  or  until  the  cause 
of  the  damage  was  removed,  or  the  city  shall  condemn  the 
water  riglits  of  the  plaintiflF.  We  think  such  a  principle  has 
no  foundation  in  the  law.  The  construction  of  the  conduit 
was,  in  itself,  a  perfectly  lawful  act.  It  became  actionable  as 
to  the  plaintiff  for  reasons  which  lay  outside  of  the  realm  of 
observation,  and  from  causes  which  the  defendants  had  no  rea- 
son to  anticipate.  The  conditions  happened  to  be  such  that 
the  conduit  did  operate  to  drain  the  water  of  the  plaintiff 's 
pond,  a  mile  away.     It  would  be  an  unreasonable  rule  which 
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should  subject  a  person  doing  an  act  on  another's  premises, 
under  his  authority,  lawful  in  itself,  to  damages  to  the  pro- 
prietor of  adjacent  lands,  for  consequential  injuries,  remotely 
resulting  from  the  act,  not  naturally  to  be  anticipated,  and 
flowing  from  occult  causes  which,  to  put  it  in  the  strongest 
way,  could  only  be  conjectured  by  men  of  science,  or  disclosed 
by  actual  experiment.  When  the  owner  of  land,  in  such  case, 
ascertains  that  injury  is  being  done,  he  may  be  bound  to  act» 
In  the  case  of  nuisance  *"'  it  is  said  that  "  a  party  who  haa 
erected  the  nuisance  will  sometimes  be  answerable  for  its  con- 
tinuance after  he  has  parted  with  the  possession  of  the  Jand. 
But  it  is  only  where  he  continues  to  derive  a  benefit  from  the 
nuisance,  as  by  devising  the  premises  or  receiving  rent'* 
(Bronson,  J.,  in  Mayor  etc.  v.  Cunliff,  2  N.  Y.  174),  or  where 
he  has  conveyed  with  covenants  for  the  continuance  of  the 
nuisance:  Waggoner  v.  Jermaine,  3  Denio,  306;  45  Am.  Dec. 
474.  The  plaintiff's  remedy  is,  we  think,  exclusively  against 
the  city,  as  the  owner  of  the  lands  on  which  the  conduit  was 
laid,  and  the  real  author  of  the  wrong  for  the  consequential 
damages  from  the  draining  of  the  pond.  The  rule  which 
would  make  the  contractors  liable  would  subject  innocent 
parties,  who  caimot  control,  and  have  no  power  to  interfere 
with  the  conduit,  to  liability  for  acts  such  as  the  owners  of 
property  may  lawfully  direct,  and  which  involved  injury  to 
another,  only  because  it  turned  out  that  the  water  of  the  pond 
communicated  by  hidden  ways  through  the  strata  of  the  earth 
with  the  trench  constructed  by  the  defendants. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed.  

Contractors  Doing  Publtc  Work  Under  Public  AuTHORmr.are  not 
liable  for  any  injury,  director  consequential,  to  private  property  that  may  re- 
sult therefrom,  when  they  do  the  work  in  a  proper  and  careful  manner,  under 
a  contract  with  the  government,  which  the  government  has  authority  to 
make:  Beimer  v,  Atlantic  Dredging  Co.,  134  N,  Y.  156;  30  Am.  St.  Rep.  649. 

Water.s — Action  for  Draining. — Where  a  lake,  formed  by  surface 
water,  is  situate  on  the  lands  of  different  owners,  neither  can  drain  it  with- 
out the  consent  of  the  other:  Schoffer  v.  MarthaUr,  34  Minn.  487;  57  Am. 
Rep.  73.  Any  person  who  shall  cause  any  change  in  a  stream,  so  as  to  ma- 
terially damage  an  owner  of  land  on  such  stream,  is  liable  for  the  damages 
occasioned  thereby:  Tillotson  v.  Smith,  32  N.  H.  90;  64  Am.  Dec.  355,  and 
note;  Omelvany  v.  Jaggers,  2  Hill,  634;  27  Am.  Dec.  417,  and  note;  Martin 
V.  Bi'jelow,  2  Aikens,  184;  16  Am.  Dec.  696;  Ulbrichi  v.  Eufaula  Water  Co., 
86  Ala.  587;  11  Am.  St.  Rep.  72,  and  note.  See,  also,  the  note  to  lioux  v. 
St.  Paul  etc.  Ry.  Co.,  16  Am.  St.  Rep.  710. 
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O'TooLB  V,  Pittsburgh  and  Lake  Erie  Railroad. 

[168  Pennsylvania  Statk,  99.] 

Neolioencs  at  Railroad  Crossings — Liability  fob  Personal  Injttrt. 
If  a  collision  between  the  cars  of  a  street-car  company  and  those  of  A 
steam  railroad  company  at  a  crossing  is  the  result  of  the  negligence  of 
both  companies  each  is  answerable  to  a  passenger  of  the  street-car  com- 
pany injured  thereby;  but  if  the  collision  is  the  result  wholly  of  the 
negligence  of  the  atreet-car  company,  the  railroad  company  ia  not  an- 
swerable. 

Negli&ence— Railroad  Collisions — Duty  or  Passenger  at  Crossing. 
A  passenger  on  a  street-car  has  the  right  to  presume  that  he  will  be  car- 
ried safely,  and  when  approaching  a  railroad  crossing  is  under  no  obliga- 
tion to  look  and  listen  for  an  approaching  train  or  to  jump  from  the  car 
in  apprehension  of  possible  collisions. 

Oscar  L.  Jackson,  for  the  appellant. 

D.  B.  Kurtz  and  L.  T.  Kurtz,  for  the  appellee. 

*®'  Dean,  J.  The  defendant  operates  a  steam  railroad 
running  through  the  borough  of  Newcastle.  Its  road  crossea 
at  grade  South  Mill  street  diagonally.  The  New  Castle  Elec- 
tric Street  Railway  has  its  rails  longitudinally  on  the  same 
street;  hence  the  two  tracks  cross  each  other  at  grade  on  this 
street.  There  are  guard-gates  at  the  crossing,  under  the  con- 
trol of  the  defendant,  to  be  raised  or  lowered  on  the  approach  of 
a  locomotive  to  the  crossing.  On  the  14th  of  March,  1891,  the 
plaintiff,  a  shoemaker  by  trade,  a  cripple  from  birth  in  both 
feet,  took  a  seat  in  the  ****  street-car  to  go  north  through  the 
town.  When  the  car  came  to  a  point  about  seventy-five  feet 
from  the  crossing  a  locomotive  approached  going  southwest 
the  watchman  lowered  the  gates,  the  street-car  stopped,  the  loco- 
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motive  crossed,  the  watchman  raised  the  gates,  the  car  started, 
«nd  as  it  reached  the  railroad  track  was  struck  by  another 
locomotive  following  the  one  that  had  passed.  There  is  some 
oonflict  in  the  testimony  as  to  whether  the  gate  was  wholly  or 
partly  closed  at  the  moment  of  collision.  A  house  obstructs 
the  view  of  the  track  in  the  direction  from  which  the  locomo-> 
tive  came,  except  when  quite  near  the  point  of  crossing. 

The  plaintiff,  in  the  collision,  was  thrown  out  and  seriously 
injured.  Under  the  instructions  of  the  court,  the  verdict  was 
for  defendant.  There  was  some  evidence,  on  part  of  defend" 
ant,  that  the  collision  was  wholly  the  result  of  the  negligence 
of  the  street-car  company;  that  those  in  charge  of  the  car  dis- 
regarded the  warning  of  the  watchman  and  the  lowering  of 
the  gate  for  the  second  locomotive  to  pass.  But  that  the  colli- 
eion  was  the  result  of  the  negligence  of  one  or  other  company, 
or  of  the  concurring  negligence  of  both,  could  not  have  been 
doubted  on  the  evidence. 

The  learned  judge  of  the  court  below,  on  the  evidence, 
properly  instructed  the  jury:  1.  That  if  the  collision  was  the 
result  of  negligence  of  both  parties,  each  was  answerable  to 
plaintiff,  and  he  could  maintain  his  suit  against  either;  2.  If 
the  collision  was  the  result  wholly  of  the  negligence  of  the 
etreet-car  company,  the  defendant  was  not  answerable.  But 
the  plaintiff,  in  his  several  assignments  of  error,  complains  of 
the  instructions  with  reference  to  his  duty  as  a  passenger  un- 
der the  circumstances  here  developed.  The  fifth  and  sixth 
assignments  in  substance  embrace  this  alleged  error.  The 
court  instructed  the  jury:  "If  Michael  O'Toole  upon  that 
etreet-car  could  have  seen  the  engine,  and  did  not  undertake 
to  see  it,  or  did  not  exercise  reasonable  care  for  the  purpose  of 
ascertaining  whether  they  could  proceed  across  the  railway 
track  in  safety,  then  he  would  be  guilty  of  contributory  negli- 
gence  And  if,  by  looking  up  the  railroad  at  that  time, 

he  could  have  learned  whether  an  engine  was  or  was  not  ap- 
proaching, and  could  at  that  time  have  gotten  off  the  car  if 
lie  discovered  an  engine  approaching,  and  did  not  do  that, 
then  he  would  be  guilty  of  contributory  negligence  and  could 
not  recover." 

105  Then  further  on  is  this  instruction:  "  But  the  fact  that 
safety  gates  are  erected  does  not  in  any  way  affect  the  re- 
sponsibility or  the  liability  of  the  railroad  company  in  the 
operation  of  its  railroad,  or  in  the  management  of  its  trains. 
....  But  if  you  conclude  that  the  gates  were  not  lowered. 
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that  fact  of  itself  is  not  sufficient  to  warrant  you  in  finding  a 
verdict  for  the  plaintiflF.  Had  the  plaintiff  been  walking  along 
the  street,  the  fact  that  the  gates  were  not  lowered  would  not 
be  an  invitation  to  him  to  cross  the  railroad  in  violation  of 
the  rule  of  law  that  he  shall  stop,  look,  and  listen  when  ap» 
proaching  a  railroad  crossing.  And  that  rule  is  not  taken 
away  because  the  plaintiff  happened  to  be  in  a  street-car  afc 
the  time." 

Defendant's  counsel  argues  tliat  these  are  mere  excerpts 
from  the  charge,  and,  standing  alone,  do  riot  present  fairly 
the  instruction  really  given  to  the  jury;  that  this  can  only  be 
properly  understood  when  read  in  connection  with  what  pre- 
ceded and  followed.  Certainly,  the  charge  must  be  taken  as 
a  whole,  to  arrive  at  the  correct  meaning.  We  have  carefully 
read  it  in  the  light  of  the  evidence,  and  are  forced  to  the  con- 
clusion the  tendency  was  to  mislead  the  jury.  We  find  no 
evidence  which  warranted  such  instruction. 

Negligence  is  the  absence  of  care  according  to  the  cir- 
cumstances. There  was  evidence  here  from  which  the  jury 
might  have  found  there  was  no  negligence  on  part  of  defend- 
ant, and  that  the  street-car  company  was  negligent;  they 
might  have  found  the  defendant  was  negligent,  and  the  street- 
car company  was  not;  they  might  have  found  both  were  neg- 
ligent. But  a  careful  search  for  any  evidence  of  negligence, 
under  the  circumstances,  on  the  part  of  plaintifi',  has  been 
fruitless. 

He  was  a  passenger  of  the  street-car  company,  which  had 
contracted  to  carry  him  safely;  he  had  a  right  to  presume  they 
would  exercise  the  care  required  in  this  undertaking.  When 
the  car  approached  the  crossing  it  stopped;  he  was  in  no  dan- 
ger then,  and  had  no  reason  to  apprehend  any;  when  it  started 
he  had  a  right  to  believe  it  did  so  because  the  crossing  was 
clear;  running  a  distance  of  about  seventy-five  feet,  the  colli- 
sion occurred;  in  the  very  few  seconds  which  were  necessary 
to  accomplish  this  distance,  the  court,  in  substance,  instructs 
the  jury  that  it  was  plaintiflF's  duty  to  be  on  the  lookout  to 
learn  if  the  railroad  track  could  be  safely  crossedj  and  if,  by 
so  doing,  *"*  he  could  have  seen  the  approaching  locomotive, 
ordinary  care  required  him  to  jump  off.  To  impose  such  a 
duty  on  a  passenger,  under  these  circumstances,  is  going  much 
further  than  any  court  has  yet  gone.  All  experience  has  dem- 
onstrated that  to  get  off  a  moving  car  is  highly  dangerous; 
therefore,  it  is  held  that  such  an  act  is  negligence  per  se,  and 
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the  passenger  if  thereby  injured,  except  in  very  rare  cases,  is 
guilty  of  contributory  negligence,  and  cannot  recover.  Hence 
here,  if  the  plaintiff  had  been  on  the  lookout,  and  had  seen 
the  approaching  locomotive,  ordinary  care  did  not  require  he 
should  make  a  dangerous  jump  to  escape  a  problematical  col- 
lision. Admit  he  had  some  reason  to  apprehend  danger  if  ho 
remained  in  the  car,  at  the  worst,  this  was  only  to  him  a  pos- 
sible danger.  A  careful  man,  ignorant  of  the  power  of  control 
of  the  engineer  over  the  locomotive,  or  of  the  motorman  over 
the  electric-car,  and  knowing  nothing  of  the  rules  governing 
them  in  approaching  the  crossing,  might  very  well  think  one 
or  the  other  would  stop  before  reaching  it.  He  had  no  right 
or  power  to  control  or  direct  those  in  charge  of  either;  he  was 
warranted  in  assuming  that  they  knew  their  business  better 
than  a  shoemaker,  and  would  by  proper  care  avert  the  pos- 
sible collision.  Therefore,  holding  him  rigidly  to  the  rule  of 
ordinary  care,  at  best  he  had  a  choice  of  perils — a  choice  to 
be  exercised  on  the  instant,  by  a  man  crippled  in  both  feet, 
and  consequently  a  not  very  agile  jumper.  He  had  been  put 
in  this  position  by  no  act  of  his  own,  but  by  the  negligence  of 
one  or  other,  or  both,  of  the  railroad  companies. 

We  fail  to  see  any  evidence  of  absence  of  ordinary  care  here, 
under  these  circumstances.  The  instruction,  in  substance, 
that  ordinary  care  required  plaintiff  to  perform  the  duties  of 
conductor  and  motorman— that,  practically,  he  was  to  exer- 
cise the  same  care  as  if  he  had  been  driving  his  own  horse, 
"  stop,  look,  and  listen" — was  erroneous,  and  calculated  to 
mislead  the  jury.  It  would  have  been  but  a  step  further,  and 
a  short  step  at  that,  to  have  directed  the  jury  to  inquire 
whether  plaintiff  had  not  been  guilty  of  contributory  negli- 
gence in  taking  passage  on  a  street-car  which  he  knew  in  its 
route  would  cross  a  steam  railroad  at  grade.  The  law  imposes 
no  such  duty  upon  the  traveler  by  public  conveyance  as  laid 
down  in  this  charge. 

The  cases  of  Crescent  Township  v.  Anderson,  114  Pa.  St.  643, 
60  Am.  Rep.  367,  »»'  and  Dean  v.  Pennsylvania  R.  R.  Co.,  129 
Pa.  St.  514,  15  Am.  St.  Rep.  733,  cited  and  relied  on  by  appel- 
lee as  sustaining  the  instruction  complained  of,  really  recog- 
nize the  opposite  doctrine.  Both  are  cases  where  the  plaintiffs, 
when  injured,  were  riding  in  private  vehicles  driven  by  an- 
other, and  both  were  injured  by  the  contributory  negligence 
of  the  driver,  and  a  third  party,  the  defendant.  In  both  the 
decision  was  put  on   the  ground  that  the  negligence  of  the 
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driver  of  tlie  horse  was  apparent,  and  he  was  to  some  extent 
under  the  direction  or  control  of  the  party  injured.  There 
was  no  attempt,  by  remonstrance  or  otherwise,  by  the  party 
injured,  to  restrain  the  negligent  driver.  The  negligence  of 
the  driver  was  not,  in  either  case,  imputed  to  an  innocent 
plaintiff,  but  the  latter  was  held  to  have  participated  in  the 
neghgence  which  caused  the  accident.  Carlisle  v.  Brisbane^ 
113  Pa.  St.  544,  57  Am.  Rep.  483,  is  to  the  same  effect,  and 
the  decision  is  expressly  put  on  the  ground  that,  although  the 
conveyance  was  a  private  one,  the  injured  party  did  not,  to 
any  degree,  participate  in  the  alleged  negligence  of  the  driver. 
The  plaintiff  here  was  a  passenger  in  a  public  conveyance; 
he  conformed  to  the  rules  of  the  company;  kept  his  seat,  rely- 
ing on  the  vigilance  and  care  of  those  in  charge  of  the  car,  as 
his  contract  gave  him  the  right  to  do.  There  was  upon  him 
no  duty  of  moving  the  car  with  caution  at  dangerous  cross- 
ings; no  duty  of  watching  for  possible  collisions,  and  jumping 
off  in  apprehension  of  them. 

Consequently  the  learned  court  below  erred  in  its  instruc- 
tions embraced  in  plaintiff's  fifth  and  sixth  assignments  of 
error. 

The  judgment  is  reversed,  and  venire /aaa«  de  novo  awarded. 


Negligence— Liability  for  CoNcuRRiiio  Negligence. — When  a  person 
ia  injured  by  the  concurrent  negligence  of  two  persons,  one  of  them  being 
at  the  time  the  common  carrier  of  his  person,  both  tort  feasors  are  jointly 
and  severally  liable  to  him  in  damages:  Bunting  v.  Hogsetl,  139  Pa.  St.  363. 
23  Am.  St.  Rep,  192,  and  note;  Fkiherly  v.  Minneapolia  etc.  Ry.  Co.,  39  Minn. 
328;  12  Am.  St.  Rep.  654,  and  note;  note  t8  CarteravilU  v.  Cook,  16  Am.  St. 
Rep.  251;  extended  notes  to  New  York  etc.  R.  R.  Co.  v.  Steinhrenner,  64  Anu 
Rep.  135,  and  Borouijh  of  Carlisle  v.  Brisbane,  57  Am.  Rep.  488. 

Street  Railways — Degree  of  Care  Required  of. — Street  railways,  in 
the  carriage  of  passengers,  are  bound  to  exercise  extraordinary  care,  and  the 
utmost  skill,  diligence,  and  human  foresight,  and  are  liable  for  the  slightest 
negligence:  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890,  a7ite,  p.  753, 
and  note;  7'opeka  Ry.  Co.  v,  Uiggs,  38  Kan.  375;  5  Am.  St.  Rep.  754. 
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Fleming  v.  Pittsburgh,  Cincinnati,  Chicago,  and 
St.  Louis  Kail  way. 

[158  Pennsylvania  Statk,  130.] 

Neoligexce— FRERUMFriON  OF. — Injury  to  a  passenger  in  consequence  of 
something  done  or  not  done  by  the  carrier  or  his  employees,  or  con* 
nected  with  the  appliances  of  transportation,  raises  a  presumption  of 
negligence  wliich  the  carrier  is  required  to  rebut. 

Negligence— Presumption  of. — An  injury  to  a  railroad  passenger  which 
has  no  connection  with  the  machinery  or  appliances  of  transportation, 
and  so  disconnected  from  the  operation  of  the  business  of  the  carrier  aa 
not  to  involve  the  safety  or  sufficiency  of  the  instrumentalities  of  trans* 
portation,  or  the  negligence  of  his  servants,  raises  no  presumption  of 
negligence  against  the  carrier,  and  the  burden  of  proof  to  show  such 
negligence  is  upon  the  party  who  avers  it. 

Tresp.\ss  to  recover  for  the  death  of  plaintiff's  daughter, 
aged  fifteen  years,  who  was  killed  while  traveling  as  a  pas- 
senger on  defendant's  railroad.  Judgment  for  plaintiff,  and 
defendant  appealed. 

A.  M.  Todd  and  E.  Y.  Breck,  for  the  appellant. 
M.  L.  A.  McCracken,  for  the  appellee. 

135  Thompson,  J.  The  first  two  assignments  of  error  are 
based  upon  the  refusal  of  the  learned  trial  judge  to  charge  as 
follows: 

"1.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
death  of  her  daughter  was  caused  by  the  defendant,  and  un- 
der the  circumstances  of  the  present  case  the  burden  resting 
on  the  plaintiff  is  not  satisfied  by  the  mere  presumption  of 
•negligence  which  sometimes  arises  against  the  carrying  com- 
pany when  a  passenger  is  killed  or  injured;  2.  Under  the 
circumstances  of  the  present  case  the  burden  of  proof  is  not 
shifted  from  the  plaintiff  by  the  mere  fact  that  her  daughter 
was  killed  while  a  passenger  on  defendant's  railroad,  but  the 
plaintiff  must  show  such  facts  as  will  connect  the  defendant 
or  its  servants,  or  some  of  the  appliances  of  transportation, 
witli  the  happening  of  the  injury." 

Authority  need  scarcely  be  cited  to  establish  that  where  an 
injury  occurs  to  a  passenger  in  consequence  of  something 
done  or  not  done,  connected  with  the  appliances  of  transpor- 
tation, there  arises  the  presumption  of  negligence,  which  the 
carrier  is  required  to  rebut.  This  presumption  necessarily 
arises  from  the  contract  of  carriage,  under  which  the  passen- 
ger passively  trusts  himself  to  the  safety  of  the  carrier's  means 
•of  transportation,  and  to  the  ejkill,  diligence,  and  care  of  hia 
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Bervants;  and  by  which  the  carrier,  in  consideration  of  the 
fare,  undertakes  to  carry  safely,  and,  to  do  so,  to  furnish  the 
best  means  and  appliances  for  the  purpose,  and  competent, 
skillful,  and  diligent  servants.  An  accident  connected  with 
them  raises  the  presumption  that  they  were  not  such,  and 
that  the  carrier  was  guilty  of  negligence.  But  if  the  accident 
has  no  connection  with  the  appliances  or  machinery,  if  it  is 
BO  disconnected  with  the  operation  of  the  business  of  the 
carrier  as  not  to  involve  the  safety  or  suflHciency  of  the  in- 
Btru mentalities,  or  the  negligence  of  his  servants,  no  such 
presumption  arises,  and  the  burden  of  proof  to  show  negli* 
gence  is  upon  the  plaintiff  who  avers  it. 

»3«  In  Thomas  v.  Philadelphia  etc.  R.  R.  Co.,  148  Pa.  St, 
183,  where  the  accident  occurred  to  a  passenger  seated  at  an 
open  window,  who  was  struck  by  a  missile,  causing  the  in- 
jury, and  where  there  was  no  evidence  as  to  how  the  missile 
came  to  be  thrown,  Mr.  Chief  Justice  Paxson  said:  "The 
rule  appears  to  be  that  where  a  passenger  is  injured  either  by 
any  thing  done  or  omitted  by  the  carrier  or  its  employees,  or 
any  thing  connected  with  the  appliances  of  transportation^ 
the  burden  of  proof  is  upon  the  carrier  to  show  that  such  in- 
jury was  in  no  way  the  result  of  its  negligence.  But  to  throw 
this  burden  upon  the  carrier,  it  must  first  be  shown  that  the 
injury  complained  of  resulted  from  the  breaking  of  machinery, 
collision,  derailment  of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business  or  in  the  appliances  of  trans- 
portation." 

In  the  present  case  it  is  not  shown  that  the  accident  was  in 
consequence  of  a  defect  in  any  of  the  appliances  or  machinery 
u?ed,  or  of  the  negligence  of  appellant's  employees  in  their 
conduct  of  the  train.  It  was  the  result  of  a  rock  becoming 
detached  and  falling  upon  the  train  while  passing  a  point 
where  the  hill  descends  precipitously  to  the  track.  From  it^ 
at  the  place  of  the  accident,  to  the  top  of  the  hill  is  a  distance 
of  456  feet.  The  cut  for  the  railroad  extends  upward  33  feet, 
and  above  it  is  the  natural  hill.  The  rock  which  fell  started 
at  about  100  feet  from  the  top  of  the  hill,  bounded  down  some 
40  feet,  struck,  again  bounded  20  or  30  feet,  making  four 
bounds  before  it  struck  the  train,  and  caused  the  death  of 
appellee's  daughter.  It  is  clear  that  the  fall  of  the  rock  was 
in  no  way  connected  with  the  appliances  or  machinery  used 
in  the  operation  of  the  road,  or  the  acts  of  the  employees  in 
the  conduct  of  the  train  or  in  the  construction  of  the  road» 
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and  therefore  there  is  no  presumption  of  negligence  on  the 
part  of  appellants. 

But  appellee  contends  that  the  presumption  of  negligence 
arises  in  this  case,  and  in  support  of  his  contention  cites  the 
following  cases:  Sullivan  v.  Philadelphia  etc.  R.  R.  Co.^  30  Pa. 
St.  234;  72  Am.  Dec.  698.  In  this  case  the  accident  was 
caused  by  a  cow  upon  defendant's  track,  and  the  opinion  in- 
dicates that  in  the  conduct  of  its  business  it  was  the  duty  of  the 
company  to  fence  the  track  or  enforce  the  owner's  obligation  to 
keep  his  cattle  at  home:  Spear  *"  v.  Philadelphia  etc,  R.R- 
Co.,  119  Pa.  St.  68.  In  this  case  Mr.  Justice  Williams  says: 
"The  person  injured  was  a  passenger;  the  injury  occurred 
after  the  carriage  had  begun,  and  the  cause  of  the  injury  was 
an  explosion  on  the  boat  which  was  the  vehicle  or  instrument 
of  carriage,  and  which  was  under  the  exclusive  care  and  con- 
trol of  defendant's  servants":  Gleeson  v.  Virginia  Midland 
R.  R.  Co.,  140  U.  S.  435.  In  this  case  the  accident  was  caused 
by  a  land  slide  in  a  cut  some  15  or  20  feet  deep.  In  the 
opinion  of  the  court  it  is  said:  "The  railroad  cut  is  as  much 
a  part  of  the  railroad  structure  as  is  the  fill.  They  are  both 
necessary,  and  both  are  intended  for  one  result,  which  is  the 
production  of  a  level  track  over  which  the  trains  may  be  pro- 
pelled. The  cut  is  made  by  the  company  no  less  than  the 
fill;  and  the  banks  are  not  the  result  of  natural  causes,  but  of 
the  direct  intervention  of  the  company's  work.  If  it  be  the 
duty  of  the  company  (as  it  unquestionably  is),  in  the  erec- 
tion of  the  fills  and  the  necessary  bridges,  to  so  construct 
them  that  they  shall  be  reasonably  safe,  and  to  maintain 
them  in  a  reasonably  safe  condition,  no  reason  can  be  as- 
signed why  the  same  duty  should  not  exist  in  regard  to  the 
cuts.  Thus  the  cause  of  the  accident  was  connected  with  the 
construction  of  the  road. 

Tlie  difference  between  the  cases  cited  and  the  present  one 
is  clear.  In  them  the  cause  of  the  accident  was  connected 
with  the  means  and  appliances  of  transportation  and  the  con- 
struction of  the  road,  and  in  this  it  was  disconnected  with 
them.  As  the  first  two  assignments  of  error  are  sustained,  it 
is  not  necessary  to  discuss  the  others. 

Tlie  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Negltgenck  of  Carrier — Presumption  From  Happening  or  AociDxirr. 
If  a  passenger  receives  injury  from  the  derailment  of  a  railway  oar,  the 
presumptioa  is  that  such  derailment  resulted  from  the  negligence  of  the  car- 
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rier:  Akihama  etc.  R.  R.  Co.  v.  Hill,  93  Ala.  514;  30  Am.  St.  Rep.  65,  and 
note.  An  injurious  accident  alone  raises  a  pi-ima  fade  presumption  of  negli* 
gence  on  the  part  of  the  carrier,  and  devolves  upon  him  the  duty  to  disprove 
such  negligence:  Buck  v.  Pennsylvania  R.  R.  Co.,  150  Pa.  St.  170;  30  Am.  St- 
Rep.  800;  Thyng  v.  Filchburg  R.  R.  Co.,  156  Mass.  13;  32  Am.  St.  Rep.  425. 
See,  further,  the  extended  notas  to  Philadelphia  etc  R.  R.  Co.  v.  Andersorif. 
20  Am.  St  Rep.  490,  and  Htiey  v.  Gahlenbeck,  6  Am.  St.  Rep.  794.  But  ia 
Hawkim  v.  Front  Street  etc  Ry.  Co.,  3  Wash.  692,  28  Ain.  St.  Rep.  72,  it 
was  held  that  the  fact  that  a  passenger  on  a  cable-car  in  a  city  was  injured 
without  fault  of  his  own  does  not  raise  a  presumption  of  negligence,  casting 
the  burden  on  the  railway  company  to  disprove  it.  Mere  proof  of  injury 
does  not  raise  a  presumption  of  negligence  against  a  carrier  sufScient  to  im» 
pose  on  him  the  burden  to  prove  due  care.  The  plaintiff  must  show  an  acci- 
dent from  which  the  injury  resulted,  or  circumstances  of  such  character  a» 
impute  negligence:  Birmingham  etc  Ry.  Co.  v.  Hale,  90  Ala.  8;  24  Am.  St. 
Rep.  748,  and  note;  nor  will  negligence  be  presumed  against  a  carrier  from 
the  mere  happening  of  an  accident  when  the  accident  is  due  to  an  indepen* 
dent  cause,  and  not  to  the  failure  of  any  of  the  appliances  of  transportation: 
Long  V.  Pennsylvania  R.  R.  Co.,  147  Pa.  St.  343;  30  Am.  St.  Rep.  732,  and 
extended  note;  Pennsylcania  R.  R.  Co.  ▼.  MacKinney,  124  Pa.  St.  462;  10 
Am.  St.  Rep.  601,  and  note. 
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Pabtkershif  Is  Created  only  by  contract,  express  or  implied,  and  the  bar* 
den  of  showing  its  existence  is  on  him  who  alleges  it. 

Cotenancy — Partnership. — An  agreement  between  cotenants  of  an  oil  leas* 
to  drill  an  oil  well  on  the  leased  premises,  at  the  common  cost  of  the  co- 
tenants,  does  not,  as  between  them,  create  a  partnership  agreement. 

Coi'ENANTS  May  Become  Partners  if  they  agree  to  assume  that  relation 
towards  each  other;  but  the  law  does  not  create  that  relation  for  them 
as  the  consequence  of  a  course  of  conduct  and  dealing  naturally  refer- 
able to  a  relation  already  existing  between  tbem,  making  such  a  coarse 
of  conduct  to  their  common  advantage. 

Roger  Sherman  and  Samuel  Orumbine,  for  the  appellant. 
George  S.  Criswell  and  J.  W.  Lee,  for  the  appellee. 

aoi  Williams,  J.  The  important  facts  in  this  case  are  few 
and  free  from  controversy.  The  question  presented  is  new^ 
and  lias  considerable  practical  importance.  For  some  time 
prior  to  the  16th  of  January,  1889,  William  Loverock  was  the 
owner  of  an  undivided  one-half  part  of  a  leasehold  estate  in 
about  ten  acres  of  land,  and  of  the  oil  well,  fixtures,  and 
machinery  on  said  leasehold.  At  the  date  above  mentioned. 
M.  B.  Dunham  purchased  the  other  undivided  one-half  part 
of  the  same  leasehold,  and  of  the  well,  and  other  property 
thereon,  from  a  former  owner.     At  the  time  of  hie  purchaad' 
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the  well  was  being  operated  for  oil,  and  the  oil  produced  was 
run  into  the  pipe  lines  and  creaited  to  the  several  parties  in- 
terested as  follows:  The  royalty  to  Coutant,  the  lessor;  one- 
half  of  the  residue  to  Loverock,  and  the  other  half  to  Black, 
who  was  Dunham's  vendor.  It  is  not  denied  that  the  rela- 
tion existing  between  Dunham,  at  the  time  of  his  purchase, 
and  Loverock  was  that  of  tenants  in  common.  There  was  no 
unity  of  title  between  them,  but  there  was  unity  of  possession. 
The  leasehold  was  being  operated  for  the  common  benefit  of 
its  owners;  and  the  production  divided  equally  between  them 
in  the  hands  of  the  pipe  line  company  that  transported  and 
stored  the  oil.  Each  took  his  own  share  of  the  oil,  and  paid 
his  share  of  the  current  expenses  of  production.  Dunham 
subsequently  conveyed  one-half  of  his  title  to  his  son,  who 
thus  became  a  tenant  in  common  with  the  other  owners  by 
virtue  of  tlie  conveyance,  and  without  regard  to  the  wish  or 
consent  of  Loverock.  Some  time  after  the  Dunhams  had  ac- 
quired their  interest  in  the  leasehold,  Loverock  called  on  them 
to  suggest  that  another  well  should  be  drilled  on  the  land. 
He  offered  to  put  up  a  derrick  for  that  purpose,  and  pay  his 
proportion  of  the  cost  of  the  well,  if  tlie  Dunhams  would  take 
charge  of  and  conduct  the  work  on  the  ground.  This  was 
agreed  to.  He  built  the  derrick.  The  Dunhams  drilled  the 
well,  which  proved  to  be  productive.  The  oil  therefrom  was 
run  into  the  same  tank,  taken  into  the  same  line,  and  there 
divided  in  the  same  manner  as  the  oil  from  the  first  well. 
The  ****  plaintiff  now  claims  a  balance  to  be  due  him  from 
Loverock  for  his  share  of  the  cost  of  the  well.  Pickett  hav- 
ing meantime  purchased  Loverock's  half  of  the  property,  the 
plaintiff  alleges  that  tlie  cotenants  were  partners,  and  that 
Pickett  took  subject  to  a  settlement  of  the  accounts  between 
his  vendor  and  the  firm.  No  contract  of  partnership,  written 
or  oral,  is  shown,  but  it  is  contended  that  a  partnership 
resulted  from  the  agreement  to  drill  another  well  on  the 
leasehold  at  the  common  cost  of  the  owners.  It  must  be 
remembered  tiiat  tiiis  question  is  not  raised  between  third 
persons  and  the  tenants  in  common,  but  inter  sese.  What 
other  persons  may  have  thought,  or  in  what  manner  they 
may  have  charged  goods  furnished  for  the  work  on  the  well^ 
is  not  now  the  question;  but  what  was  the  actual  fact  as  be- 
tween theinselves?  When  the  new  well  was  proposed  they 
were  simply  tenants  in  common  of  the  ten  acres  covered  by 
the  lease,  and  of  the  well  and  machinery  thereon.     As  such 
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they  contributed  to  the  cost  of  operating  the  well,  and  divided 
the  product.  The  new  well  was  on  the  same  lease.  It  was 
to  the  interest  of  each  of  the  cotenants  that  it  should  be  put 
down,  and  it  was  an  undertaking  which  was  appropriate  to 
tenants  in  common,  since  it  would  increase  the  product  of 
the  common  property.  In  the  absence  of  a  distinct  agree" 
nient  between  them  that  their  relations  to  the  property  and 
to  each  other  should  be  changed,  the  presumption  is  that  the 
old  relation  continued,  and  that  they  treated  with  each  other 
as  owners  of  separate  interests  in  an  undivided  lease. 

It  is  elementary  law  that  a  partnership  is  created  only  by 
a  contract,  express  or  implied.  The  burden  of  showing  its 
existence  is  on  him  who  alleges  it,  and  this  burden  the  court 
below  rightly  held  had  not  been  lifted  by  the  plaintiff.  To 
be  sure  there  was  undivided  possession  of  the  lease,  but  unity 
of  possession  is  one  of  the  distinguishing  characteristics  of  a 
tenancy  in  common.  There  was  contribution  to  the  cost  of 
operating  the  well,  or  wells,  but  this  could  be  compelled  be- 
tween tenants  in  common  by  bill  or  by  account  render.  There 
was  dfvision  of  the  product,  but  this  was  in  accordance  with 
the  rights  of  the  cotenants.  Each  had  a  right  to  share  in  the 
product  in  proportion  to  his  interest  in  the  estate.  It  may  be 
said  that  there  was  a  resulting  division  of  profits,  sinCe,  if  the 
product  exceeded  the  cost  of  production,  there  was  a  profit  to 
each  part  owner;  but  *®*  if  so  it  was  shown  by  the  settle- 
ment of  his  individual  accounts  only,  and  grew  out  of  the  fact 
that  he  received  from  his  sliare  of  the  product  more  than  it 
cost  him  to  secure  it. 

So  it  may  be  said  there  was  a  contribution  to  losses,  since 
each  tenant  sustained  a  loss  when  the  value  of  his  share  of 
the  product  fell  below  its  cost  to  him,  but  this  was  the  indi- 
vidual loss  of  each,  with  which  no  one  else  had  any  concern, 
and  to  wliich  no  one  was  bound  to  contribute.  There  is, 
therefore,  no  circumstance  relating  to  the  business  done  upon, 
or  the  development  of,  the  lease  not  fairly  and  naturally  ref- 
erable to  the  relations  of  the  parties  sustained  to  each  other 
as  tenants  in  common.  There  is  no  agreement  shown  that 
tenants  in  common  might  not  properly  make  with  each  other 
for  the  development  of  the  property  in  which  each  held  a  sep- 
arate title,  but  an  undivided  possession.  Between  persons  so 
situated  a  partnership  does  not  result  by  implication  of  law. 
It  must  be  created  by  an  agreement.  As  we  fully  agree  with 
the  court  below  that  no  such  agreement  is  shown,  it  is  not 
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^lecessary  to  consider  the  authorities  cited  by  the  learned 
imaster,  and  by  counsel  to  their  printed  briefs,  showing  what 
«re  the  ordinary  indicia  of  a  partnership.  There  can  be  no 
-controversy  over  such  questions  in  this  case,  for  the  plaintiff 
fails  for  want  of  proofs  sufficient  to  furnish  a  foothold  for  him 
•on  the  facts.  Tenants  in  common  may  become  partners,  like 
other  persons,  where  they  agree  to  assume  that  relation  to- 
wards each  other;  but  the  law  will  not  create  the  relation  for 
them  as  the  consequence  of  a  course  of  conduct  and  dealing 
naturally  referable  to  a  relation  already  existing  between 
them,  which  made  such  a  course  of  conduct  to  their  common 
i^dvantage.  The  plaintiff  and  defendants,  upon  the  facts  be- 
fore us,  were  tenants  in  common. 

The  decree  appealed  from  gave  to  the  plaintiff  all  the  relief 
to  which  he  is  entitled  in  this  case,  and  it  is  now  affirmed. 


Partnership — How  Created. — To  constitute  a  partnership  there  mast 
he  some  joint  adventure  and  an  agreement  to  share  in  the  profits  of  the  un. 
^iertaking:  Loornis  v.  Marshall,  12  Conn.  69;  30  Am.  Dec.  59(5,  and  note; 
I'rice  V.  Alexander,  2  G.  Greene,  427;  52  Am.  Dec.  526,  and  note.  A  part- 
Jiership  is  a  contract  of  two  or  more  competent  persons  to  place  their  money, 
effects,  labor,  and  skill,  or  some  of  them,  in  a  lawful  business,  and  to  divide 
the  profits  and  bear  the  losses  in  certain  proportions:  Qoldsmith  v.  Eichold^ 
^t  Ala.  II G;  33  Am.  St.  Rep.  97,  and  note;  Howell  v.  Harvey,  5  Ark.  270; 
39  Am.  Dec.  376,  and  note;  Gibba  Estate,  157  Pa.  St.  59. 

Partnership — Burden  of  Proof. — The  burden  of  proving  the  existence 
of  a  partnership  devolves  upon  the  party  alleging  it:  Furber  v.  Page,  143  lU. 
«22;  extended  note  to  Hahh  v.  Mayer,  22  Am.  St.  Rep.  762. 


Sutton  v.  Morgan. 

[158  Pennsylvania  State,  204.] 
VENDOh  AND  Vendee— Rescission. — A  Contract  fob  the  Salb  otLand 
may  be  rescinded  by  the  vendee,  when  his  agreement  to  purchase  the 
land  at  twice  its  value  has  been  induced  by  false  representations  of  the 
vendor's  agent  that  there  is  great  demand  for  building  lots  on  the  land, 
that  a  railroad  company  is  about  to  erect  shops  in  the  vicinity,  that  a 
syndicate  had  been  formed  to  secure  the  land,  and  had  offered  a  large 
«um  of  money  for  it,  but  he  is  guilty  of  such  gross  carelessness  in  acting 
upon  such  representations  without  making  inquiry  as  to  their  truth, 
that  he  is  not  entitled  to  recover  his  costs  in  his  suit  in  equity  to  rescind 
the  contract. 

A.  B.  Hay,  A.  Dlakeley,  and  A.  M.  and  W.  A.  Blakeley,  for 
the  appellants. 

John  P.  Blair,  A.  H.  Clark,  and  E.  B,  Dougherty,  for  the 
appellee. 
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216  Williams,  J.  The  plaintiff  sought  and  obtained  ii* 
the  court  below  the  rescission  of  a  contract  made  by  liiir^ 
with  Mrs.  Morgan  for  the  purchase  of  her  farm  near  Reming- 
ton station  on  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Rail- 
road. Tiie  ground  on  which  his  rigl)t  to  relief  was  placed 
was  that  the  execution  of  the  contract  by  him  had  been  in- 
duced by  fraudulent  misrepresentations,  made  to  him  by 
Mrs.  Morgan's  agents,  particularly  by  her  husband  and  Joha 
E.  Glass,  largely  through  J.  C.  Williams,  who  was  a  co-pur- 
chaser of  the  land,  and  whose  interest  therein  was  now  held 
by  the  plaintiff.  The  master  found  that  the  negotiations 
were  conducted  between  Williams  and  Morgan;  and  that  tho 
representations  made  by  Morgan  and  Glass  to  him  wer& 
repeated  by  Williams  to  Sutton,  and  induced  the  purchase 
by  him.  He  finds  that  several  of  these  representations  were 
in  fact  false.  Among  them  are  the  following:  The  thirty-four 
acres  lying  between  the  railroad  and  the  river,  amounting  to 
nearly  one-third  of  the  farm,  were  represented  as  suitable  for 
building  lots,  and  above  the  reach  of  ordinary  floods.  The 
master  finds  that  most  of  this  land  could  be  made  suitable 
for  building  only  by  filling.  It  was  represented  that  exten- 
sive railroad  yards  were  being  opened  in  the  immediate 
neighborhood  of  this  farm,  and  that  there  was  at  the  time 
these  ***  negotiations  were  going  on  an  active  demand  for 
lots  on  this  farm.  The  master  finds  that  no  such  demand  ex- 
isted. It  was  represented  that  the  car-shops  of  the  railroad 
company  were  to  be  moved  to  the  neighborhood  of  this  farm^ 
and  that  men  connected  with  the  road  had  declared  that  it 
was  their  purpose  to  make  another  city  there,  like  Altoona. 
This  was  not  true.  It  was  represented  that  a  syndicate  of 
men  connected  with  the  railroad  company  had  been  formed^ 
and  that  an  offer  of  $75,000  had  been  made  for  the  farm  oa 
their  behalf,  payable  $65,000  in  cash  and  mortgage,  and 
$10,000  in  the  stock  of  the  land  company  to  be  formed  by  the 
purchasers. 

The  master  found  that  no  syndicate  had  been  formed  or 
offer  made.  Under  the  influence  of  these  representations  the 
plaintiff  was  led  to  buy  the  farm  at  $65,000.  The  master  finda 
that  it  was  at  the  time  worth  not  more  than  $30,0C0,  "unless 
for  speculative  purposes";  but  he  does  not  find  what  its  spec- 
ulative value  was,  nor  is  it  easy  to  see  how  the  speculative 
value  could  have  been  much  in  advance  of  its  actual  value 
for  business  purposes,  since  no  operations  were  in  progress  or 
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in  contemplation  calculated  to  enhance  its  value  in  the  near 
future.  But  the  master  found  further  that  Morgan  believed 
the  representations  he  made  .to  be  substantially  true,  and 
that  there  was  no  fraudulent  combination  between  Morgaa 
and  Glass,  or  Morgan  and  Williams,  to  defraud  Sutton,  and 
for  this  reason  recommended  a  decree  dismissing  the  bill. 

The  learned  judge  who  sat  as  cRancellor  in  this  cas& 
differed  from  the  njaster  in  relation  to  the  character  of  the 
representations  made  by  Morgan.  He  found  the  fact  to  bfr 
ttiiit  Morgan  had  no  reasonable  ground  for  belief  that  the 
shops  of  the  railroad  company  were  about  to  be  removed^ 
or  that  a  syndicate  of  men  connected  with  the  company  had 
been  formed  for  the  purchase  of  his  wife's  farm,  or  that  he 
liad  been  offered  by  such  men,  or  any  one  on  their  behalf^ 
the  sum  of  $75,000,  or  any  other  sum,  for  it.  He  further 
found  that  the  representations  made  by  Glass  to  Williams- 
in  regard  to  the  same  subjects,  viz.,  the  removal  of  the  shops, 
tiie  existence  of  the  syndicate,  and  the  offer  on  its  behalf  of 
$75,000  for  the  farm,  were  false;  that  Glass  knew  them  to  be 
untrue  when  he  made  them;  and  that  they  were  made  to- 
***  aid  Morgan  in  efi'ecting  a  sale  by  stimulating  Williams, 
and  through  him  those  whom  he  represented,  to  conclude  a. 
contract  at  once  before  the  syndicate  would  be  ready  to  make 
the  advance  payment  and  take  the  property.  He  thus  re* 
versed  the  master's  finding  as  to  the  good  faith  of  the  repre- 
sentations made  by  both  Morgan  and  Glass,  and  reached  the 
conclusion  that  the  contract  of  sale  was  procured  by  repre- 
sentations that  were  untrue,  and  known  to  be  untrue  by  those 
who  made  them.  Upon  the  findings  of  fact  so  modified  he 
declined  the  decree  recommended  by  the  master,  and  held 
the  i)laintiff  entitled  to  the  relief  prayed  for. 

This  appeal  from  the  decree  so  made  requires  us  to  ex- 
amine the  evidence  so  as  to  determine  whether  the  conclusions 
of  the  master,  or  of  the  court  below,  should  be  adopted.  This- 
examination  we  have  made,  and  we  are  led  by  it  to  concur 
with  the  leanied  judge  in  his  findings  and  conclusions.  The 
master  found  that  Sutton  agreed  to  pay  more  than  twice  the 
actual  value  of  the  farm;  that  he  did  this  under  the  belief 
that  tiie  representations  made  to  Williams,  and  communicated 
by  him,  were  true,  av.d  that  these  representations  were  not 
true.  The  learned  judge  concurs  in  these  findings,  and  so- 
far  there  is  no  room  for  doubt.  The  evidence,  however,  sus- 
tains the  judge  in  the  further  finding  that  both  Morgan  and 
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Glass  knew  their  statements  in  regard  to  the  removal  of  the 
4shops,  the  existence  of  the  syndicate  of  men  connected  with 
•the  railroad,  and  the  offer  of  $75,000  by  that  syndicate  for 
the  farm,  were  not  true;  and  that  these  statements  were  made 
to  raise  delusive  expectations  of  gain,  and  to  hasten  the 
making  of  a  purchase  by  Williams  and  the  person  whom  he 
represented.  It  is  said  that  Williams  should  have  inquired 
for  himself,  and  that  his  opportunities  of  obtaining  informa- 
tion were  just  as  good  as  those  of  Morgan.  This  may  be. 
Prudence  should  have  led  him  and  his  *'  financial  man"  Sut- 
ton to  test  the  truth  of  the  glowing  statements  made  by  Mor- 
gan and  Glass;  but  it  did  not.  They  fell  easily  into  the  trap, 
which  was  set  with  some  skill  and  some  effrontery,  for  them; 
but  their  neglect  or  want  of  prudence  cannot  justify  the  false- 
hood or  fraud  of  those  who  practiced  upon  their  credulity. 
The  doctrine  of  contributory  negligence  cannot  be  invoked  by 
the  defendants  to  save  them  from  liability  for  misleading 
**®  their  victim.  They  must  stand  or  fall  on  the  truth  and 
good  faith  of  the  representations  that  led  to  the  sale.  Was 
there  an  active  demand  for  lots  on  the  Morgan  farm  when 
Williams  was  told  there  was?  The  master  and  the  learned 
<;ourt  both  find  there  was  none.  Was  the  railroad  company 
«,bout  to  remove  its  shops  to  that  point,  and  build  another 
Altoona  there?  It  is  settled  that  it  was  not.  Did  a  syndicate 
of  prominent  capitalists  and  railroad  men  exist  that  had  been 
formed  to  secure  this  farm?  No  such  syndicate  existed. 
Had  Morgan  been  offered  by  this  syndicate,  or  by  any  one  on 
its  behalf,  $75,000  for  the  farm?  He  had  not.  Let  us  sup- 
pose the  fact  to  be,  as  the  master  supposes,  that  Morgan  was 
misled  by  rumors  of  an  intended  removal  of  the  shops,  and 
entertained  an  expectation  that  it  might  be  done,  how  could 
he  be  deceived  about  a  demand  on  him  for  lots,  or  an  offer 
■made  to  him  by  the  alleged  syndicate?  These  statements 
were  false.  He  knew  they  were  false.  He  made  them  to 
<3eceive  Williams  and  secure  a  purchaser.  He  accomplished 
iiis  purpose.  He  inflamed  the  expectations  and  quickened 
the  action  of  his  dupe;  but  it  is  against  equity  that  an  ad- 
vantage so  obtained  shall  be  enjoyed,  and  the  person  who 
lias  been  wronged  left  without  a  remedy. 

We  think  the  learned  judge  was  right  in  his  view  of  this 
<;ase,  and  his  decree,  so  far  as  it  relates  to  the  rescission  of 
the  contract,  the  return  of  the  money  paid,  and  the  cancella- 
tion of  the  mortgage,  is  affirmed.     For  his  gross  carelessness 
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the  plaintiff  ought  to  lose  his  costs.    No  bill  of  costs  will  be 
taxed  for  the  plaintiflF. 

Vendor  and  Porchaser — Rescission  bt  Vendki  for  Misrepresenta- 
tions OF  Vendor. — A  court  of  equity  will  rescind  a  contract  for  the  aale  of 
land  at  the  instance  of  the  purchaser  on  account  of  the  vendor's  false  rep- 
resentatious  of  material  facts  not  open  to  inspection  upon  which  the  pur» 
chaser  had  a  right  to  rely,  did  rely,  and  was  thereby  injured:  New  Orltant 
etc.  Min.  Co.  v.  Muse/rove,  90  Ala.  428;  Porter  v.  Collins,  90  Ala.  510;  Bill  v. 
Wilson,  88  Cal.  92;  Wainscott  v.  Occidental  Loan  Assn.,  98  Cal.  253;  Cressler 
V.  Rees,  27  Neb.  515;  20  Am.  St.  Rep.  691,  and  note;  McRinnon  v.  VoUmarf 
75  Wis.  82;  17  Am.  St.  Rep.  178,  and  note.  See  the  extended  notes  to  Cot' 
trill  V.  Krum,  18  Am.  St.  Rep.  556,  and  Richardson  v.  McKinson,  12  Am.. 
Dec.  312.  Wliere  one  purchases  land,  and  has  an  opportunity  to  examine 
it,  the  contract  of  sale  will  not  be  set  aside  unless  the  vendor  practiced 
some  fraud  to  prevent  such  examination:  T/iovipson  v.  Boyctt  84  Ga.  497» 
but  see  Bulloch  v.  Tuttle,  90  Ala.  435. 


Heilbron  v.  Heilbron. 

[158  Pennsylvania  State,  297.] 

Marriage  and  Divorce— Cruelty — Evidence  to  Sustain. — A  complaint 
in  an  action  for  divorce  by  a  husband  against  his  wife  for  cruel  and  bar- 
barous treatment  is  suatained  by  her  admissions  on  cross-examination 
that  she  broke  the  glass  door  of  her  husband's  store,  interfered  with  his 
customers,  broke  dishes  and  threw  them  downstairs,  threw  hot  water  on 
the  hired  girl,  and  on  two  occasions,  when  her  stepsons  complained  of 
dinner,  brought  in  slop  and  threw  it  on  the  table. 

Marriage  and  Divorce — Sufficiency  of  Complaint  in  Divorce — Sur- 
plusage.— If  a  complaint  in  an  action  for  divorce  stating  a  good  cause 
of  action  sustained  by  the  evidence,  also  contains  additional  matter 
which  makes  it  inconsistent  in  its  terms,  and  therefore  demurrable,  it 
should  be  amended  by  striking  out  such  inconsistent  matter  as  surplus- 
age, and  thereupon  a  divorce  should  be  decreed. 

Marriage  and  Divorce — Alimony. — Under  a  petition  for  alimony  pendente 
lite,  the  court,  in  dismissing  the  action,  cannot  require  alimony  to  be 
paid  until  the  further  order  of  the  court.  The  order  must  be  limited  to 
the  pendency  of  the  suit. 

Marriage  and  Divorce — Alimony — Pendente  Lite. — An  order  of  the 
court  of  quarter  sessions  in  an  action  for  divorce  requiring  the  libelant 
to  pay  for  tiie  support  of  his  wife,  does  not  prevent  the  court  of  common 
pleas  from  decreeing  alimony  pendente  lite.  Both  orders  may  run  con- 
currently during  the  pendency  of  the  proceedings,  but  when  the  common 
pleas  has  awarded  a  divorce,  with  or  without  alimony,  the  jurisdiction 
of  the  quarter  sessions  ends. 

Frank  and  William  Whitesell,  for  the  appellant. 
J.  G.  Silvius,  for  the  appellee. 
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soo  Mitchell,  J.  The  libel  sets  out  a  statutory  cause  of 
•divorce  in  general  terms,  that  the  respondent  had  by  her  con- 
<luct  rendered  the  condition  of  the  libelant  intolerable,  and 
his  life  burdensome,  but  then  unfortunately  proceeds  to  spe- 
■cify  particulars  which  tend  to  negative  the  general  averment. 

"  Thereby,"  it  charges,  he  was  obliged  to  expend  money  for 
a  trip  to  Europe  for  her,  he  was  left  alone  and  forced  to  break 
«p  housekeeping,  and  the  fact  that  she  remained  away  became 
the  scandal  and  talk  of  the  neighborhood.  Her  going  away 
•was  by  his  consent,  even  if  extorted  reluctantly,  and  if  she 
remained  away  against  his  will  and  request,  that  tended  to 
prove  desertion,  not  cruel  and  barbarous  treatment.  The 
libel,  therefore,  was  defective,  and  if  that  were  all  that  was 
in  the  case,  it  was  rightly  dismissed. 

But  an  examination  of  the  evidence  forces  us  to  differ  en- 
tirely from  the  view  taken  by  the  learned  court  below.  Many 
outbursts  of  temper  on  the  part  of  respondent,  not  confined  to 
bad  language  and  threats,  but  accompanied  by  acts  of  great 
Tiolence,  are  testified  to  by  several  witnesses,  and  are  scarcely 
•denied  by  the  respondent  herself.  Thus,  she  admits,  on  cross- 
examination,  that  she  broke  the  glass  door  in  his  store,  and 
interfered  with  his  customers,  that  she  broke  dishes  and  threw 
them  downstairs,  threw  hot  coffee  on  the  girl,  and  on  two 
■occasions  when  lier  stepsons  complained  of  the  dinner,  she 
brought  in  slop  and  threw  it  on  the  table.  The  testimony  of 
the  other  witnesses  enlarges  this  list  considerably  by  matters 
■not  necessary  to  detail.  Her  own  admissions  give  them  more 
force  than  possibly  they  miglit  have  of  themselves.  The  weight 
•of  the  evidence  shows  a  course  of  conduct  well  calculated  to 
make  any  man's  life  burdensome.  The  libelant's  conduct  was 
not  nice  or  liberal,  but  we  see  no  ground  for  saying  that  the 
respondent  was  the  injured  party.  On  the  contrary,  a  case  for 
•divorce  on  the  general  ground  of  conduct  rendering  libelant's 
condition  intolerable,  and  his  life  burdensome,  is  made  out. 

*®*  The  libel  as  already  said  was  formally  defective,  but 
the  defect  was  in  setting  out  too  much,  not  too  little.  A  good 
•cause  of  action  is  averred  in  the  terms  of  the  statute,  and 
the  evidence  sustains  it.  The  particulars  which  make  the 
libel  inconsistent,  and  therefore  demurrable,  may  be  struck 
out  as  surplusage  without  in  any  way  changing  the  cause  of 
action,  or  the  relevancy  of  the  evidence  to  it.  We  are  of 
opinion  that  an  amendment  in  that  respect  should  be  allowed, 
and  thereupon  a  divorce  decreed. 
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The  decree  made  was  also  erroneous  in  another  respect 
which  must  have  been  an  o\*rsight  of  the  learned  court  be- 
low. It  ordered  alimony  to  be  paid  at  the  rate  of  six  dollars 
a  week  "until  the  further  order  of  the  court."  For  this  there 
was  no  warrant.  The  respondent's  petition  was  for  alimony 
■pendente  lite,  and  the  order  of  the  court  should  have  been 
limited  to  the  pendenc}'  of  the  suit.  With  the  decree  dismiss- 
ing the  libel  the  order  for  alimony  should  have  terminated. 

The  existence  of  an  order  of  the  quarter  sessions  requiring 
libelant  to  pay  six  dollars  a  week  for  the  support  of  his  wife 
<3id  not  prevent  the  court  of  common  pleas  from  decreeing 
alimony  pendente  lite.  On  the  contrary,  the  superior,  or, 
rather  tlie  more  general,  jurisdiction  on  this  subject  is  in  the 
divorce  court.  It  may  decree  such  sum  as  the  circumstances 
call  for,  to  be  commensurate  with  the  position  and  financial 
ability  of  the  parties.  The  quarter  sessions,  on  the  other 
hand,  is  limited  to  the  prevention  of  the  wife  becoming  a 
charge  on  the  public.  Both  orders  may  run  concurrently 
during  the  pendency  of  the  proceedings,  but  when  the  com- 
mon pleas  has  awarded  a  divorce,  with  or  without  alimony, 
the  jurisdiction  of  the  quarter  sessions  will  be  at  an  end. 

Decree  reversed  and  procedendo  awarded. 


Marriage  and  Divorce — Crueltt  of  Wife  — What  Is. — Ontbreaks  of 
passion  and  violence  on  the  part  of  a  wife  when  under  the  influence  of  liquor 
do  not  constitute  such  cruel  treatment  as  to  entitle  the  husband  to  a  divorce  a 
mensa  ct  l/ioro:  Shutt  v.  Shutt,  71  Md.  193;  17  Am.  St.  Rep.  519,  but  where  a  wife 
refuses  to  coliabit  with  her  husband,  finally  driving  him  away  from  the  home 
which  he  had  given  her  and  leasing  the  same  to  strangers,  this  constitutes 
«uch  cruelty  on  her  part  as  to  entitle  him  to  a  divorce:  Metizer  v.  Menzer,  83 
Mich.  319;  21  Am.  St.  Rep.  COS,  and  note.  See  the  extended  notes  to  Poor 
V.  Poor^  29  Am.  Dec.  674,  and  Morris  v.  Morrh,  73  Am.  Dec.  619. 

Alimony  Pendente  Lite.— When  Granted:  See  the  extended  note  to 
ilethrin  v.  Melhvin,  60  Am.  Dec.  673,  and  Lea  v.  Lea,  104  N.  C.  603;  17  Am. 
St.  Rep.  692,  and  note.  An  order  for  alimony  pendente  lite  ceases  to  have 
any  operation  after  the  entry  of  judgment:  Langan  v.  Langan,  91  Cal.  654, 
1)ut  the  allowance  continues  dniing  the  pendency  of  the  appeal  and  nntil  the 
fiual  determination  of  the  aotioa:  McBride  v.  McBride,  119  N.  Y.  519. 
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Derb  V.  Lehigh  Yalley  Railroad  Company. 

[158  Peknsylvania  State,  865.] 
Conflict  of  Law — Recovery  for  Injury  Received  in  One  Stats  R«» 
SULTING  IK  Death  in  Another. — If  a  person  injured  in  one  state  die* 
of  such  injury  in  another  state,  his  personal  representative  cannot  main* 
tain  an  action  to  recover  therefor  in  the  latter  state  unless  a  negligent 
act  or  omission  suffered  there  is  directly  responsible  for,  and  the  prozi* 
mate  cause  of,  the  injury  sustained  in  the  former  state. 

W.  C.  Shipman  and  A.  B.  Howell^  for  the  appellant. 
Edward  J.  Fox  and  William  Fackenthall,  for  the  appellee. 

869  McCoLLUM,  J.  Conrad  Derr,  a  locomotive  engineer, 
died  on  the  15th  of  March,  1888,  from  an  injury  he  received 
the  preceding  day  while  in  the  service  of  the  Lehigh  Valley 
Railroad  Company.  His  widow  and  children,  alleging  that 
his  death  was  due  to  the  negligence  of  the  defendant  com- 
pany, brought  this  action  to  recover  compensation  for  their 
loss.  It  was  shown,  on  the  trial,  that  the  injury  was  received 
in  a  cut  on  the  Easton  and  Amboy  division  between  Three 
Bridges  and  Neshanic  in  New  Jersey,  and  that  the  death  as  a 
result  of  the  injury  occurred  in  Northampton  *'^"  county,  Penn- 
sylvania. It  appears  to  have  been  conceded  that  in  order  to 
recover  in  this  suit  it  was  necessary  to  show  an  act  of  negli- 
gence in  Pennsylvania,  which  was  the  proximate  cause  of  the 
injury  received  in  New  Jersey.  The  learned  judge  of  the  court 
below,  being  unable  to  discover  such  negligence  in  the  testi- 
mony submitted  in  support  of  the  action,  entered  a  compulsory 
nonsuit,  and  from  his  denial  of  the  motion  to  set  it  aside,  this 
appeal  was  taken. 

A  considerable  portion  of  the  argument  contained  in  the 
appellant's  paper  book  is  devoted  to  a  discussion  of  the  ques- 
tion of  jurisdiction.  It  assumes  that  the  deceased  was  sent 
out  upon  the  road  on  the  14th  of  March  without  sufficient  in- 
formation concerning  the  obstructions  in  his  path  and  the 
work  he  was  to  do,  and  that  the  failure  of  the  company  to 
give  him  such  information  before  he  left  Easton  was  the  prox- 
imate cause  of  the  injury  which  resulted  in  his  death.  It 
will  thus  be  seen  that  the  negligence  complained  of  was  an 
omission  of  duty  in  Pennsylvania  which,  it  is  claimed,  was 
the  sole  cause  of  the  accident  in  New  Jersey.  The  principle 
settled  in  Usher  v.  West  Jersey  Co.,  126  Pa.  St.  206,  12  Am. 
St.  Rep.  863,  is  not  disputed.  In  that  case  the  negligence,^ 
the  injury,  and  the  death  were  in  New  Jersey,  and  the  right 
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of  action  for  the  benefit  of  the  widow  and  next  of  kin  was 
given  by  the  New  Jersey  statute  to  the  personal  representa- 
tives of  the  deceased.  A  suit  to  enforce  this  right  was  brought 
in  Pennsylvania  by  the  widow  for  the  benefit  of  herself  and 
child,  and  it  was  held  that,  as  the  right  was  statutory,  it  must 
be  asserted  in  the  name  of  the  persons  to  whom  it  was  given. 
But  Usher  v.  Railroad  Co.,  126  Pa.  St.  206,  12  Am.  St.  Rep. 
863,  is  not  decisive  of  the  question  raised  in  this  case,  if  the 
appellant's  contention  in  respect  to  the  negligence  and  the 
proximate  cause  of  the  injury  is  well  founded.  It  must  be 
remembered,  however,  that  unless  a  negligent  act  or  omission 
in  Pennsylvania,  which  was  directly  responsible  for  the  in- 
jury received  in  New  Jersey,  is  shown  by  the  evidence,  there 
is  no  question  of  jurisdiction  to  be  considered.  If  the  evi- 
dence is  insufficient  to  warrant  an  inference  of  such  negli- 
gence, the  nonsuit,  on  the  authority  of  Usher  v.  West  Jersey  Co., 
126  Pa.  St.  206,  12  Am.  St.  Rep.  863,  must  be  sustained. 

We  turn  then  to  the  testimony  submitted  by  the  appellant 
to  discover,  if  we  can,  what  negligent  act  or  omission  of  duty 
the  defendant  company  is  chargeable  with  in  connection  with 
•''*  this  unfortunate  accident,  and  if  such  act  or  omission  be 
found,  to  ascertain  where  it  occurred. 

It  seems  that  on  the  13th  of  March,  1888,  Donnelly,  the 
superintendent  of  the  New  Jersey  division,  telegraphed  from 
New  Market  to  Kinsey,  the  master  mechanic  at  Easton,  that 
he  would  be  glad  to  have  all  the  men  that  could  be  spared 
"  to  help  open  the  road";  that  it  would  be  necessary  to  shovel 
all  the  cuts  between  Phillipsburg  and  New  Market,  and  that 
it  might  be  several  days  before  the  road  could  be  opened.  He 
also  said  in  his  telegram  that  the  men  "  should  be  sent  out 
with  provisions  enough  for  two  days  at  least,  and  have  four 
engines  coupled  together,  two  turned  each  way,  with  jacks 
and  blocking,"  etc.  In  compliance  with  this  request  or  order, 
a  train  was  made  up  the  next  morning  consistitig  of  four  en- 
gines and  two  tool  cars,  and  having  upon  it  four  conductors, 
four  engineers,  four  firemen,  and  two  hundred  laborers.  It 
also  carried  provisions  for  two  days  and  shovels  and  other 
ap{)liances  suitable  for  the  work  of  clearing  the  tracks  of  snow 
and  other  obstructions.  It  does  not  admit  of  reasonable  doubt 
that  every  man  on  this  train  knew  that  the  road  was  so 
blocked  by  snowdrifts  that  the  regular  passenger  and  freight 
trains  could  not  be  moved  over  it,  and  that  his  train  was  or- 
ganized for  the  express  purpose  of  opening  the  road  for  them 
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by  removing  the  snow  from  the  tracks.  The  manner  in  which 
the  train  was  made  up,  equipped,  and  manned  was  in  itself 
Dotice  of  the  purpose  for  which  it  was  sent  out,  of  the  obstruc- 
tions to  be  met  and  overcome,  and  of  the  kind  of  work  to  be 
done  b}'  the  men  upon  it.  In  addition  to  the  notice  thus  con- 
veyed we  learn  from  the  evidence  that  Isaac  Pixley,  who  was 
Derr's  fireman  at  the  time  of  the  accident,  was  directed  to  go 
out  "with  three  other  engines  and  open  the  road";  that 
Charles  Kleckner,  who  was  the  engineer  on  the  locomotive 
next  to  Derr's,  received  orders  to  "  proceed  to  Phillipsburg 
and  help  clear  the  snow,"  and  that  William  Laros,  one  of  the 
conductors,  was  ordered  "to  report  and  go  out  with  the  snow 
trains."  We  learn,  too,  that,  while  at  Phillipsburg,  the  men 
in  charge  of  the  train  consulted  as  to  the  order  in  which  the 
engines  should  move,  and  "came  to  the  conclusion  that  it 
would  be  better  to  put  the  heavier  engines  on  the  lead  on  ac- 
count of  getting  through  the  snow."  In  short,  a  careful  study 
of  the  whole  testimony  forces  the  conviction  that  none  knew 
better  than  the  trainmen  the  condition  of  '**  the  road,  the 
nature  of  the  work  on  which  they  entered,  and  the  dangers 
incident  to  it.  Most  of  them  had  been  in  the  service  of  the 
defendant  company  many  years,  and  were  familiar  with  every 
part  of  the  road  on  which  their  train  was  running  at  the  time 
of  the  accident.  They  knew  where  all  the  cuts  were,  and,  from 
tlieirexperience  and  observation  in  railroading, were  aware  that 
the  greatest  obstructions  created  b}'  the  snowstorm  would  be 
found  in  them.  It  may  be  conceded  that  they  did  not  know 
the  exact  location  and  size  of  every  snowdrift  they  would 
have  to  remove  or  cut  a  way  through  in  opening  the  road. 
1'his  was  information  which  could  only  be  obtained  in  the 
prosecution  of  the  work  for  which  they  were  sent  out.  All 
that  we  have  said  in  reference  to  the  knowledge  of  the  train- 
men generally  is  especially  applicable  to  Derr,  who  was  an 
engineer  on  the  Easton  and  Amboy  division  of  the  road  for 
four  years.  It  will  thus  be  seen  that  the  risks  involved  in 
the  work  of  opening  the  road  were  intelligently  assumed  by 
him.  In  order  to  recover  in  this  action  it  was  necessary  for 
the  appellant  to  show  negligence  on  the  part  of  the  defendant 
company  in  connection  with  this  work,  and  as  she  has  failed 
to  submit  evidence  which  warrants  an  inference  of  such  negli- 
gence, the  nonsuit  must  be  sustained. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 
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Negligence— Recovery  job  Injukt  Received  iir  Anothkb  Statp«.— 
There  can  be  no  recovery  in  one  state  for  injury  received  through  negligenc* 
in  another,  unless  the  infliction  of  the  injury  is  actionable  under  the  law  of 
the  state  where  it  is  sustained:  AUibama  etc.  R.  R.  Co.  v.  Carroll,  97  Ala. 
126,  ante  163,  and  note  with  the  cases  collected;  but  if  the  statutes  of  an- 
other state  give  a  right  of  action  for  injuries  to  the  person,  whether  thej 
instantaneously  res&lt  in  death  or  not,  and  declare  that  the  right  shall  sur- 
vive  to  the  executor  or  administrator,  an  action  may  be  maintained  by  the 
Administrator  in  this  state  for  injuries  suffered  in  the  other  by  his  intestate 
from  the  negligence  of  a  railway  corporation,  and  resulting  in  death,  if  the 
^iecedcnt  was  domiciled  in  this  state  at  the  time  of  his  injury  and  death: 
Higgina  v.  Central  New  England  etc.  R.  R.  Co.,  155  Mass.  176;  31  Am.  St. 
Rep.  541,  and  note.  See  further  on  this  subject  the  extended  note  to  AUriU 
,  T.  Huntington,  14  Am.  St.  Rep.  350. 


Herman  v.  Somers. 

[158  Pennsylvania  State,  424.] 

Vendor  and  Vendee — Covenant  for  Marketable  Title. — A  covenant 
in  a  contract  for  the  sale  of  land  that  the  property  is  "  to  be  free  from 
all  liens  and  encumbrances"  and  the  purchase  money  is  "  to  be  refunded 
if  title  should  not  prove  good  on  examination  of  records,  or  cannot  be 
made  good,"  is  equivalent  to  a  covenant  to  convey  a  good  marketable  title. 

Vendor  and  Vendee — Marketable  Title  in  equity  is  one  in  which  there 
is  no  doubt  involved  either  as  to  matter  of  law  or  fact.  If  there  is  color 
of  outstanding  title  which  may  prove  substantial,  though  there  is  not 
enough  in  evidence  to  enable  the  chancellor  to  say  so,  a  purchaser  is  not 
compelled  to  take  it  and  encounter  the  hazard  of  litigation. 

Vendor  and  Vendee — Marketable  Title — Rescission  of  Contract  ot 
Purchase. — A  vendee  may  rescind  his  contract  for  the  purchase  of  land 
when  he  is  entitled  to  a  marketable  title  and  the  vendor  acquired  the 
land  at  sheriff's  sale  while  the  vendor's  husband  fraudulently  procured 
such  sale  to  defeat  the  rights  of  the  real  owners  who  had  recovered  a 
judgment  in  ejectment  against  him  and  had  conveyed  to  third  persons. 

Action  to  rescind  a  contract  for  the  purchase  of  land  and 
to  recover  from  the  defendants  as  agents  of  James  and  Ellen 
Leach,  the  vendors,  the  purchase  money  paid  under  the  con- 
tract. James  Leach  never  had  any  legal  title  to  the  land. 
Mary  Johnston,  from  whose  administrator  he  had  purchased 
it  in  1882,  had  a  life  estate  only.  Mrs.  Johnston's  first  hus- 
band, Robert  Calhoun,  died  intestate  seised  of  the  land,  leav- 
ing a  son  since  dead  from  whom  Mrs.  Johnston  is  alleged  to 
have  inherited.  The  collateral  heirs  of  said  Calhoun  brought 
ejectment  against  Leach  in  1884,  and  recovered  judgment. 
In  December,  1885,  one  of  said  ejectment  plaintiffs  obtained 
partition  of  the  land,  and  it  was  sold  to  Robert  Smith  and 
-E.  Kelly,  and  this  title  is  still  outstanding.     In  March,  1888, 


852  Herman  v.  Somers.  [Penn» 

the  city  of  Allegheny  filed  a  lien  against  Leach  for  the  cost 
of  a  sewer,  and  proceeded  to  sell  the  land  on  September  7, 
1888.  At  this  sale  Ellen  Leach,  the  wife  of  James  Leach, 
was  the  purchaser  for  the  sum  of  three  hundred  and  twenty- 
five  dollars.  After  the  costs  had  been  collected  the  balance  of 
the  purchase  money  was  distributed  to  said  Leach,  who  had 
originally  furnished  the  purchase  money  to  his  wife.  Said 
lien  sale  was  procured  by  Leach  in  collusion  with  the  city 
with  fraudulent  intent  to  cut  oflf  the  title  of  the  Calhoun  heirs, 
and  objections  to  such  sale,  and  to  an  acknowledgment  of  the 
deed  executed  in  pursuance  thereof,  were  filed  by  them,  and 
supported  by  affidavit  showing  that  Mrs.  Leach  had  full 
knowledge  of  their  suit  in  ejectment  and  proceedings  there- 
under.    Judgment  for  plaintiff.     Defendants  appealed. 

J.  C.  DickeUy  for  the  appellants. 
C.  W.  Dahlinger,  for  the  appellee. 

**''  Per  Curiam.  According  to  express  terms  of  the  con- 
tract of  sale,  the  property  was  "  to  be  free  from  all  liens  and  en- 
cumbrances," and  the  hand  money  was  '*  to  be  refunded  if 
title  should  not  prove  good  on  examination  of  records,  or  can- 
not be  made  good."  **®  This  is  equivalent  to  a  covenant  to 
convey  a  good  marketable  title.  In  equity  a  marketable  title 
is  one  in  which  there  is  no  doubt  involved,  either  as  to  matter 
of  law  or  fact:  Dalzell  v.  Crawford,  1  Parsons,  Equity  Cases, 
45;  Nicol  v.  Carr,  35  Pa.  St.  382;  Swayne  v.  Lyon,  67  Pa. 
St.  439.  In  SpeaJcman  v.  Forepatigh,  44  Pa.  St.  373,  it  was 
said:  "Every  title  is  doubtful  which  invites  or  exposes  the 
party  holding  it  to  litigation.  If  there  be  color  of  outstand- 
ing title  which  may  prove  substantial — though  there  is  not 
enough  in  evidence  to  enable  the  chancellor  to  say  so — a  pur- 
chaser will  not  be  held  to  take  it  and  encounter  the  hazard  of 
litigation."  The  testimony  in  this  case  is  quite  sufiicient  to 
bring  it  within  the  principle  recognized  in  these  cases,  and 
hence  there  was  no  error  in  affirming  plaintiff''s  first,  second, 
and  third  points,  or  in  charging  the  jury  as  requested  in  his 
fourth  point,  that,  under  the  law  and  evidence,  the  title  to  the 
property  in  question  was  not  marketable,  and  their  verdict 
must  be  for  the  plaintiff";  nor  was  there  any  error  in  refusing 
to  affirm  defendants'  first  and  second  points,  or  in  charging 
the  jury  as  complained  of  in  the  seventh  specification.  Neither 
of  the  specifications  of  error  is  sustained. 

Judgment  affirmed. 
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Vendor  and  Purchaser— Marketablk  Titlb. — A  marketable  title  Ii 
one  that  is  free  from  reasonable  doubt,  one  that  is  free  from  encnmbranoe 
«nd  defects:  Vought  9.  Williams,  120  N.  Y.  253;  17  Am.  St.  Rep,  634,  and 
note;  Hedderly  v.  Johnson,  42  Minn.  443;  18  Am.  St.  Rep.  521.  A  mar- 
Itetable  title  is  one  which  can  be  sold  to  a  reasonable  purchaser,  or  mort* 
ga'^ed  to  a  person  of  reasonable  prudence;  Moore  v.  Williama,  115  N.  Y. 
686;  12  Am.  St.  Rep.  844,  and  note.  See,  also.  Turner  v.  McDonald,  76 
Oal.  177;  9  Am.  St.  Rep.  189. 

Vendor  and  Purchaser — Defects  in  Title — Rescission. — ^If  at  the 
time  of  the  contract  for  the  sale  of  land  the  veudor  cannot  convey  a  perfect 
title  because  of  an  outstanding  defect  unknown  to  the  vendee,  the  latter 
may  rescind  the  contract:  Tucker  v.  Woods,  12  Johns.  190;  7  Am.  Dec.  305; 
Jmlson  V.  Wass,  11  Johns.  525;  6  Am.  Dec.  392.  If  a  vendor  fails  for  a 
great  length  of  time  to  make  title  according  to  bis  bond,  the  purchaser  may 
sue  in  equity  for  a  rescission  of  the  contract:  Humble  v.  Hinkson,  3  A.  K. 
Marsh.  408;  13  Am.  Dec,  195.  See  further  the  note  to  Hampton  r,  Speeb- 
•enagle,  11  Am.  Deo.  709. 
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[158  Pennsylvania  State,  545.] 

Malicious  Prosecution— Probable  Cause— Burden  o»  Proof.— If  on* 
accused  of  crime  is  discharged  by  the  examining  magistrate  and  bringe 
an  action  for  malicious  prosecution  against  the  prosecutor  the  burden  of 
proving  probable  cause  is  on  the  latter. 

Malicious  Prosecution — Malice  and  Probable  Cause  When  Question 
FOR  Jury.  — If  in  an  action  for  malicious  prosecution  plaintiff's  evidence 
shows  malice  and  want  of  probable  cause,  while  defendant's  evidence 
shows  directly  the  contrary,  the  jurymen  are  the  sole  judges  of  the 
credibility  to  be  attached  to  the  evidence  as  introduced,  and  they  should 
be  so  instructed  by  the  court. 

Malicious  PRosEcimoN — Advice  of  Counsel  which  constitutes  a  defense 
to  an  action  for  malicious  prosecution  must  rest  on  an  honest  and  full 
presentation  to  counsel  of  ail  the  facts  within  the  knowledge  of  the 
prosecutor,  or  which  he  has  reasonable  ground  for  believing  he  is  able 
to  prove.  An  incomplete  and  unfair  statement  warrants  an  inference 
that  the  advice  was  sought  as  a  mere  cover  for  the  prosecution,  and  an 
opinion  based  on  such  statement  is  an  unsatisfactory  reply  to  evidence 
of  malice  and  want  of  probable  cause. 

Malicious  Proseiution — Legal  Advice  as  Defense. — Legal  advice  sought, 
received,  and  acted  upon,  after  a  truthful  and  fair  statement  of  the  facta 
as  understood  by  the  prosecutor,  is  a  defense  to  an  action  for  malicious 
prosecution.  It  is  available  when  the  plaintiff  has  made  &  prima  fade 
case  of  malice  and  want  of  probable  cause,  but  it  is  an  affirmative  de- 
fense, and  the  burden  of  proving  it  is  on  the  defendant. 

Malicious  Prosecution — Advice  of  Counsel  as  Defense. — Any  evasion 
or  concealment  by  the  prosecutor  in  his  statement  of  the  case  to  his 
counsel  upon  which  the  prosecution  is  founded,  or  any  failure  on  hia 
part  to  make  a  full  disclosure  of  the  facts  within  his  knowledge  con- 
cerning it,  deprives  him  of  the  protection  which  legal  advice  founded 
Dpon  an  honest,  fair,  and  full  prescntaciou  of  the  case  affords  when  ha 
ia  sued  for  malicious  prosecution. 
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G.  L.  TIalsey,  for  the  appellant. 

Q.  A.  Gates,  for  the  appellee. 

**»  McCoLi/UM,  J.  On  the  30th  of  December,  1889,  Charles 
W.  Tammany,  appellant,  made  an  information  before  an  alder- 
man of  the  city  of  Wilkes-Barre,  in  which  he  charged  Lucinda 
Barhight,  appellee,  with  the  larceny  of  certain  property  be- 
longing to  him,  to  wit:  "One  cupboard  and  about  twenty-five 
yards  of  carpet  of  the  value  of  about  thirty  dollars."  A  war- 
rant was  issued  on  which  the  appellee  was  arrested  and 
brought  before  the  magistrate  the  same  day.  As  the  appel- 
lant was  not  present  the  hearing  was  postponed  and  the  ap- 
pellee committed  to  the  county  prison,  where  she  was  detained 
three  days,  when  she  was  again  brought  before  the  magistrate, 
and,  as  appears  by  his  record,  was  "discharged  for  want  of 
sufficient  evidence."  The  appellee  then  brought  this  action 
against  the  appellant  for  malicious  prosecution,  and  recovered 
a  judgment  against  him  in  the  court  below  for  one  hundred 
dollars,  from  which  he  appealed.  It  is  not  necessary,  in  thi» 
opinion,  to  refer  in  detail  to  the  evidence  introduced  by  the 
appellee  to  sustain  her  averment  that  the  prosecution  against 
her  was  instituted  by  the  appellant  maliciously  and  without 
probable  cause,  or  to  make  a  like  reference  to  the  evidence 
submitted  by  him  in  answerto  it.  All  the  specifications  of 
error  are  founded  on  the  instructions  to  the  jury,  and  if  these 
were  adapted  to  the  evidence  in  the  case  and  in  accord  with 
the  well-settled  principles  which  govern  actions  *'•  of  this 
character,  the  judgment  must  be  affirmed.  The  instructions 
in  relation  to  tiie  burden  of  proof  were  in  harmony  with  these 
principles  and  such  as  were  demanded  by  the  evidence.  The 
proceedings  before  the  magistrate  cast  upon  the  appellant  the 
burden  of  showing  probable  cause  for  charging  the  appellee 
with  the  crime  of  larceny,  and  what  was  said  in  reference  ta 
this  burden  by  the  learned  judge  of  the  court  below,  in  hi» 
general  charge  and  his  answers  to  the  points  submitted  to 
him,  were  directly  in  line  with  the  decisions  of  this  court. 
When  one  accused  of  crime  has  been  discharged  by  the  ex- 
amining magistate,  and  brings  an  action  for  malicious  prose- 
cution against  the  prosecutor,  the  burden  of  proving  probable 
cause  is  on  the  defendant:  Smith  v.  Ege,  52  Pa.  St.  419;  Orr 
V.  Seller,  1  Penny  p.  445;  Bernar  v.  Dunlap,  94  Pa.  St.  329. 
There  is  no  substantial  ground  for  the  complaint  that  the- 
charge  was  inadequate.     The  principles  governing  the  action 
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were  clearly  and  correctly  stated  in  it.  But  the  evidence 
Bubmitted  by  the  appellee  showed  that  the  prosecution  was 
maliciouB  and  without  probable  cause,  while  the  evidence 
Bubmitted  by  the  appellant  showed  the  existence  of  probable, 
cause,  and  the  absence  of  malice  on  his  part.  This  conflict- 
ing testimony  was  for  the  consideration  of  the  jury,  and  what 
the  learned  judge  said  in  reference  to  it  amounted  to  an  in- 
struction that  if  the  facts  were  as  claimed  by  the  appellee  the 
verdict  should  be  in  her  favor,  and  if  they  were  as  claimed 
by  the  appellant  it  should  be  against  her.  This  instruction 
was  quite  as  intelligible  to  the  jury  as  if  the  learned  judge  had 
said  that  the  testimony  on  the  part  of  the  appellant  showed 
that  there  was  probable  cause  for,  and  no  malice  in,  the  prose- 
cution, or  that  the  testimony  on  the  part  of  the  appellee  showed 
that  there  was  malice  in  it  and  a  want  of  probable  cause  for  it. 

The  instruction  in  relation  to  the  advice  of  counsel  was  a 
lucid  statement  of  the  law  upon  the  subject.  It  was  for  the 
jury  to  determine  from  the  evidence  whether  the  appellant 
had  in  good  faith  laid  before  his  professional  adviser  all  the 
facts  within  his  knowledge  in  respect  to  the  alleged  appropri- 
ation of  his  property  by  the  appellee,  and  whether  in  prose- 
cuting her  for  it  he  lionestly  followed  advice  founded  upon 
information  so  communicated  by  him.  It  was  not  for  the 
court,  upon  the  evidence  in  this  case,  to  say  that  he  had  done 
80.  Advice  so  sought,  received,  *'*  and  acted  upon,  consti- 
tutes a  defense  to  an  action  for  malicious  prosecution. 

It  is  available  when  the  plaintiff  has  made  a  prima  facie 
showing  of  a  concurrence  of  malice  and  want  of  probable 
cause  in  the  prosecution,  but  it  is  an  affirmative  defense,  and 
it  lies  on  the  party  who  sets  it  up  to  establish  it  by  his  own 
or  other  testimony.  Any  evasion  or  concealment  by  the  pros- 
ecutor in  his  statement  of  the  case  to  his  counsel,  or  any  fail- 
ure on  his  part  to  make  a  full  disclosure  of  all  the  facts  within 
his  knowledge  concerning  it,  will  deprive  him  of  the  protection 
which  advice  founded  upon  an  honest,  fair,  and  full  presenta- 
tion of  tlie  case  affords.  An  incomplete  and  unfair  statement 
warrants  an  inference  that  the  advice  was  sought  as  "a  mere 
cover  for  the  prosecution,  and  an  opinion  based  on  such  state- 
ment is  an  unsatisfactory  reply  to  evidence  of  malice  and 
want  of  probable  cause.  The  legal  advice  which  constitutes 
a  defense  to  an  action  for  malicious  prosecution  must  rest  on 
an  honest  and  full  presentation  to  counsel  of  all  the  facts 
within  the  knowledge  of  the  prosecutor,  or  which  he  has  rea- 
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Bonable  ground  for  believing  he  is  able  to  prove.  In  this  case 
the  appellant  testified  that  the  advice  was  obtained  on  hia 
statement  that  the  appellee  iad  his  property  and  denied  hav- 
ing it.  His  counsel  testified  that  the  appellant  gave  him  to 
understand  that  she  had  fraudulently  taken  it,  and  that  hia 
advice  to  prosecute  for  larceny  was  based  on  the  theory  that 
slie  had  stealthily  possessed  herself  of  the  property  and  de- 
nied possession  of  it.  The  undisputed  evidence  was  that  the 
appellee  bought  the  property  of  her  daughter  and  openly  took 
possession  of  it.  In  view  of  this  evidence,  and  the  further  fact 
that  the  conduct  of  the  appellant  was  at  least  consistent  with 
a  purpose  on  his  part  to  use  criminal  process  against  the  ap- 
pellee as  a  means  of  compelling  payment  of  the  alleged  bal- 
ance due  from  her  daughter  on  the  so-called  lease,  it  was 
certainly  pertinent  for  the  jury  to  inquire  whether  the  advice 
was  obtained  upon  a  truthful  and  fair  statement  of  the  facts 
as  he  understood  them. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed.  

Malicious  Pkosecotion — Probablb  Cause — ^Burden  o»  Proof. — ^The 
burden  of  proof  of  probable  cause  must  be  assumed  by  the  defendant  if  the 
plaintiff  was  tried  and  acquitted  of  the  offense  charged:  Lunsford  v.  Dielricli, 
93  Ala.  565;  30  Am.  St.  Rep.  79,  and  note.  Having  pleaded  justification, 
the  burden  of  proof  ia  upon  the  defendant  that  he  acted  upon  probable 
cause:  Sibley  v.  Lay,  44  La.  Ann.  936.  The  burden  of  proof  cannot  be 
shifted  from  the  plaintiff  to  the  defendant  by  a  general  traverse,  or  by  a 
specific  plea  denying  malice  and  averring  facts  showing  probable  cause: 
Lncaa  v.  Hunt,  91  Ky.  279. 

Malicious  Prosecution — Malice  and  Probable  Cause — When  Ques- 
tion roR  Jury. — In  an  action  for  malicious  prosecution,  whether  the  proofs 
established  the  facts  relied  upon  as  constituting  probable  cause,  is  a  ques- 
tion for  the  jury:  Mahaffey  v.  Byers,  151  Pa.  St.  92;  Gurky  v.  Tomkiiw,  17 
Col.  437;  Lealiey  v.  March,  155  Pa.  St.  458;  Ball  v.  Bawles,  93  CaL  222; 
27  Am.  St.  Rep.  174,  and  note;  extended  note  to  Boss  v.  Hixon,  26  Am.  St. 
Rep.  141-143. 

Malicious  Prosecution. — Advice  of  Counsel  as  a  Defense:  See  the 
extended  note  to  Boss  v.  Hixon,  26  Am.  St.  Rep.  143-148.  In  a  malicious 
prosecution,  where  the  defendant  has  laid  all  the  facts  before  counsel,  and 
has  acted  ia  good  faith  upon  the  advice  given,  this  exonerates  him  from 
liability:  Adams  v.  Bicknell,  126  Ind.  210;  22  Am.  St.  Rep.  676,  and  note; 
Jackson  v.  Linnimjton,  47  Kan.  396;  27  Am.  St.  Rep.  300,  and  note;  Neufeld 
V.  Bodeminski,  144  111.  83;  Pe7-ry  v.  Suiter,  92  Mich.  72.  Advice  by  a  prose- 
cuting attorney  based  upon  false  statements  of  the  defendant  is  no  defense 
in  a  suit  for  malicious  prosecution:  Peterson  v.  Toner,  80  Mich.  350.  A  de- 
fendant who  undertakes  to  overcome  the  presumption  of  malice  by  showing 
that  he  consulted  counsel  before  undertaking  the  prosecution,  must  also 
show  that  he  fully  and  fairly  stated  his  whole  case  to  the  counsel:  Leaheif 
T.  March,  155  Pa.  St.  458;  McClafferty  v.  Phily,  151  Pa.  St.  86. 
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Taylor  v.  Bkll. 

[158  Pennsylvania  State,  661.] 
Wills— Construction  of  Devise — Life  Estate  or  Fee. — A  testamentary 
devise  as  follows:  "  to  my  beloved  wife  I  allow  the  use  as  she  may  deem 
best  the  residue  of  my  estate  for  her  own  advantage,  and  at  her  death, 
if  any  of  it  remain,  to  be  equally  divided  between  my  three  children," 
followed  by  a  provision  in  the  will  that  the  residuary  real  estate  devised 
to  the  wife  is  subject  to  sale  for  the  payment  of  the  testator's  debts,  if 
that  should  be  necessary,  in  preference  to  the  sale  of  real  estate  devised 
to  one  of  the  children,  vests  in  the  testator's  widow  only  a  life  estate  in 
the  residuary  realty  devised  to  her. 

J.  N.  Banks,  for  the  appellant. 

D.  B.  Taylor  and  S.  M.  Jack,  for  the  appellee. 

*"  Green,  J.  The  clause  in  the  will  of  Robert  C.  Taylor 
tinder  which  his  widow,  the  present  plaintiff,  claims  title,  is 
in  these  words,  "  To  my  beloved  wife  I  allow  the  use  as  sho 
may  deem  best  the  residue  of  my  estate  for  her  own  advan- 
tage, and  at  her  death,  if  any  of  it  remain,  to  be  equally  divided 
toetween  my  three  children,  Alexander,  ,Tohn,  and  Alice." 

Upon  a  careful  examination  of  the  rather  numerous  de- 
cisions upon  this  class  of  cases,  we  feel  constrained  to  differ 
with  the  learned  judge  of  the  court  below,  and  to  hold  that 
the  interpretation  of  this  will  is  controlled  by  our  rulings  in 
Follweiler's  Appeal,  102  Pa.  St.  581,  which  it  closely  resem- 
bles. Cox  V.  Sims,  125  Pa.  St.  522,  and  cases  kindred  to  them. 
In  Follweiler's  Appeal  the  residuary  clause  of  the  will  gave 
the  whole  residue  of  the  estate  to  the  widow,  *'  to  keep  and 
■enjoy  during  her  lifetime,  and  after  her  death  what  shall  be 
ieft  shall  be  divided  equally,  my  heirs  and  her  heirs,  share 
and  share  alike."  The  right  "  to  keep  and  enjoy  during  her 
lifetime"  and  the  right  "  to  use  as  she  may  deem  best  for  her 
own  advantage,"  terminable  at  her  death,  are  practically 
identical  in  any  legal  sense,  as  they  are  in  a  merely  physical 
fiense.  We  can  see  no  difference  between  **'  them  in  con- 
fiidering  what  was  the  character  of  these  two  defined  rights 
in  these  two  cases.  In  all  other  respects  these  two  testamen- 
tary grants  are  precisely  alike.  There  was  no  power  of  alien- 
ation or  testamentary  disposal  conferred  upon  the  widow  in 
either  case.  There  was  an  express  limitation  over  in  both 
cases,  and  the  devisees  in  remainder  in  both  take  their  title 
directly  from  the  testator  under  the  same  will,  and  the  same 
clause  of  the  will,  in  each  case,  which  creates  the  life  interest 
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of  the  widow.  So  far  as  any  implication  of  a  fee  in  the  widow 
arises  out  of  tlie  grant  of  the  right  to  "lieep  and  enjoy"  in  the 
one  case,  and  "  to  use  as  she  may  deem  best  for  her  own  ad- 
vantage" in  the  other,  there  is  no  difference.  Both  these 
rights  end  with  the  life  of  the  widow,  the  one,  by  express 
limitation  "during  her  lifetime"  and  the  other  by  the  devise 
over  "at  her  death"  to  designated  devisees. 

In  the  Follweiler  case  the  ultimate  words  were,  "and  after 
her  death  what  shall  be  left  shall  be  divided  equally,  my 
heirs  and  lier  heirs,  share  and  share  alilte."  In  the  present 
case  these  words  are,  "  and  at  her  death,  if  any  of  it  remain^ 
to  be  equally  divided  between  my  three  children,  Alexander,. 
John,  and  Alice."  No  larger  implication,  as  to  the  estate  of 
the  widow,  arises  in  the  one  case  than  in  the  other.  We 
think  clearly  the  two  cases  are  precisely  similar  in  all  essen- 
tial particulars.  In  delivering  the  opinion  in  the  Follweiler 
case,  Mr.  Justice  Trunkey  said:  "  Primarily  the  land  is  given 
to  her  'tokeep  and  enjoy  during  her  lifetime.'  The  will  works 
no  conversion.  The  executors  are  not  authorized  to  sell  the 
land  under  any  circumstances;  and  no  power  to  dispose  of  it 
is  given  to  the  life  tenant.  After  her  death  it  is  given  to  the 
testator's  heirs  and  his  wife's  heirs,  share  and  share  alike,  and^ 

as  already  remarked,  the  heirs  of  each  are  collateral 

No  case  has  been  cited  by  the  able  counsel  for  the  appellant 
which  can  be  wrested  into  a  precedent  for  construing  the  lan- 
guage of  this  will  to  vest  a  fee  in  her."  All  of  this  language 
is  precisely  applicable  to  the  case  at  bar,  and  in  our  judgment 
disposes  of  the  present  contention.  There  is  this  difference 
in  favor  of  the  ruling  in  this  case.  Under  the  will  of  plain- 
tiff's testator  the  residuary  real  estate  devised  to  the  widow 
is  subject  to  be  sold  for  the  payment  of  debts,  if  that  should 
be  necessary,  in  preference  to  selling  the  other  real  estate 
which  was  devised  to  the  testator's  daughter  Alice.  The  will 
says:  "If  it  be  necessary  ***  to  pay  my  debts,  and  the  amount 
above  devised  to  my  mother  ($1,000),  that  my  real  estate 
will  need  to  be  sold,  that  that  is  devised  to  Alice  shall  be  re- 
served for  her."  So  that  it  is  clear  the  testator  did  not  intend 
that  an  unqualified  fee  should  pass  to  the  widow  under  the 
grant  to  her  of  a  right  to  use  the  land  for  her  own  best  ad- 
vantage. 

The  case  of  Cox  v.  Sims,  125  Pa.  St.  522,  decided  in  1889, 
followed  FoUweiler'B  Appeal,  102  Pa.  St.  581,  and  was  dis- 
posed of  upon  the  same  line  of  reasoning.     The  words  of  the 
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will  in  that  case  are  a  little  Btronger  in  favor  of  a  life  estate 
only,  in  the  wife,  than  in  either  the  Follweiler's  case,  or  ia 
this.  But  the  language  from  which  it  was  claimed  that  a  fee^ 
should  be  implied  in  the  widow  was  rather  stronger  in  theni 
than  here.  The  will  gave  the  widow  the  whole  of  the  residue, 
real  and  personal,  just  as  here,  "  to  have  and  to  hold  the  same- 
for  and  during  the  whole  period  of  her  natural  life,  and  from 
and  immediately  after  the  death  of  my  said  wife  all  the  prop- 
erty hereby  devised  or  bequeathed  to  her  as  aforesaid,  or  so 
much  therfof  as  may  remain  unexpended,  I  give,  devise,  and 
bequeath  unto  my  beloved  children?"  naming  them.  It  was 
claimed  that  the  widow  took  a  fee  under  the  implied  power 
to  expend  the  principal,  but  we  held,  reversing  the  court  be- 
low, that  the  words  were  used  in  describing  the  devise  over 
to  the  children,  and  not  describing  the  widow's  estate,  and 
that  they  were,  at  any  rate,  only  applicable  to  the  personal 
estate,  as  was  held  in  Fox^s  Appeal,  99  Pa.  St.  382,  and  ia 
Follweiler's  Appeal,  102  Pa.  St.  581,  and  that  no  power  of  sal* 
was  given  to  the  widow.  All  these  features  concur  in  th& 
present  case  and  control  its  decision. 

There  are  a  number  of  decisions  upon  this  general  subject,, 
most  of  which  are  cited  either  in  the  opinion  of  the  learned 
court  below,  or  in  the  argument  of  counsel  for  the  appellee,, 
which  seem  to  support  the  contention  of  the  appellee,  but 
they  will  be  found,  upon  careful  examination,  to  be  based  upoa 
the  presence  of  a  power  to  sell,  or  to  dispose  of,  the  property^ 
in  the  will  creating  the  estate.  We  are  saved  the  necessity 
of  reviewing  them  in  detail  by  the  circumstance  that  this^ 
work  has  been  very  recently  and  exhaustively  done  by  our 
brother  Williams  in  an  elaborate  opinion  in  the  case  of  Boyle 
V.  Boyle,  152  Pu.  St.  108,  34  Am.  St.  Rep.  629,  in  which  th» 
widow's  right  to  a  fee  was  sustained.  The  distinctions  which 
divide  tlie  cases  are  most  carefully  presented,  ***  so  that  it 
is  not  at  all  difficult  to  determine  to  which  class  a  given  case 
belongs.  In  the  present  case  the  widow  has  the  right  to  use 
the  residuary  estate  as  she  may  deem  best  for  her  own  advan- 
tage. This  would  entitle  her  to  an  absolute  estate  in  the  per- 
sonalty, because  it  includes  a  power  of  disposition,  but  under 
the  decisions  above  cited  it  gives  her  only  a  life  estate  in  the 
realty,  with  no  power  of  sale  or  other  disposition.  That  being 
80  the  plaintiff  cannot  make  a  good  title  to  the  defendant,  and 
the  defendant  is  not  bound  to  accept  the  deed  tendered  or  to 
pay  the  purchase  money. 
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The  judgment  is  reversed,  and  judgment  is  now  entered 
under  the  case  stated  in  favor  of  the  defendant  with  costs. 

Devisbs — Construed  to  Vest  Life  Estate  in  Wipe.— If  a  will  gives  and 
clevises  to  the  testator's  wife  all  his  property,  with  power  to  sell  or  convey 
the  same  as  she  may  see  fit,  but  declares  that  whatever  remains  after  her 
death,  not  specifically  disposed  of  by  her,  is  to  be  nsed  for  the  benefit  of  his 
children,  such  will  vests  in  her  an  estate  for  life  with  the  power  to  convey 
bj  deed:  Kent  v.  Morrison,  163  Mass.  137;  25  Am.  St.  Rep.  616.  See  Chase 
T.  Ladd,  163  Mass.  126;  25  Am.  St  Rep.  614,  and  note;  Larun  t.  Jokntont 
78  Wis.  300;  23  Am.  St.  Bep.  404,  and  note,  with  the  cases  eoUected. 
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Lombard  Investment  Company  v.   Carteb. 

(7  Washington,  4J 
Statittk  of  Frauds— Agreement  fob  Sale  of  Lands.— A  letter  from  » 
general  land  agent  of  a  railroad  company  to  a  settler  apon  its  lands* 
assuring  him  that  if  he  is  the  first  settler  thereon,  continues  to  reside 
npon  and  improve  such  land  until  it  shall  be  offered  for  sale,  he  will  be 
entitled  to  the  first  privilege  of  purchase  at  an  appraised  valuation  to 
be  fixed  without  reference  to  the  improvements,  does  not  constitute  a 
valid  contract  for  the  conveyance  of  the  land  which  can  be  specifically 
enforced,  although  the  condition  as  to  settlement  and  improvement  has 
been  fully  complied  with. 

Crow  and  Richardson,  for  the  appellant. 

Fenton,  Henley  and  Fenton^  and  C.  F,  Backus,  for  the  re- 
spondents. 

*  Stiles,  J.  This  action  was  brought  to  foreclose  two 
mortgages  upon  certain  land  in  Spokane  county.  These 
mortgages  were  executed  by  Lemuel  O.  Carter  and  wife,  on 
the  twenty-fifth  day  of  September,  1889,  at  which  date  the 
mortgagors  had  received  from  the  Northern  Pacific  Railroad 
Company,  then  the  owner  of  the  land,  a  contract,  in  writing, 
to  convey  it,  in  consideration  of  the  sum  of  six  hundred  and 
thirty-five  dollars,  over  five  hundred  dollars  of  which  was 
paid  upon  the  delivery  of  the  contract,  and  the  balance  of 
which  was  paid  by  the  appellant  in  this  *  action  out  of  the 
money  loaned  to  Carter  and  wife.  Pursuant  to  the  contract 
made  with  Carter,  the  Northern  Pacific  Railroad  Company 
executed  and   delivered   its  deed   for  the  land  in  question, 

861 


5G2  Lombard  Investment  Co.  v.  Carter.        [Wash. 

^vlnch  was  delivered  to  Carter,  and  filed  for  record  in  the 
auditor's  office  of  Spokane  county,  February  10,  1890. 

The  respondents  Strong  and  wife  defended  against  the  pro- 
posed foreclosure  by  an  allegation  contained  in  a  cross-com- 
plaint, that  on  the  twenty-first  day  of  April,  1884,  they  had 
■entered  upon,  and  taken  possession  of,  the  premises  in  con- 
troversy, by  consent  and  permission  of  the  Northern  Pacific 
Railroad  Company,  and  that  immediately  thereafter  they 
-commenced  to  make,  and  did  make,  valuable  improvements 
thereon;  and  by  the  further  allegation  that  on  or  about  the 
eighteenth  day  of  October,  1884,  while  still  in  the  posses- 
sion of  the  premises.  Strong  entered  into  a  written  contract 
with  the  Northern  Pacific  Railroad  Company,  wherein  it  was 
agreed  between  the  parties  that  if  Strong  continued  to  reside 
upon  and  improve  the  land  until  the  same  should  be  oflFered 
for  sale  by  the  company.  Strong  should  then,  and  in  that 
■event,  be  entitled  to  the  first  privilege  of  purchasing  the  land 
from  the  Northern  Pacific  Railroad  Company,  at  the  then 
valuation,  exclusive  of  the  improvements  made  by  him.  The 
oross-complaint  further  showed  that  Strong  and  wife  had  con- 
tinued to  live  upon  the  land,  and  had  made  improvements 
thereon  of  the  value  of  about  one  thousand  dollars.  The 
further  allegations  of  the  cross-complaint  were,  that  the  pur- 
chase made  by  Carter  was  with  full  knowledge  of  Strong's 
possession,  and  of  his  alleged  right  to  purchase,  and  that  the 
appellant  and  Carter  contrived  a  scheme  by  which  the  North- 
ern Pacific  Railroad  Company  was  deceived  into  selling  the 
land  to  Carter;  the  appellant  also  being  alleged  to  have  had 
knowledge  of  the  possession  of  Strong,  and  of  all  the  facts 
relating  to  the  alleged  contract  between  him  and  the  railroad 
■company. 

*  We  shall  assume,  for  the  purposes  of  this  decision,  that 
the  cross-complaint  stated  sufficient  facts  for  the  purpose  of 
raising  the  issue  tried  by  the  court,  although  the  terms  of 
the  pleading  were  somewhat  indefinite.  We  shall  also  assume 
it  to  have  been  a  proven  fact  tliat  at  all  times  subsequent  to 
April  21,  1884,  Strong  was  in  the  actual,  open,  and  notorious 
possession  of  this  land,  residing  upon  and  cultivating  it,  until 
after  Carter  had  procured  his  contract  for  the  sale  to  him. 
Under  such  a  state  of  things  it  is  a  well-established  rule  of 
law  that  where  one  is  holding  a  valid  contract  for  the  sale  of 
lands  from  the  owner  thereof,  and  is  in  possession  of  the  laud, 
if  a  third  person  takes  the  title  from  the  owner,  he  is  in  posi- 
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tion  to  charge  the  grantee  from  the  owner  with  knowledge  of 
Jill  his  rights  under  his  contract.  This  proposition  is  not  con- 
troverted by  appellant,  and  is  held  by  all  the  authorities:  2 
Poineroy's  Equity  Jurisprudence,  sec.  614. 

The  only  vital  question  in  this  case  then  is,  Did  Strong 
have  a  valid  contract  with  the  Northern  Pacific  Railroad^ 
Company?  To  make  a  contract  for  the  sale  of  lands,  there 
must  be  an  agreement  in  writing,  subscribed  by  the  party  to  ' 
be  charged,  subject  to  the  well-known  exceptions  which  in 
equity  relieve  the  purchaser  from  his  failure  to  obtain  such  a 
contract  in  compliance  with  the  statute  of  frauds.  As  before 
fitated.  Strong's  settlement  upon  this  land  was  made  April  21, 
1884,  and  it  was  begun  after  receiving  oral  assurance  from  a 
real  estate  agent  in  the  city  of  Spokane,  who  sometimes  sold 
land  for  the  Northern  Pacific  Railroad  Company  on  commis- 
«ion,  that  if  he  should  be  the  first  settler  upon  any  lands  of 
the  Northern  Pacific  Railroad  Company  at  the  time  they  came 
into  market,  the  company  would  deal  with  him  rather  than 
with  any  other  person  choosing  to  buy  that  particular  tract. 
But  this  agent  had  no  authority  to  make  any  contract  with 
the  proposing  purchasers  of  lands  of  the  railroad  company, 
and  his  statement  to  '  Strong  was  nothing  more  than  a  state- 
ment of  the  general  policy  of  the  company.  With  this  assur- 
ance, however,  Strong  went  upon  the  land  and  established  his 
residence  there,  made  certain  improvements,  cultivated  a  por* 
tion  of  the  tract,  and  took  the  crops  which  he  raised.  Subse- 
quently, and  about  October  8,  1884,  Strong  addresed  a  letter 
to  the  general  land  agent  of  the  railroad  company,  which  is 
not  in  the  record,  but  in  which  it  appears  that  he  made  cer-  • 
tain  inquiries  looking  to  a  preference  of  himself  as  a  pur- 
chaser. In  response  to  that  letter  the  company's  agent,  Paul 
Schulze,  wrote  as  follows: 

"October  18,  1884. 
**  Mr.  Walter  Stroyig, 

"Dear  Sir:  Answering  yours  of  the  8th  insi,  I  have  to 
cay  that  if  you  are  the  first  settler  upon  the  nortiieast  quarter 
of  section  5,  tp.  27  n.,  r.  42  east,  and  if  you  continue  to  re- 
side upon  and  improve  said  land  until  it  shall  be  offered  for 
€ale,  the  same  being  strictly  agricultural  in  character,  you 
■will  be  entitled  to  the  first  privilege  of  purchase  at  the  ap- 
praised valuation,  which  will  be  fixed  without  reference  to 
your  improvements.  The  mere  fact  that  another  party  has 
written  a  letter  applying  for  the  purchase  of  said  land  does 
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not  in  any  way  affect  your  rights  in  the  premises.  No  right* 
can  be  acquired  to  lands  of  the  company  not  in  market,  ex- 
cept by  settlement  upon  or  improvement  thereof." 

This  was  the  document  which  Strong  claims  created  a  con» 
tract  between  him  and  the  Northern  Pacific  Railroad  Com- 
pany for  the  sale  of  this  tract  of  land,  and  his  contention  is  that 
this  letter  was  substantially  an  option  given  to  Strong,  which 
option  contained  the  imposition  of  certain  terms,  viz.,  resi- 
dence and  improvement,  upon  the  acceptance  of  which  by 
Strong,  by  residence  and  improvement,  the'  contract  arose  in 
his  favor  for  the  conveyance.  While,  for  the  sake  of  the  argu- 
ment, it  will  be  fully  conceded  that  such  an  option,  when  per- 
formed by  the  party  to  whom  it  is  given,  although  there  may 
be,  under  the  terms  of  the  contract,  no  obligation  on  tho 
holder  to  perform  any  of  the  ®  conditions  prescribed,  consti- 
tutes a  valid  contract,  when  performed,  and  to  enforce  which 
a  specific  performance  will  be  decreed,  it  remains  also  true 
that  the  option  must  be  so  definite  and  certain  in  its  terms 
that  it  can  be  enforced  in  the  same  manner  as  an  ordinary 
contract  for  the  sale  of  land.  We  think  it  is  very  evident, 
upon  the  face  of  this  letter,  that  it  was  not  the  intention  of 
the  agent  of  the  railroad  company,  by  it,  to  make  any  contract 
with  Strong  whatever;  but,  even  if  his  intention  had  been 
otherwise,  the  paper  is  totally  wanting  in  several  of  the  neces- 
sary elements  of  such  a  contract.  Treating  improvement  as 
a  condition  to  be  performed  by  Strong,  the  letter  is  totally 
silent  as  to  what  that  improvement  should  be.  It  might  be 
much  or  it  might  be  little,  and  yet,  if  respondent's  contention 
were  recognized,  he  would  be  entitled  to  have  his  conveyance. 
But  the  absence  of  two  absolutely  necessary  items  of  such 
a  contract  from  this  letter,  viz.,  the  price  and  the  terms, 
would  render  it  void  under  all  circumstances.  Besides  which, 
the  time  when  the  contract  was  to  be  performed  was  not 
named,  and  the  letter  itself  shows  that  that  time  was  wholly 
indefinite,  viz.,  when  the  lands  should  come  into  market;  that 
is,  whenev-er  the  Northern  Pacific  Railroad  Company  saw  fit 
to  offer  them  for  sale.  Comparing  this  letter  with  the  con- 
tract which  was  enforced  in  a  case  which  is  cited  by  respond- 
ents (Perkins  v.  Hadsell,  50  111.  216),  the  deficiencies  in  the 
present  case  clearly  appear;  and,  had  Carter  never  interfered 
with  the  matter,  Strong  would  have  been  in  no  position  to 
enforce  a  specific  performance  against  the  railroad  company 
when  the  land  was  offered  for  sale,  which  seems  to  have  been 
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some  time  before  Carter  received  his  contract.  Strong  had 
the  same  right  to  apply  to  purchase  the  land  that  Carter  did, 
and,  from  the  interest  taken  by  the  railroad  company  in  this 
case,  it  is  more  than  likely  that,  had  Strong's  situation  been 
made  known  to  it  before  it  contracted  •  with  Carter,  it  would 
have  given  the  former  the  preference;  but  it  was  under  no  obli- 
gation to  do  so,  and  its  contract  with  Carter  took  it  out  of  its 
power  to  deal  with  Strong  concerning  this  land.  Even  had  the 
railroad  company  chosen  to  recognize  the  correspondence  be- 
tween its  land  agent  and  Strong  as  a  contract,  the  contract  was 
void  under  the  statute  of  frauds,  and  its  sale  to  Carter  operated 
as  an  election  to  avoid  the  contract,  and  Carter  took  the  title: 
Messmorev.  Cunningharriy^S  Mich.  623.  It  follows  that  under 
whatever  imputation  the  law  would  throw  upon  the  appellant 
of  knowledge  as  to  Strong's  rights  from  the  fact  that  he  was 
in  possession  of  the  land,  that  knowledge  amounted  to  noth- 
ing more  than  information  of  a  void  contract,  which  was  in 
no  way  binding  upon  it.  The  case  seems  to  have  been  tried 
below  somewhat  upon  the  same  theories  as  are  cases  where 
priority  of  settlement  upon  public  lands  of  the  United  States 
is  the  deciding  factor  in  suit  to  have  the  government  patentees 
declared  the  trustees  of  the  title  for  the  actual  first  settlers. 
But  all  such  cases  depend  upon  statutes  which  give  the  pri- 
ority of  right  to  the  priority  of  settlement — an  element 
which  is  entirely  wanting  here.  The  general  policy  of  the 
Northern  Pacific  Railroad  Company  regarding  the  disposal  of 
its  lands  was  not  a  law,  and  it  was  in  nowise  bound  until  a 
contract  which  would  have  prevailed  between  private  persons 
was  entered  into. 

It  appears  that  before  this  action  was  commenced.  Strong, 
in  a  suit  in  the  superior  court  of  Spokane  county,  had  ob- 
tained a  decree  requiring  Carter  to  convey  this  land  to  him 
upon  repayment  of  the  purchase  money  paid  to  the  Northern 
Pacific  Railroad  Company  by  Carter,  with  interest.  This 
amount  had  been,  under  the  order  of  the  court,  paid  into 
court  for  the  use  of  Carter,  and  respondents  contend  that  the 
appellant  was  bound  to  see  that  that  money  was  appropriated 
to  the  payment  of  its  mortgage;  but  there  *®  was  no  such 
obligation  upon  the  appellant.  Appellant  was  named  as  a 
party  to  that  suit,  but  was  never  served  with  process,  and,  for 
aught  that  appears,  had  no  knowledge  of  the  pendency  of  the 
action.  Strong  knew  of  the  existence  of  appellant's  mortgage, 
and  it  was  his  duty,  if  he  desired  to  secure  the  appropriation 
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of  the  money  paid  as  the  purchase  price  of  the  land  to  the 
reduction  of  apppellaut's  mortgage,  to  see  to  it  that  in  some 
way  that  object  was  legally  accomplished. 

The  judgment  will  be  reversed,  and  remanded,  with  instruc- 
tions to  the  court  below  to  enter  a  decree  foreclosing  appellant's 
mortgages  upon  the  lands  covered  thereby. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ.,  concur. 


Vbndor  and  PaRCHASER — Statutb  of  Frauds— Sufficiknct  at  thb 
Memorandum. — The  statute  of  frauds  is  satisfied  by  a  coutract  that  caa  be 
extracted  from  correspondence:  Austin  v.  Davis,  128  Ind.  472;  25  Am.  St. 
Kep.  456,  and  note.  A  letter  is  a  snGScient  memorandam  of  a  contract  to 
bind  a  vendor,  and  subject  him  to  an  action  for  its  breach,  if  there  is  no 
other  difiSculty  in  the  way  of  the  vendee:  Mizell  v.  Burnelt,  4  Jones,  249; 
69  Am.  Dec.  744,  and  note.  See  the  notes  to  AlcGovern  v.  Hern,  25  Am.  St. 
Rep.  634;  Easton  v.  Montgomei-y,  25  Am.  St.  Rep.  132,  and  the  extended 
note  to  Neavea  v.  North  StaU  Min,  Co.,  47  Am.  Rep.  532. 


Seattle  and  Montana  Katlway  Co.  v.  State. 

[7  Washington,  150.] 

Eminent  Domain — Appropriation  ok  State  Lands. — State  tide  lands  can- 
not be  taken  by  a  railroad  company  in  the  exercise  of  the  right  of  emi« 
nent  domain,  unless  there  is  either  express  or  clearly  implied  authority 
to  that  effect  contained  in  the  statute  relied  upon  as  conferring  such 
right. 

Eminent  Domain— Damages  fob  Appropriation  of  State  Land.— Tlie 
state,  as  owner  in  fee  of  tide  lands  abutting  on  both  sides  of  a  lawful 
street,  is  entitled  to  damages  for  the  occupation  of  such  street  for  ordi- 
nary railroad  purposes. 

Municipal  Corporations — Power  to  Lay  Out  New  Streets  OvAr  State 
Tide  Land. — A  statute  authorizing  a  city  to  "project  or  extend  its 
streets  over  and  across  any  tide  lauds  within  its  corporate  limits,  and 
along  or  across  the  harbor  areas  of  such  city,"  does  not  authorize  such 
city  to  lay  out  a  new  street  over  state  tide  lauds,  but  only  to  extend 
streets  already  in  existence. 

iNTEusEcriNO  Railroads— Appropriations  of  Crossings. — The  railway 
first  constructed  has  the  prior  right  to  the  right  of  way,  and  one  which 
is  subsequently  constructed  so  as  to  cross,  or  pai  allel,  the  one  already 
in  existence  must  accommodate  itself  to  the  established  way  of  the  first. 
It  cannot  be  constructed  so  as  to  overlap  such  right  of  way  and  existing 
tracks  longitudinally,  so  that  the  first  company  cannot  use  its  track 
during  the  operation  of  the  road  of  the  last  company. 

iNTEKSEcriNG  RAILROADS — CROSSINGS  IN  STREET. — No  railroad  company  is 
permitted  to  claim  that  tracks,  no  matter  how  numerous,  when  con- 
structed lengthwise  on  a  public  street,  constitute  a  part  of  its  yard,  so 
that  they  may  not  be  crossed  bya  new  railroad  when  there  is  reason- 
able necessity  therefor.     In  such  case,  all  that  the  railroad  has  is  a  per- 
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manent  license,  not  coupled  with  any  interest  in,  or  ownership  of,  ths 
land,  or  any  contingency  through  which  it  may  acquire  the  land. 

Eminent  Domain — Intkrskctinq  Railroads — Necessity  fob  Crossino 
Matter  for  Judicial  Determination. — Under  statutes  providing 
that  any  railway  may  cross,  intersect,  join,  and  unite  with  any  other 
railway  before  constructed,  at  any  point  in  its  route,  and  if  the  two  com* 
|)anie8  cannot  "agree  on  the  compensation  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossings  and  connections,  the  same  shall  bo 
ascertained  and  determined  in  the  manner  provided  by  law  for  the  tak- 
ing of  lands  for  the  construction  of  a  railroad,"  and,  if  the  court  shall 
l)e  satisfied,  by  competent  proof,  that  the  property  sought  to  be  taken  ia 
necessary  for  the  purposes  of  the  enterprise,  it  shall  make  an  order  for 
a  jury,  etc.,  the  necessity  for  such  connection,  or  crossing,  is  always  a 
matter  for  judicial  determination  in  the  event  of  the  failure  of  the  com- 
panies to  agree  thereon,  and  the  intersecting  railway  cannot  determine 
this  matter  for  itself,  nor  will  the  court  declare  a  necessity  for  a  cross- 
ing at  a  certain  point  desired  by  the  new  road,  where  it  would  greatly 
injure  the  senior  road,  and  near  by  which  the  new  road  can  pass  with- 
out such  injury,  and  with  merely  an  additional  expense. 

Eminent  Domain— Intersecting  Railroads — Practice. — Two  or  more 
intersecting  railroads  should  show  an  attempt  to  agree  upon  connec- 
tions and  points  of  crossing  before  resort  is  had  to  judicial  proceedings 
to  condemn  a  right  of  way  to  cross  by  the  later  and  intersecting  road. 

Eminent  Domain — Intersectino  Railroads — Condemnation  of  Cross- 
ing.— A  railway  seeking  to  appropriate  a  right  of  way  to  cross  the 
tracks  of  a  railroad  already  in  existence  may,  by  stipulation  tendered, 
bind  itself  to  assume  the  burden  of  maintaining  frogs  and  crossing 
apparatus. 

W.  C.  Jones,  attorney  general,  James  A.  ffaight,  Ashton  and 
Chapman,  and  Andrew  F.  Burleigh,  for  the  appellants. 

Burhe,  Shepard,  and  Woods,  for  the  respondent. 

•'**  Sttles,  J.  Tins  was  a  proceeding  for  the  condemna- 
tion of  a  right  of  way  for  respondent's  railroad,  and  involves 
three  different  appellants:  The  state,  the  Columbia  and  Puget 
Sound  Railroad  Company,  and  the  Northern  Pacific  Railroad 
Company.  The  right  of  way  sought  to  be  appropriated  lies 
over  land  between  the  high  and  low  water  marks  in  Elliott 
bay,  on  the  water  front  of  the  city  of  Seattle. 

1.  The  state  appeared  by  the  attorney  general,  and  moved 
to  dismiss  the  proceeding  as  against  it,  on  the  ground  that 
the  court  had  no  jurisdiction  to  entertain  it,  which  motion 
-was  denied.  We  think  the  court  erred  in  its  ruling  on  this 
point,  for  the  following  reasons:  Tlie  state  is  the  owner  of  this 
land,  and  there  is  no  authority,  either  express  or  implied,  in 
the  statutes  for  the  taking  of  any  part  of  it  through  exercise 
of  the  power  of  eminent  domain.  Our  eminent  domain  act, 
as  applied  to  railroads  (General  Statutes,  sections  1569, 1570; 
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Code  of  Procedure,  title  9,  chapter  5),  must  he  construed,  as 
are  all  such  acts,  as  having  regard  only  to  the  taking  of  private 
property,  unless  there  is  either  express  or  clearly  implied  au- 
thority to  extend  them  further:  Lewis  on  Eminent  Domain, 
sec.  273;  State  v.  Anthoine,  40  Me.  435;  Marblehead  v.  County 
Commrs.,  5  Gray,  451;  Charleston  v.  County  Commrs.,  3  Met. 
202;  Stevens  v.  Erie  Ry.  Co.,  21  N.  J.  Eq.  259. 

The  respondent,  we  believe,  concedes  thus  much,  but  it  *"* 
claims  to  avoid  the  force  of  it  by  citing  that  portion  of  the 
Code  of  Procedure,  section  649,  providing  for  service  of  notice 
in  condemnation  cases,  which  reads  as  follows: 

"In  case  the  land,  real  estate,  premises,  or  other  property 
sought  to  be  appropriated,  is  state,  school,  or  county  land,  the 
notice  shall  be  served  on  the  auditor  of  the  county  in  which 
the  land  ....  is  situated." 

Tide  lands  are  "  state"  lands  in  a  certain  sense — that  is, 
they  belong  to  the  state;  but  in  all  the  nomenclature  of  our 
constitution  and  statutes  the  latter  term  does  not  include  the 
former.  Articles  15  and  17  of  the  constitution  treat  of  tide 
lands,  while  article  16  is  devoted  to  school  and  granted,  or 
state,  lands.  General  Statutes,  chapter  7,  provided  for  a 
"state  land  commission,"  to  whose  supervision  "all  public 
lands  now  owned  by  or  the  title  to  which  may  hereafter  vest 
in  the  state"  was  committed.  But  this  sweeping  terra,  "pub- 
lic lands,"  did  not  include  school  lands,  tide  lands,  the  harbor 
areas,  the  capitol  grounds,  nor  any  of  the  lands  upon  which 
the  public  institutions  of  the  state  are  located,  all  of  which 
are  committed  to  the  supervision  of  other  boards  or  officers. 
As  well  might  it  be  contended  that  because  a  railroad  is  au- 
thorized to  enter  upon  and  condemn  "any"  land  for  its  tracks, 
depots,  shops,  roundhouses,  etc.,  it  could,  by  serving-  notice 
upon  the  auditor  of  Thurston  count}',  take  the  entire  ten  acres 
upon  which  the  state  capitol  stands  for  a  depot  and  shops. 

Thus  much  for  construction  of  the  term  "state  lands." 
But  it  would  seem  that  the  legislature,  in  expressly  confer- 
ring upon  railroad  companies  the  right  to  construct  their  lines 
"  across,  along,  or  upon  any  river,  stream  of  water,  watercourse,. 
....  which  the  route  of  such  railway  shall  intersect  or  touch" 
(Gen.  Stats.,  sec.  1572),  had  gone  as  far  as  it  intended  in  thi& 
direction.  True,  this  law  was  passed  in  1888  (Laws,  p.  64» 
sec.  3),  when  the  territorial  legislature  had  not  full,  or  per- 
haps any,  jurisdiction  over  ***  such  lands  as  that  in  ques- 
tion; but  no  change  has  been  made  in  the  law,  and  we  caa 
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only  interpret  it  as  we  find  it.  What  it  meant  then  it  means 
now;  the  change  in  the  conditions  from  territorial  times  to 
the  present  has  not  changed  the  meaning  or  intent  of  tha 
statute. 

The  argument  from  convenience  is  strongly  urged  upon  us, 
-and  it  is  said  that  unless  tide  lands  are  thus  subject  to  con- 
demnation, much  embarrassment  will  ensue  to  the  building 
of  railroads,  because  the  situation  of  the  land  in  many  cases, 
and  particularly  at  this  place,  is  such  that  no  land  is  avail- 
able for  tracks  and  railway  terminal  facilities  except  along 
the  shores  of  tide  waters  and  upon  the  tide  flats.  The  state 
of  Washington,  by  its  constitution,  has  taken  an  advanced 
and  decided  position  with  regard  to  navigable  waters  and  the 
lands  beneath  them;  a  position  which  is  scarcely  anywhere 
paralleled  by  the  written  law.  It  proposes  to  determine  for 
itself  what  shall  be  the  disposition  of  these  lands,  and  how 
the  facilities  for  transportation  upon,  to,  and  from  its  great 
natural  water  highways  shall  be  managed  and  enjoyed.  It 
will,  doubtless,  encourage  and  invite  the  building  of  railways 
80  as  to  take  advantage  of  these  lands  and  waters;  but  it  pro- 
poses to  say  how  that  shall  be  done,  and  when  and  by  whom. 
All  railways  built  upon  its  tide  lands,  and  all  which  may  be 
built  there,  until  it  shall  have  provided  for  them  by  law,  will 
be  there  at  sufferance,  subject  to  be  removed  or  rearranged 
as  the  legislature,  subject  to  the  constitution,  may  ordain.  •  It 
has  harbor  lines  to  lay  in  front  of  the  city  of  Seattle,  which 
must  be  inviolate,  and  the  lands  between  which  must  be  in- 
alienable, except  as  the  constitution  permits;  and  it  has  its 
own  policy,  as  announced  in  legislation  already  enacted,  con- 
•cerning  the  disposal  of  the  other  tide  lands. 

2.  The  disposition  of  the  case,  at  this  point,  complicated 
■with  another  matter,  viz.,  the  fact  that  the  place  over  which 
this  condemnation  was  sought  was  within  what  is  ***  known 
as  "Railroad  avenue,"  a  street  laid  out  by  the  city  council  of 
Seattle,  in  1889,  before  the  adoption  of  the  constitution,  and 
perpetuated  in  the  freeholders'  charter  of  1890. 

The  court  below  held  that  inasmuch  as  this  was  a  street 
authorized  to  be  laid  out  by  the  constitution  and  statutes  of 
the  state,  the  state,  although  a  proper  and  necessary  party  to 
this  proceeding,  was  not  entitled  to  any  consideration  in  the 
assessment  of  damages  for  tlie  laying  of  the  railroad  along 
the  street.  We  are  unable  to  see  why  the  state,  as  owner  of 
the  fee  and  of  lands  abutting  on  both  sides  of  the  street,  should 
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not  be  entitled  to  damages  for  the  occupation  of  the  street  for 
ordinary  railroad  purposes,  even  conceding  this  to  be  a  lawful 
street,  unless  we  were  to  adopt  the  theory  that  such  occupa- 
tion is  not  an  additional  burden  for  which  the  abutting  owner 
may  claim  damages,  a  theory  which  could  hardly  stand  un- 
der our  constitutional  provisions  against  the  taking  or  dam- 
aging of  property  without  compensation,  as  the  state  would 
certainly  be  entitled  to  rank  as  a  private  owner  in  such  a 
case:  Hatch  v.  Tacoma  etc.  R.  R.  Co.,  6  Wash.  1.  Neither  the 
constitution  nor  the  statute  assumes  to  confer  the  fee  of  any 
tide  lands  for  streets;  an  easement  only  is  given. 

The  court's  ruling  last  referred  to,  however,  would  not  cut 
an  important  figure  in  this  case,  in  view  of  a  dismissal  as  to 
the  state.  But  the  main  question  is  left  whether  Railroad 
avenue  has  any  legal  existence,  and  this  question  vitally  con- 
cerns the  other  parties  to  the  proceeding. 

This  street  was  declared  to  be  a  public  street  of  the  city 
immediately  after  the  fire  of  1889,  when  all  of  the  ground 
covered  by  it  was  free  from  buildings  or  other  structures,  and 
it  has  been  kept  free  ever  since,  although  it  occupies  some  of 
the  space  where  such  structures  formerly  stood.  It  begins  at 
a  point  on  the  northeasterly  shore  of  Elliott  *"  bay,  and 
skirts  the  bay  for  several  miles,  much  in  the  form  of  the  let- 
ter U.  It  does  not  touch  the  upland  at  any  point  except 
where  it  begins,  but  keeps  mostly  within  the  low  tide  lino 
until  it  passes  south  of  King  street,  where  the  land  recedes  to 
the  south  and  east,  forming  a  large  inner  bay,  which  the  street 
crosses.  It  is  one  hundred  and  twenty  feet  wide,  and  is  not 
the  extension  of  any  city  street.  While  it  was  laid  out  as, 
and  declared  to  be,  a  public  street,  its  real  purpose  was  un- 
doubtedly to  afford  an  open  space  for  the  use  of  railroads,  and 
its  entire  width,  except  space  for  sidewalks,  has  been  covered 
by  specific  grants  to  railroad  companies  of  a  certain  number 
of  feet  each.  When  fully  occupied,  in  accordance  with  the- 
terms  of  these  charters,  the  public  will  have  no  practical  en- 
joyment of  any  part  of  it  except  at  street  crossings. 

Ordinarily  a  city  has  no  power  to  take  land  merely  for  the 
purpose  of  furnishing  a  railroad  company  with  a  right  of 
way.  Railroad  companies  are  endowed  with  the  same  power 
of  eminent  domain  which  cities  have,  to  enable  them  to 
take  care  of  themselves.  Neither  corporation  can  make  use 
of  its  power  to  condemn  land  for  the  use  of  the  other: 
Chicago  etc.  Ry.  Co.  v.  Gait,  133  111.  657j  Ligare  v.  Chicagoy 
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139  111.  46;  32  Am.  St.  Rep.  179.  But  the  application  of 
this  rule  to  the  present  case  may  not  be  admitted,  inasmuch 
as  this  street  was  not  procured  by  condemnation. 

Waiving  the  fact  that  the  ordinance  establishing  Railroad 
avenue  at  the  place  in  controversy  was  passed  in  July,  1889, 
when  the  city  of  Seattle  had  no  jurisdiction  to  extend  streets 
over  tide  lands,  we  shall  treat  the  declarations  of  the  charter 
of  1890  as,  in  all  respects,  a  formally  sufficient  exercise  of 
the  authority  conferred  upon  cities  to  extend  streets  over 
tide  lands,  even  if  the  ordinance  obtained  no  force  at  the 
adoption  of  the  constitution. 

The  article  of  the  constitution  on  harbors  and  tide  *'  waters 
(15),  after  providing  for  the  reservation  of  an  outer  harbor, 
area  not  less  than  fifty,  nor  more  than  six,  hundred  feet  wide 
along  the  water  front  of  all  incorporated  cities  "  for  landings, 
wharves,  streets,  and  other  conveniences  of  navigation  and 
commerce,"  and  further  providing  for  the  leasing  of  rights  to 
build  structures  in  aid  of  commerce  upon  the  harbor  areas, 
contains  this  language: 

*'  Sec.  3.  Municipal  corporations  shall  have  the  right  to 
extend  their  streets  over  intervening  tide  lands  to  and  across 
the  area  reserved  as  herein  provided." 

This  provision  is  claimed  to  be  self-executing,  though  it 
would  seem  that  such  a  construction  might  be  very  embar- 
rassing when  the  matter  of  the  disposal  of  the  inner  tide  lands 
comes  up  (that  matter  being  committed  entirely  to  the  con- 
trol of  the  legislature),  since  the  state's  officers  can  have  no 
official  knowledge  of  any  city  ordinance  laying  out  streets, 
unless  provision  is  made  for  tlie  authentication  of  such  ordi- 
nances and  their  deposit  among  the  records  of  the  state.  But 
passing  this  point,  the  legislature,  in  the  act  of  March  24, 
1890  (Laws,  page  223,  section  5,  subdivision  37),  providing 
for  the  government  of  cities  of  twenty  thousand  inhabitants, 
confirmed  the  right  granted  in  the  constitution,  in  its  enum- 
eration of  the  powers  of  such  cities,  in  these  words: 

"  Thirty-seventh.  To  project  or  extend  its  streets  over  and 
across  any  tide  lands  within  its  corporate  limits,  and  along 
or  across  the  harbor  areas  of  such  city,  in  such  manner  as  will 
best  promote  the  interests  of  commerce." 

In  Columbia  etc.  R.  R.  Co.  v.  Seattle^  6  Wash.  332,  we  construed 
this  statute,  as  it  reads,  to  enlarge  the  authority  expressed  in 
the  constitution,  so  as  to  authorize  a  city  to  extend  its  streets 
across  any  tide  lands,  although  the  streets  extended  might 
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never  touch  the  harbor  area.  But  now  the  position  is  taken 
that  this  statute  covers  the  laying  out  of  a  street  at  the  will 
of  a  city  of  the  ***  first  class,  in  any  direction  and  to  any 
extent,  whether  there  was  a  street  to  begin  with  or  not.  If 
that  is  the  construction,  it  must  be  found  within  the  language 
of  the  statute,  or  by  a  plain  implication  therefrom.  The  con- 
stitutional provision  will  clearly  not  admit  of  any  such  con- 
struction, for  the  words  there  used  clearly  imply  that  the  only 
purpose  sought  to  be  subserved  was  to  enable  the  public  to 
freely  reach  the  harbor  area,  where,  of  necessity,  commerce 
between  the  land  and  the  water  must  meet.  The  statute 
broadens  the  riglit  to  extend  streets,  and  will  be  enforced  as 
enacted.  But  in  searching  for  the  authority  claimed  by  the 
respondent  we  note:  1.  That  the  power  is  to  extend  or  project 
streets,  and  by  those  two  words  we  understand  the  legislature 
to  have  meant  the  same  thing.  They  are  common  words,  and 
when  applied  to  an  existing  thing,  like  a  street,  they  mean  to 
construct  it  in  the  same  direction,  and  with  the  same  width; 
2.  They  are  used  with  reference  to  existing  things,  since  what 
a  city  may  extend  is  its  streets;  3.  The  power  is  exhausted 
with  the  extension  of  existing  streets. 

Counsel  pleads  for  a  common  sense  construction  of  the 
statute,  and  suggests  the  absurdity  of  a  case  where  the  harbor 
area  is  a  half  mile  or  more,  from  the  shore,  and  only  streets 
to  it  can  be  laid  out,  because  the  city  is  so  situated  that  there 
ciin  be  no  streets  to  extend  crosswise.  We  admit  the  absurd- 
ity that  would  occur  if  such  a  state  of  things  were  left  to 
continue  for  any  great  length  of  time.  But  we  submit,  that 
we  have  exhausted  the  sense  of  this  statute,  common  and  all, 
when  we  have  read  it  according  to  its  plain  and  unmistakable 
language;  and  we  can  only  repeat  what  has  been  said  before, 
that  this  matter  is  all  in  the  hands  of  the  legislature,  which 
will,  no  doubt,  remedy  any  absurdities  which  may  result  from 
the  administration  of  this  law  as  it  was  enacted.  We  may, 
perhaps,  be  permitted  to  doubt,  however,  whether  the  legisla- 
ture will  ever,  ***  advisedly,  authorize  the  opening  of  such  a 
street  as  this  one  seems  to  be,  in  a  portion  of  its  length,  and 
the  surrender  of  it  bodily  to  three  or  four  railroad  companies 
in  specific  grants,  to  the  practical  exclusion  of  all  other  pos- 
sible railroads  from  the  city,  except  as  they  may  pay  tribute 
to  those  already  in  possession. 

This  street  was  laid  out  one  hundred  and  twenty  feet  wide, 
which  is  an  unusual  width,  and  perhaps  a  greater  width  thaa 
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that  of  most  of  the  city's  streets;  but  if  one  hundred  and 
twenty  feet,  why  not  two  hundred,  or  as  great  a  width  as  the 
city  may  determine?  And  if  any  action  of  this  kind  which 
the  city  may  take  for  the  benefit  of  railroad  companies  is  to  be 
held  binding  upon  the  state,  why  not  go  further  and  claim  that 
where  the  route  of  this  street  passes  to  the  southward  over  tide 
ilats  a  mile  or  more  wide,  it  might  be  widened  indefinitely  so 
that  broad  ground  would  be  furnished  for  sidetracks?  It  is 
said  in  this  record  that  the  respondent  has  acquired  one  hun- 
•dred  and  forty  acres  of  these  tide  flats  for  its  terminal  pur- 
poses, by  paying  for  them,  but  the  principle  which  it  invokes 
as  against  the  state  would  have  applied  almost  as  well  had 
the  city  extended  another  street  over  that  whole  area,  and 
then  given  it  a  franchise  to  lay  tracks  across  it.  It  is  not  the 
business  of  municipal  corporations  either  to  build  railroads 
or  to  specially  facilitate  railroad  companies.  They  have  the 
power  to  regulate  them,  and  nothing  more:  Gen.  Stats.,  sec. 
520,  subd.  9. 

Having  disposed  of  the  state's  part  of  this  case,  we  now 
turn  to  the  other  appellants. 

3.  The  respondent  is  constructing  a  new  railroad,  which, 
together  with  other  allied  roads,  will  constitute  the  main  line 
of  the  Great  Northern  railway  system  extending  from  St- 
Paul,  Minnesota,  and  West  Superior,  Wisconsin,  to  the  city 
■of  Seattle.  It  will  need,  and  has  already  arranged  for,  large 
terminal  and  repairing  and  building  facilities  at  Seattle,  a 
part  of  which  are  to  the  north  of  the  city,  and  the  remain- 
■der  **'*  are  to  be  at  a  distance  of  some  five  miles  from  the 
others,  at  the  south.  Ground  for  a  passenger  station  has  been 
obtained  in  the  neighborhood  of  Jackson  and  Third  streets, 
iind  the  place  intended  for  the  freight-yards  is  the  one  hun- 
dred and  forty  acres  above  spoken  of.  Its  franchise  over 
Railroad  avenue  consists  of  a  permission  to  use  sixty  feet  in 
width  of  that  street  throughout  its  length  for  one  or  more 
tracks.  This  width  will  accommodate  four  tracks,  and  it  is 
prepared  to  place  them  all  at  once.  But  when  it  reaches  a 
point  opposite  the  principal  business  portion  of  the  city  it 
ooraes  upon  ground  which  has,  for  many  years,  been  wharfed 
over  by  the  appellants,  and  used  by  them  for  railroad  pur- 
poses, partly  under  ordinances  of  the  city,  one  of  which  was 
tinder  discussion  in  this  court  recently  in  the  case  of  Seattle  v, 
Columbia  etc.  R.  R.  Co.,  6  Wash,  379,  and  partly  without  any 
public  authority  shown  by  the  record. 


874  Seattle  and  Montana  Ry.  Co.  v.  State.      [Wasfr, 

A  little  to  the  northward  of  Washington  street  the  four  tracks 
of  the  respondent  curving  to  the  westward  meet  two  of  the  ap- 
pellants' tracks  curving  slightly  to  the  east.  But  for  the  fact 
that  Raih'oad  avenue,  in  the  middle  of  which  the  respondent's 
tracks  are,  curves  to  the  west  at  this  point,  there  might  be  no 
necessity  for  any  crossing  or  interference  of  the  two  sets  of 
tracks,  for  by  running  its  line  some  sixty  feet  to  the  west  over 
private  property  and  street  crossings,  respondent  could  lay  its 
tracks  substantially  parallel  to  the  others.  Proceeding  far- 
ther southward,  the  position  of  the  appellants'  two  tracks  is 
such,  curving  as  they  do  from  nearly  the  center  of  Railroad 
avenue  at  Washington  street,  to  nearly  the  extreme  west  side 
of  the  avenue  at  Maine  street,  one  block  farther  south,  and  back 
across  the  avenue  to  its  extreme  east  side  at  Jackson  streetr 
still  anotlrer  block  south,  that  within  a  distance  of  some  seven 
hundred  feet  the  respondent's  two  easterly  tracks  will  cross 
the  appellants'  said  two  tracks  twice,  and  its  two  westerly 
tracks,  for  about  five  hundred  **®  feet,  will  be  upon  and 
am|ng  said  two  tracks  in  such  a  manner,  owing  to  appellants' 
curves,  that  no  part  of  either  track  can  be  operated  while  any 
portion  of  another  is  in  use.  Add  to  this,  that  sixty  feet  south 
of  Washington  street  the  Columbia  and  Puget  Sound  Com- 
pany, which  uses  the  easterly  of  appellants'  said  two  tracks, 
has  a  side  track  extending  thence,  parallel  to  its  other  track, 
to  Jackson  street  and  beyond;  at  Main  street  another  side- 
track commences  within  respondent's  west  track  and  curves 
to  the  north  and  west  io  a  wharf  where  the  Columbia  and 
Puget  Sound  Company  has  its  passenger  station;  at  Jackson 
street  the  Northern  Pacific  Company,  beginning  about  the  east 
line  of  Railroad  avenue,  runs  out  a  spur  crossing  all  of  re- 
spondent's tracks  going  west  to  the  wharf;  and  just  north  of 
Jackson  street  the  Columbia  and  Puget  Sound  Company  turns 
off  two  sidetracks  near  the  east  side  of  Railroad  avenue, 
which  tracks  run  to  Washington  street.  The  four  main  tracks 
of  respondent  do  not  touch  the  last-mentioned  sidetracks,  but 
at  Maine  street  it  is  proposed  to  run  two  tracks  from  its  two 
easterly  main  tracks,  by  about  an  eight  per  cent  curve,  east- 
erly across  appellant  Columbia  and  Puget  Sound  Company's 
two  sidetracks  to  its  station  grounds  at  Jackson  and  Third 
streets;  and  again,  at  King  street,  the  Columbia  and  Puget 
Sound  Company  has  two  elevated  coal-bunkers  for  delivering 
coal  to  ships,  with  several  tracks  on  each.  One  of  these  bunk- 
ers is  high  enough  to  permit  trains  of  cars  passing  under  it> 
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but  the  other  is  not,  .and,  in  order  that  roora  may  be  made,  it 
is  proposed  to  rearrange  and  rebuild  this  bunker.  There  i» 
no  practical  possibility  of  respondent's  passing  these  bunkers 
to  the  southward  in  any  other  way  than  that  proposed,  unless- 
its  entire  road  be  carried  to  the  east  past  its  passenger  statiotv 
and  thence  across  appellants'  tracks  beyond  where  the  bunker= 
tracks  commence.  By  keeping  its  tracks  to  the  west,  from 
Washington  street  south  to  about  Jackson,  respondent  caa 
avoid  all  of  the  complicated  crossings;  *®*  and  by  that  method^ 
if  it  pursues  the  plan  of  continuing  its  four  tracks  southward^ 
they  will  cross  only  the  spur  of  the  Columbia  and  Puget 
Sound  Company  to  its  wharf,  the  spur  of  the  Northern  Pacifia 
Company  to  its  wharf,  and  the  elevated  tracks  to  the  coal- 
bunkers;  all  of  which  crossings  will  be  nearly  at  right  an- 
gles; and  its  passenger  station  tracks  will  need  to  cross  but 
three  of  appellants'  tracks  once  at  Jackson  street.  The  proof 
shows  such  an  arrangement  would  be  practically  as  easy  a. 
line  for  respondent  to  build  and  operate  as  the  one  proposed 
by  it. 

It  was  the  testimony  of  every  witness  upon  the  stand  in 
the  case  that  the  plan  proposed  by  respondent  made  a  most 
undesirable  series  of  crossings,  which  are  to  be  avoided,  from 
a  railroad  point  of  view,  by  all  means,  if  reasonably  possible;; 
and  from  the  standpoint  of  the  public,  which  has  occasion  to- 
use  the  cross  streets  constantly,  and  which  will  furnish  the- 
patronage  of  all  these  railroad  companies,  the  desirability  of 
some  other  scheme  is  equally  as  great,  for  the  constant  dan- 
gers arising  from  the  operation  of  a  railroad  traffic  amounting 
to  from  two  to  four  hundred  train  movements  a  day,  accord- 
ing to  the  estimates  of  both  parties,  are  too  obvious  for  argu- 
ment, occurring  as  they  will  in  the  heart  of  a  busy  city.  As 
proposed,  in  the  space  of  seven  hundred  feet  there  are  twenty- 
three  crossings  at  such  a  sharjmess  of  angle  that  trains  could 
not  move  upon  some  of  the  tracks  wliich  lie  substantially 
parallel  to  each  other  without  collision;  and  such  facilities  as 
the  Columbia  and  Puget  Sound  Company  has  for  the  trans- 
action of  its  local  business  in  the  city  over  the  sidetracks- 
mentioned  to  wagons  would  be  almost  entirely  destroyed. 
Time  and  effort  were  expended  in  showing  that  this  arrange- 
ment of  tracks  could  be  operated  by  means  of  interlocking; 
switches  and  watchmen.  Of  course  it  could  be  done,  and  it 
does  not  take  evidence  to  demonstrate  it;  but  neither  does  it 
take  evidence  to  show  that  it  must  be  a  most  embarrassing 
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■*'  situation  to  all  the  parties  to  the  case,  as  well  as  to  the 
public.  Respondent  suggested  that,  in  so  far  as  appellants* 
principal  tracks  were  concerned,  they  could  save  the  most  of 
these  crossings  by  moving  their  tracks  over  to  the  east  side 
of  Railroad  avenue,  where  the  city  has  voted  them  thirty 
feet  of  the  avenue  for  that  purpose;  but  it  is  well  understood 
that  one  railroad  company  is  not  thus  required  to  turn  out  of 
its  established  way  for  another  coming  into  the  same  neigh- 
borhood later.  The  last  comer  must  accommodate  itself  to 
the  first,  unless  another  contention  of  respondent,  to  be  noticed 
later,  is  sustained.  Probably  much,  perhaps  all,  of  this  diffi- 
culty has  arisen  from  the  attempted  establishment  of  Rail- 
road avenue  and  the  assumption  of  the  respondent  that  it 
could  not  travel  outside  of  its  limits;  if  so,  an  ordinance  from 
the  city  is  all  that  lies  in  the  way  of  correcting  the  error. 

Other  matter  in  the  case  related  to  the  comparative  length 
of  the  respective  railroads,  and  the  traffic  upon  them  past 
And  prospective.  Particular  obloquy  was  sought  to  be  cast 
upon  the  Columbia  and  Puget  Sound  road,  because  it  is  but 
s.  short  line  leading  into  some  coal  districts.  But  the  statutes, 
And  the  administration  of  them  by  courts,  do  not  make  the 
right  of  eminent  domain  depend  upon  the  length  of  a  rail- 
road or  the  amount  of  its  business,  and  neither  do  the  rights 
of  a  railroad  company  to  keep  what  it  is  in  good  faith  em- 
ploying in  such  business  as  it  has  depend  upon  the  like  con- 
siderations. Those  matters  relate  entirely  to  the  damages  to 
be  allowed  when  it  is  proposed  to  cross  their  rights  of  way 
and  tracks,  a  subject  which  this  opinion  will  not  discuss. 
The  evidence  clearly  showed  that  neither  of  the  appellants 
had  such  facilities  in  Seattle  as  they  ought  to  have.  These 
were  somewliat  awkwardly  situated  for  the  present  and  future 
operation  of  the  roads,  but  they  were  put  there  when  they  had 
to  serve  a  much  smaller  community,  and  the  owners  now  have 
to  operate  *®'  them  as  best  they  may.  All  of  this,  however, 
<3oes  not  detract  from  the  right  of  these  companies,  as  against 
the  respondent,  to  have  them  reniain  as  they  are,  undisturbed, 
except  as  its  necessities,  as  an  equal  servant  of  the  public, 
may  require  them  to  be  trenched  upon. 

4.  All  tliis  is  certainly  true,  unless  a  point  now  to  be  noticed 
is  sustained. 

Section  1571  of  tlie  General  Statutes  reads  as  follows: 

"  Every  corpor.'ttion  formed  under  this  chapter  for  the  con- 
etruction  of  a  railroad  shall  have  the  power  to  cross,  intersect, 
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join,  and  unite  its  railway  with  any  other  railway  before  con- 
structed at  any  point  in  its  route,  and  upon  the  grounds  of 
such  other  railway  company,  with  the  necessary  turnouts, 
sidings,  switches,  and  other  conveniences  in  furtherance  of 
the  objects  of  its  connections,  and  every  corporation  whoso 
railway  is  or  shall  be  hereafter  intersected  by  any  new  railway 
shall  unite  with  the  corporation  owning  such  new  railway  in 
forming  such  intersections  and  connections,  and  grant  the- 
facilities  aforesaid;  and  if  the  two  corporations  cannot  agree 
upon  the  amount  of  compensation  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossings  and  connections,  the 
same  shall  be  ascertained  and  determined  in  the  manner 
provided  by  law  for  the  taking  of  lands  and  other  property 
which  shall  be  necessary  for  the  construction  of  its  road," 

Without  any  direct  provision  on  the  subject,  one  railroad 
must  have  the  right  to  cross  another,  since  the  authority  to 
build  railroads  from  one  part  of  the  country  to  another  could 
not  be  exercised  without  it,  and  the  foregoing  section  merely 
regulates  the  manner  of  acquiring  that  right,  with  some  otliers. 
Appellants  contend,  however,  that  the  plan  proposed  by  re- 
spondent is  not  entitled  to  be  treated  as  a  crossing,  but  as  a 
longitudinal  taking  of  their  property  devoted  to  public  uses, 
and  therefore  not  authorized  either  by  the  statute  or  by  deci- 
sions of  courts.  It  is  a  general  rule  that  property  which  is 
already  devoted  to  one  public  use,  such  as  streets,  parks, 
burying-grounds,  state,  **'*  county,  and  other  public  institu- 
tions, and  railroad  riglits  of  way,  station  grounds,  terminal 
grounds,  yards,  and  the  like,  cannot  be  taken  for  another 
public  use  under  the  eminent  domain  laws,  unless  there  is 
express  or  clearly  injplied  statutory  authority  therefor.  Gen- 
eral Statutes,  sections  1574,  1575,  provides  for  cases  where 
public  grounds  under  the  jurisdiction  of  counties  and  cities 
are  necessary  for  railroad  purposes,  but  there  is  nothing  fur- 
ther in  our  statutes  on  that  subject,  except  that  Code  Pro- 
cedure, section  658,  makes  provision  for  the  cases  where  it  is 
necessary  for  a  railroad  to  go  through  a  canon,  pass,  or  defile 
already  occupied  by  an  earlier  road. 

The  leading  cases  on  this  point  are  Matter  of  Boston  etc. 
Jl.  R.  Co.,  53  N.  Y.  575,  concerning  the  taking  of  a  public 
park,  and  Matter  of  City  of  Buffalo,  68  N.  Y.  167,  where  lands 
used  for  railroad  yards,  tracks,  and  switches  were  sought  to 
be  taken  for  the  building  of  a  canal.  Others  are:  liaUiviore 
etc.  R.  R.  Co.  v.  Norths  103  Ind.  486;  In  re  Providence  etc.  R.  R, 
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<7o.,  17  R.  I.  324;  St.  Paul  Union  Depot  Co.  v.  St.  Paul,  80 
Minn.  859;  Barre  R.  R.  Co.  v.  Montpelier  etc.  R.  R.  Co.,  61  Vt. 
1;  15  Am.  St.  Rep.  877;  Appeal  of  Sharon  Ry.  Co.,  122  Pa. 
St.  588;  9  Am.  St.  Rep.  183. 

Appellants,  as  an  inducement  to  the  holding  that  the  re- 
spondent's plan  amounts  to  a  longitudinal  taking,  ask  a  find- 
ing that  the  tracks  to  be  crossed  constitute  a  part  of  their  yard? 
hut  we  do  not  think  they  make  out  a  case  for  the  application  of 
the  rule  as  to  yards.  Certainly  the  Northern  Pacific  Company 
does  not,  for  it  has  only  one  track  and  one  switch  leading  to 
its  wharf  within  the  disputed  ground,  and  as  to  both  appel- 
lants, if  the  ordinance  No.  262,  sustained  in  Columbia  etc.  R.R. 
Co.  V.  Seattle,  6  Wash.  832,  is  to  have  any  force  in  limiting 
its  authority  to  lay  tracks  along  the  water  front,  they  ex- 
hausted their  right  to  lay  tracks  ***  when  they  constructed 
a  double  track  along  the  thirty  foot  right  of  way  designated 
by  the  ordinance,  for  there  was  no  mention  of  sidetracks  in 
the  ordinance  except  switches  to  wharves.  As  to  the  bunker 
tracks  in  King  street,  we  think  it  safe  to  say  that  no  railroad 
■company  should  be  permitted  to  claim  that  tracks,  no  matter 
how  numerous,  when  constructed  lengthwise  upon  a  public 
street,  constitute  a  part  of  its  yard  so  that  they  may  not  be 
■crossed  by  a  new  railroad  where  there  is  a  reasonable  neces- 
€ity  therefor.  In  such  case  all  that  the  railroad  has  is  a  per- 
manent license  not  coupled  with  any  interest  in,  or  ownership 
-of,  the  land,  or  any  contingency  through  which  it  may  acquire 
the  land. 

But,  notwithstanding  we  cannot  find  these  to  be  j'ards  of 
the  appellants,  it  appears  obvious  from  the  maps  on  file  in 
the  caf-e  that  as  to  the  two  westerly  tracks  of  respondent 
there  is  much  more  than  a  crossing,  or  even  a  double  cross- 
ing, for  these  two  tracks  lie  lengthwise  of  the  appellants' 
thirty  foot  right  of  way,  or  so  nearly  so  that  for  a  distance 
of  niore  than  four  hundred  feet  it  will  be  impracticable  to 
operate  either  track  or  set  of  tracks  when  any  one  of  the 
otlier  tracks  is  in  actual  use,  for  want  of  passing  room.  We 
■do  not  think  that  the  creation  of  such  a  situation  is  what  the 
law  means  when  it  gives  one  railroad  the  right  to  cross  an- 
other, nor  did  any  of  the  witnesses,  some  of  whom  were  per- 
sons of  large  experience  as  engineers  and  practical  railroad 
operators,  speak  of  any  such  case  existing.  One  instance  of 
a  double  crossing  caused  by  the  straight  track  of  one  road  in- 
tersecting the  curved  track  of  another  at  Dayton,  Ohio,  waa 
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shown  to  have  existed  for  some  years  ending  fifteen  years 
ago,  but  whether  that  case  was  brought  about  by  condemna- 
tion proceedings  or  not  did  not  appear.  It  was  testified  that 
there  were  some  worse  crossings  tlian  this  proposed,  all  things 
considered,  and  the  respondent,  as  an  example,  put  in  evidence  ^^ 
a  number  *®®  of  the  Chicago  Engineering  News,  containing  a  \ 
cut  of  a  certain  set  of  crossings  in  that  city,  at  Stewart  avenue 
and  Twenty-first  street.  The  crossings  illustrated  look  com- 
plicated enough,  certainly,  but  although  five  different  rail- 
roads cross  each  other's  tracks  at  that  point,  none  of  them 
having  less  than  two,  and  one  of  them  having  four,  tracks, 
there  is  not  one  double  crossing,  and  there  is  no  instance  of 
a  track  or  set  of  tracks  overlaying  and  running  parallel  to, 
and  upon  the  tracks  of,  another  road.  Moreover,  the  article 
to  which  the  illustration  belongs  is  devoted  to  a  lamentation 
over  the  state  of  things  in  Chicago  growing  out  of  the  numer- 
ous and  complicated  grade  crossings  of  railroads  (of  which  the 
Stewart  avenue  crossings  is  a  fair  sample),  and  to  a  consid- 
eration of  the  best  method  of  doing  away  with  what  has  be- 
come such  a  nuisance  that  the  city  of  Chicago,  as  the  article 
shows,  has  ordered  the  elevation  of  all  such  tracks  at  immense 
cost,  or  their  removal  from  an  area  half  a  mile  wide  by  two 
or  three  miles  long.  The  argument  to  be  drawn  from  this 
example  is  not  favorable  to  this  proposition  considered  as  a 
crossing. 

Concerning  a  proposed  crossing  very  much  less  complicated 
than  this,  it  was  said  in  Missouri  etc.  Ry.  Co.  v.  Texas  etc.  Ry. 
Co.,  10  Fed.  Rep.  497:  "The  most  common  experience  has 
little  need  of  the  testimony  of  experts  to  aid  it  in  reach- 
ing the  conclusion  tliat  such  crossings  as  this  application 
tseeks  to  have  restrained  would  be  such  a  source  of  danger  of 
collision  in  the  transit  of  trains  as  could  not  be  adequately 
compensated  by  any  moneyed  consideration,  and  such  as 
should  not  be  permitted  except  under  the  pressure  of  some 
paramount  necessity  for  the  service  of  the  public  convenience 
or  of  the  state." 

5.  But  passing  this  matter,  the  final  position  of  the  re- 
spondent is  that,  no  n)atter  what  may  be  the  character  of  the 
crossing,  or  how  destructive  of  the  property  of  tlie  existing 
road,  "it  is  for  the  corporation  building  the  new  line  ***'  to 
select  its  route,  as  all  the  considerations  bearing  upon  that 
selection  dictate  to  it,  and  that  if  sucIj  route  requires  a  cross- 
ing and  recrossing  of  an  existing  line,  the  new  corporation  has 
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as  much  right  under  the  statute  to  make  such  crossing  and 
recrossing  as  it  would  have  to  make  a  single  crossing,"  though 
it  admits  that  an  attempted  crossing  in  bad  faith,  merely  for 
the  purpose  of  vexing  the  senior  road,  should  not  be  per- 
mitted. This  is  to  say  that,  so  long  as  the  junior  road  is  not 
convicted  of  bad  faith  in  its  proposition,  the  courts  have  no 
right  to  inquire  into  the  necessity  of  the  place  and  manner  of 
crossing,  but  must  simply  proceed  with  an  assessment  of  dam- 
ages, and  this  requires  a  study  of  our  statutes  on  the  subject. 

Certainly  all  of  the  provisions  of  General  Statutes,  chapter 
5,  title  18,  conferring  these  powers  on  railroad  corporations,  are 
to  be  exercised  in  the  manner  provided  for  in  Code  Proced- 
ure, chapter  6,  title  9,  known  as  the  eminent  domain  act. 
Section  1571  of  the  former  volume,  concerning  crossings,  ex- 
pressly makes  the  latter  law  applicable  where  the  companies 
cannot  agree.  Now  it  is  a  provision  of  Code  Procedure,  sec- 
tion 651,  that  if  at  the  time  and  place  appointed  for  the 
hearing  of  the  petition  the  court  or  judge  shall  be  satisfied  by 
competent  proof  "  that  the  land,  real  estate,  premises,  or  other 
property  so  sought  to  be  appropriated  are  required  and  nec- 
essary for  the  purposes  of  such  enterprise,"  he  shall  make  an 
order  for  a  jury.  The  mere  statement  of  the  petitioner  is  not» 
under  this  law,  to  be  taken  as  final,  but  the  court  must  be 
satisfied  by  "competent  proof,"  and  upon  that  and  that  alone 
he  is  authorized  to  act  further.  Nothing  is  said  about  cases 
where  there  may  be  a  failure  of  such  proof,  but  the  plain  impli- 
cation follows  that  if  the  proof  is  not  made  the  proceeding 
must  fail.  And  this  proof  must  satisfy  the  court  that  the  con- 
demnation as  proposed  is  "required  and  necessary,"  a  mere 
showing  of  convenience  or  lessening  of  expense  not  being 
sufficient:  Lewis,  **®  Eminent  Domain,  sec.  393;  Matter  of 
New  York  Central  R.  R.  Co.,  66  N.  Y.  407;  Appeal  of  Sharon. 
Ry.  Co.,  122  Pa.  St.  533;  9  Am.  St.  Rep.  133;  In  re  St.  Paul 
etc  Ry.  Co.,  37  Minn.  164. 

The  same  rule  applies  to  a  crossing,  and  according  to  the 
record  the  respondent  must  have  been  proceeding  in  the  court 
below  in  exact  accordance  with  it;  for  it  voluntarily  began 
the  case  by  oS"ering  proof  to  sustain  the  claim  that  the  cross- 
ing proposed  was  necessary,  and  some  hundreds  of  pages  of 
testimony  are  devoted  to  nothing  else.  But  respondent's 
claim  goes  further,  and  asserts  that  if  there  exists  a  necessity 
for  it  to  proceed  in  the  way  it  has  laid  out,  the  court  is  not  to 
consider  the  convenience  of  the  railroad  to  be  crossed  or  the 
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practicability  of  some  other  means  of  accomplishing  the  same 
purpose.  Plainly,  however,  if  the  junior  road  proposes  to  cross 
at  a  place  or  in  a  manner  which  will  be  disproportionately 
injurious  to  the  senior  road,  and  there  be  near  by  some  other 
place  where  the  junior  road  can  pass  and  go  on  its  way  with- 
out any  crossing  at  all,  it  must  follow  that  there  is  no  neces- 
sity for  the  crossing;  or  if  there  be  some  other  point  or  means  of 
crossing  imposing  less  cost  and  difficulty  of  operation  to  the 
senior  road,  and  merely  additional  expense  to  the  junior,  the 
like  want  of  necessity  is  evident. 

Respondent  does  not  suggest  what  disposition  is  to  be  made 
of  that  portion  of  General  Statutes,  section  1571,  which  pro- 
vides that  "if  two  corporations  cannot  agree  upon  ....  the 
points  and  manner  of  such  crossings  ....  the  same  shall 
be  ascertained  and  determined  in  the  manner  provided  by 
law  for  the  taking  of  lands."  But  it  is  very  important,  and, 
it  seems  to  us,  is  decisive  of  this  whole  matter;  and  it  is  es- 
pecially pertinent  here,  because  there  must  be  some  crossing 
of  appellants'  tracks  to  enable  respondent  to  prosecute  its 
enterprise.  The  matter  of  the  points  and  manner  of  crossing 
— the  place  where,  and  *®®  whether  under,  over,  or  at  grade — 
is  to  be  decided  upon  the  application  to  the  court,  and  by 
the  court,  since  it  is  an  exercise  of  its  equitable  powers: 
Chicago  etc.  R.  R.  Co.  v.  Chicago  &  Pac.  R.  R.  Co.,  6  Biss. 
219;  Humeston  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  74  Iowa, 
554. 

Lake  Shore  etc.  Ry,  Co.  v.  Chicago  etc.  R.  R.  Co.,  97  111.  506» 
is  cited  in  support  of  the  contrary  view,  to  the  effect  that  the 
junior  road  can  determine  the  point  of  crossing  for  itself,  so 
long  as  it  is  willing  to  pay  for  the  damage  it  does,  which  was 
assessed  in  Lake  Shore  etc.  Ry.  Co.  v.  Chicago  etc.  R.  R.  Co.^ 
100  111.  21.  In  the  former  case  the  court  was  construing  a 
statute  in  the  exact  words  of  our  General  Statutes,  section 
1571,  with  this  important  difference,  that  whereas  our  statute 
provides  that  where  there  is  no  agreement  between  two  cor- 
porations as  to  the  points  and  manner  of  crossing  "the  same 
shall  be  ascertained  and  determined  in  the  manner  provided 
by  law  for  the  taking  of  lands,"  etc.,  the  Illinois  statute 
merely  provided  that  "the  same  shall  be  ascertained  and  de- 
termined in  manner  prescribed  by  law":  Stats,  of  111.,  1885, 
p.  1914.  Moreover,  the  eminent  domain  act  there  under  dis- 
cussion did  not  contain  any  provision  requiring  the  court  to 
be  satisfied  of  the  necessity  of  the  proposed  taking:  Stats,  of 
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111.,  1885,  p.  1041  et  seq.  Counsel  in  the  case  were  contending 
that,  although  the  authority  to  cross  was  expressly  conferred 
by  the  statute,  it  was  inoperative,  because  it  was  a  taking  of 
property  which  could  not  betaken  without  compensation,  and 
no  law  had  been  enacted  for  the  ascertainment  of  such  com- 
pensation or  the  determination  of  the  points  and  manner  of 
crossing.  This  necessitated  the  court  to  say  that,  if  the  con- 
tention set  up  were  sustained,  it  must  result  that,  in  Illinois, 
no  railroad  could  cross  another  at  any  point,  and  it  held  that 
the  eminent  domain  act  was  adapted  and  intended  to  ascer- 
tain damages  for  railroad  crossings  as  well  as  other  condem- 
nations of  land;  but  it  confessed  that  the  *'*  law  had  not 
provided  the  method  of  ascertaining  the  points  and  manner 
of  crossing,  and  therefore  fell  back  upon  the  language  of  the 
act  which  gave  to  every  railroad  company  the  right  to  cross 
any  other  railroad  "at  any  point  on  its  route,"  and  inter- 
preted it  to  mean  that  the  petitioner  could  fix  its  own  point 
of  crossing,  referring  at  the  same  time  to  a  former  law  which 
authorized  commissioners  to  fix  points  and  manner  of  cross- 
ing. The  difference  between  the  two  statutes  is  so  obvious 
that  comment  is  unnecessary:  Lake  Shore  etc.  Ry.  Co.  v.  Ciu' 
cinnati  etc.  Ry.  Co.,  116  Ind.  578,  was  a  discussion  of  a  stat- 
ute exactly  like  our  General  Statutes,  section  1571,  except 
that  in  case  of  disagreement  the  points  and  manner  of  cross- 
ing were  to  be  fixed  ip  the  first  place  by  commissioners,  as 
was  the  amount  of  compensation.  On  a  question  as  to  the 
sufficiency  of  allegations  showing  an  inability  to  agree,  one 
side  arguing  that  the  necessity  for  showing  disagreement  only 
went  to  compensation,  the  court  said: 

"  We  cannot  see  how  it  is  possible,  looking  solely  to  the 
words  of  the  statute,  to  hold  that  all  that  it  refers  to  is  the 
matter  of  con)pensation,  since  to  reach  such  a  conclusion 
many  strong  and  clear  words  must  be  rejected.  The  lan- 
guage is  plain,  but  plain  as  it  is,  we  think  it  not  more  plain 
than  the  object  the  legislature  intended  to  accomplish.  It  is 
very  evident  that  the  legislature  did  not  mean  to  invest  the 
3'ounger  company  with  power  to  cross  at  any  point  and  in 
any  mode  it  might  elect;  but  that,  on  the  contrary,  it  meant 
to  prevent  the  arbitrary  exercise  of  the  right  to  cross  the  older 

line Our  conclusion  is  that  the  negotiations  which  the 

statute  requires  the  two  corporations  to  conduct,  are  negotia- 
tions concerning  the  three  things  we  have  enumerated — com- 
pensation, and  points  and  manner  of  crossing — and  that  if 
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these  three  things  cannot  be  settled  by  negotiation  they  must 
be  brought  before  the  appropriate  tribunal  for  adjudication.'* 

Cases  upon  statutes  similar  to  ours  and  that  of  Indiana  are 
found  in  St.  Louis  etc.  Ry.  Co.  v.  St.  Louis  etc.  ^''^  Ry.  Co.y 
100  Mo.  419;  Montana  etc.  Ry.  Co.  v.  Helena  etc.  R.  R.  Co.,  6 
Mont.  416;  Toledo  etc.  R.  R.  Co,  v.  East  Saginaw  etc.  R.  R. 
Co.,  72  Mich.  206;  Union  Pacific  Ry.  Co.  v.  Leavenworth  etc. 
Ry.  Co.,  29  Fed.  Rep.  728;  In  re  Lockport  etc.  R.  R.  Co.,  77 
N.  Y.  557;  In  re  Minneapolis  etc.  Ry.  Co.,  36  Minn.  481;  and 
In  re  St.  Paul  etc.  Ry.  Co.,  37  Minn.  164,  in  all  of  which  the 
matter  of  the  points  and  manner  of  crossing  are  treated  as, 
or  held  to  be,  matters  of  judicial  determination,  and  not  of 
arbitrary  exercise  by  the  petitioning  corporation. 

In  the  case  cited  above  from  6  Bissell,  the  United  States 
circuit  court  of  the  northern  district  of  Illinois  held  that  al- 
though the  general  policy  of  the  legislation  of  that  state  was  to 
allow  a  new  railroad  to  cross  an  existing  road  at  grade,  equity 
■would  interfere  to  compel  it  to  cross  overhead,  at  a  different 
place,  although  at  some  cost,  where  the  crossing  proposed  would 
materially  interfere  with  the  business  of  the  senior  road.  Judg- 
ing this  case  by  our  own  statute,  and  by  these  authorities,  we 
■do  not  think  the  respondent  made  out  a  case  of  necessity  that 
it  should  cross  appellants'  tracks  at  the  point  and  in  the 
manner  proposed,  except  as  to  the  crossing  beneath  the  coal- 
bunkers  of  the  Columbia  and  Puget  Sound  Company. 

One  of  the  items  in  which  it  failed  has  not  yet  been  men- 
tioned, viz.,  its  proposed  crossing  with  four  tracks.  It  showed 
no  definite  intentions  as  to  the  use  of  so  many  tracks,  but 
suggested  that  it  would  probably  use  the  easterly  two  tracks 
for  the  passage  of  its  freight  and  passenger  trains,  the  third 
track  for  the  passing  and  repassing  of  locomotives,  and  the 
fouth  track  for  connections  with  wharf  spurs.  All  of  these 
tracks  it  calls  "  main  tracks,"  but  they  are  obviously  so  in 
name  only.  The  main  line  consists  of  but  a  single  track,  and 
the  three  additional  tracks  are  for  mere  connections  between 
the  shops  and  the  freight  *^*  yard.  Conceding,  however, 
that  a  necessity  was  shown  for  two  tracks  for  the  purposes  of 
such  connection  through  the  city,  it  was  not  suggested  why 
these  two  tracks  could  not  perform  the  entire  service  required 
or  likely  to  be  required.  Ordmarily,  under  the  statute,  a  rail- 
road company  is  permitted  to  condemn  land  to  a  certain 
^idth,  and  may  maintain  thereon  as  many  tracks  as  it  sees 
£t,  but  in  such  a  case  as  this,  which  the  principal  of  respon- 
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dent's  witnesses  likens  to  the  case  of  a  cafion  or  defile,  the 
right  of  way  a.llowed  to  be  taken  should  be  limited  to  what  is 
necessary,  and  no  more.  With  two  tracks — an  inward  and 
an  outward — it  would  have  facilities  far  better  than  those  of 
either  of  the  appellants,  and  equal  to  those  of  nine  railroads 
in  ten  in  the  country.  Being  located  practically  upon  the 
streets  of  a  city,  where  the  whole  room  applicable  to  railroad 
purposes  is  shown  to  be  extremely  limited,  it  should  not  ex- 
pect more,  and  certainly  the  public  interest  would  not  be  sub- 
served by  conceding  more,  for  the  purposes  set  forth. 

6.  Appellants  claim  that  there  was  no  attempt  on  the  parfc 
of  respondent  to  agree  with  them  as  to  the  points  and  manner 
of  crossing,  and  the  record  sustains  them.  In  cases  of  cross- 
ings like  this  one,  courts  will  not  be  technical  in  requiring  an 
effort  to  agree,  but  the  theory  adopted  by  respondent,  and  its 
letter  to  the  appellants,  shows  that  it  purposely  limited  its 
proposition  to  one  of  compensation  for  the  specific  crossing 
described,  and  none  other.  The  importance  of  showing  aa 
attempt  to  agree  upon  the  three  cardinal  points  appears  from 
the  cases  we  have  cited  elsewhere. 

7.  We  do  not  think  there  was  error  on  the  part  of  the  judge 
who  heard  the  case  on  the  question  of  necessity  in  sending 
the  jury  trial  to  another  judge,  for  the  case  consisted  of  two 
distinct  branches.  If  a  judge  should  die,  or  retire  from  the 
bench  after  ordering  a  jury,  there  could  *"  certainly  be  no 
necessity  for  going  over  the  preliminary  part  of  the  case  again; 
but,  on  a  motion  for  a  new  trial  before  the  second  judge,  we 
think  the  whole  case  would  be  open  for  re-examination,  and 
the  better  practice  would  be  for  the  same  judge  to  hear  the 
entire  matter. 

8.  The  proposition  of  respondent  to  stipulate  that  it  would 
put  in  and  maintain  at  its  own  expense  all  necessary  frogs 
and  crossing  apparatus  was  proper,  and  is  sustained  by  author- 
ity: Chicago  etc.  R.  R.  Co.  v.  Joliet  etc.  Ry.  Co.,  105  111.  388; 
44  Am,  Rep.  799.  So,  also,  we  think,  would  be  the  proposi- 
tion to  construct  and  maintain  the  overhead  arrangement  for 
the  crossing  under  the  bunkers,  the  manner  of  construction 
being  left  to  the  court  in  case  the  parties  could  not  agree. 

Other  questions  in  the  case  appealed  have  either  been 
covered  or  are  immaterial  to  a  decision.  The  decree  of  ap- 
propriation will  be  reversed,  and  the  petition  dismissed. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Hoyt,  J.,  dissents. 
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Eminent  Domain — Railroads— Right  of  One  Railroad  to  Condemn 
Crossing  Over  Right  of  Way  of  Another. — This  subject  and  the  various 
questions  incidental  thereto  will  be  found  thoroughly  discussed  in  the  follow- 
ing cases:  National  Docks  etc.  By.  Co.  v.  State  etc.  Canal  Co.,  63  N.  J.  Eq.  217; 
26  Am.  St  Rep.  421,  and  note;  Toledo  etc.  By.  Co.  v.  Detroit  etc.  B.  B.  Co.,  62 
Mich.  5G4;  4  Am.  St.  Rep.  875;  Appeal  of  Sharon  By.  Co.,  122  Pa.  St  533;  9 
Am.  St  Rep.  133,  and  extended  note;  Appeal  of  Pittsburgh  etc  B.  B.  Co.,  122 
Pa.  St.  511;  9  Am.  St  Rep.  128. 

Eminent  Domain. — Marsh  Lands  Subject  to:  Note  to  Tidewater  Oo. 
▼.  Coster,  90  Am.  Deo.  646. 


Fii^ST  National  Bank  of  Aberdeen  v.  Andrews. 

[7  Washington,  261.] 

National  Banks  Have  Authority  to  Take  Assignments  of  Notes  and 
Mortgages  upon  real  estate  to  secure  payment  of  loans  made  to  the 
mortgagees. 

Mortgage  to  Secure  Different  Notes — Priorities. — An  assignment  to 
dififerent  persons  of  notes  secured  I  y  the  same  mortgage,  but  made  pay- 
able at  different  dates,  either  with  or  without  an  accompanying  assign- 
ment of  the  mortgage,  does  not  entitle  the  holder  of  the  note  first  coming 
due  to  any  prior  right  to  the  proceeds  of  a  foreclosure  sale  of  the  mort- 
gaged premises.  On  the  contrary,  all  the  assignees  are  entitled  to  shar* 
pro  rata  in  the  proceeds  of  the  mortgaged  premise*. 

N.  W.  Bush,  for  the  appellants. 

McKinlay,  TAnn,  and  Bridges,  for  the  respondent. 

*®*  Dunbar,  C.  J.  On  December  31,  1891,  Andrews  made 
his  two  promissory  notes  payable  to  E.  C.  Finch,  numbered 
1  and  2.  No.  1  was  payable  six  months  from  date,  and  No.  2 
"Was  payable  nine  months  from  date.  At  the  time  of  the  exe- 
<;ution  of  the  notes,  Andrews  made  and  delivered  to  Finch  a 
mortgage  on  real  estate,  to  secure  the  payment  of  both  of  said 
notes.  On  said  day  Finch  sold  note  No.  1  to  the  First  National 
Bank  of  Aberdeen,  and  guaranteed  the  payment  thereof.  No 
assignment  of  any  part  of  the  mortgage  was  made  to  the 
bank,  nor  was  the  mortgage  delivered  to  it.  The  mortgage 
was  recorded  by  Finch  on  March  28,  1892,  in  the  proper 
office  of  record.  On  April  9,  1892,  Finch  sold  note  No.  2  to 
Alexander  Young,  and  indorsed  it  without  recourse  on  him, 
but  at  the  same  time  he  made  and  delivered  a  written  assign- 
ment to  so  much  of  said  mortgage  as  secured  the  payment  of 
note  *®*  No.  2,  and  also  delivered  to  Young  the  mortgage 
itself.  An  action  was  brought  by  the  bank,  to  which  Young 
was  made  a  party.  Young  afterwards  brought  an  action  to 
foreclose,  and  these  actions  were  consolidated  by  the  court, 
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and  upon  which  trial  the  court  decided  that  the  note  of  the 
bank  was  entitled  to  a  priority  of  the  proceeds  arising  froin: 
tlie  sale  of  the  mortgaged  premises. 

There  are  two  questions  of  law  involved  is  this  case:  1.  Th» 
question  of  authority  on  the  part  of  the  national  bank  to  take 
a  mortgage  on  real  estate  to  secure  payment  of  a  loan  where 
a  debt  had  not  been  previously  contracted;  2.  The  question, 
of  priority,  where  the  holder  of  two  promissory  notes,  coming 
due  at  different  times,  secured  by  mortgage,  parts  with  their 
ownership  to  different  persons  at  different  times;  and  the  sui» 
realized  from  the  sale  of  the  mortgaged  premises  proves  in- 
sufficient to  pay  the  notes  in  full. 

The  first  question  involves  the  determination  of  the  scope 
and  extent  of  the  prohibition  imposed  upon  national  banks 
by  sections  5136  and  5137  of  the  Revised  Statutes  of  the  United 
States,  which  provides,  in  substance,  that  a  national  bank 
may  loan  money  on  personal  security,  and  that  it  may  pur- 
chase, hold,  and  convey  real  estate  for  the  following  purposes^ 
and  no  other: 

*'  1.  Such  as  shall  be  necessary  for  its  immediate  accommo- 
dation in  the  transaction  of  its  business;  2.  Such  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  security  for  debts 
previously  contracted;  3.  Such  as  shall  be  conveyed  to  it  in 
satisfaction  of  debts  previously  contracted  in  the  course  of  its 
dealings;  and,  4.  Such  as  it  shall  purchase  at  sales  under 
judgments,  decrees  or  mortgages  held  by  the  association,  or 
shall  purchase  to  secure  debts  due  to  it." 

Upon  the  construction  of  this  statute  the  courts  of  the  differ- 
ent states  are  divided;  but  the  supreme  court  of  the  United 
States  has  uniformly  held  that  a  distinction  can  be  *®*  made 
between  borrowing  money  on  real  estate  and  accepting  an  as- 
signment of  a  mortgage  by  the  mortgagee  as  security  for 
money  borrowed  by  the  said  mortgagee.  This  doctrine  was 
first  announced  in  National  Bank  v.  Matthews,  98  U.  S.  621. 
In  that  case  A  executed  a  promissory  note  to  B,  and  secured 
in  paynjent  thereof  a  deed  of  trust  of  lands,  which  was  in  fact 
a  mortgage  with  a  power  of  sale  annexed.  The  bank,  on  se- 
curity of  the  note  and  deed,  loaned  money  to  B,  who  there- 
upon assigned  them  to  the  bank.  It  was  held  that  the  bank 
was  entitled  to  enforce  the  collection  of  the  note  by  sale  of  the 
lands.  This  decision  was  afterwards  indorsed,  and  the  doc 
trine  reaffirmed  in  National  Bank  v.  Whitney,  103  U.  S.  99; 
Reynolds  v.  Crawfordsville  First  Nat.  Bank,  112  U.  S.  405;  and 
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in  Fortier  v.  New  Orleans  Nat.  Bank,  112  U.  S.  439.  Whether, 
if  the  statute  were  before  us  for  primary  construction,  we 
would  conclude  that  the  distinction  made  by  the  supreme 
court  of  the  United  States  was  logical,  there  might  be  some 
question;  but  as  it  is  a  construction  of  the  United  States  stat- 
ute, and  the  United  States  supreme  court  has  decided  in 
Swope  V.  Leffingwell,  105  U.  S.  3,  that  it  has  authority  to  re-ex- 
amine the  judgment  of  a  state  court  where  this  question  is  in- 
volved, we  feel  bound  to  follow  the  decisions  of  that  tribunal^ 

On  the  question  of  priority  of  the  assignees,  an  investiga. 
tion  of  the  authorities  in  this  opinion  would  be  profitless,  for 
the  rules  announced  by  the  courts  are  absolutely  at  variance, 
and  cannot  be  reconciled.  There  are,  however,  two  general 
rules  promulgated  by  the  courts.  The  one  established  in  a 
large  number  of  states  is,  that  where  the  notes  are  made  pay- 
able at  different  dates  and  are  assigned  by  the  mortgagee, 
either  with  or  without  an  accompanying  assignment  of  the 
mortgage,  the  holder  of  the  first  note  coming  due  has  a  prior 
right  to  the  proceeds  of  the  mortgaged  *®*  premises.  In 
other  words,  that  the  right  of 'priority  among  the  respective 
assignees  was  tested  by  the  maturity  of  the  respective  notes. 
While  a  vast  number  of  cases  of  equally  respectable  authority 
hold  that,  under  the  circumstances  mentioned  above,  there  is 
no  preference  given  to  the  first  note  maturing,  and  that  in  the 
absence  of  expressed  stipulation  there  is  no  priority  in  the 
case  at  all,  and  that  all  the  assignees  are  entitled  to  share 
pro  rata  in  the  proceeds  of  the  mortgaged  premises.  Al- 
though the  former  rule  is  favored  by  such  eminent  authority 
as  Mr.  Pomeroy  in  his  Equity  Jurisprudence,  section  1201, 
the  latter  rule  appeals  to  our  judgment  as  being  more  equi- 
table. The  mortgage,  in  the  first  place,  was  executed  for  the 
equal  benefit  of  all  the  notes.  The  security  was  intended  as 
much  for  the  last  note  coming  due  as  for  the  first  one.  There 
seems  to  be  no  real  reason  why  the  relative  positions  of  the 
notes  and  mortgage  should  be  changed  because  the  owner- 
ship of  the  notes  has  changed.  The  value  of  the  notes  fre- 
quently depends  upon  the  security.  We  think  the  more 
equitable  and  consistent  rule  is  to  leave  their  values  undis- 
turbed by  their  assignment. 

Miller  v.  Washington  Savings  Bank,  decided  by  this  court, 
and  reported  in  5  Wash.  200,  is  cited  by  the  respondent  in 
favor  of  his  contention;  but  an  examination  of  this  case  shows 
that  the  court  did  not  attempt  to  announce  any  general  rule 
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on  the  question  involved  in  this  case.  That  decision,  in  fact, 
goes  further  against  the  position  of  respondent  in  this  case 
than  we  find  it  necessary  to  go,  as  it  was  there  decided  that 
the  priority  was  in  favor  of  the  note  last  maturing.  How- 
ever, no  rule  was  established,  as  it  was  decided  squarely 
upon  the  particular  circumstances  of  the  case. 

With  this  view  of  the  law,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  instructions  to  ascertain  the 
amounts  due  on  the  respective  notes,  and  order  a  pro  rata 
*®'  application  thereon  of  the  proceeds  of  the  mortgaged 
premises. 

Anders,  Hoyt,  Scott,  and  Stiles,  JJ.,  concur. 


Mortgage  SKcnRiKQ  Several  Notes— Pkiority. — When  a  mortgage  ia 
made  to  secure  several  notes  which  mature  at  different  times,  and  are  assigned 
to  different  persons,  and  the  proceeds  of  the  mortgaged  property  are  not 
enfficient  to  pay  all  the  notes,  such  proceeds  must  be  distributed  among  the 
different  holders  pro  rata,  irrespective  of  the  dates  of  the  assignments  or  the 
maturity  of  the  different  notes:  Penzel  v.  Brcokmire,  51  Ark.  105;  14  Am. 
St.  Rep.  23,  and  note,  with  the  cases  collected;  Whitehead  v.  Momll,  108 
N.  C.  65;  but  in  Schuliz  v.  Plankinton  Bank,  141  III.  116;  33  Am.  St,  Rep. 
290,  it  was  held  that  when  a  mortgage  is  given  to  secure  several  notes 
maturing  at  different  dates,  the  notes  are  entitled  to  priority  of  payment 
from  the  proceeds  of  the  property  embraced  in  the  mortgage  in  the  order 
in  which  they  respectively  become  due. 

National  Banks — Taking  Mortgage  to  Secure  Loan. — A  national  bank 
has  a  right  to  take  a  chattel  mortgage  for  the  purpose  of  securing  a  pre- 
viously contracted  debt,  and  to  enforce  the  same:  Spofford  v.  First  Nat. 
Bank,  37  Iowa,  181;  18  Am.  Rep.  6;  but  a  national  bank  has  no  power  to 
take  a  deed  of  trust  or  mortgage  on  real  estate  to  secure  a  contemporaneous 
loan:  Mattliews  v.  Skinker,  62  Mo.  329;  21  Am.  Rep.  425;  Fowler  v.  Scully, 
72  Pa.  St.  456;  13  Am.  Rep.  69». 
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[7  Washington,  336.  | 

Criminal  Law— Continuance— Right  of  Accused  to  be  Present. —The 
granting  of  a  continuance  in  a  criminal  case  in  the  absence  of  the  accused 
is  not  error  if  his  counsel  is  present,  and  it  does  not  appear  that  the  ac. 
cused  was  subjected  to  any  injustice. 

Criminal  Law — Cross-examination  of  Accused. —A  person  accused  of 
crime  testifying  in  his  own  behalf  for  the  sole  purpose  of  establishing  his 
innocence,  although  he  is  not  directly  questioned  as  to  his  guilt,  may  be 
cross-examined  relative  to  his  flight  soon  after  the  crime  was  committed 
for  the  purpose  of  evading  prosecution.  Such  cross-examination  is 
proper  as  affecting  the  credibility  of  the  accused  as  a  witness. 
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Ceiminal  Law— Cross- examination  or  Accused. — A  person  accased  of 
crime  testifying  in  his  own  behalf  is  subject  to  be  contradicted,  disputed, 
or  impeached  the  same  as  any  other  witness.  Cross-examination  for  this 
purpose  is  not  in  violation  of  a  constitutional  provision  that  no  person 
accused  of  crime  shall  be  compelled  to  give  evidence  against  himself. 

■Criminal  Law — Principal  and  Accessory. — Under  a  statute  abrogating 
the  distinction  between  principal  and  accessory  before  the  fact,  a  person 
may  be  found  guilty  under  an  indictment  charging  him  as  principal,  al- 
though the  evidence  shows  him  to  have  been  an  accessory  before  the 
fact. 

Larceny — Possession  of  Stolen  Property  as  Evidence  of  Guilt. — ^The 
late  possession  of  stolen  property  alone  is  not  sufficient  to  sustain  a  ver- 
diet  of  guilt  of  larceny,  but  it  is  a  circumstance  tending  to  show  guilt. 
An  instruction  embodying  this  proposition  is  not  open  to  the  objection 
that  it  charges  upon  matters  of  fact. 

Hyde^  Glass,  and  Reagan,  for  the  appellant. 

James  E.  Fenton,  prosecuting  attorney,  and  James  A,  Haight, 
for  the  state. 

"'''  Scott,  J.  The  defendant,  Arthur  Duncan,  was  con- 
victed of  the  crime  of  larceny,  and  he  a[)pealed  to  this  court, 
alleging  as  error  the  granting  of  a  continuance  of  the  cause 
from  the  18th  to  the  24th  of  March  witliout  his  personal  pres- 
ence. It  is  claimed  that  this  is  a  violation  of  section  22,  arti- 
cle 1,  of  the  constitution,  which  provides'that  "in  criminal 
prosecutions  the  accused  shall  have  a  right  to  appear  and  de. 
fend  in  person  and  by  counsel."  We  are  of  the  opinion,  how- 
ever, that  this  provision  has  reference  to  matters  connected 
with  the  trial,  and  not  to  any  thing  preliminary  thereto,  and 
tlie  granting  of  a  continuance  is  not  a  part  of  the  trial,  but  is 
a,  preliminary  matter.  Counsel  for  the  prisoner  was  present 
at  the  time  said  order  was  granted,  and  objected,  but  not  on 
the  ground  that  the  defendant  was  absent.  It  does  not  ap- 
pear that  the  defendant  "®  was  subjected  to  any  injustice  or 
injury  in  the  premises. 

Upon  the  trial  of  the  cause  the  defendant  took  the  stand 
and  testified  in  his  own  behalf.  Upon  his  cross-examination 
the  prosecuting  attorney  was  permitted  to  ask  him  questions 
relative  to  his  having  fled  soon  after  the  crime  was  committed 
for  the  purpose  of  evading  the  prosecution.  It  is  contended 
that  this  was  erroneous  upon  two  grounds:  1.  Because  not 
proper  cross-examination;  2.  Because  it  was  a  violation  of 
eection  9,  article  1,  of  the  constitution  of  the  state,  which  pro- 
vides that  "  no  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself." 
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As  to  the  first  ground,  it  is  contended  that  it  was  improper 
cross-examination,  because  in  the  direct  examination  of  the 
defendant  he  was  only  questioned  touching  his  movements  oa 
the  night  prior  to  his  arrest  and  on  the  morning  of  his  arrest, 
while  the  questions  relating  to  his  flight  from  the  state  and 
absence  from  the  trial  of  his  brother,  who  was  indicted  with 
him,  related  to  matters  happening  subsequent  thereto.  In  his 
direct  examination  the  defendant  had  been  questioned  gener- 
ally with  regard  to  his  connection  with  the  crime  charged,  and 
testified  in  relation  to  it.  He  was  not  asked  the  direct  ques- 
tion as  to  whether  or  not  he  was  guilty,  nor  did  he  in  specific 
words  deny  his  guilt,  but  the  whole  purpose  of  his  testimony 
was  to  show  that  he  was  not  guilty,  and  we  are  of  the  opinioD 
that  the  questions  complained  of  were  proper  as  tending  to 
affect  the  credibility  of  the  witness,  the  fact  of  flight  was  r^ome 
evidence  of  guilt,  and  as  such,  tended  to  show  that  the  de- 
fendant had  testified  untruthfully  in  endeavoring  to  show- 
that  he  was  not  guilty.  It  had  a  direct  bearing  upon  the 
truthfulness  of  his  testimony  in  chief. 

It  is  contended  that  the  jury  would  not  stop  with  consider- 
ing the  fact  of  flight  as  affecting  the  credibility  of  the  defend- 
ant only,  but  would  consider  it  as  evidence  of  his  *'*  being 
guilty  of  the  crime  charged.  It  is  doubtful  whether  a  divid- 
ing line  can  be  drawn  under  the  facts  of  this  case,  for  the  only 
way  it  could  affect  his  credibility  was  in  showing  that  he  wa» 
guilty  of  the  offense  charged,  and  that  consequently  the  testi- 
mony he  had  given  in  his  direct  examination  to  the  effect  that 
he  was  not  guilty  was  untrue.  But  be  this  as  it  may,  no  er- 
ror can  be  founded  in  the  premises,  for  the  instructions  given 
by  the  court  to  the  jury  that  the  fact  of  flight  might  be  taken 
as  evidence  of  guilt  were  given  at  the  request  of  defendant* 
For  instance,  defendant  requested  the  court  to  charge  as  fol- 
lows: 

"The  jury  may  consider,  as  one  of  the  circumstances  in 
this  case,  the  fact  that  defendant  did  not  appear  when  his  case 
was  called  for  trial  a  few  months  after  his  arrest;  but  the 
fact  that  defendant  fled  is  not  conclusive  proof  of  his  guilt, 
and  in  the  absence  of  other  evidence  is  not  sufficient  to  au- 
thorize a  verdict  of  guilty.  In  considering  the  circumstance 
of  flight,  the  jury  should  consider  the  reasons  why  defendant 
fled,  his  temperament,  his  surroundings,  the  advice  of  his 
friendi,  the  urgings  of  his  family,  and  all  that  influenced  him 
to  flee." 
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And  the  court  gave  this  instruction  with  others  relating 
thereto,  requested  by  the  defendant;  consequently,  if  a  dis- 
tinction can  be  drawn  between  considering  such  evidence  only 
as  aflfecting  the  credibility  of  the  defendant,  and  not  as  evi- 
dence of  his  guilt  of  the  crime  charged,  the  defendant  is  not 
in  a  position  to  take  advantage  of  it  in  this  case.  Nor  waa 
such  cross-examination  a  violation  of  the  constitutional  pro- 
vision aforesaid.  When  a  defendant  in  a  criminal  case  takes- 
the  witness-stand,  he  assumes  the  character  of  a  witness,  and 
as  such  is  subject  to  be  contradicted,  disputed,  or  impeached 
the  same  as  any  other  witness:  Code  Proc,  sec.  1307;  Boyl& 
v.  State,  105  Ind.  469;  55  Am.  Rep.  218;  Thomas  v.  State,  lOa 
Ind.  419;  State  v.  Pfefferle,  36  Kan.  90. 

It  is  further  contended  that  the  court  erred  in  charging: 
***  the  jury  that  the  defendant  might  be  convicted  if,  though 
not  standing  by  at  the  time  the  taking  was  done,  he  advised 
and  counseled  it  with  the  idea  and  with  the  intention  of  re- 
ceiving the  benefits  of  the  property  taken,  on  the  ground  that 
this  was  in  effect  telling  the  jury  that  the  defendant  might 
be  found  guilty  under  the  information  charging  him  as  prin- 
cipal, if  the  evidence  showed  him  to  have  been  an  accessory 
before  the  fact.  Section  1189,  Code  Procedure,  provides  that 
"  No  distinction  shall  exist  between  an  accessory  before  the 
fact  and  a  principal,  or  between  principals  in  the  first  and 
second  degree,  and  all  persons  concerned  in  the  commission 
of  an  offense,  whether  they  directly  counsel  the  act  constitut- 
ing the  offense,  or  counsel,  aid,  and  abet  in  its  commission^ 
though  not  present,  shall  hereafter  be  indicted,  tried,  and  pun- 
ished as  principals." 

Under  a  statute  substantially  like  this  the  supreme  court  of 
California  has  held  that  the  distinction  between  an  accessory 
before  the  fact  and  a  principal  is  abrogated,  and  that  an  ac- 
cessory before  the  fact  must  be  prosecuted,  tried,  and  punished 
as  principal,  and  that  it  is  sufficient  to  charge  such  accessory 
directly  as  principal:  People  v.  Ouieveras^  48  Cal.  19;  People 
V.  Rozelle,  78  Cal.  84. 

It  is  contended  that  charging  the  defendant  as  principal 
does  not  sufficiently  put  him  upon  his  guard  and  advise  hira 
of  the  facts  to  be  proven  against  him,  where  it  is  sought  to 
show  that  he  was  an  accessory  before  the  fact  but  not  a  direct 
participant  in  the  crime  itself,  and  that  consequently  an  in- 
nocent man  might  be  surprised  in  a  trial  by  the  proof  offered, 
and    not   have  sufficient  opportunity  to  prepare  therefor  ia 
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consequence  of  his  not  having  known  in  advance  the  facta  to 
be  shown  against  him.  But  we  doubt  if  there  is  any  more 
foundation  for  this  contention  than  there  would  be  where  the 
-effort  was  to  show  the  defendant  a  principal  in  the  commis- 
sion of  the  crime  charged.  For  instance,  in  the  crinje  charged 
here,  that  of  larceny  of  '**  a  steer  belonging  to  one  Neal 
Smythe,  it  was  possible  for  the  offense  to  have  been  committed 
in  so  many  different  ways  and  under  such  a  variety  of  cir- 
cumstances as  principal,  even,  that  in  the  case  of  an  innocent 
man,  the  formal  charge  itself  might  not  afford  an}'  accurate 
information  of  the  facts  and  circumstances  to  be  shown;  but 
in  such  a  case,  where  a  party  is  prosecuted  as  principal,  it  is 
not  contended  that  there  need  be  any  thing  more  than  a  for- 
mal charge. 

It  is  not  necessary  to  set  up  the  evidence  to  be  offered,  nor 
the  particular  facts  to  be  established.  For  instance,  as  to 
the  particular  part  of  the  county  where  the  property  was 
stolen,  whether  taken  in  the  night  or  in  the  daytime,  how 
taken,  or  how  converted  to  the  use  of  the  defendant,  the  kind 
of  property  other  than  as  one  steer,  etc.,  as  to  all  of  which 
the  evidence  might  widely  vary  in  different  cases  and  yet  be 
legitimate  evidence  under  an  information  couched  in  practi- 
■cally  the  same  words  charging  the  defendant  as  principal. 
And  until  it  is  made  necessary  by  law,  in  the  case  of  a  prose- 
cution for  a  crime,  to  set  up  the  particular  acts  to  be  proven 
against  a  principal,  it  is  not  necessary  to  set  the  same  forth 
in  tlie  case  of  an  accessory  before  the  fact. 

The  defendant  requested  the  court  to  give  the  following  in- 
struction: "The  jury  are  instructed  that  the  bare  possession 
of  stolen  property  alone  is  not  sufficient  to  sustain  a  verdict 
of  guilty,"  which  the  court  gave,  but  added  the  following: 
^'It  is  only  a  circumstance  tending  to  show  guilt."  It  is  con- 
tended that  this  is  error,  as  being  a  violation  of  section  16, 
article  4,  of  the  constitution,  which  provides  that  "judges 
shall  not  charge  juries  with  respect  to  matters  of  fact,  nor 
comment  thereon,  but  shall  declare  the  law."  It  is  not 
claimed,  however,  that  it  is  not  a  correct  statement  of  the 
proposition,  and  it  is  a  sufficient  answer  to  say  that  as  the  de- 
fendant requested  an  instruction  upon  this  point  he  cannot 
complain  upon  the  ground  stated,  because  '**  the  court  gave 
a  more  complete  statement  than  he  had  requested. 

Judgment  aflBrmed. 


Dec.  1893.]  State  v.  Duncak.  895 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 

Anders,  J.,  concurring.  I  think  tiie  cross-examination  of 
the  defendant  in  this  case  was  not  carried  beyond  the  legiti- 
mate bounds.  Whenever  a  defendant  becomes  a  witness  ta 
disprove  a  criminal  charge,  he  thereby  subjects  himself  to  tli& 
same  liabilities  in  cross-examination  as  does  any  other  witness^ 
and  may  be  cross-examined  as  to  any  pertinent  matters,  even 
although  such  testimony  may  tend  to  criminate  him.  Tiie 
statute  authorizing  parties  charged  with  offenses  to  testify  in 
their  own  behalf  was  never  intended  to  enable  them  to  testify 
as  to  facts  tending  to  disprove  guilt,  and,  at  the  same  time, 
to  suppress  other  facts  tending  to  shake  their  credibility,  or 
to  throw  additional  light  upon,  or  give  color  to,  facts,  and  cir- 
cumstances detailed  in  the  examination  in  chief.  The  object 
of  all  testimony  is  to  elicit  the  truth;  and  experience  has 
shown  that  it  is  only  by  cross-examination  that  the  whole 
truth  can  be  discovered.  No  one  can  be  compelled  to  give 
evidence  against  himself,  nor  can  any  one  accused  of  crime 
be  compelled  to  testify  in  his  own  behalf,  and,  if  he  does  not 
see  fit  to  do  so,  it  is  the  duty  of  the  court  to  charge  the  jury 
that  no  presumption  of  guilt  arises  therefrom.  But  when  a 
person  charged  with  the  commission  of  an  offense  voluntarily 
assumes  the  character  of  a  witness,  he  waives  his  constitu- 
tional protection  to  the  extent,  at  least,  of  being  cross-exam- 
ined according  to  the  rules  of  evidence.  And  if  he  states 
facts  tending  to  prove  his  innocence,  it  seems  to  me  that  it 
would  be  contrary  to  every  consideration  of  justice  to  permit 
him  to  refuse  to  state  other  facts  connected  with  the  offense 
which  might  tend  to  show  the  falsity  of  his  testimony  in  chief. 
No  one  would  contend  '*'  that  he  could  not  be  compelled  to 
answer  whether  he  had  not  made  declarations  out  of  court 
contrary  to  his  testimony  on  the  witness-stand,  and  I  am  un- 
able to  understand,  upon  principle  or  reason,  why  he  should 
be  permitted  to  refuse  to  state  whether  he  had  not  acted  con- 
trary to  his  declarations  as  a  witness. 

The  objection  that  the  court's  modification  of  the  instruc- 
tion requested  by  the  defendant  was  in  contravention  of  section 
16,  article  4,  of  the  state  constitution,  is  without  foundation, 
for  the  reason  that  all  that  was  added  thereto  was  plainly 
implied  in  the  instruction  as  originally  presented  to  the  court. 
I  see  no  error  in  the  record,  and  think  the  judgment  ought 
to  be  affirmed. 
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Stiles,  J.,  dissented  on  the  ground  that  when  a  person  accused  of  crime 
liaa  testified  to  the  legal  conclnsion  that  he  is  not  guilty,  without  any  direct 
-examination  concerning  the  fact  of  his  flight  soon  after  the  crime  was  com- 
mitted, it  is  not  proper  cross-examinatiou  to  question  him  relative  to  such 
flight  to  avoid  prosecution,  for  the  reason  that  this  is  an  independent  exam* 
ination  into  a  matter  wholly  foreign  to  the  direct  examination,  and  as  flight 
is  a  circumstance  tending  to  show  a  consciousness  of  guilt,  it  negatives  the 
legal  conclusion  of  innocence,  and  although  the  circumstance  of  flight  tends 
^  contradict  the  testimony  of  the  accused,  it  does  not  afl'ect  his  credibility 
•as  a  witness.  Its  only  eflfect  is  to  compel  the  prisoner  to  give  evidence 
«gaiiist  himself  in  direct  violation  of  the  constitutional  guaranty  that  no 
person  shall  be  compelled  in  any  criminal  case  to  give  evidence  against  him- 
self. Justice  Stiles  cited  Peoplev.  Yeaton,  75  Cal.  415,  as  an  instance  where 
precisely  the  same  attempt  was  made  to  cross-examine  an  accused  under  the 
^uise  of  impeachment  of  the  witness,  and  the  judgment  in  that  case  was  re- 
versed on  appeal  by  a  unanimous  court  for  error  committed  in  compelling 
the  witness  to  answer.  The  dissenting  justice  also  stated,  in  support  of  his 
▼iews,  the  well-established  rule  that  a  party  has  no  right  to  cross-examine 
*ny  witness  except  as  to  facts  and  circumstances  connected  with  the  matters 
titated  in  his  direct  examination,  and  if  he  wishes  to  examme  him  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own,  and  calling  him  as 
euch:  Philadelphia  etc.  R.  R.  Co.  v.  StimpHon,  14  Pet.  461;  1  Greenleaf  ou 
Evidence,  sec.  445;  1  Wharton  on  Evidence,  sec.  529;  1  Rice  on  Evidence, 
586;  Rapalje  on  Law  of  Witnesses,  sec.  246.  He  also  stated  that  the  correct 
rule  was  laid  down  in  Boyle  v.  State,  105  Ind.  469,  55  Am.  Rep.  218,  where 
it  was  said  that  "The  cross-examinatiou  of  a  witness  must  be  confined  to 
the  subject  opened  by  direct  examination.  This  settled  rule  does  not,  how- 
ever, restrict  the  cross-examination  to  the  specific  facts  developed  by  the 
direct  examination,  but  does  confine  it  to  the  subject  of  that  examination. 
Where  a  subject  is  opened  by  the  direct  examination,  the  cross-examiniug 
counsel  may  go  fully  into  the  details  of  the  subject,  and  is  not  confined  to 
the  particular  part  of  it  embraced  within  the  questions  asked  upon  the  direct 
examination." 

Accessories  and  Accomplices — Who  Ark  Pkin'Cipals. — All  persons 
who  are  present  at  a  wrongful  act  and  participate  therein  by  counsel,  advice, 
or  otlierwise,  are  regarded  as  principals  and  held  liable  as  such;  this  rule 
prevails  in  criminal  cases:  Willi  v.  Lucas,  110  Mo.  219;  33  Am.  St.  Rep.  436, 
*nd  note;  White  v.  People,  139  111.  143;  32  Am.  St.  Rep.  196,  and  note:  State 
T.  Whitson.  Ill  N.  C.  695;  Commonwealth  v.  Hollister,  157  Pa.  St.  13.  Where 
two  persons  are  jointly  indicted  for  a  crime,  one  as  principal  and  the  other 
«s  aider,  the  one  charged  as  aider  may  be  found  guilty  as  principal,  each 
being  criminally  liable  for  the  act  of  the  other:  Benge  v.  Commonwealth,  92 
Ky.  1.  All  distinctions  between  principals  in  the  first  and  second  degree 
and  accessories  before  the  fact  have  been  abolished  in  Missouri:  State  r, 
Johnson,  111  Mo.  578. 

Larceny. — Possession  ot  Stolen  Property  very  soon  after  the  larceny 
raises  a  presumption  of  guilt  which,  if  not  rebutted,  will  warrant  a  convio. 
tion  of  the  larceny:  Huggint  v.  People,  135  111.  243;  25  Am.  St.  Rep.  357,  and 
note;  Robb  v.  State,  35  Neb.  285;  Blalcer  v.  State,  130  Ind.  203;  Blankenship 
▼.  State,  55  Ark.  244;  Williamson  v.  Slate,  30  Tex.  App.  330;  Clark  v.  State^ 
30  Tex.  App.  402;  Sheppetxl  v.  State,  94  Ala.  102.  See,  also.  State  y.  Taylor, 
111  Mo.  538. 
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AccuaED  A3  Witness — Cross-Examination  of. — In  general,  a  person 
accused  of  crime  by  voluntarily  taking  the  witness-stand  in  his  own  behalf 
changes  his  status  from  defendant  to  witness,  and  consequently  may  be 
treated  like  any  other  witness.  In  other  words  a  defendant  in  a  criminal 
«ase  taking  the  witness-stand  to  testify  in  hia  own  behalf,  assumes  the 
'Character  of  a  witness,  and  is  entitled  to  the  same  privileges,  and  subject  to 
the  same  tests,  and  to  be  contradicted,  discredited,  or  impeached  in  like 
manner  as  any  other  witness:  Keyes  v.  State,  122  Ind.  527;  Brandon  v.  People, 
42  N.  Y.  265;  State  v.  Witham,  72  Me.  531;  State  v.  Red,  53  Iowa,  69; 
Disque  v.  State,  49  N.  J.  L.  249;  State  v.  Pfefferle,  36  Kan.  90;  Thomas  v. 
State,  103  lud.  419;  State  v.  Beaty,  25  Mo.  App.  214;  State  v.  Abrams,  11 
Or.  169;  Peoples.  Reinhart,  39  Cal.  449.  In  Missouri  the  narrow  rule  pre- 
vails, that  a  defendant  in  a  criminal  case,  testifying  in  his  own  behalf,  can 
be  cross-examined  only  as  to  matters  directly  referred  to  by  him  in  his 
examination  in  chief:  State  v.  McLaughlin,  76  Mo.  320;  State  v.  Porter,  75 
Mo.  171;  State  V.  Cliamberlain,  89  Mo.  129.  Cases  exist  iu  other  jurisdic- 
tions which  support  this  doctrine:  State  v.  Saunders,  14  Or.  300;  People  v. 
O'Brien,  66  Cal.  602,  but  in  the  subsequent  case  of  People  v.  Rozelle,  78  Cal. 
Bi,  it  was  held  that  the  cross-examination  of  a  defendant  in  a  criminal  case 
•s  to  matters  aboutwhich  he  is  examined  in  chief,  is  not  confined  within 
narrower  limits  than  in  the  case  of  any  other  witness,  except  that  the  court 
may  not  have  such  discretion  as  to  the  extent  and  scope  of  the  cross-exami- 
nation as  in  the  case  of  other  witnesses.  Consequently  if  the  defendant  on 
his  direct  examination  denies  the  commission  of  the  crime  charged,  he  may 
be  cross-examined  as  to  whether  a  letter,  which  tends  to  contradict  such 
denial  and  to  show  a  perpetration  of  the  crime,  is  in  his  handwriting.  The 
action  of  a  trial  court  in  permitting  a  defendant  testifying  in  his  own  behalf 
to  be  cross-examined  on  matters  not  referred  to  in  his  direct  examination,  is 
not  reviewable  on  appeal  unless  objections  were  made,  and  exceptions  re- 
served at  the  time:  State  v.  Turner,  110  Mo.  196. 

W^hen  an  accused  becomes  a  witness  in  his  own  behalf,  and  denies  that  he 
eommitted  the  crime  for  which  he  is  on  trial,  a  wide  latitude  of  cross-exami- 
nation is  permissible,  owing  to  the  general  nature  of  defendant's  statement: 
People  V.  Mulllngs,  83  Cal.  138;  17  Am.  St.  Rep.  223.  Upon  the  cross-exami- 
nation of  such  witness,  such  deflections  from  the  matter  brought  out  on 
direct  examination  are  allowed  as  may  be  necessary  to  bring  the  whole  mat- 
ter trenched  upon  by  the  direct  examination  before  the  court,  and  to  extract 
the  whole  truth  concerning  the  matter  brought  forward  by  the  accused. 
Successful  efforts  of  this  nature  must  necessarily  operate  materially  against 
him,  but  having  voluntarily  placed  himself  on  the  witness-stand,  he  must 
abide  the  consequences.  It  has  been  decided,  that  when  a  defendant  in  a 
criminal  case  becomes  a  witness  in  his  own  behalf,  it  is  in  the  discretion  of 
the  court  to  allow  him  to  be  cross-examined  on  the  whole  case,  and  the 
exercise  of  such  discretion  is  not  reviewable  as  error  on  appeal:  Dii-que  v. 
State,  49  N.  J.  L.  249.  If,  on  his  direct  examination,  he  undertakes  to  state 
all  that  occurred  between  two  points  of  time,  he  may  be  asked,  on  his  cross- 
examination,  if  he  has  omitted  any  thing  pertinent  to  the  case,  and  his  at- 
tention may  be  directed  to  the  precise  point  by  asking  him  if  some  specified 
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thing  dici  not  occur:  People  v.  Russell,  46  Cal.  121.  If,  on  his  cross-exami* 
nation,  he  has  voluntarily  made  statements  concerning  matters  not  embraced 
in  his  direct  examination,  he  may  be  cross-examined  for  the  purpose  of 
making  such  statements  more  clear:  People  v.  Hullon,  73  Cal.  243.  In  the 
discretion  of  the  court  he  may  be  cross-examined  and  afterwards  recalled 
for  further  cross-examination:  State  v.  Cohn,  9  Nev.  179.  He  may  be  re* 
called  by  the  state  and  cross-examined  for  the  purpose  of  laying  the  foun- 
dation for  impeaching  his  testimony,  if  such  cross-examination  relates  to  th» 
testimony  he  has  given  in  his  own  behalf:  State  v.  Home,  9  Krin.  119.  A 
person  on  trial  for  violating  an  election  law  by  writing  names  improperly  ou 
a  registration  book,  who  testifies  in  his  own  behalf  that  he  did  not  so  writ* 
the  names,  may  be  compelled,  .on  cross-examination,  to  write  the  same  name* 
on  paper,  in  the  presence  of  the  jury,  for  the  purpose  of  comparing  the 
names  when  thus  written  with  the  writing  in  the  registration  book:  United 
States  V.  Mullaney,  32  Fed.  Rep.  370. 

A  defendant  on  trial  for  murder,  who  testifies  in  his  own  behalf,  and  give* 
a  detailed  account  of  his  feeling  on  the  day  of  the  homicide,  for  the  purpose 
of  showing  an  absence  of  malice,  may  be  asked  on  cross-examination  if  ha 
did  not  on  that  day  state  that  he  had  the  same  right  to  kill  a  man  trying  to 
•teal  his  land  as  one  trying  to  steal  his  horse.  Such  evidence  is  competent 
as  showing  his  malice:  Stcite  v.  West,  95  Mo.  139.  A  person  accused  of 
murder,  who,  on  the  witness-stand,  admits  the  homicide,  and  claims  that  ho 
committed  it  on  account  of  insults  offered  by  the  deceased  to  his  wife,  is 
properly  asked  on  cross-examination  if  she  is  his  lawful  wife:  Watson  v. 
Commonwealth,  87  Va.  608.  A  defendant  in  a  bastardy  proceeding  having 
testified  in  defense,  denying  having  had  intercourse  at  the  time  stated  in  the 
complaint  and  sustained  by  the  evidence,  may  be  required  on  cross-exami- 
nation to  answer  whether  he  had  such  intercourse  at  another  time:  State  v. 
Klilzke,  46  Minn.  343.  The  extent  to  which  an  accused  may  be  cross-exam- 
ined on  matters  irrelevant  and  collateral  to  the  main  issue,  with  a  view  of 
impairing  his  credibility,  depends  upon  the  appearance  and  conduct  of  the 
witness  and  all  the  circumstances  of  the  case,  and  necessarily  rests  in  the 
sound  discretion  of  the  trial  court;  and  it  is  only  where  there  has  been  a 
clear  abuse  of  that  discretion  that  error  is  committed:  State  v,  Pfefferle,  36 
Kan.  90;  Hanoff  v.  Stale,  37  Ohio  St.  179;  41  Am.  Rep.  496.  Under  the 
rule  that  a  defendant  who  voluntarily  becomes  a  witness  in  his  own  behalf 
is  subject  to  the  same  rules  and  tests  as  any  other  witness,  he  may  be  re- 
quired to  answer  on  cross-examination  whether  he  has  not  been  charged  with, 
or  convicted  of,  a  similar  crime  at  some  previous  time  to  that  alleged  in  the 
indictment  under  which  he  is  on  triaL 

Questions  of  this  nature  are  allowed  with  a  view  of  testing  the  credibility 
of  the  witness:  State  v.  Probasco,  46  Kan.  310;  State  v.  Pfefferle,  36  Kan. 
90;  Hanoff  V.  State,  37  Ohio  St.  178;  41  Am.  Rep.  496;  State  v.  Eilwood,  17 
R.  I.  763;  State  v.  Bacon,  13  Or.  143;  57  Am.  Rep.  8;  Commonwealth  v.  StiU 
limn,  150  Mass.  315;  People  v.  Johnson,  57  Cal.  571;  People  v.  Irving,  95 
N.  Y.  541.  The  only  exception  to  this  rule  is  that  existing  under  a  peculiar 
statute  in  Missouri,  under  which  it  is  held  that  it  is  error  to  compel  an 
accused  on  cross-examination  to  answer  the  question  whether  he  has  been 
previously  convicted  of  a  felony  or  other  crime:  State  v.  Brent,  100  Mo.  531. 

There  is  a  conflict  in  the  authorities  as  to  whether  a  person  accused  of  one 
crime  can  be,  after  offering  himself  as  a  witness,  cross-examined  as  to  hia 
former  indictment  for,  or  conviction  of,  a  crime  of  a  different  nature  for  the 
purpose  of  testing  his  credibility.     A  majority  of  the  cases  bold  that  such 
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cross-examination  tnnst  be  confined  to  questions  regarding  his  former  con- 
viction of,  or  indictment  for,  a  crime  similar  in  nature  to  that  for  which  h« 
is  on  trial.  Thus  it  is  held  that  a  defendant  in  a  criminal  case,  who  avails 
himself  of  the  statutory  privilege  of  testifying  in  his  own  behalf,  cannot  ba 
cross-examined  against  his  objection  as  to  former  indictments  against  him 
for  other  and  diflferent  offenses  not  pertinent  to  the  issue  to  be  tried:  Smith 
V.  State,  79  Ala.  21;  State  v.  Huff,  11  Nev.  17;  People  v.  Crapo,  76  N.  Y- 
288;  32  Am.  Rep.  302;  People  v.  Brmon,  72  N.  Y.  571;  28  Am.  Rep.  183; 
People  v.  Noelke,  94  N.  Y.  137;  46  Am.  Rep.  128;  People  v.  Irving,  95  N.  Y. 
641.  Other  cases  hold  that  the  accused  may  be  compelled  to  state  on  cross- 
examination  whether  he  has  been  arrested  for,  or  convicted  of,  another  and 
different  crime,  at  a  previous  time,  with  a  view  to  affect  his  standing  as  a 
witness:  Peuple  v.  Foote,  93  Mich.  38;  State  v.  Lawhorn,  88  N.  0.  634; 
King  v.  State,  91  Tenn.  617.  Questions  as  to  specific  acts  or  facts  which  tend 
to  discredit  the  accused,  or  to  impeach  his  moral  character,  may  be  asked 
him  on  cross-examination:  People  v.  Irving,  95  N.  Y.  541;  State  v.  Huff,  11 
Nev.  17;  Keyea  v.  State,  122  Ind.  527.  But  to  entitle  the  prosecution  to 
cross-examine  him  about  matters  which  are  irrelevant  to  the  main  issue,  and 
calculated  to  prejudice  him  with  the  jury,  they  must  at  least  be  such  as 
clearly  go  to  impeach  his  general  moral  character  and  his  credibility  as  a 
witness:  People  v.  Crapo,  76  N.  Y.  288;  32  Am.  Rep.  302;  State  v.  Bacon,  13 
Or.  143;  57  Am.  Rep.  8  ;  and  a  sound  discretion  will  never  sanction  inquiries 
the  sole  object  of  which  is  to  disgrace  the  witness,  and  not  to  test  his  credi- 
bility: State  V.  Bacoii,  13  Or.  143;  57  Am.  Rep.  8;  People  v.  Brown,  72 
N.  Y.  571;  28  Am.  Rep.  18.S. 

It  is  well  settled  that  when  an  accused  becomes  a  witness  in  his  own  be- 
half,  he  cannot  be  compelled  on  cross-examination  to  disclose  confidential 
communications  between  himself  and  his  attorney,  nor  can  such  disclosures 
be  required  of  the  attorney  without  the  consent  of  the  accused:  Duttenhofer 
V.  State,  34  Ohio  St.  91;  32  Am.  Rep.  362;  Swenk  v.  People,  20  111.  App.  Ill; 
State  v.  White,  19  Kan.  445;  27  Am.  Rep.  137;  but  if  the  accused  on  direct 
examination  goes  into  the  matter  of  consultations  or  communications  with 
his  counsel,  he  may  be  compelled  to  answer  fully  on  cross-examination: 
Swenk  v.  People,  20  111.  App.  111. 

Pkivileoe— Self-incrimination. — If  a  person  charged  with  crime  volun- 
tarily offers  himself  as  a  witness  in  his  own  behalf  to  disprove  the  criminal 
charge  he  thereby  waives  his  constitutional  privilege  of  refusing  to  answer 
questions  on  cross-examination  because  his  answers  may  tend  to  criminate 
himself.  So  far  as  concerns  questions  touching  tlie  merits,  the  defendant, 
by  making  himself  a  witness  as  to  the  offense,  waives  his  privilege  as  to  all 
matters  connected  with  the  crime,  and  may  be  cross-examined  as  to  every 
thing  relevant  to  the  issue:  State  v.  Thomas,  98  N.  C.  599;  2  Am.  St.  Rep, 
351;  Stale  v.  Allen,  107  N.  C.  805;  Spies  v.  People,  122  111.  I;  3  Am.  St.  Rep. 
320;  Commonwealth  v.  Lannan,  13  Allen,  563;  Commonweallh  v.  Mullen,  97 
Mass.  545;  Commonvoealth  v.  Morgan,  107  Mass.  199;  Commonweallh  v.  2fich' 
ols,  114  Mass.  285;  19  Am.  Rep.  346;  Peck  v.  State,  86  Tenn.  259;  Banis  v. 
State,  83  Ala.  91;  Keyes  v.  Stale,  122  Ind.  527;  State  v.  Ober,  52  N.  H.  459; 
13  Am.  Rep.  88;  Commonwealth  v.  Tolliver,  119  Mass.  312;  Stat^  v.  Fay,  43 
Iowa,  651;  State  v.  Wentroorth,  65  Me.  234;  20  Am.  Rep.  688;  Connors  v. 
People,  50  N.  Y.  240.  The  privilege  a  witness  has,  of  declining  to  answer 
a  question  that  might  subject  him  to  a  criminal  prosecution  is  a  privi- 
lege of  the  witness,  and  not  of  the  party.  When  he  is  both  party  and 
witness,  he  must  be  held  on  his  cross-examination  as  waiving  the  privilege 
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as  to  any  matter  about  which  ho  has  given  testimony  in  chief.  Having  tea- 
tified  to  a  part  of  the  transaction  in  which  he  was  concerned,  he  is  bound  to 
state  the  whole:  Roddy  v.  Finnegan,  43  Md.  490.  While  the  accused  need 
uot  take  the  witness-stand  to  criminate  himself,  yet  if  he  voluntarily  testi- 
fies to  any  iucriminatorj*  matter,  he  may  be  compelled  on  cross-examination 
to  testify  in  respect  to  that  matter  concerning  all  that  is  material  to  tlie 
issue:  Slate  v.  Fay,  43  Iowa,  651.  Thus,  a  defendant,  who  testifies  in  his 
own  behalf  on  a  prosecution  for  murder,  may  be  asked  and  compelled  to 
answer  on  cross-examination,  "  where  he  was  each  day  and  night  from  the 
Jiight  of  the  killing  until  he  was  arrested  "  a  short  time  afterwards:  Ranis  v. 
State,  88  Ala.  91-98.  In  this  case  the  court  said:  "He  voluntarily  made 
himself  a  witness  in  his  own  behalf,  and,  in  doing  so,  submitted  himself  to 
cross-examination,  to  attack  on  his  general  character  for  veracity,  and  to 
every  other  mode  of  attack  on  his  credibility,  to  the  same  extent  as  if  he  had 
been  a  disinterested  witness.  As  to  any  fact  or  circumstance  relevant  to 
the  issue,  or  which  sheds  light  on  the  commission  and  character  of  the  offense, 
though  inculpatory,  he  waives  his  constitutional  right  to  protection  against 
being  compelled  to  give  evidence  against  himself.  But  the  waiver  extends 
no  further  than  to  all  such  facts  and  circumstances  as  may  tend  to  illustrate 
the  particular  offense  charged.  Within  these  limits  the  fullest  cross-exami- 
nation  should  be  allowed;  but  its  range  into  inquiries  respecting  past  trans- 
actions and  offenses  separate  and  distinct  is  prohibited  by  the  constitutional 
inhibition."  In  State  v.  Ober,  52  N.  H.  459,  13  Am.  Rep.  88,  the  court  said: 
*'  The  questions  here  presented — whether  a  prisoner,  who  is  sworn  as  a  wit- 
ness at  his  own  request,  can  be  compelled  to  answer  questions  upon  his  cross- 
examination  as  to  facts  tending  to  convict  him,  in  relation  to  which  he  was  not 
interrogated  on  his  direct  examination,  and  whether,  upon  being  permitted 
to  refuse  to  answer  such  questions  upon  the  ground  that  his  answers  might 
tend  to  criminate  him,  such  refusals  may  be  commented  upon  by  the  state's 
counsel,  and  be  considered  by  the  jury.  If  the  ruling  that  the  prisoner  had 
the  right  to  decline  answering  had  been  correct  we  should  agree  with  coun- 
sel that  the  subsequent  ruling  could  not  be  sustained.  But  the  first  ruling 
was  not  correct.  The  respondent,  by  electing  to  testify  in  his  own  favor, 
waived  his  constitutional  right  and  privilege.  If  he  refuses  to  testify  at  all 
the  statute  protects  him  from  adverse  comment  or  inference,  but  if  he  avails 
himself  of  the  statute  he  waives  the  constitutional  protection  in  his  favor, 
and  subjects  himself  to  the  peril  of  being  examined  as  to  any  and  every 
matter  pertinent  to  the  issue."  The  accused,  by  becoming  a  witness  in  his 
own  behalf,  places  himself  in  the  position  of  any  other  witness  in  respect  to 
the  right  of  cross-examination,  and  he  may  be  required  to  answer  questions 
affecting  his  credibility  as  to  matters  relative  to  the  issue,  although  having 
no  relation  to  his  testimony  on  the  direct  examination:  People  v.  Tice,  131 
N.  Y.  651.  In  such  case  the  jury  should  be  instructed  to  consider  impeach- 
ing testimony  as  affecting  only  his  credibility  as  a  witness,  and  not  as  im- 
pairing the  presumption  of  his  innocence:  Peck  v.  State,  86  Tenn.  259. 
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17  Washington,  475.] 

Mechanics*  Libks — Pabtibs— Pleading.— lo  an  action  to  enforce  a  me- 
chanic's lien  against  the  property  of  an  insolvent  owner,  a  complaint 
merely  alleging  that  a  third  person,  not  described  as  assignee  of  the 
insolvent,  has,  or  claims,  some  interest  in  the  property,  must  be  inter- 
preted as  directed  against  such  assignee's  interest  in  his  personal  capac- 
ity, and  is  not  sufficient  to  make  the  insolvent  estate  a  party  to  the 
action. 

Mechanics'  Liens— Foreclosure — Injunction  Restraining  Sale.— As  a 
sale  of  property  belonging  to  an  insolvent  estate,  under  a  void  judgment 
of  foreclosure  of  a  mechanic's  lien,  would  constitute  a  cloud  on  the 
assignee's  title,  although  he  is  not  made  a  party  to  the  suit,  he  may 
maintain  an  action  to  restrain  such  sale. 

Assignments  for  Benefit  of  Creditors,  under  the  laws  of  Washington, 
vest  the  property  in  the  assignee  as  an  officer  of  the  court,  and  pre- 
vent the  enforcement  of  a  mechanic's  lien  against  the  insolvent  estate 
without  leave  of  court,  and  all  those  having  claims  against  such  estate 
mnst  present  them  in  the  insolvency  proceeding. 

Million  and  Houser^  for  the  appellants. 
Frank  Quinby^  for  the  respondent. 

*'®  HoYT,  J.  Appellants  furnished  material  for  the  erec- 
tion of  a  building  for  one  Hamilton,  and,  not  being  paid  there- 
for, filed  their  lien  under  the  statute,  and  brought  their  action 
against  said  Hamilton  to  foreclose  the  same.  In  their  com- 
plaint in  said  action  it  was  alleged  that  one  F.  W.  Carlton 
had  some  interest  in  the  premises  against  which  the  lien  was 
sought  to  be  enforced.  A  decree  of  foreclosure  was  had, 
whereupon  this  action  was  prosecuted  by  the  respondent  as 
assignee  of  the  estate  of  said  Hamilton  to  enjoin  the  appel- 
lants from  enforcing  said  foreclosure  judgment.  Said  Hamil- 
ton made  an  assignment  before  the  commencement  of  the 
action  for  foreclosure  of  the  lien,  and  said  F.  W.  Carlton  was, 
at  the  time  the  said  action  was  commenced,  the  assignee  by 
election  of  the  creditors,  and  one  of  the  questions  presented 
is  as  to  whether  the  allegation  in  the  complaint  in  the  fore- 
closure proceeding  that  said  Carlton  claimed  some  interest  in 
the  property  was  sufficient  to  make  the  estate  of  said  Hamil- 
ton a  party  to  the  action.  In  our  opinion  it  was  not.  Such 
allegation  must  be  interpreted  to  have  been  directed  against 
the  said  Carlton's  interest  in  his  personal  capacity,  and  not 
as  assignee  of  the  said  Hamilton. 

The  appellants  claim  that,  this  being  so,  the  judgment  was 
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absolutely  void  as  against  the  estate,  and  for  that  reason  the 
proceedings  thereunder  could  in  no  manner  affect  the  interests 
thereof.  We  cannot  agree  with  this  contention.  The  decree 
was  in  terms  directed  against  a  specific  piece  of  property,  and 
a  sale  thereunder  would  in  some  degree  constitute  a  cloud 
upon  the  title,  which  would  interfere  with  the  assertion  of  th& 
rights  of  the  estate  in  regard  thereto. 

The  only  other  question  presented  by  the  record  is  as  to 
tlie  right  of  the  plaintiff  as  a  lien  claimant  to  maintain  his 
*'"'  action  for  the  foreclosure  thereof,  notwithstanding  the 
fact  that  the  person  against  whom  the  lien  was  to  be  enforced 
had,  before  the  date  of  the  commencement  of  the  action,  made 
an  assignment  under  the  statute  as  to  insolvent  debtors. 

In  our  opinion  such  action  could  not  be  maintained.  It 
is,  perhaps,  true  that  under  a  common-law  assignment  the 
estate  taken  by  the  assignee  would  be  subject  to  the  lien, 
and  the  person  holding  it  could  go  into  court  and  enforce 
his  rights  thereunder  as  though  such  assignment  had  not 
been  made,  by  simply  making  the  assignee  a  party  to  the 
proceeding  in  case  he  desired  to  foreclose  him,  as  such  as- 
signee, from  raising  any  question  in  regard  thereto.  But 
this  court  has  frequently  held  that  an  assignment  under 
our  statute  is  entirely  different.  We  have  held  that  upon 
the  execution  of  the  deed  of  assignment  the  person  executing 
it,  to  all  intents  and  purposes,  surrenders  all  his  property, 
whether  named  in  the  deed  of  assignment  or  not,  to  the 
jurisdiction  of  the  court,  to  be  applied  as  directed  by  the 
statute.  That  the  assignee  named  in  said  deed  of  assign- 
ment, or  thereafter  chosen,  holds  the  property  substantially 
as  an  officer  of  the  court.  This  being  so,  it  must  follow 
that  nothing  can  be  done  by  any  person  in  reference  to  said 
property,  or  looking  to  the  enforcement  of  any  lien  against 
the  same,  without  its  leave  first  obtained.  By  such  assign- 
ment the  jurisdiction  of  the  entire  matter  of  adjusting  claims 
against  the  estate,  whether  secured  by  lien  or  otherwise, 
passes  to  the  court,  and  those  having  claims  must  present 
them  in  the  insolvency  proceeding.  This  is  not  only  neces- 
sary, for  the  reason  that  the  property  is  in  the  jurisdiction  of 
the  court,  \)\xi  it  is  in  the  interest  of  economy,  and  the  proper 
adjustment  of  the  affairs  of  the  insolvent.  Those  having^ 
preferred  claims  can  in  no  manner  be  injured  by  having  thu» 
to  present  them,  for  the  reason  that  the  court  is  clothed  with 
ample  power  to  protect  the  rights  of  such  preferred  creditors* 
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478  The  foreclosure  proceeding  was,  therefore,  wrongfully 
commenced,  and,  as  the  enforcement  of  the  judgment  ren- 
dered would  tend  to  embarrass  a  proper  administration  of 
the  affairs  of  the  insolvent,  the  lower  court  properly  enjoined 
any  enforcement  thereof,  and  its  action  in  so  doing  must  be 
affirmed. 

Dunbar,  C.  J.,  Stiles  and  Scott,  JJ.,  concur. 

Anders,  J.,  not  sitting.      

iNJUNcrroN  TO  Prkvbnt  a  Sheriff's  Sale,  which  wonld  throw  »  elond 
on  the  complainant's  title,  will  be  granted  where  equity  conld  set  asid* 
the  deed  if  the  sale  were  made:  Pettit  v.  Shephej-d,  5  Paige,  493;  28  Am. 
Dec.  437,  and  note.  One  has  a  right  to  have  his  title  to  land  protected 
from  a  sale  that  might  create  a  cloud  upon  it:  Ouy  v.  Bermanee,  5  CaL 
73;  63  Am.  Dec.  85,  and  note  on  injunctions  to  prevent  cloud  on  title; 
note  to  CarUn  v.  Hudson,  62  Am.  Dec  623;  Ketchim  v.  McCarUy,  26  S.  0. 
1;  4  Am.  St  Rep.  674,  and  note. 


Muldoon  v,  Seattle  Citt   Kailway   Company. 

[7  Wabhington,  528,] 

Cabribrs — Liabilttt  for  Negligence  to  Pas-sbngek  Ridinq  on  Passes.— 
A  person  accepting  and  riding  upon  a  free  railroad  pass  containing  stip* 
nlations  absolving  the  carrier  from  liability  for  negligence  is  bound  by 
its  terms,  and  cannot  recover  for  personal  injuries  suffered  by  him  through 
the  negligence  of  a  servant  of  the  carrier. 

KvQLiGENCE— Standing  on  Car  Platform. — It  is  not  negligence  per  m 
for  a  passenger  to  stand  upon  the  front  platform  of  the  trail  car  of  a 
moving  cable  train,  in  the  absence  of  any  rule  of  the  company  againsi 
it  and  when  it  has  been  the  custom  for  passengers  to  occupy  that  posi- 
tion. In  cases  of  this  nature  the  question  of  contributory  negligence  it 
generally  for  the  jury. 

A.  F.  Burleigh,  for  the  appellant. 

Thompzon,  Edsen,  and  Humphries,  for  the  respondent. 

•*•  Stiles,  J.  In  this  case  the  bare  legal  question  is  up 
for  determination,  whether  a  person  riding  upon  a  public  street- 
car, upon  a  free  pass,  can  recover  for  personal  injuries  suffered 
by  him  through  the  negligence  of  the  street  railroad  com- 
pany's servant,  when  the  pass  had  printed  upon  the  back  of 
it  such  a  condition  as  the  following: 

"  The  person  accepting  this  pass  assumes  all  risks  of  acci- 
•dents,  and  expressly  agrees  that  the  company  shall  not  be 
liable,  under  any  circumstances,  whether  by  negligence  of 
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their  agents  or  otherwise,  for  injury  to  the  person,  or  for  loea 
or  injury  to  the  property  of  the  person,  using  this  pass." 

It  is  a  general  rule  that  carriers  of  passengers  for  hire  can- 
not contract  against  their  liability  for  damages  for  injuries  to 
their  passengers,  and  this  rule  has  been  frequently  held  to  be 
none  the  less  operative  when  the  evidence  of  the  passenger'* 
right  to  travel  was  put  in  the  form  of  a  free  pass,  if,  in  fact^ 
there  was  a  consideration  for  the  issuance  of  it:  Railroad  Co, 
V.  Lockwoodf  17  Wall.  357;  Railway  Co.  v.  StevenSj  95  U.  S. 
655. 

The  cases  above  cited  expressly  refrain  from  any  expression 
of  opinion  as  to  what  the  law  would  be  were  the  pass  purely 
a  gratuity  with  a  condition  against  liability.  There  are  dozens 
of  such  cases  as  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  la 
the  reports,  and  the  language  of  many  of  them  is  fully  strong 
enougli  to  justify  counsel  in  claiming  that  they  would  cover 
the  case  of  a  gratuitous  pass  with  conditions.  However, 
nearly  all  of  them  are  cases  where  drovers  or  *'•  other  ship- 
pers,  being  under  the  necessity  of  accompanying  their  ship- 
ments of  stock  or  other  merchandise  to  properly  care  for  it 
while  in  transit,  were  granted  transportation  without  payment 
of  fare  eo  nomine,  but  where  the  federal  supreme  court  found 
that  there  was  a  valuable  consideration  and  therefore  a  con- 
tract of  carriage  for  hire.  But  of  all  the  cases  called  to  our 
attention,  or  discovered  by  us  in  a  somewhat  extended  exam- 
ination of  the  subject,  there  are  but  eight  where  the  naked 
question  of  liability  under  a  free  pass  with  conditions  was 
presented.  There  may  be  some  others,  but  they  are  most 
likely  to  be  found  in  New  York  and  Illinois,  where  the  right 
of  a  carrier  to  contract  against  liability  has  long  been  recog- 
nized in  some  form  or  other. 

Illinois  Central  R.  R.  Co.  v.  Read  (1865),  37  111.  484,  87 
Am.  Dec.  260,  held  that  a  passenger  traveling  on  such  a  pass 
could  not  recover;  also  Kinney  v.  Central  R.  R.  Co.  (1869), 
34  N.  J.  L.  513;  3  Am-.  Rep.  265;  Jacobus  v.  St.  Paul  etc.  Ry. 
Co.  (1873),  20  Minn.  125;  18  Am.  Rep.  360,  held  the  opposite, 
as  did  Rose  v.  Des  Moines  etc.  Ry.  Co.  (1874),  39  Iowa,  246; 
Griswold  V.  New  York  etc.  R.  R.  Co.  (1885),  53  Conn.  371,  5S 
Am.  Rep.  115,  and  Annas  v.  Milwaukee  etc.  R.  R.  Co.  (1886), 
67  Wis.  46;  58  Am.  Rep.  848,  held  there  could  be  no  recovery^ 
Oulf  etc.  R.  R.  Co.  v.  McGown  (1886),  65  Tex.  643,  followed 
Minnesota  and    Iowa,  but  Quimby  v.  Boston  etc.  R.  R.  Co^ 
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(1890),  150  Mass.  365,  decided  against  recovery.  The  Iowa 
case  was  largely  based  upon  a  statute  of  that  state,  which  was 
construed  to  prohibit  any  attempt  at  limitation  by  the  carrier. 

We  have  given  these  cases  in  their  order  of  tinne,  so  that  it 
may  be  seen  that  there  is  no  absolute  weight  of  authority  on 
this  subject.  The  language  of  the  most  of  the  text  books,  of 
which  a  dozen  or  more  have  been  cited,  is,  so  far  as  any  opin- 
ion is  expressed,  for  the  most  part  favorable  to  a  right  of 
recovery  in  such  cases;  but  Beach  on  *'*  Contributory  Negli- 
gence, section  172,  and  Patterson's  Railway  Accident  Law, 
page  505.  are  the  only  books  of  this  class  which  give  any  con- 
sideration to  the  cases  above  cited. 

There  can  be  no  question  as  to  the  propriety  of  that  rule  of 
law  which  prohibits  a  common  carrier  from  forcing  upon  any 
person  who  deals  with  it  in  its  public  capacity  a  condition 
against  liability  arising  from  its  own  negligence.  The  very 
idea  of  a  public  or  common  carrier,  with  its  features  of  monop- 
oly and  right  of  eminent  domain,  bears  with  it,  to  the  modern 
mind,  the  duty  of  conveying  passengers  with  safety,  so  far  as 
its  own  acts  are  concerned,  upon  the  payment  of  reasonable 
compensation.  The  duty  which  the  carrier  owes  to  the  ptiblic 
and  to  the  individual  is  to  perform  the  service  safely,  without 
any  limiting  conditions;  and  therefore  such  conditions,  when 
the  imposition  of  them  is  attempted,  violate  an  implied  duty 
and  are  justly  held  void. 

But  when  the  intending  passenger  proposes  to  the  carrier 
that  it  do  something  for  him  which  it  is  not,  under  any  con- 
ceivable circumstances,  required  by  law  or  dut}'  to  do,  viz., 
to  carry  him  without  any  compensation  whatever,  and  when 
the  whole  matter  is  at  the  option  of  either  party  to  agree  or 
not,  it  is  difficult  to  see  why  public  policy  should  step  in  and 
deny  the  right  of  the  carrier  to  limit  its  chances  of  loss  in  tho 
operation,  even  though  a  careless  servant  cause  unintentional 
injury  to  the  passenger.  The  theory  tiiat  the  g»'anting  of 
passes  upon  condition  like  this  will  tend  to  demoralize  the 
servants  of  railway  and  other  carriers,  and  thereby  imperil 
the  limbs  and  lives  of  paying  passengers,  seems  to  us  mere 
fancy;  and  yet  tliis  is  about  the  only  consideration  urged  by 
those  courts  which  hold  that  there  is  a  public  policy  in  the 
way  of  such  agreements.  Absolutely  gratuitous  passes  repre- 
sent but  an  infinitesimal  portion  of  the  mileage  actually  trav- 
eled, and  of  all  the  passengers  *^*  carried,  but  an  infinitesimal 
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number  are  injured  by  the  carrier's  negligence.  The  precau- 
tions adopted  by  managers  and  employees  of  land  and  water 
transportation  companies  are  not  gauged  by  the  fact  that 
there  may  be  free  passengers  aboard,  and  never  will  be  while 
the  doctrine  of  respondeat  superior  has  its  present  healthy  ex- 
istence. Considerations  of  business  success,  of  competition, 
of  the  preservation  of  expensive  machinery,  of  continuance  in 
employment,  of  the  safety  of  their  own  lives  and  limbs,  and, 
to  some  extent  at  least,  of  humanity,  have  incalculably  more 
influence  upon  the  servants  of  these  carriers  in  making  them 
careful  than  any  thought  of  damage  suits  in  favor  of  free 
passengers.  It  is  only  in  the  rarest  instances  that  disasters 
of  this  kind  occur  through  recklessness,  or  through  any  other 
cause  than  the  innate  weakness  of  human  nature,  which  can- 
not forever  maintain  a  perfect  guard. 

The  cases  from  Massachusetts,  New  Jersey,  and  Wisconsin 
above  cited  seem  to  us  to  present,  by  conclusive  argument 
the  better  reason  on  this  subject,  and  we  adopt  the  views 
therein  expressed,  and  hold  that  the  person  who  accepts  a  pass 
with  such  conditions  indorsed  on  it  as  those  alleged  in  this 
case,  is  bound  by  their  terms.  It  follows  that  the  demurrer 
to  the  first  defense  should  have  been  overruled. 

The  nonsuit  asked  by  appellant  was  properly  refused.  We 
do  not  think  it  can  be  said  that  it  is  negligence  per  se  for  a 
passenger  to  stand  upon  the  front  platform  of  the  trail  car  in 
a  moving  cable  train,  in  the  absence  of  any  rule  of  the  com- 
pany against  it,  and  where  it  has  been  the  custom  for  passen- 
gers to  occupy  that  position.  Doubtless  there  is  more  liability 
that  accidents  will  occur  where  a  car  is  propelled  by  cable 
than  where  horses  are  used;  but  common  experience  has  not 
discriminated  between  the  two  to  the  extent  of  changing  the 
rule  of  law.  In  most  cases  of  *"  this  class  the  question  of 
contribution  is  one  for  the  jury:  Wills  v.  Lynn  etc.  R.  R.  Co., 
129  Mass.  351;  ISolan  v.  Brooklyn  etc.  Ry.  Co.,  87  N.  Y.  63;  41 
Am.  Rep.  345. 

If  the  question  of  the  conditional  pass  be  not  in  the  case, 
and  the  jury  find  that  the  appellant  was  neligent  in  causing 
the  sudden  stoppage  of  the  car,  and  that  no  failure  of  respond, 
ent  to  use  ordinary  care  to  preserve  himself  from  the  danger 
of  such  accidents  contributed  proximately  to  produce  his  in- 
jury, then,  upon  a  new  trial,  respondent  will  be  entitled  to 
recover;  otherwise  he  will  not. 
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Judgment  reversed,  and  cause  remanded,  with  directions  to 
overrule  the  demurrer  to  the  first  defense,  and  proceed  with  a 
aiew  trial. 

DuNBAK,  C.  J.,  and  Hoyt,  Scott,  and  Anders,  JJ.,  concur. 

Railroads — LiAsiLixr  to  Persons  Travblino  on  Passes. — One  travel- 
ing  oa  a  free  pass  is  precluded  from  recovering  for  injuries  suffered  by  him 
through  the  negligence  of  the  company  or  its  agents,  by  a  stipulation  in- 
dorsed on  the  pass  to  the  effect  that  the  company  shall  not  be  liable  under 
«ny  circumstances  for  the  negligence  of  its  servants  or  otherwise:  Ulrich  v. 
New  York  etc  R.  R.  Co.,  108  N.  Y.  80;  2  Am.  St.  Rep.  3G9,  and  note,  with 
the  cases  collected.  See,  also,  Mc  Veety  v.  St.  Paul  etc  Ry.  Co.,  45  Minn. 
268;  22  Am.  St.  Rep.  728,  and  Brewer  v.  New  York  etc  R.  R.  Co.,  VIA  N.  Y. 
^9;  21  Am.  St.  Rep.  647,  and  especially  note. 

Street  Railways — Contributory  Negligencb  of  Passenger— Ridino 
ON  Platform. — One  who  takes  a  seat  on  the  dummy  of  a  cable-car,  when  ha 
■can  sit  inside  of  the  car  with  safety,  is  not  guilty  of  contributory  negligence: 
Hawkins  v.  Front  Street  etc.  Ry.  Co.,  3  Wash.  592;  28  Am.  St.  flep.  72.  It 
is  not  necessarily  negligent  for  a  passenger  to  ride  on  the  front  platform  of 
a  street-car:  Nolan  v.  Brooklyn  etc  R.  R.  Co.,  87  N.  Y.  63;  41  Am.  Rep.  345, 
and  extended  note;  Thirteenth  Street  etc  Ry.  Co.  v.  Boiidrou,  92  Pa.  St.  475; 
37  Am.  Rep.  707,  and  extended  note;  Connolly  v.  Knickerbocker  Ice  Co.,  114 
N.  Y.  104;  11  Am.  St.  Rep.  617.  While  in  Andrews  v.  Capital  etc  R.  R.  Co., 
2  Mackey,  137,  47  Am.  Rep.  266,  it  was  held  that  if  there  is  standing  room 
inside  a  street-car,  with  pendant  straps  for  holding  on,  it  ia  negligent  to 
ride  on  the  platform. 


Wiley  v.  City  of  Seattle. 

[7  Washington,  676.] 

Municipal  Corporations — Employment  of  Special  Counsel— Liability 
OK  City. — The  employment  of  special  counsel  by  the  mayor  of  a  city  to 
defend  him  in  mandamtu  proceedings  to  require  him  to  sign  an  illegal 
issue  of  bonds,  when  the  legislative  and  judicial  departments  of  the  city 
are  arrayed  against  him,  and  refuse  to  furnish  him  with  counsel,  renders 
the  city  liable  for  the  services  of  such  special  counsel,  although  their 
employment  by  the  mayor  was  contrary  to  the  city  charter. 

Municipal  Corporations — Power  of  Mayor  to  Employ  Special  Coun- 
sel.— Although,  as  a  general  rule,  the  mayor  of  a  city  has  no  authority 
by  virtue  of  his  office  to  authorize  litigation  in  behalf  of  the  city,  or  to 
employ  special  counsel  to  represent  him  or  it,  yet  cases  of  emergency 
may  arise  when  such  power  must  necessarily  exist,  though  contrary  to 
the  charter  provisions  of  the  city. 

Wiley  and  Bostwick,  for  the  appellants. 

George  Donworth  and  James  B.  Howe,  for  the  respondent, 

•^*  Stiles,  J.     Appellants  suffered  a  nonsuit  in  an  action 
which  they  brought  against  the  respondent  for  the  services 
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which  they  rendered,  as  attorneys  for  the  defendant,  in  the 
case  of  Chalk  v.  White,  4  Wash.  156. 

Their  offers  of  proof  were  to  the  effect  that  after  the  mayor 
had  vetoed  the  ordinance  authorizing  the  issuance  of  the 
illegal  bonds,  it  was  passed  by  the  unanimous  vote  of  both  of 
the  bodies  which  constitute  the  legislative  authority  of  the 
city,  under  the  advice  of  the  corporation  counsel  that  such 
action  was  within  their  power;  and  that  when  he  was  served 
with  the  alternative  writ  of  mandamus  requiring  him  to  sigii 
the  bonds,  the  mayor  applied  to  the  corporation  counsel  to 
defend  him  in  the  action,  and  was  refused  on  the  ground  of 
the  opinion  he  had  given  the  *"  council,  because  he  believed 
his  advice  was  right,  and  because  he  could  not  honorably  at 
that  time,  and  under  such  circumstances,  take  the  other  side. 
This  refusal  and  these  reasons  were  put  in  writing  and  deliv- 
ered to  the  mayor,  and  the  counsel  also  refused  to  permit  any 
of  his  assistants  to  act  for  the  defense.  The  mayor  then  can- 
vassed the  members  of  both  houses  of  the  council,  and  found 
them  unwilling  to  act  favorably  upon  any  ordinance  which 
might  be  proposed  looking  to  the  employment  of  special  coun- 
sel, and  thereupon  took  his  own  course,  and  secured  the  suc- 
cessful services  of  the  appellants.  But,  notwithstanding  the 
result  of  the  case,  the  auditing  powers  of  the  city  would  allow 
no  compensation  for  the  services  rendered,  or  return  of  money 
expended,  and  hence  this  suit. 

The  ruling  of  the  court  below  on  the  motion  for  a  nonsuit 
was  based  upon  the  stringent  language  of  the  charter  of  the 
city,  and  the  general  rule  of  municipal  corporations  that 
where  the  manner  of  exercising  a  power  conferred  upon  a 
corporate  agent  is  laid  down  in  terms,  his  action,  in  order  ta 
be  legal,  must  be  taken  in 'strict  conformity  to  the  mode  thu» 
prescribed:  Arnott  v.  Spokane,  6  Wash.  442. 

It  is  evident  from  the  general  tenor  of  this  charter  (free- 
holders', 1890)  that  it  was  the  endeavor  of  its  framers  to  re- 
quire authority  for  every  sort  of  expenditure  to  emanate  from 
some  legally  constituted  source,  and  in  a  formal  and  unmis- 
takable way.  In  fact,  a  charter  could  hardly  be  conceived 
that  would  be  more  mandatory  in  its  restrictions  upon  muni- 
cipal officers.  A  corporation  counsel  was  included  among  the 
officers  of  the  city,  whose  duty  it  was,  among  others,  to  defend 
all  actions  and  proceedings  to  which  the  city  or  any  officer^ 
board,  or  department  of  the  city  should  be  a  party,  or  in 
which  the  rights  or  interests  of  the  city  should  be  involved; 


Jan.  1894.]  Wiley  v.  City  of  Seattle.  907 

and  by  an  ordinance  this  officer  could  be  allowed  to  emplojr 
one  or  more  assistants.  *'*  The  council  would  also  have  au- 
tiiority,  under  the  general  powers  conferred  upon  it,  and  with 
the  concurrence  of  the  mayor,  to  employ  such  special  counsel 
in  particular  cases  as  it  should  deem  necessary. 

But  on  this  subject  there  was  this  provision:  "No  oflBc* 
shall  be  created,  nor  shall  any  person  be  employed  in  any 
capacity  ....  unless  the  same  is  specially  provided  or  au- 
thorized by  law  or  this  cliarter."  Nothing  could  be  imagined, 
tiiat  would  more  completely  tie  the  hands  of  an  officer  ia 
the  matter  of  employing  counsel  than  this  provision.  It  was 
the  council's  manifest  duty,  notwithstanding  its  hostility  to  thfr 
mayor's  position,  to  provide  him  legal  assistance,  when  thfr 
attitude  of  the  corporation  counsel  was  made  apparent;  but 
it  could  not  be  controlled  in  the  matter,  and  it  would  un- 
doubtedly have  refused.  The  mayor  was  then  in  this  position: 
Tiie  constitution,  the  statute  law,  and  the  charter  itself  for- 
bade him  to  sign  the  bonds  or  do  any  thing  towards  putting: 
them  in  circulation,  and  under  the  solemnity  of  his  official 
oath  he  was  bound  to  obey;  but,  on  the  other  hand,  the  ordi- 
nance passed  over  his  veto  by  unanimous  votes,  and  the  alter- 
native writ  of  mandamus  from  the  court  commanded  him  to- 
proceed.  It  was  a  most  important  case,  involving  the  city's- 
liability  for  more  than  seven  hundred  thousand  dollars,  which 
no  man  in  official  position  ought  to  be  required  to  submit  to 
a  court  without  legal  assistance.  He  could  neither  stand  still, 
advance,  nor  retreat  without  peril;  and  yet  the  charter  laid 
upon  him  the  express  duty  to  see  that  all  laws  and  ordinance* 
in  force  in  the  city  were  faithfully  executed  under  penalty  of 
removal  from  his  office. 

Respondent's  counsel  intimate  that,  under  the  circumstan- 
ces, the  mayor  had  such  a  personal  interest  in  the  defense  of 
the  action  brought  against  him  that  he  should  have  himself 
employed  the  necessary  assistance;  but  there  is  equally  as- 
strong  an  implication  that  he  was  not  expected  *'*  to  do  any 
such  thing  in  the  provision  that  the  corporation  counsel  shall 
defend  the  officers  in  all  actions  against  them  involving  tha 
interests  of  the  city.  Plainly  it  was  city's  business  that  was- 
in  jeopardy  in  Chalk  v.  White,  4  Wash.  156,  and  if  the  appel- 
lant was  to  any  extent  bound  to  employ  counsel  in  that  case- 
the  city  is  bound  to  pay  the  reasonable  value  of  the  services 
rendered.  That  he  was  so  bound  we  consider  to  be  demon- 
strated by  the  success  of  the  defense,  which  proved  the  cor» 
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rectness  of  his  position,  and  saved  the  city  from  an  immense 
apparent  liability. 

This  case  demonstrates  that  there  is,  as  in  the  nature  of 
things  tliere  must  be,  such  a  thing  as  an  emergency  in  the 
affairs  of  a  municipal  corporation,  as  well  as  in  those  of 
private  corporations  and  individuals,  for  which  neither  laws, 
charters,  nor  ordinances  expressly  provide.  We  venture  that 
it  was  never  contemplated  by  the  framers  of  this  charter  that 
any  such  a  condition  of  affairs  as  was  developed  in  this 
•case  would  occur,  where  both  the  legislative  and  the  judicial 
departments  of  the  city  would  be  arrayed  against  its  chief 
■executive  to  compel  him  to  perform  an  illegal  and  uncon- 
«titutional  act;  and  if  it  had  been  intended  by  the  charter 
to  cover  such  a  case,  then  the  answer  to  that  proposition 
would  be  that  municipal  corporations  are  not  clothed  by  the 
constitution  or  the  laws  with  powtr,  either  directly  through 
their  charters  or  ordinances,  or  indirectly  through  the  failure 
or  refusal  of  their  officers  to  act,  to  prevent  the  honest  and 
proper  efforts  of  an  executive  officer  to  avoid  a  plain  violation 
of  the  general  law. 

This  corporation  is  the  creature  of  the  state,  and  must 
^xisi  whether  its  people  will  or  not,  if  the  law  of  its  creation 
is  a  valid  law.  But  suppose  some  individual  should  make  a 
<Jirect  attack  upon  its  existence,  and  seek,  through  judicial 
action,  a  judgment  that  it  was  no  corporation,  and  the  same 
-departments  which  opposed  the  mayor  in  Chalk  v.  Whitey  4 
Wash.  156,  should  take  the  position  that  the  plaintiff  was 
«80  figiif;  and  ought  to  have  judgment;  the  mayor  in  that 
oase  would  be  in  a  far  less  responsible  position  than  he  was 
in  the  bond  case,  yet  if  he  should  employ  counsel  and  defeat 
the  action,  it  would  be  a  strange  thing,  indeed,  if  the  cost  of 
that  defense  could  not  be  recovered  from  the  city  whose  duty 
it  was,  under  the  law  to  make  it. 

But  the  case  supposed  is  no  stronger  than  the  one  before 
VLB.  Paramount  laws  were  to  be  upheld,  and  a  paramount 
-duly  lay  upon  the  city  to  uphold  them.  The  city,  violating 
its  own  self-made  charter,  in  its  corporate  capacity  failed  to 
respond  to  the  duty  imposed  upon  it,  but  the  officer  whom  it 
had  employed  and  sworn  to  be  its  faithful  agent  in  such 
cases,  performed  his  part  with  the  only  means  available,  and 
his  authority  to  employ  those  means  in  the  emergency  must 
be  conceded.  To  hold  otherwise  would  be  to  let  chaos  rule, 
eince  officers  are  under  no  legal  obligation  to  defend  suits  of 
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this  kind  at  their  own  expense,  their  patriotism  not  being  a 
fund  upon  which  municipal  corporations  have  a  right  to  draw 
for  such  purposes. 

The  rule  of  law  above  alluded  to,  that  when  the  mode  in 
which  a  municipal  corporation  may  contract  is  specially  and 
plainly  prescribed  and  limited,  that  mode  is  exclusive,  and 
must  be  pursued  or  the  contract  will  not  bind  the  corpora- 
tion, is  firmly  settled,  and  is  supported  by  almost  universal 
authority:  Dillon  on  Municipal  Corporations,  4th  ed.,  sec. 
449,  and  cases  cited  in  note  2.  But  none  of  the  cases  cited 
to  our  attention  by  the  respondent  reach  the  point  that  is  in 
issue  here.  Butler  v.  City  of  Charlestown,  7  Gray,  12,  came 
nearest  to  it;  but  in  that  case  it  did  not  appear  that  there 
was  any  unwillingness  on  the  part  of  the  corporation  to  fur- 
nish the  aldermen  who  resisted  an  unconstitutional  law  with 
legal  assistance;  on  the  contrary,  the  case  was  rested  upon 
what  was  assumed  to  be  a  custom  of  the  city  to  permit  com- 
mittees and  oflBcers  to  make  such  contracts;  and  there  was 
no  responsibility  resting  upon  the  aldermen  ®®*  to  make  any 
resistance  to  annexation  of  Charlestown  to  Boston. 

Two  recent  cases  are  cited  by  the  appellants,  however,  one 
of  which  is  practically  on  all  fours  with  the  case  at  bar: 
Barnert  v.  Faterson,  48  N.  J.  L.  395,  and  City  of  Louisville  v. 
Murphy,  86  Ky.  53;  and  in  both  cases  the  right  of  the  mayor 
to  employ  counsel  in  such  emergencies  was  upheld.  In  the 
former  case  the  mayor  successfully  resisted  an  attempt  to 
compel  him  to  sign  illegal  bonds;  in  the  latter  he  sought  to 
enjoin  the  collection  of  an  alleged  illegal  tax. 

We  think  the  case  before  us  presents  as  strong  a  case  of 
emergency  as  could  be  made,  and  that  the  appellants  were 
entitled  to  make  their  proofs  and  have  judgment  for  what 
their  services  were  reasonably  worth,  as  well  as  their  neces- 
sary disbursements. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 
Anders  and  Hoyt,  JJ.,  dissent. 


McNiciPAL  Corporations — Employment  op  Special  Counsel.— When 
the  county  commissionera  of  a  county  employ  attorneys  to  defend  a  suit 
in  which  the  county  is  interested,  an  action  may  be  maintained  against 
the  board  for  the  compensation  of  such  attorneys:  Thacher  v.  Commissioners, 
13  Kan.  182.  Even  though  a  city  charter  provides  for  a  city  attorney  to 
attend  to  the  business  of  the  city,  the  authorities  may  employ  other  couu- 
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«el  when  necessary:  Smith  r.  Mayor,  13  Cal.  531;  Homhlotoer  r.  Duden,  35 
•Cal.  664.  County  commissioners  have  authority  to  employ  attorneys  to 
protect  the  interests  of  their  counties,  and  to  bind  the  county  by  contracts 
for  the  payment  of  such  attorneys:  Mlia  v.  Washoe  County,  7  Nev.  291; 
•Clarke  v.  Lyon  County,  8  Nev.  181;  Wilhelm  v.  Cedar  County,  50  Iowa,  254, 
*nd  a  town  is  bound  in  the  same  way  for  fees  of  attorneys  employed  to 
•^efend  its  interests  by  its  council:  Mt.  Vernon  v.  Potion,  94  111.  65;  State 
V.  Heath,  20  La.  Ann.  172;  96  Am.  Dec,  390.  When  the  mayor  of  a  city, 
who  was  a  lawyer,  without  fraud  or  collusion,  was  employed  by  the  com- 
mon council  to  appear  in  a  suit  for  the  city,  his  employment  was  held 
valid,  and  he  was  declared  entitled  to  the  value  of  his  services:  Mayor 
•tte.  V.  Muzzy,  33  Mich.  61;  20  Am.  Rep.  670.  A  municipal  corporation  may 
without  express  authority,  employ  special  counsel  to  attend  to  its  interests 
in  another  state:  Memphis  v.  Adams,  9  Heisk.  518;  24  Am,  Rep.  331.  In 
•Carroll  V.  St.  Louis,  12  Mo.  444,  it  was  held  that  the  mayor  of  St.  Louis 
tias  no  authority  under  the  city  ordinance  to  appoint  an  attorney  so  as  to  make 
the  city  liable  for  his  services.  To  the  same  effect  see  City  of  Bryan  v.  Page, 
m  Tex.  532;  32  Am.  Rep.  637. 


HoGAN  V.  Kyle. 

[7  Washington,  595.] 

Vendor  and  Pdrchaser— Contract  for  Sale  of  Land — Action  fob  Pur- 
chase Price. — In  au  action  by  the  vendor  to  recover  for  a  breach  of  a 
contract  for  the  sale  of  land,  he  cannot  retain  the  title  thereto  and  re- 
cover the  entire  purchase  price. 

Vendor  and  Purchaser— Breach  of  Contract  for  Sale  or  Land — Meas- 
ure OF  Damages. — In  an  action  at  law  by  a  vendor  to  recover  damages 
for  the  breach  of  a  contract  for  the  sale  of  land,  the  measure  of  damages 
is  not  the  contract  price,  but  the  difference  between  that  price  and  the 
price  for  which  the  land  could  have  been  sold  at  the  time  of  the  breach, 
and  such  damages  mnst  be  alleged  and  proved  like  any  other  fact  in  the 
case. 

Vendor  and  Purchaser — Breach  of  Contract  for  Sale  of  Land — Rem- 
EDT. — In  case  of  a  breach  of  contract  for  the  sale  of  land  the  vendor  can 
either  sue  at  law  fur  damages  or  resort  to  equity  for  specific  perform- 
ance. 

Vendor  and  Purchaser — Breach  of  Contract  for  Sale  of  Land— St'FFi- 
ciENGY  OF  Complaint. — A  complaint  based  upon  a  contract  for  the  sale 
of  laud  providing  for  a  cash  payment  of  one-third  of  the  purchase 
price  and  the  balance  in  two  equal  installments,  time  being  made  of  the 
essence  of  the  contract,  and  the  complaint  simply  alleging  the  contract, 
failure  to  pay,  the  ownership  of  the  property,  and  the  tender  of  a  good 
deed  prior  to  the  conunenceuient  of  the  suit,  is  insufficient  either  at  law 
or  in  equity  to  authorize  the  recovery  of  a  money  judgment  for  the  de- 
ferred payments  when  the  suit  is  not  instituted  until  more  than  two 
years  after  the  maturity  of  the  last  installment,  and  the  delay  is  wholly 
unexplained. 

Vendor  and  Purchaser — Breach  of  Contract  for  Purchase  of  Land — 
Sufficiency  of  Complaint, — A  complaint  in  an  action  to  recover  the 
purchase  price  for  a  breach  of  a  contract  to  purchase  laud,  which  on  its 
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face  showa  such  a  delay  on  the  part  of  the  vendor  in  bringing  his  action, 
that,  unexplained,  it  amounts  to  a  waiver  of  his  rights  under  the  con- 
tract and  an  acceptance  of  a  forfeiture,  is  clearly  insuflScient  to  author* 
ize  a  recovery,  especially  when  time  is  made  the  essence  of  the  contract 

Preston,  Albertson,  and  Donworth,  for  the  appellant. 

f 
ff.  B.  Slauson,  for  the  respondent. 

69®  Dunbar,  C.  J.  On  the  twenty -seventh  day  of  Febru« 
ary,  1890,  respondent  and  appellant  entered  into  a  written 
contract,  wherein  respondent  agreed  to  sell  the  appellant  cer- 
tain real  estate  for  the  sum  of  two  thousand  five  hundred 
dollars,  one-third  of  which  was  paid  at  the  time  of  the  execu- 
tion of  the  contract,  appellant  to  pay  the  balance  of  the  pur- 
chase price  in  two  equal  installments,  the  first  of  which  was 
to  be  paid  on  the  twenty-seventh  day  of  May,  1890,  and  the 
second  on  the  twenty-seventh  day  of  August,  1890.  Time 
was  expressly  made  the  essence  of  the  contract.  The  appel- 
lant paid  no  part  of  the  purchase  price  except  the  sura  which 
was  paid  at  the  time  the  contract  was  executed.  It  does  not 
appear  that  defendant  entered  into  possession  of  the  property 
or  exercised  any  control  over  it. 

On  November  14, 1892, suit  was  commenced  by  the  respond- 
ent to  recover  a  money  judgment  against  the  appellant  for 
the  amount  of  the  two  unpaid  installments,  with  interest. 
The  complaint  simply  alleged  the  making  of  the  contract, 
failure  to  pay,  the  ownership  of  the  property,  and  the  tender 
of  a  good  and  sutficient  deed  prior  to  the  commencement  of 
the  action.  A  demurrer  was  interposed  to  the  complaint  r^' 
the  ground  that  it  did  not  state  facts  sufiicient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled,  and  defendant 
answered,  alleging  possession  in  the  respondent,  but  denying 
his  power  to  give  good  title,  alleging  that  respondent  had 
never  demanded  of  appellant  the  contract  price  of  the  land 
at  any  time  prior  to  November  14,  1892,  the  date  of  the  com- 
mencement of  the  action,  and  never  tendered  to  appellant  any 
■deed  or  conveyance  purporting  to  convey  said  land  until  said 
fourteenth  day  of  November,  1892,  and  never  at  any  time 
conveyed  said  premises.  That  long  prior  to  said  last-named 
date  appellant  had  informed  and  notified  respondent  that  he 
did  '**''  not  have  or  claim  any  further  interest  in  said  prop- 
erty, and  that  he  would  not  pay  any  further  installment  pro- 
vided for  by  said  contract,  and  that  the  plaintiff  did  not,  up 
to  said   November  14,  1892,  assert  any  further  right  to  the 
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balance  of  said  contract  price,  nor  dissent  to  nor  deny  said 
claim  of  defendant  that  he  was  no  longer  bound  by  said  con- 
tract; and  that  long  prior  to  said  last-named  date  the  plain- 
tiflf  had  exercised  said  option  reserved  to  him  under  said 
contract,  and  had  elected  to  rescind  said  contract  and  to 
retain  as  a  forfeit  the  first  payment  that  had  been  made  to 
him  by  the  defendant  thereunder  aforesaid. 

At  the  outset  of  the  trial  appellant  objected  to  the  introduc- 
tion of  any  testimony  in  behalf  of  the  plaintiflF,  on  the  ground 
that  no  cause  of  action  was  stated  in  the  complaint.  This 
objection  was  overruled.  At  the  conclusion  of  respondent's 
testimony  appellant  moved  for  a  nonsuit,  which  motion  was 
overruled.  Thereupon  he  rested  upon  his  motion,  and  did 
not  offer  any  testimony,  and  the  judge  instructed  the  jury  to 
bring  in  a  verdict  against  the  appellant  for  the  balance  of  the 
contract  price,  with  interest,  which  being  done,  judgment  was 
entered  thereon,  from  which  judgment  appellant  has  appealed* 

At  the  commencement  of  the  action  the  appellant  moved 
to  have  the  case  transferred  to  the  equity  calendar,  which 
motion  was  denied.  The  demurrer  and  the  motion  for  a  non- 
suit raised  substantially  the  same  questions. 

The  judgment  in  this  case  will  have  to  be  reversed  in  any 
event,  for,  under  its  terms,  the  respondent  recovers  the  full 
purchase  price,  and  is  allowed  to  retain  the  land  which  repre- 
sented the  purchase  price.  In  this  case  these  are  dependent 
obligations  upon  which  the  respondent  is  suing.  When  the 
first  installment  became  due  he  could  have  recovered  the 
amount  then  due  as  upon  an  independent  contract,  but  having 
elected  to  wait  until  the  last  installment  became  due,  and 
upon  the  payment  of  which  defendant  ***  would  be  entitled 
to  a  deed,  the  obligations  become  dependent.  They  all  relate 
back  to  the  contract,  and  respondent  cannot  sustain  an  action 
for  either  installment  without  proof  of  performance,  or  readi- 
ness to  perform  on  his  part:  McCroskey  v.  Ladd,  96  Cal.  455, 
and  cases  cited. 

In  that  case  the  court  said:  "There is  but  one  single  cause 
of  action,  one  and  indivisible.  The  defendant,  if  he  would 
obtain  his  deed,  must  pay  all,  and  the  plaintiflF,  if  he  would 
recover,  must  show  such  a  performance  on  his  part  as  would 
entitle  him  to  all  the  unpaid  consideration." 

It  is  not  enough  that  the  deed  was  tendered  at  any  partic- 
ular time,  but  the  tender  must  be  kept  good,  so  that  it  may 
be  taken  into  consideration  in  the  entry  of  the  judgment. 
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Plaintiff  here  simply  shows  that  the  tender  had  been  made 
prior  to  the  coinmenceraent  of  the  action,  and  it  is  therefore 
InsuflBcient,  excepting  on  the  theory  that  the  judgment  could 
be  rendered  independent  of  the  performance  of  his  part  of  the 
contract  by  the  vendor,  which  would  result  in  allowing  the 
vendor  to  keep  both  the  money  and  the  land.  On  that  prop- 
osition we  quote  from  Warvelle  on  Vendors,  page  961:  "There 
are  cases,  both  in  England  and  the  United  States,  where,  on 
the  vendee's  default,  the  vendor,  having  offered  to  perform, 
has  been  permitted  to  recover  as  damages  the  whole  purchase 
price.  The  injustice  of  such  a  measure,  however,  is  apparent 
on  its  face,  for  it  gives  the  vendor  his  land  as  well  as  its  value, 
and  is  not  now  regarded  as  a  correct  rule  in  either  country.** 

The  rule  in  such  cases  is,  that  the  vendor  has  a  right  to  the 
fruits  of  his  bargain,  and  is  entitled  to  compensation  for  any 
loss  he  may  suflfer  by  reason  of  its  non-consummation.  What 
his  damages  are  in  such  circumstances  must  be  alleged  and 
proven  like  any  other  fact  in  the  case.  Under  one  set  of  cir- 
cumstances the  measure  of  damages  might  be  '**  one  thing, 
and  under  other  circumstances  the  measure  might  be  gov- 
erned by  an  entirely  different  rule.  The  land  may  have  de- 
teriorated in  value,  and  his  damages  would  be  great,  or  it 
might  have  increased  in  value,  and  the  damages  would  be 
nominal.  As  is  well  argued  by  the  appellant  in  this  case,  so 
far  as  the  complaint  reveals,  the  land  may  be  worth  as  much 
or  more  than  it  was  when  the  agreement  was  executed,  and 
the  respondent,  having  received  an  advance  payment  which 
is  forfeited,  may  actually  be  benefited.  The  cases  cited  in 
Warvelle  fully  sustain  the  announcement  in  the  text,  both  as 
to  the  unfairness  of  allowing  the  vendor  to  retain  the  land 
and  the  money,  and  as  to  the  measure  of  damages. 

In  Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25,  66  Am.  Dec. 
394,  it  was  held  that  in  an  action  at  law  by  the  vendor  to  re- 
cover damages  for  the  breach  of  a  contract  for  the  sale  of 
land  the  measure  of  damages  is  not  the  contract  price,  but 
the  difference  between  that  price  and  the  price  for  which  the 
land  could  have  been  sold  at  the  time  of  the  breach.  Under 
this  rule,  which  seems  to  us  to  be  an  equitable  one,  and  one 
which  is  adopted  by  many  courts,  the  complaint  is  plainly 
deficient.  The  case  last  above  cited  also  holds  that  a  vendor 
may  enforce  in  equity  the  specific  performance  of  a  written 
contract  for  the  sale  of  land.  In  fact  the  prevailing  modern 
authority  is,  that  in  a  case  of  this  kind  the  vendor  can  either 
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sue  at  law  for  damages  or  resort  to  equity  for  specific  per- 
forraance. 

Mr.  Pomeroy,  in  his  work  on  Contracts,  page  6,  bases  his 
adherence  to  this  doctrine  on  the  ground  of  mutuality.  The 
remedy  which  is  enjoyed  by  one  party  to  a  contract  must  be 
enjoyed  by  the  other,  and,  as  an  example,  he  gives  the 
simplest  form  of  contract  for  the  sale  of  land,  when  the  ven- 
dor agrees  to  convey,  and  the  purchaser  merely  promises  to 
pay  a  certain  sum  as  the  price,  since  the  latter  may,  by  a 
suit  at  equity,  compel  the  execution  and  delivery  of  *"®  the 
deed,  the  former  may  also,  by  a  similar  suit,  enforce  the 
undertaking  of  the  vendee,  although  the  substantial  part  of 
his  relief  is  the  recovery  of  money. 

"A  suit  in  equity  against  the  vendee  to  compel  a  specific 
execution  of  a  contract  of  sale,  while  in  effect  an  action  for 
the  purchase  money,  has  nevertheless  alwaj^s  been  sustained 
as  a  part  of  the  appropriate  and  acknowledged  jurisdiction 
of  such  court,  although  the  vendor  has,  in  most  cases,  another 
remedy  by  an  action  at  law  upon  the  agreement":  Warvelle 
on  Vendors,  779,  780,  and  cases  cited. 

So  that,  considering  it  either  as  a  legal  or  equitable  action, 
and  considering  the  complaint  amended  so  as  to  incorporate 
the  allegations  of  tender  sought  to  be  set  up  in  the  reply,  the 
action  must  equally  fail;  for  the  complaint  on  its  face  shows 
such  a  delay  on  the  part  of  the  respondent  in  bringing  his 
action;  that,  unexplained,  it  amounts  to  a  waiver  of  respond- 
ent's rights  under  the  contract,  and  an  acceptance  of  the 
forfeiture. 

"The  court  of  chancery  was  at  one  time  inclined  to  neglect 
all  consideration  of  time  in  the  specific  performance  of  con- 
tracts for  sale,  not  only  as  an  original  ingredient  in  them, 
but  as  afl'ecting  them  by  way  of  laches.  But  it  is  now  clearly 
established  that  the  delay  of  either  party  in  not  performing 
its  terms  on  his  part,  or  in  not  prosecuting  his  right  to  the 
interference  of  the  court  by  the  institution  of  an  action,  or 
lastly,  in  not  diligently  prosecuting  his  action  when  insti- 
tuted, may  constitute  such  laches  as  will  disentitle  him  to  the 
aid  of  the  court,  and  so  amount,  for  the  purpose  of  specific 
performance,  to  an  abandonment  on  his  part  of  the  contract": 
Fry  on  Specific  Performance  of  Contracts,  sec.  1070. 

"The  doctrine  of  the  court  thus  established,  therefore,  is 
that  laches  on  the  part  of  the  plaintiff  (whether  vendor  or 
purchaser),  either  in  executing  his  part  of  the  contract  or  in 
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applying  to  the  court,  will  debar  him  from  relief.  *A  party 
cannot  call  apon  a  court  of  equity  for  specific  performance/ 
fiaid  Lord  Alvanley,  M.  R.  (u),  '  unless  he  has  shown  himself 
ready,  desirous,  prompt,  and  eager,'  or,  to  •^^^  use  the  lan- 
guage of  Lord  Cranworth,  *  specific  performance  is  relief 
which  this  court  will  not  give,  unless  in  cases  where  the 
parties  seeking  it  come  promptly,  as  soon  as  the  nature  of  the 
case  will  permit' ":  Fry  on  Specific  Performance  of  Con- 
tracts, sec.  1072.  To  the  same  effect:  Pomeroy  on  Contracts, 
eec.  408,  and  cases  cited. 

It  is  true  that  a  few  of  the  states,  notably  Ohio,  hold  that 
the  laches  must  fall  outside  of  the  statutes  of  limitation;  but 
the  great  weight  of  authority,  as  we  have  been  able  to  gather 
it  from  the  cases  is  to  the  contrary,  and  relief  has  been  re- 
fused on  the  principle  that  acquiescence  for  an  unreasonable 
length  of  time  after  the  party  was  in  a  situation  to  enforce  his 
right  under  the  full  knowledge  of  the  facts,  was  evidence  of 
a  waiver  or  abandonment  of  right.  And  what  shall  be  deemed 
a  reasonable  time  must  be  determined  from  the  circumstances 
of  the  case;  six  months  in  some  cases  might  be  as  unreason- 
able as  six  years  in  others. 

It  must  be  borne  in  mind  that  a  distinction  is  made  in  the 
<3i8cu8sion  of  the  cases  between  the  cases  where  time  is  made 
the  essence  of  the  contract  and  where  it  is  not;  and  the  con- 
clusion deduced  from  the  authorities  is  that  where  time  is 
made  the  essence  of  the  contract,  the  apparent  delay  or  omis- 
sion  of  duty  must  be  explained,  or  the  relief  will  not  be 
granted. 

In  this  case  time  was  made  the  essence  of  the  contract  by 
express  terms.  The  complaint  shows  that  there  was  no  at- 
tempt to  enforce  the  claim  until  two  years  and  three  months 
after  the  contract  matured,  and  makes  no  explanation  what- 
ever for  the  delay.  Nor  are  the  averments  of  the  complaint 
strengthened  by  the  proofs;  for  the  proofs  show  that  no  demand 
of  any  kind  whatever  had  been  made  on  the  part  of  respon- 
dent until  the  day  the  suit  was  brought.  The  respondent 
should  not  be  allowed  to  speculate  in  values,  so  far  as  this 
contract  is  concerned;  to  ®®*  wait  and  see  whether  the  value 
of  the  land  would  enhance  or  dei)reciate  before  he  made  his 
election  either  to  enforce  the  performance  or  accept  the  for- 
feiture. 

We  think  the  provisions  of  this  contract  that  "if  the  said 
vparty  of  the  second  part,  his  heirs,  administrators,  or  assigns, 
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shall  fail  to  pay  the  full  amount  of  either  of  the  above  speci- 
fied installments  and  interest  when  the  same  shall  become 
due  as  above  specified,  the  said  party  of  the  first  part  shall 
have  the  right,  at  their  option,  to  rescind  and  cancel  this  agree- 
ment, and  in  case  of  such  rescission  and  cancellation,  all 
rights  of  the  said  party  of  the  second  part,  his  heirs  and  as- 
signs, shall  be  terminated,  and  all  payments  heretofore  mada 
on  this  contract  shall  be  forfeited,"  fairly  construed,  guaran- 
tees to  the  respondent  a  right  which  it  must  exercise  at  the 
maturity  of  the  contract;  the  time  when  he  would  have  a, 
right  to  make  the  election;  and  as  he  did  not  proceed  to  en- 
force the  contract,  the  appellant  had  a  right  to  presume  that 
inasmuch  as  he  had  taken  no  affirmative  action  by  tendering 
the  deed,  he  had  elected  the  remedy  which  was  consistent 
with  silence,  namely,  the  acceptance  of  the  forfeiture;  and 
considering  the  rapid  changes  in  value  of  the  real  estate  in 
this  country,  we  think  an  unexplained  delay  of  two  and  a 
quarter  years  ought  to  prevent  the  respondent  from  asserting 
his  claim  in  a  court  of  equity. 

The  complaint,  therefore,  being  insufficient,  either  at  law 
or  equity,  appellant's  demurrer  should  have  been  sustained. 
This  conclusion  renders  unnecessary  the  discussion  of  the 
other  errors  assigned.  For  the  reasons  given  the  judgment 
will  be  reversed,  with  instructions  to  sustain  appellant's  de- 
murrer to  the  complaint. 

Stiles,  Hoyt,  Scott,  and  Anders,  JJ.,  concur. 

Vkndor  and  Purchaser — Breach  of  Contract  by  Purchaser — Reme- 
dies OF  Vendor. — Under  a  contract  for  the  purchase  of  land  providing  that 
the  vendor  may  declare  the  contract  void,  and  take  possession  on  failure  of 
the  vendee  to  perform  the  conditions,  the  vendor  may,  upon  the  abandon- 
ment  of  the  contract  and  premises  by  the  vendee,  either  maintain  a  bill  for  . 
specific  performance,  or  a  suit  at  law  for  the  purchase  price,  or  for  reposses- 
sion and  damages  for  the  breach  of  contract:  Allen  v.  Mohn,  86  Mich.  328;^ 
24  Am.  St.  Rep.  126,  and  note.  A  vendor  may  maintain  a  bill  for  the  speci- 
fic performance  of  a  contract  to  purchase  land  where  the  vendee  refuses  to  ac- 
cept a  conveyance  or  pay  the  purchase  money,  notwithstanding  the  remedy 
at  law  for  the  purchase  money:  Andrews  v.  Sullivan,  2  Gilm.  327;  43  Am.  Dec. 
53;  Old  Colony  R.  R.  Corp.  v.  Ecana,  6  Gray,  25;  66  Am.  Dec.  394,  and  note. 
A  judgment  may  be  entered  against  a  purchaser  of  land  who  has  refused  to- 
comply  with  his  contract,  making  him  liable  for  the  amount  which  he  agreed 
to  pay:  Kennedy  v.  Oramling,  33  S.  0.  367;  26  Am.  St.  Rep.  676.  Upon  the 
refusal  of  the  vendee  to  perform  a  contract  for  the  purchase  of  real  estate, 
the  vendor  has  two  remedies,  one  to  recover  damages,  and  the  other  for  spe- 
cific performance:  Smyth  v.  Sturges,  108  N.  Y.  495.  A  vendor  retaining  a 
lien  for  the  purchase  money  until  he  elects  his  remedy  may  sue  either  for 
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tbe  land  or  for  tbe  parchaso  money  with  foreclosare:  8Uma  Land  etc  (h. 
T.  Boon,  73  Tex.  648.  See,  also,  the  notes  to  Sste*  t.  Browning,  60  Am.  Deo. 
244;  and  Hanna  r.  Wilsout  46  Am.  Deo.  192. 

VkNDOB  and  PUB0HA9BII — MSASCBB  OW  DaUAOBS  TOK  BbKAOH  OV  C0V> 

TRACT  TO  PuKOHASB. — The  measure  of  damagea  in  a  snit  by  the  rendor  for 
breach  of  a  contract  to  purchase  land  is  the  difference  between  the  contract 
price  and  the  value  of  the  land  at  the  time  of  re-entry  and  abandonment  of 
tbe  contract  by  the  vendee,  leas  what  has  been  paid:  AUen  r.  Mohr,  86  Mich. 
328;  24  Am.  St.  Rep.  126,  and  note,  with  the  oases  eolleoted:  Old  Cobmjf 
R.  R.  Corp.  T.  Evant,  6  Gray,  25;  66  Am.  Deo.  894,  and  note.  See^  dao^ 
McOuinnet*  t.  WbaUn,  16  B.  L  658;  27  Am.  St  Rep.  76^  and  note 
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Abavdokhekt  or  Lbasb  by  tenant,  when  jnstifiable,  478-485. 

Aoibtsr's  Likn,  cannot  be  created  by  person  not  the  owner  of  the  propertj, 

305. 
Appeal  Bonds,  actions  upon,  answers  in,  719. 

actions  upon  cannot  be  sustained  nntil  after  final  jndgment,  712. 

actions  upon  cannot  be  sustained  until  plaintiff  is  entitled  to  execution* 
712. 

actions  upon,  complaint  in  need  not  allege  matters  of  law,  718. 

actions  upon,  complaint  in,  what  must  aver,  718. 

actions  upon,  complaint  in,  what  objections  to  must  be  urged  by  de- 
murrer, 718, 

actions  upon  may  be  sustained  though  there  is  a  remedy  by  motion,  714* 

actions  upon  may  be  sustained  without  first  issuing  execution,  714, 

actions  upon,  who  entitled  to  maintain,  714. 

ambiguities  in,  705. 

attorneys'  fees  are  not  generally  recoverable  in  actions  npon,  7I7> 

bankruptcy,  discharge  of  judgment  debtor  in,  711. 

breach  of  any  condition  in  will  sustain  an  action  thereon,  713. 

change  of  parties  after  appeal  has  been  taken,  710. 

concurrent  remedies  npon,  714. 

condition  that  appeal  should  be  prosecuted  with  effect,  meaning  of,  708. 

conditions  of  need  not  follow  the  precise  words  of  the  statute,  704,  70S> 

conditions  of  which  the  court  had  no  authority  to  prescribe,  705. 

consideration  of  need  not  be  expressed  therein,  704. 

consideration  supporting,  what  is,  704. 

construction  of,  rules  applicable  to,  703. 

costs  of  suit  are  secured  by,  715. 

costs,  what  are  recoverable  in  actions  upon,  716. 

death  of  the  principal  does  not  release  the  sureties,  710. 

defective  execution  of,  when  releases  sureties,  704. 

defenses  available  in  actions  upon,  719. 

delay  in  prosecuting  the  action  does  not  release  the  sureties,  712. 

discharge  of  the  judgment  releases  the  sureties,  713. 

dismissal  of  appeal  because  the  court  had  no  jurisdiction,  708. 

dismissal  of  appeal  is  equivalent  to  an  affirmance  of  the  judgment,  708. 

estoppel  against  sureties  to  deny  existence  of  the  judgment  appealed 
from,  719. 

estoppel  arising  from  recitals  in,  709. 

enforcement  of  by  summary  proceedings,  714. 

final  decision  is  necessary  to  complete  the  liability  of  the  sureties,  707* 

fraud  in  inducing  the  sureties  to  sign,  710. 

fraud  or  collusion  in  conducting  the  appellate  proceedings,  710. 
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Apfkal  Bohds,  for  all  dainagea  and  costs  do  not  include  the  payment  of  th« 

judgment  itself,  715. 
in  actions  for  the  recovery  of  land,  when  include  rents  and  profits,  717> 
in  foreclosure  proceedings,  measure  of  recovery  upon,  715,  716. 
in  suit's  other  than  for  the  payment  of  money,  measure  of  liability,  716. 
informalities  in,  704,  705. 
interest  on  the  judgment  is  secured  by,  715. 
interest,  when  recoverable  in  actions  upon,  717. 
mterpretation  of,  702,  703. 

judgment  against  principal,  conclusiveness  of  against  sureties,  719l 
justification  of  the  sureties  is  not  essential  to  validity  of,  708. 
law  is  a  part  thereof  and  need  not  be  stated  therein,  704. 
legislature  cannot  enlarge  the  effect  of,  711. 

liability  of  sureties  does  not  exist  where  the  principal  is  not  liable^  7I2. 
liability  of  sureties,  when  complete,  707. 
measure  of  damages  in  injunction  cases,  718. 
measure  of  recovery  upon,  714. 
mistake  of  surety  as  to  legal  effect  of,  710. 
mistake  of  surety,  reforming  bond  on  account  of,  710,  711. 
motion  for  judgment  upon,  714. 
not  signed  by  a  principal  are  valid,  704. 
omission  of  names  of  sureties  in  the  body  of,  704. 
omitted  words,  when  will  be  supplied,  705. 
parties  are  not  required  to  consult  sureties  as  to  steps  satMieqaently 

taken  in  the  proceeding,  711. 
penalties  recoverable  upon  cannot  exceed  amount  of,  715. 
performance  of  one  condition  of,  when  no  defense  to  an  action  for  th* 

breach  of  another,  713. 
pleadings  in  actions  upon,  718,  719. 

release  of  sureties  by  agreement  made  by  the  parties,  711. 
release  of  sureties  by  releasing  securities,  712. 
release  of  sureties  by  satisfaction  of  the  judgment,  713. 
release  of  sureties  by  tender  of  satisfaction  of  the  judgment,  713. 
release  of  sureties  does  not  result  from  taking  additional  security,  712, 
rents  and  profits,  when  secured  by,  7  J  7. 
reversal  of  the  entire  judgment  releases  the  sureties,  709. 
reversal  of  the  judgment  as  to  some  only  of  the  defendants,  709« 
rules  applicable  to  other  bonds  applied  to,  703. 
second  appeal,  when  included  within  the  terms  of,  707,  708. 
statute  of  limitations  applicable  to  actions  upon,  714. 
summary  proceedings,  enforcement  of,  by,  714. 
surety  is  entitled  to  stand  on  the  express  terms  of  his  contract,  702. 
surety  of  an  infant  or  a  married  woman  is  bound,  though  his  principal 

is  not,  713. 
to  pay  the  judgment  in  a  particular  court  or  place  do  not  require  its 

payment  elsewhere,  707. 
variations  in,  from  statutory  forms,  704,  705. 
void  where  no  appeal  is  allowed,  706. 
where  no  appeal  is  allowed  are  void,  706. 
Attachmkkts,  mistake  in  affidavit  for,  747. 

Bailbks,  gratuitous,  liability  of,  779-781. 

Banks  acting  as  bailees  without  reward,  liability  of,  780,  781. 

agents  of,  liability  for  negligence  or  embezzlement  of,  776,  784. 
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Banks,  bnrden  of  proof  in  actions  for  loss  of  special  deposits  by,  78S. 
burglary  and  robbery,  liability  for,  784, 
care  required  of  directors  of,  773. 

collateral  securities,  banks  are  not  gratnitons  bailees  of,  779,  781. 
collateral  securities,  care  which  must  exercise  to  safely  keep,  778. 
collateral  securities,  duties  of,  as  to  safekeeping,  778. 
collecting  agencies,  correspondents,  liability  for  acts  of,  776. 
collecting  agencies,  duty  of,  to  forward  paper  for  presentment  or  pre* 

test,  777. 
-collecting  agencies,  liability  of,  for  acts  of  their  immediate  agents,  775. 
collecting  agencies,  persons  to  whom  the  paper  is  sent  for  collection, 

whether  deemed  the  agents  of  the  bank  or  not,  777. 
collecting  agencies,  skill  and  diligence  which  must  exercise  when  acting 

as,  775. 
<lirectors  of,  are  for  some  purposes  regarded  as  trustees,  774. 
directors  of,  are  not  insurers  of  the  fidelity  of  agents  appointed  by  them, 

774. 
■directors  of,  care  which  must  exercise,  774 
directors  of,  ignorance  of,  when  no  defense,  774. 
directors  of,  relations  between  them  and  the  bank,  774. 
gratuitous  bailees,  liability  of  when  acting  as,  780-788. 
gross  negligence  in  caring  for  bpecial  deposits,  what  is,  782. 
gross  negligence,  when  essential  to  create  liability  against,  780. 
investment  agencies  may  act  as,  783. 

investment  agencies,  skill  which  must  exercise  when  acting  as,  787* 
liability  of,  for  correspondents  and  subemployees,  776. 
misdelivery  of  special  deposits,  liability  for,  786. 
negligence  of,  is  presumed  from  loss  of  special  deposits,  783. 
negligence  of,  when  acting  as  collecting  agencies,  what  is,  776,  777. 
notaries  public  are  not  deemed  agents  of  the  banks  employing  them,  776L 
notaries  public,  liability  of,  for  acts  of,  775,  776. 

notaries  public,  states  holding  banks  liable  for  acts  or  negligence  of,  776. 
notaries  public,  when  deemed  agents  of  the  banks  employing  them,  776. 
oflScers,  lial)ility  for  acts  respecting  collections,  775. 
officers,  thefts  of,  when  liable  for,  784. 
securities  deposited  to  be  exchanged  are  not  held  by  gratuitous  bailment^ 

780. 
•kill  and  diligence  which  mast  exercise  when  acting  for  others,  774. 
special  deposits,  are  not  insurers  of  the  safety  of,  783. 
special  deposits,  are  not  regarded  as  gratuitous  bailees  of,  though  they 

act  without  reward,  781,  782. 
special  deposits,  burden  of  proof  is  upon  the  bank  to  show  that  it  re* 

turned  them  or  that  the  loss  occurred  without  its  fault,  783. 
special  deposits,  care  for  safety  of  must  be  such  as  persons  of  common 

prudence  would  employ,  782. 
special  deposits,  delivery  of,  to  persons  not  entitled  to  receive  them,  li*. 

bility  for,  786. 
special  deposits,  diligence  which  must  exercise  for  safety  of,  781,  784. 
special  deposits,  gross  negligence  respecting,  what  is,  782. 
special  deposits,  held  as  collateral  security,  liability  for,  778-780. 
special  deposits,  keeping  of  is  within  the  duties  of  banks,  778. 
special  deposits,  loss  of  by  embezzlement  of  their  officers  or  agents^  786L 
special  deposits,  loss  of  by  theft  or  burglary,  784. 
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Banks,  special  deposits,  misappropriation  by  officers  Is  not  tba  aot  of  tli* 
bank,  785. 
special  deposits,  negligence  is  presumed  from  loss  of,  783. 
special  deposits,  theft  or  embezzlemeot  due  to  negligence  of  bank,  785. 
special  deposits,  withont  compensation,  bank  is  liable  for  gross  uegU* 

gence  in  keeping  of,  780. 
thefts  of  agents  and  employees,  liability  for,  784. 
wrongful  act  of  agent,  cannot  take  advantage  of,  786. 
Brokebs,  commissions,  when  become  entitled  to,  689,  807. 

Carriebs,  freight,  consignor  or  shipper  is  presumed  to  be  liable  for,  4021 

freight,  who  liable  for,  402. 
CoNrLiCT  OF  Laws,  action  in  one  state  for  negligence  in  another,  851. 

enforcement  in  one  state  of  the  laws  of  another,  178. 
CoNSiiTDTioMAL  Law,  jury  trials  in  vagrancy  cases,  when  may  be  dispensed 
with,  644. 
reform  schools,  statutes  authorizing  commitment  of  children  to,  whea 

valid,  644. 
vagrants,  statutes  authorizing  conviction  of  without  trial  are  void,  644. 
CoNVBTANCE,  of  an  estate  held  by  the  entireties,  435. 
Corporations,  estoppel  to  deny  existence  of,  212. 

estoppel  to  deny  that  officers  were  authorized  to  execute  »  promiMory 

note,  460. 
proof  of  existence  of,  what  sufficient,  212. 

treasurer  of  manufacturing,  authority  of  to  sign  negotiable  instrumental 
459. 
CKSDiTOR'a  Bill,  averments  in,  what  essential,  115. 
Cbkditobs,  assignment  for  benefit  of,  effect  of  in  other  states,  444. 
Cbiminal  Law,  cross-examination  of  accused  who  has  testified  in  his  owo 
behalf,  895-897. 
homicide,  intent  to  produce  death,  when  not  essential  to  crime  of  inur> 

der,  80,  81. 
homicide,  reckless  shooting  of  another,  80. 
intoxication  at  the  time  of  the  commission  of  the  crime,  93. 
malice  is  implied  from  reckless  trifling  with  human  life^  80,  81* 
malice  is  presumed  from  use  of  deadly  weapon,  81. 

Damaoes,  for  mental  angnish,  whether  recoverable,  586. 
DuD^  delivery  of  after  death  of  grantor,  when  valid,  676. 

delivery  of,  what  is,  467. 
Dxnsmos,  of  corporations  de/aeto,  656. 

of  double  insurance,  136. 

of  eviction,  485. 

of  license,  473. 

of  marketable  title,  823. 

of  partnership,  841. 

of  reasonable  doubt,  150. 

of  trustee  de  son  tort^  820. 

of  vagrancy,  643. 
DivoROB,  eruel  treatment  which  will  justify,  847. 

BiiTnuernts,  tenancy  by,  husband's  life  estate  may  be  leviod  upoa  tad  soU^ 
436. 
tenancy  by,  in  crops  raised  on  lands  held  by,  438. 
tenancy  by,  in  personal  property,  534. 
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Smtirstibs,  tenancy  by,  in  personal  property,  husband's  control  over  ch«i> 
tels  held  by,  436. 
tenancy  by,  in  personal  property,  husband's  rights  in,  436. 
tenancy  by,  in  personal  property,  rights  of  wife,  how  may  be  protected*- 
436. 
EsTOPPKL,  arising  against  married  woman  from  her  acts,  46. 
Eviction,  of  tenant  by  landlord,  what  is,  486-491. 

£vii>ENCB,  opinions  of  witness  as  to  correspondence  between  footprinti  a^ 
the  place  of  the  crime  and  the  footprints  of  the  defendant,  150. 
opinions,  when  admissible,  150. 
privileged  communications,  what  are,  519. 

FoRFKiTURE,  for  breach  of  conditions  subsequent,  how  enforceable,  675. 
Fraudulent  Conveyances,  relationship  between  the  parties  as  a  badge  of 
fraud,  519. 

Homestead,  attachment  of,  effect  of  subsequent  abandonment  of  homestead,. 
248. 
how  to  be  claimed  or  abandoned  in  Arkansas,  248. 
judgment  liens  against,  247. 

levy  of  execution  or  attachment  thereon  is  void,  247. 
Husband  and  Wife,  burden  of  proof  as  to  consideration  paid  for  propertj^ 
purchased  in  name  of  wife  during  coverture,  44. 
estoppel  of  married  woman  by  her  acts,  46. 
parol  easement  or  license,  grant  of  by  married  woman,  45. 
preferences  in  wife's  favor  when  valid,  591. 
presumption  arising  from  wife's  placing  her  money  or  property  in  hna>^ 

baud's  hands,  591. 
purchase  of  property  by  wife  of  insolvent  husband  is  regarded  with  stis- 

piciou,  44. 
separate  estate  of  wife,  what  is,  46. 

Innkeepers,  guests  and  boarders  with,  who  are,  569. 

lien  of,  569. 
Insurance,  double,  what  will  avoid  policy,  136. 

Judgment,  by  default,  effect  of,  655. 

beyond  the  issues  is  to  that  extent  void,  752. 

estoppel  by,  to  what  matters  extends,  405. 

in  favor  of  physician  as  an  estoppel  against  action  for  malpractice,  29^ 
30. 

merger  of,  cause  of  action  in,  820. 
JuBiSDicriON,  in  admiralty,  over  what  extends,  803. 
JuBT  Trial,  acquittal  by  the  unauthorized  discharge  of  the  jury,  151. 

in  prosecutions  for  vagrancy,  644. 

Landlord  and  Tenant,  abandonment  because  of  partial  eviction,  482,  484. 

abandonment  by  tenant  because  landlord  will  not  execute  a  written 
lease  as  agreed  upon,  482. 

abandonment  by  tenant  because  of  acts  of  landlord  affecting  the  enjoy- 
ment of  the  premises,  488,  489. 

abandonment  by  tenant  because  of  destruction  of  part  of  a  leased  buildi> 
ing,  483. 

abandonment  by  tenant  because  of  injury  to  leased  premises,  482. 

abandonment  by  tenant  because  of  the  action  of  third  parties,  484. 
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Landlord  and  Tenant,  abandonmeat  by  tenant  because  of  title  pan- 

mount,  484. 
abandonment  by  tenant  for  acts  of  the  lessor  interfering  with  the  ten< 

antable  condition  of  the  premises,  484,  485. 
abandonment  by  tenant  for  causes  arising  after  the  commencement  of 

the  tenancy,  482. 
Abandonment  by  tenant  for  failure  of  the  landlord  to  repair  as  stipulated 

in  the  lease,  483. 
Abandonment  by  tenant  for  circumstances  for  which  the  lessor  is  not  re* 

sponsible,  484. 
Abandonment  by  tenant    on   account   of   fraudulent   repreaentationi| 

481. 
Abandonment  by  tenant,  statutes  anthorizing,  482. 
Abandonment  by  tenant,  stipulations  in  lease  justifying,  483. 
abandonment  by  tenant,  what  eviction  will  justify,  483. 
Abandonment  of  lease  because  lessor  did  not  put  the  tenant  in  possessimi, 

481. 
Abandonment  of  premises  for  defects  which  were  discoverable,  478. 
Abandonment  of  premises,  right  of  tenant  to  make,  476. 
deceit,  omission  to  inform  tenant  of  condition  of  premises  is  not,  480l 
'demise,  implied  covenants  resulting  from  use  of  this  word,  477. 
destruction  of  leased  property  or  part  thereof,  when  justifies  abandon* 

ment  by  the  tenant,  483. 
eviction  by  material  change  in  the  condition  of  the  premises,  488. 
eviction,  from  what  presumed,  486. 
eviction,  instances  of  acts  amounting  to,  488. 
eviction,  instances  of  acts  which  do  not  amount  to,  487. 
eviction,  intention  of  lessor  to  deprive  tenant  of  the  use  of  the  premiMi 

is  essential  to,  484. 
eviction,  mere  tortious  entry  upon  premises  is  not,  487. 
eviction,  nuisance,  existence  of,  when  equivalent  to^  490. 
eviction  of  tenant,  what  in,  485. 
eviction,  partial,  effect  of,  491. 
eviction,  what  is,  when  a  question  of  law,  486. 
eviction,  what  tenant  may  treat  as,  484. 
fraudulent  representations  as  to  condition  of  premises  which  will  justify 

tenant  in  abandoning,  481. 
furnished  house,  change  in  condition  after  commencement  of  lease,  480. 
furnished  house,  implied  covenant  as  to  fitness  of,  479. 
latent  defects,  concealment  of,  whether  justifies  tenant's  abandoning  the 

premises,  478. 
rent,  condition  of  premises,  when  will  not  relieve  tenant  from  duty  of 

paying,  478. 
rescission  of  lease  by  tenant,  causes  for,  476. 
warranty  of  fitness  of  leased  premises  is  implied  where  it  la  stipulated 

that  they  shall  be  used  for  a  specific  purpose,  481. 
warranty  that  premises  are  suitable  is  not  implied,  477. 
Laws,  of  other  states,  enforcement  of  in  this  state,  when  will  be  permitted, 

na 

of  other  states,  presumption  respecting,  178, 
Libel,  insolvency,  charges  of,  606. 

mercantile  agencies,  false  publications  by,  60S. 
malice,  when  inferable,  60(>. 
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LivXL,  Hen  of  agister  cannot  be  created  by  person  not  the  owner  of  tb» 

property,  305. 
Limitations,   Btatutea   of,   acknowleclgment  from   which  new  promise  it 

implied,  422. 

Malioious  Prosecxttiont,  advice  of  counsel  as  a  defense,  856. 

probable  cause,  burden  of  proof  respecting,  857. 

probable  cause,  when  a  question  for  the  jury,  856. 
Mastsk  and  Servant,  acts  of  servant  for  which  master  ia  chargeable, 
370. 

liability  of  master  for  servant's  acts  in  violation  of  his  orders,  370. 

superior  servant,  liability  of  master  for  negligence  of,  398. 

wrongful  discharge  of  servant,  damages  recoverable  for,  253. 
Mechanic's  Lien,  description  of  property  in  claim  of,  when  suflScient,  108^ 
Medicines,  formulas  of,  right  of  persons  to  manufacture  in  accordance  with, 

664. 
Mobtqaqe,  assignment  of,  how  may  be  made,  683. 

to  secure  note  maturing  at  different  times,  right  to  priority  of  payment* 
888. 
Municipal  Corfobations,  liability  of  for  services  of  special  counsel,  909. 

Negligence,  gross,  what  is,  as  applied  to  banks,  782. 

in  one  state,  when  gives  rise  to  a  cause  of  action  enforceable  in  another, 
851. 

of  banks  acting  as  bailees,  774-786. 

of  banks  acting  as  collection  agencies,  777. 

of  banks  acting  as  investment  agencies,  787. 

presumption  of  from  accident  on  railway,  837. 

presumption  of  from  loss  of  special  deposits  by  a  bank,  783. 
Notaries  Public,  liability  of  banks  employing,  for  negligence  of,  776. 
Nuisance,  on  leased  premises  which  will  justify  their  abandonment  by  a  ten- 
ant, 490,  491. 

Parent  and  Child,  custody,  parent's  right  to,  when  forfeited,  66. 
Partition,  bill  for,  what  must  allege,  74. 
Payments,  carrier's  right  to  appropriate,  104. 

checks,  receipt  of,  when  does  not  amount  to,  625. 
Phtsicians,  degree  of  care  and  skill  required  of,  .375. 

of  different  schools,  ability  required  of,  375. 
Physicians  and  Surgeons,  burden  of  proof  in  action  against  for  malprao* 
tice,  30. 

skill  and  care  required  of,  30. 
Postmaster,  liability  of  for  negligence  of  his  servants,  216. 
Pbksuhption,  as  to  law  of  another  state,  178. 

of  negligence  from  loss  of  special  deposit  by  bank,  783. 

of  negligence,  when  arises  from  an  accident,  837. 
Public  Lands,  patent  to,  issued  without  authority  is  void,  615. 
Purchaser,  bonajide,  actual  payment  is  necessary  to  support  claim  of,  626. 

Railway  Corfobations,  sick  passengers,  duties  to,  560. 

special  contracts  limiting  liability  for  injury  to,  when  void,  240,  241. 
Bkal  Profekty,  trespassers  upon  assume  the  risk  incidental  to  its  condi- 
tion, 222. 
Receiver,  appointment  of,  when  justifiable,  116. 

discretion  of  court  as  to  appointment  of,  116. 
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^KFORM  Schools,  are  not  prisons,  644. 

commitment  of  children  to  without  trial,  644. 

■Sales,  delivery  of  goods  to  a  carrier,  when  vests  title,  508. 

resale  at  risk  of  purcliaser,  396. 

title  does  not  pass  if  purchaser  retains  the  right  to  reject  the  goods,  626. 
'Statute  of  Frauds,  memorandum,  when  sufficient  to  satisfy,  133. 

part  performance  of  parol  contract,  what  acts  constitute,  393. 

part  performance  of  parol  contract,  when  takes  case  out  of,  393, 

purchase  money  paid  under  contract  void  by,  when  may  be  recovered, 
132,  133. 
Street  Railways,  care  which  must  exercise  for  the  safety  of  passenger^ 
760,  834. 

Tort  Feasors,  joint  and  several,  liability  of,  820, 

satisfaction  from  one  releases  all,  820. 
Trusts,  ex  maleficio  arise  when,  526. 

Vaoranct,  arrest  for  without  warrant,  646, 
■  defined,  643. 

divorce,  when  may  be  granted  for,  646. 

evidence  sufficient  to  justify  conviction  of,  645. 

evidence  that  the  accused  is  a  prostitute  does  not  support  eonriotiOB 
for,  645. 

failure  to  work,  when  supports  conviction  for,  645,  646, 

idleness,  when  justifies  conviction  for,  646. 

indictment  for,  sufficiency  of,  645. 

jury  trial,  right  to  dispense  with  in  accusations  for,  644. 

minor  child  is  not  guilty  of,  merely  because  it  is  disobedient,  645. 

municipal  ordinance,  statute  enlarging  statutory  definition  of,  643L 

statutes  authorizing  conviction  of  without  trial  are  void,  644. 

statutes  respecting,  when  must  be  strictly  construed,  643. 

summary  jurisdiction  in  cases  of,  644,  645. 
Vekdor  and  Purchaser,  damages,  measure  of,  for  breach  of  contract  to 
purchase,  917. 

remedies  of  vendor  for  breach  of  contract  to  purchase,  916, 
Vendor's  Lien,  bonajide  purchaser  is  protected  from,  825. 

waiver  of,  825. 

"Wills,  attesting  witness,  testimony  of  as  to  mental  capacity,  379. 

capacity  to  make,  nature  and  terms  of  will  may  be  considered  in  d«> 

termining,  378. 
repugnant  words  in,  when  may  be  disregarded,  360. 
services  performed  under  promise  to  make,  393. 
specific  performance  of  contract  to  make,  393. 
undue  influence,  whether  may  be  presumed  from  unequal  disposition  of 

property,  378. 
Witness,  accused  of  crime,  cross-examination  of  as  to  collateral  matters, 

896,  897. 
accused  of  crime,  cross-examination  of  as  to  matters  not  referred  to  in 

examination  in  chief,  895. 
accused  of  crime,  cross-examination   of  as  to  prosecutions  for  other 

acts,  896. 
accused  of  crime,  cross-examination  of  as  to  specifio  acts  tending  to 

discredit  him  or  impeach  his  moral  character,  897, 
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Witness  accased  of  crime,  cross-examination  of  cannot  compel  disclosure  of 

confidential  commnnications,  897. 
accused  of  crime,  cross-examination  of  in  homicide  cases,  896. 
accused  of  crime,  cross-examination  of  to  test  bis  credibility,  896,  897. 
accused  of  crime,   cross-examination  of  whetber  must  be  confined  to 

matters  referred  to  by  him  in  his  examination  in  chief,  895. 
accused  of  crime,  instances  of  proper  cross-examination,  895-S97. 
accused  of  crime,  may  be  compelled  to  write  on  his  cross-examination, 

895. 
accused  of  crime,  recalling  for  second  cross-examination,  895. 
accused  of  crime,  testifying  in  his  own  behalf  is  subject  to  the  sama 

rules  as  other  witnesses,  895. 
accused  of  crime,  testifying  to  part  of  a  transaction  must  rereal  tha 

whole,  893. 
accused  of  crime  waives  his  privilege  by  voluntarily  testifying,  897. 
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ABANDONMENT. 
See  Landlord  and  Tsnant,  1. 

ABSTRACTS  OF  TITLE. 
Sea  Sbabchbrs  or  Reoords. 

ABUTTING. 
See  Waters,  3. 

ACCEPTANCE. 
See  Deeds,  6. 

ACCESSORIES  AND  ACCOMPLICES. 
Criminal  Law — Principal  and  Accessory. — Under  a  statute  abrogating 
the  distinction  between  principal  and  accessory  before  the  fact,  a  person 
may  be  found  guilty  under  an  indictment  charging  him  as  principal,  al« 
though  the  evidence  shows  him  to  have  been  an  accessory  before  th« 
fact.    StaU  V.  Duncan,  888. 

ACCIDENT. 
See  Homicide,  17;  Railroads,  10,  21. 

ACCOMPLICES. 
See  Accessories  and  Accomplices. 

ACCOUNTS. 
JcRiSDicnon  or  Eqcitt. — Where  the  accounts  to  be  examined  and  stated 
are  on  one  side  only,  a  court  of  equity  will  not  assume  jurisdiction  of  a 
bill  for  an  accounting,  unless  the  accounts  are  so  complicated  as  to  require 
.  the  aid  of  equity  to  adjust  them,  or  a  discovery  is  prayed  for  and  facts 
are  alleged  which  show  the  necessity  for  such  discovery.  Beggt  v.  tSdi' 
ton  Electric  etc  Co..  94. 

See  Payment,  3;  Trial,  1. 

ACCRETIONS. 
See  Waters,  6. 

ACKNOWLEDGMENT. 
Sea  Forgery,  4;  Limitations  or  Actions,  4,  S. 

ACQUITTAL. 
See  Trial,  10,  11. 
Ah.  Br.  Rkp..  Vol.  XXXVIII.— 69 
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ACTIONS. 
See  Assionment;  Pleadinq,  1. 

ADMIRALTY. 
See  Jurisdiction,  3,  4. 

ADMISSIONS. 
See  Tkndbr,  1;  Vendor  and  Purchaskb,  8. 

ADVICE  OF  COUNSEL. 
See  Malicious  Frosecutiom,  3-S. 

AFFIDAVITS. 
See  Attachment,  2, 

AGENCY. 
Who  Arb. — A  banker  holding  himself  out  as  dealing  in  choice  stocks,  and 
promising  careful  attention  to  his  customers,  occupies  with  such  cus- 
tomers the  relation  of  principal  and  agent.     Isham  v  Post,  766. 
See  Bakks,  2;  Brokers;  Corporations,  5-10;  Husband  and  Wife,   15; 
Pathbnt,  2;  Vendor  and  Purchaser,  6. 

AGISTMENT. 
See  Liens. 

ALIMONY. 
See  Marriage  and  Divorce,  3,  4. 

AMENDMENT. 
See  Pleading,  6. 

ANIMALS. 
See  Real  Property,  7;  Railroads,  12,  13. 

ANNULMENT. 
See  Corporations,  14-17. 

APPEAL. 

1.  Ruling  of  Trial  Court  as  to  Admissibility  of  Evidenci;  When 

Not  Reviewable. — An  appellate  court  will  not  review  the  ruling  of  the 
trial  court  in  regard  to  the  relevancy  or  competency  of  a  newspaper 
article  which  was  offered  in  evidence,  but  is  not  properly  set  out  in  its 
entirety  upon  the  record.     Nelson  v,  Shelby  Mfg.  etc.  Co.,  116. 

2.  Libel — Admission    of    Immaterial  Evidence. — In  an  action  against  a 

mercantile  agency  for  a  libelous  publication  as  to  the  solvency  of  plain- 
tifli  the  introduction  by  the  latter  of  evidence  of  his  failure  to  collect 
accounts  other  than  those  set  out  in  the  petition  for  which  special  dam- 
ages are  claimed  is  not  reversible  error,  as  no  substantial  injury  could 
have  resulted  to  defendant  therefrom.  Mitchell  v.  Bradstreet  Co.,  592. 
S.  Evidence  Admitied  Which  Merely  Supports  the  averments  in  the 
answer  cannot  be  assigned  as  error  by  the  defendant.  Mitchell  v.  Brad- 
street  Co.,  592. 
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4.  CoKFLicP  OT  EviDKNCE. — Where  a  motion  to  discharge  an  attachment, 

on  the  gronad  that  the  allegations  in  the  affidavits  are  not  tme, 
is  decided  on  conflicting  testimony,  the  ruling  of  the  trial  court  will 
not  be  disturbed  on  appeal,  unless  the  preponderance  of  evidence 
against  it  is  clear  and  decisive.      Whipple  v.  Hill,  742. 

5.  Trial — Charge  Covkrino  Only  Part  of  the  Evidknck,  Whkn  Erro- 

NEons. — A  charge  which  ignores  any  material,  conflicting,  or  qualifying 
evidence,  or  a  material  fact  which  is  the  legitimate  inference  of  other 
proven  facts,  is  misleading  and  erroneous.     Boyd  T.  Jones,  100. 
fl.  Parties  Cannot  Complain  of  Error  which    they    invite  or    adopt. 
Johnson- Brinhnan  Commission  Co.  v.  Central  Bank,  615. 

7.  Charge  Adthorizino   Jury  to  Disregard    Material   Evidence. — 

Where  there  is  some  evidence  tending  to  sustain  an  issue  raised  by  one 
of  the  parties  to  a  suit,  it  is  reversible  error  to  grant  an  instruction 
which  is  tantamount  to  a  declaration  that  there  is  no  evidence  on  such 
issue.     Nelson  v.  Shelby  Mfg.  etc.  Co.,  116. 

8.  Jury  Trial. — Though  a  Comment  by  the  Court  During  the  Trial  o» 

A  Criminal  Cause  respecting  the  mode  in  which  the  a  itorney  for  the  ac- 
cused conducts  his  examination  may  be  unnecessarily  harsh,  yet  the  judg* 
ment  of  conviction  will  not  be  reversed  on  that  ground,  if  from  the  whole 
case  it  does  not  appear  that  the  accused  was  injured  thereby.  People  v. 
Baker,  276. 

9.  Objectionable    Statements  of  Counsel   Will  Not  Be  Considered 

ON,  When. — An  objection  to  the  statements  of  counsel  cannot  be  con- 
sidered on  appeal,  unless  they  have  been  duly  excepted  to  at  the  time 
they  were  made,  and  a  motion  made  to  exclude  them.  Nelson  v.  Shelby 
Mfg.  etc.  Co.,  116! 

10.  Instructions. — Failure  to  Give  instructions  not  asked  is  not  error. 
Mitchell  V.  Bradstreet  Co.,  592. 

11.  Variance. — Even  if  plaintifl^  by  his  instructions  places  his  right  o^ 
recovery  upon  a  different  ground  from  that  stated  in  the  petition,  yet 
the  defendant  cannot  complain  if  he  commits  like  error  by  submitting 
the  converse  of  the  theory  hypothecated  in  plaintiff's  instructions. 
Johnson- Brinkman  Commission  Co.  v.  Central  Bank,  615. 

12.  Criminal  Law — Continuance— Riuht  of  Accused  to  be  Present. — 
The  granting  of  a  continuance  in  a  criminal  case  in  the  absence  of  the  ac- 
cused is  not  error  if  his  counsel  is  present,  and  it  does  not  appear  that 
the  accused  was  subjected  to  any  injustice.     State  v.  Duncan,  888. 

13.  Homicide — Instruction  as  to  Reasonable  Doubt,  Error  in  Refusiko. 
It  is  reversible  error  to  refuse  to  instruct  the  jury,  in  a  trial  for  homi- 
cide, that  if  they  are  not  satisfied  beyond  a  reasonable  doubt  that 
when  the  defendant  did  the  act  which  caused  the  fatal  wound  he  in- 
tended to  kill  the  deceased,  or  that  the  act  was  one  from  which  death 
or  great  bodily  harm  would  ordinarily,  or  in  the  usual  course  of  events, 
follow,  they  nmst  acquit  the  defendant  of  manslaughter  in  the  first 
degree.     Lewis  v.  Stale,  75. 

14.  Appkal  Bonus,  Surkties  on,  Not  Discharged  by  Substitution  of  Aw- 
oriiEK  Plaintiff,  When. — A  surety  on  an  appeal  bond  is  not  discharged 
by  the  fact  that  a  person  to  wlioin  the  plaintiff's  interest  in  the  subject 
matter  of  the  action  has  passed,  wiiile  the  appeal  is  pending,  is  subtiti- 
tuted  as  a  party  plaintiff  without  the  knowledge  or  consent  of  such 
surety,  and  allowed  to  prosecute  the  appeal  in  his  own  name.  HovoeU  ▼• 
Alma  Milling  Co.,  694. 
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15.  Appeal  Bond,  Subktibs  ov.  Not  DiscHAnaEi*  by  Covtivvavcbb  6baktki> 
BT  Agreement  of  Parties. — The  fact  that  the  variona  continuances  of  a 
case  in  the  appellate  court  have  been  granted  upon  stipulations  between 
the  parties,  without  the  consent  of  the  surety  on  the  appeal  bond,  will 
not,  in  the  absence  of  proof  of  fraud,  or  of  collusion  between  the  prin- 
cipal and  his  creditor,  operate  to  release  such  surety.  Howeli  v.  Alma 
Milling  Co.,  694. 

16.  Appeal  Bonds,  Sureties  on.  Not  Discharged  bt  Rendition  of  Judo- 
KENT  Upon  Stipulation. — In  the  absence  of  proof  of  fraud,  or  of  col- 
lusion between  the  appellant  and  respondent,  a  surety  on  an  appeal 
bond  is  not  discharged  by  the  fact  tliat  judgment  is  finally  rendered 
against  his  principal  by  agreement  between  the  parties,  without  hia 
knowledge  or  consent.     Howell  v.  Alma  Milling  Co.,  694. 

See  Error;  Judgments,  17;  New  Trial;  Railroads,  8. 

APPLICATION. 
See  Debtor  and  Creditor. 

APPOINTMENT. 
See  Officers,  3;  Receivers. 

ARCHITECTS. 
See  Mechanics'  Liens,  4. 

ARREST. 
See  Homicide,  6. 

ASSETS. 
See  Partnership,  5-7. 

ASSIGNMENT. 
Assignment  of  Right  of  Action. — A  right  of  action  to  recover  an  inter- 
est in  laud  out  of  which  the  true  owner  has  been  defrauded  is  trans* 
ferable.     Connecticut  etc.  Ins.  Co.  v.  Smith,  656. 

See  Banks,  8;  Intervention,  1;  Mortgages,  2,  4-6. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Assignments  for  Benefit  of  Creditors,  under  the  laws  of  Washington, 
vest  the  property  in  the  assignee  as  ».n  officer  of  the  court,  and  pre- 
vent the  enforcement  of  a  mechanic's  lien  against  the  insolvent  estate 
without  leave  of  court,  and  all  those  having  claims  against  such  estate 
must  present  them  in  the  insolvency  proceeding.  Quinby  v.  Slipper,  899. 
See  Cbeditor"'s  Suit,  2;  Insolvency. 

ATTACHMENT. 

1.  Attachment  of  Land  Which  Is  Subject  to  a  Trust  Deed  to  Securs 

THB  Payment  of  Indebtedness  constituter.  a  lien  upon  funds  remain- 
ing in  the  hands  of  the  trustees  alter  they  have  sold  the  land  and  from 
the  proceeds  of  the  sale  satisfied  such  indebtedness.  Brown  ▼.  Camp* 
Ml,  314. 

2.  Affidavit  For,  Not  Vitiated  by  Clerical  Error,  When.— Provided 

it  appears  from  the  whole  contents  of  an  afiSdavit  on  which  an  attach- 
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ment  la  granted,  that  the  plaintiff's  agent  baa  duly  swora  to  the  8t«t«« 
ment  therein  relating  to  the  natare  of  the  claim,  the  attachment  will 
not  be  avoided  for  the  reason  that,  owing  to  a  mere  clerical  error,  the 
language  actually  used  fails  to  show  that  the  requisite  oath  was  tiJcen. 
WhippU  V.  HUl,  742. 
See  Apfbal,  4;  Bstoffsl,  2;  Execdtion,  1;  Homkstsad,  4;  JuDaMmra^  1} 

SUMDAT. 

ATTORNEY  AND  CLIENT. 
Attornst  ascd  Clibnt— Pkivilkobd  Commdnicatiohs,  What  Akr  Not. 
A  conversatioa  between  a  mortgagor  and  a  mortgagee  in  the  presenc* 
of  the  attorney  employed  to  draft  the  mortgage  is  not  a  privileged  com* 
mnnication,  where  the  statements  then  overheard  were  not  made  for  the 
purpose  of  obtaining  professional  advice,  and  have  not  served  aa  tha 
basia  of  any  counsel  given  by  the  attorney.  Hanson  v.  Bean,  618. 
See  JnDGHBMTS,  19. 

ATTORNEY'S  FEE. 
Sea  CoNrLiOT  or  Laws,  1;  MoBTOAOta^  S> 

AVOIDANCE. 
See  Infants. 

BAILMENT. 
NcoLTOXNCK,  What  Is. — A  Mandatary  Whosk  Sititation  or  Ehplotmrmt 
Implus  Skill  or  Kkowledob  adequate  to  the  undertaking  is  always 
answerable  for  losses  or  injuries  resulting  from  want  of  the  ezeroisa  of 
such  skill  or  knowledge.     laham  v.  Post,  766. 

BANKRUPTCY. 
See  Insolvency,  2. 

BANKS. 

L  A  Banker  Aotino  Without  Compensation  in  Making  Investheiits  for 
his  customers  is,  nevertheless,  under  obligation  to  exercise  such  dili> 
gence  as  he  has  promised  to  those  dealing  with  him,  and  such  skill  and 
knowledge  as  he  has  held  himself  out  to  possess.    laham  v.  Poat,  766. 

2.  Bankers  Acting  as  Agents — Degree  of  Care  Required  of. — A  banker 
doing  business  in  the  city  of  New  York,  and  advertising  himself  aa 
dealing  in  choice  stocks,  and  promising  his  customers  careful  attention 
in  all  their  financial  transactions,  must  exercise  as  to  them  a  degree  of 
oare  commensurate  with  the  importance  and  risk  of  the  business  to  be 
done  and  a  skill  and  capacity  adequate  to  its  performance.  That  care 
and  skill  are  such  as  should  characterize  a  banker  operating  for  othera 
in  a  financial  center,  and  differ  in  kind  from  the  ordinary  diligence  and 
capacity  of  the  ordinary  citizen.     Ishatn  v.  Post,  766. 

9.  Evidenos  to  Show  Due  Care. — In  an  action  against  a  banker  for  negli- 
gence in  loaning  moneys  on  raised  certificates  of  stock  it  ia  error  to  ex* 
dude  testimony  that  he  loaned  a  large  amount  of  hia  own  money  on 
similarly  raised  collaterals,  and  that  for  several  years  the  same  raised 
certificates  had  been  given  and  received  on  the  street  as  collaterals  for 
loans,  and  deceived  the  skill  and  care  of  a  great  number  of  bankera  and 
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brokers  who  took  and  held  them  withont  saspicfon.  Snch  evidence  wonld 
have  established  the  absolute  good  faith  of  the  defendant  in  making  the 
loan,  and-  that  he  took  as  good  care  of  his  client's  money  as  of  bia  own» 
•nd  that  he  was  deceived  by  a  forgery  so  perfect  and  skillful  that  it  e«> 
caped  for  years  the  vigilance  of  the  street,     hham  v.  Post,  766. 

ii  A  Bankbr  Is  Not  to  be  Deemed  Neolioknt  because,  before  loaning 
moneys  on  certificates  of  stock,  the  official  signatures  to  which  were 
genuine,  he  did  not  present  tbem  for  verification,  if  there  was  nothing 
on  their  face  calculated  to  arouse  suspicion,  though  they  appeared  on 
their  face  to  have  been  issued  six  years  before  the  loan  was  made.  Itham 
r.  Poet,  766. 

S.  A  Bankbk  Is  Not  Liable  for  Negligence  Because  He  Omitted  to 
Inquire  as  to  the  solvency  of  persons  to  whom  be  loaned  moneys  of  his 
customer  upon  apparently  adequate  security,  if  such  persons  were  ia 
good  repute  at  the  time  of  the  loan,  and  there  is  nothing  to  indicate 
that  inquiry  would  or  could*  have  developed  any  different  information 
from  that  which  the  banker  already  had.     hham  v.  Post,  766. 

8.  A  Banker  Is  Liable  for  Loaning  Moneys  of  His  Customer  on  frandn> 
lently  raised  certificates  of  stock,  if  a  fair  and  reasonable  examination 
of  them  would  have  disclosed  the  fraud  to  the  skilled  eye  of  an  ex* 
perienced  banker,  or  awakened  a  suspicion  which  would  have  led  ta 
•  verification.  If,  on  the  contrary,  the  forgery  was  such  as  to  de* 
ceive  any  reasonable  scrutiny  of  a  fairly  prudent  banker  knowing  th» 
signatures  to  be  genuine,  but  not  suspecting  fraud  in  the  body  of  th» 
instrument,  then  the  deception  suffered  would  be  excusable.  Itham  v. 
Post,  766. 

7.  Evidence — Burden  of  Proof  as  to  Banker's  Liability  for  Loss. — Upon 
proof  that  plaintiff  put  into  defendant's  hands,  as  his  banker  and  agent» 
moneys  to  be  loaned  upon  demand,  for  interest,  and  in  the  mode  pro- 
vided  by  custom  and  usage,  and  that  such  moneys  bad  not  been  re« 
tamed,  after  proper  demand,  the  defendant  must  assume  the  burden  of 
proving  that  he  did  bis  duty  faithfully  and  without  negligence  or  miscon» 
duot,  so  that  the  resulting  loss  was  not  bis,  but  must  justly  fall  upon 
the  plaintiff.     Isham  v.  Post,  766. 

t.  National  Banks  Have  Authority  to  Take  Assignments  of  Notes 
AND  Mortgages  upon  real  estate  to  secure  payment  of  loans  made  Uy 
the  mortgagees.     First  Nat.  Bank  v.  Andrew*,  88& 
See  Agency. 

BEQUEST. 
Sea  Charities,  2, 4-6;  Devise,  2;  Husband  and  Wifi^  S. 

BILLS  AND  NOTES. 
See  Negotiable  Instruments. 

BILLS  OF  LADING. 
Bee  Payments,  5;  Sales,  fi, 

BOAKDERS. 
See  Innkeepers. 

BONA   FIDE  PURCHASERS. 
8m  Fkaudvlbnt  Conveyances,  7;  Vendor  and  FuKCBAatm,  14l 
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BONDS. 

BoKS  TO  Skcobi  Mobtgaos  Against  Paramovkt  Liens,  CowsTRrcTioif 
or. — A  bond  conditioned  that  a  mortgagor  shall  erect  a  building  on  ths 
mortgaged  land  within  a  specified  time,  pay  all  claims  for  labor  and 
materials  which  are  or  may  become  liens  on  the  laud  or  building,  and 
keep  the  security  the  first  and  paramount  lien  ou  the  premises,  is  to  be 
construed  as  a  mere  general  contract  of  indemnity  against  paramount 
liens,  and  not  as  an  undertaking  to  be  bonnd  by  the  result  of  any  actions 
brought  against  the  mortgagee  by  parties  claiming  such  liens,  or  to  as« 
■ume  the  defense  of  such  actions  in  the  absence  of  any  request  by  tb« 
mortgagee  to  do  so.     Pioneer  Savings  etc  Co.  v.  Bartsch,  61 1. 

See  Apfzal,  14-16;  Intbrtention,  2;  Surettshif;  Tbusts,  6;  Ykkdoa 
ASD  Purchaser,  17. 

BOOKS. 
See  Evidence,  1. 

BOUNDARIES. 
A  Mkandbb  Lihb  Is  Not  a  Bodndart,  the  water  whose  body  !s  meandered 
being  the  true  boundary,  whether  the  meander  line  actually  coincides 
with  the  shore  or  not.     Lamprey  v.  Slaie,  541. 

BROKERS. 

L  Real  EIstatb  Agents — Cohmissiojis  When  Earned. — A  real  estate 
broker  performs  his  duty,  and  is  entitled  to  his  commission,  when  a  pur« 
ehaaer  is  introduced  who  is  ready,  willing,  and  able  to  buy  on  the  term* 
authorized  by  the  principal,  and  no  binding  written  contract  of  sale  is 
required  if  the  principal  is  in  a  situation  to  execute  it  himself.  Oelatt  v. 
Ridge,  683. 

S.  Real  EIstate  Agents — Whbn  Entitled  to  Commissions. — A  real  estate 
agent  is  entitled  to  his  commissions  if  he  is  the  procuring  canse  of  nego- 
tiations which  result  in  a  sale,  even  though  the  negotiations  are  con« 
ducted  and  concluded  by  the  principal  in  person.     Oelatt  v.  Ridge,  683. 

8.  Real  Estate  Agents— Commissions  Whkn  Earned.— A  real  estate 
broker  who  produces  a  buyer  who  is  ready,  willing,  and  able  to  carry 
out  the  contract  of  sale  as  authorized  by  the  principal,  is  entitled  to  hie 
commissions,  although  such  buyer  is  acting  in  behalf  of  another  person. 
OeUiU  V.  Ridge,  683. 

4.  Real  Estate  Agents — Commissions— Evidence. — In  an  action  by  a  real 

estate  broker  to  recover  commissions  on  a  sale,  a  deed  executed  by  the 
principal  after  suit  is  instituted  is  admissible  to  show  a  ratification  of 
the  broker's  contract.     Oelatt  v.  Ridge,  683. 

5.  Dnadthorized  Sale,  Ratification  or. — If  a  broker,  after  making  a 

sale  of  stock  purchased  by  him  for  his  customer,  which  sale  was  un- 
authorized  for  lack  of  notice  of  the  time  and  place  thereof,  sends  the  cus- 
tomer an  account  of  the  sale,  crediting  him  with  the  price  realized,  and 
he  thereupon  promises  to  pay  the  balance  remaining  due  to  the  broker 
as  shown  by  such  account,  and  makes  no  objection  to  the  sale  or  the 
want  of  notice,  this  is  a  ratification  of  the  act  of  the  broker,  and  en- 
titles  him  to  recover  the  sum  due  him  for  advances  to  the  customer. 
OilUa  V.  WJiUing,  762. 
C  Real  Estate  Agents — Ratification  of  Contract  of — Commi8sion».— 
Though  a  contract  of  sale  made  by  a  real  estate  agent  varies  from  the 
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terms  of  bis  authority,  yet,  npon  approval  and  ratification  by  tbe  prin- 
eipal,  as  made  by  the  agent,  it  becomes  a  part  of  the  original  contract^ 
and  tbe  agent's  commissions  as  fixed  therein  govern.  Oelatt  T.  Bidget 
683. 

7.  Damages  tos  Unauthobized  Sale. — If  a  broker  sella  stocks  of  bis  cns> 

tomer,  without  giving  due  notice  of  the  sale,  he  does  not  thereby,  as 
a  matter  of  law,  extinguish  all  claim  against  the  cnstomer  for  advances 
made,  bat  tbe  customer  is  entitled  to  be  allowed  as  damages  the  differ* 
ence  between  the  price  for  which  the  stock  was  sold,  and  for  which  he 
received  credit,  and  its  market  price  then  or  within  such  reasonable 
time  after  a  notice  of  sale  as  would  have  enabled  him  to  replace  the  stock 
in  case  the  market  price  exceeded  the  price  realized.  Minor  r,  Beoe- 
ridge,  804. 

8.  A  Bbokkr  Does  Not,  bt  Sellimo  Stocks  Withoot  Giving  Dub  Notice 

OF  THE  Sale,  forfeit  his  right  to  recover  advances  made  by  him  on 
their  purchase.  The  unauthorized  sale  merely  entitles  the  customer  to 
recover  damages  sustained  thereby,  and  for  the  purpose  of  diminishing 
■nob  damages,  or  showing  that  no  damages  whatever  were  suffered,  evi- 
deuce  is  admissible  to  prove  that  the  stocks  might  have  been  repurchased 
in  the  open  market,  within  the  next  fifteen  days  after  the  sale,  below 
the  price  realized  thereat.     Minor  v.  Beveridge,  804. 

9.  Broker's  Commission — Statute  oy  Frauds. — A  broker  is  entitled  t«  his 

commission  on  a  sale  made  by  him  for  an  owner  of  real  property,  though 
the  purchaser  never  enters  into  any  enforceable  contract  of  sale,  if,  as 
a  matter  of  fact,  he  was  willing  to  comply  with  his  oral  contract,  which 
was  void  by  the  statute  of  frauds,  and  his  compliance  was, prevented  by 
the  refusal  of  the  owner  to  receive  the  purchase  price  and  make  a  con- 
veyance of  the  property.  Holden  v.  Starks,  451. 
See  Evidknce,  1;  Triai^  1. 

BURDEN  OF  PROOF. 

See  Banks,  7;  Fraudulent  Conveyances,  7;  Homicide,  16;  Malicious 

Pboseouiion,  1, 4;  Partnership,  1;  Fostoffices,  2;  Railroads,  10,  21. 

BY-LAWS. 
See  Corporations,  3,  6. 

CARRIERS. 

1.  Freight,  Who  Answerable  for. — When  a  vendor  of  goods  delivers 
them  to  a  railway  corporation  to  be  carried  to  the  purchaser,  al« 
though  the  title  passes  by  such  delivery,  and  the  name  and  address  of 
the  consignee,  who  is  also  the  purchaser,  is  known  to  the  corporation, 
the  vendor  is  presumed  to  make  the  contract  for  the  transportation  and 
to  be  liable  for  the  payment  of  the  freight.  But  this  presumption  may 
be  rebutted,  and  if  the  vendee  has  ordered  the  goods  to  be  consigned  at 
his  risk  and  on  his  account,  and  the  freight  charges  are  made  to  him  and 
bills  for  freight  sent  to  him,  these  facts  are  evidence  proper  for  tbecon< 
sideration  of  the  jury,  who  must  be  left  to  determine  as  a  matter  of 
fact  whether  the  contract  for  transportation  was  made  with  the  vendor 
or  the  vendee  and  to  impose  liability  accordingly.  Union  Freight  B,  B. 
Co.  v,  Winkley,  398. 

I.  Exacting  Contracts  Limiting  LiABiLiTr. — If  a  common  carrier  fur. 
nishes  its  agent  bills  of  lading,  uniform  in  terms  and  containing  stipa« 
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lationa  limiting  its  liability  for  loss  to  losses  occasioned  by  its  negligence^ 
«nd  would  nut  have  received  property  for  shipment  except  under  ■ooh 
bills  and  stipulations,  a  shipper,  though  he  did  not  expressly  object  to 
such  bills,  is  not  deenned  to  have  assented  thereto.  Under  the  circnm- 
stances,  because  he  had  no  choice  except  to  ship  his  property  under  the 
terms  offered  by  the  carrier,  the  stipulation  of  exception  from  liability 
must  be  regarded  as  unfairly  obtained  and  therefore  as  inoperative. 
Railway  Co.  r.  Cravenn,  230. 
8.  Contracts  Limiting  Liability  of.— It  would  violate  the  policy  of  the 
law  to  permit  contracts  to  be  made  restricting  the  carrier's  common-law 
liability  where  he  does  not  afford  shippers  an  opportunity  to  contract 
for  the  service  without  restriction.  Railway  Co.  v.  CravetUf  230. 
See  Nkqliqknoe,  2;  Postofficks,  2;  Railroads,  9-11;  Sales,  1-3. 

CERTIFICATE  OP  STOCK. 
See  Husband  and  Wifk,  2. 

CHALLENGE. 
See  Trial,  6,  7. 

CHARACTER. 
See  HoMiciDK,  9,  10. 

CHARITIES. 

1.  Outs  to  Charitable  Uses  Are  Highly  Favored  and  liberally  con* 
strued  to  accomplish  the  intent  of  the  donor.  Trusts  for  such  purposes 
may  be  established  and  carried  into  effect,  when,  if  not  of  a  charitable 
nature,  they  could  not  be  supported.      Woodruff  v.  Marali,  346. 

%  Wills — Construction. — If  two  modes  of  construction  are  fairly  open, 
one  of  which  turns  a  charitable  bequest  in  a  will  into  an  illegal  per* 
petuity,  while  the  other  makes  it  valid  and  operative,  the  latter  con* 
struction  must  be  adopted.      Woodi-uff  v.  Marsh,  346. 

%,  Wills — Construction. — In  considering  the  proper  constructions  of  pro- 
visions of  a  will  creating  a  charitable  trust,  it  is  allowable  to  transpose 
words  or  limitations,  when  warranted  by  the  immediate  context  or  gen- 
eral scheme  of  the  wilL      Woodi-uff  v.  Marsh,  346. 

4.  Wills — Construction. — When  two  valid  charitable  trusts  are  created 
by  will,  and  the  testator  bequeathes  to  the  trustees  of  each  the  sum  of 
four  hundred  thousand  dollars  for  the  establishment  and  maintenance 
of  such  trusts,  a  further  provision  in  the  will  relating  to  such  bequests 
that  "the  said  four  hundred  thousand  dollars  to  be  kept  safely  in* 
vested,  and  from  the  yearly  income  thereof  the  sum  of  ten  thousand  dol- 
lars shall  each  year  be  added  to  the  principal  of  said  fund  for  the  period 
of  one  hundred  years,  and  longer  if  the  trustees  deem  it  best,"  is  rea- 
sonable and  valid.  Should  the  trustees  continue  the  accumulations 
after  a  hundred  years  for  an  unreasonable  time,  the  courts  can  inter- 
pose a  proper  remedy.      Woodruff  v.  Mamh,  346. 

6w  Construction — Charitable  Bkquest. — A  will  in  which  the  testator, 
after  expressing  a  desire  that  a  large  part  of  his  estate  shall  be  "  used 
in  the  improvement  of  mankind  by  affording  such  assistance  and 
means  of  educating  the  young  as  will  help  them  to  become  good  citi* 
cens,"  gives  to  sixteen  trustees  a  tract  of  land,  with  four  hundred  thon* 
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•and  dollars  in  trust  for  the  purpose  of  maintaining  a  home  for  destitute 
and  friendless  children  on  the  premises,  "  to  be  known  as  the  William  L. 
Gilbert  Home,  to  be  under  the  care  and  control  of  the  above-named 
trustees,"  who  shall  have  power  to  fill  all  vacancies,  states  the  char- 
itable purpose  for  which  the  bequest  is  given  with  suflBcient  defiaiteness, 
and  sufficiently  describes  the  class  to  be  benefited.  The  "care  and  con- 
trol "  given  to  the  trustees  is  not  limited  to  the  fund,  but  includes  the 
institution,  and  the  power  to  select  the  individuals  who  are  to  receive 
the  benefit.  The  "assistance"  to  be  given  to  "destitute  and  friend* 
less"  children  under  the  bequest  is  to  supply  them  with  what  other  chil- 
dren, not  destitute  and  friendless,  find  at  their  homes,  and  includes  food^ 
shelter,  clothing,  and  medical  attendance.  The  "education"  referred 
to  may  be  afforded  either  by  instruction  given  at  the  "Home,"  or  by 
allowing  some,  or  all,  of  the  children  to  attend  school  in  the  vicinity,  at. 
the  discretion  of  the  trustees.  Woodruff  \.  Marsli,  346. 
6.  Construction  of  Charitable  Bequest. — A  bequest  in  a  will,  by  which 
a  testator  leaves  his  residuary  estate  to  trustees  "in  trust  for  the 
establishment  and  maintenance  of  an  institution  of  learning,  to  be 
known  as  the  Gilbert  School,"  provided  certain  lands  and  building* 
shall  be  "given  free  of  cost  for  the  location  of  said  school,  excepting 
that  the  present  owners  of  said  land  may  reserve  the  use  and  income 
from  the  hotel  building  and  barix  located  thereon  for  the  period  of 
twenty  years  from  the  date  of  their  purchase  of  said  land,"  is  not  ob- 
noxious to  the  statute  against  perpetuities,  as  it  clearly  appears  that  it 
was  the  intent  of  the  testator  that  the  site  for  the  school  should  be  con- 
veyed to  the  trustees  within  twenty  years  from  such  purchase,  and  the 
conveyance  of  such  site  is  not  a  condition  precedent  to  the  taking  effect 
of  the  bequest,  as  in  equity  it  vests  at  once  upon  the  death  of  the  tes- 
tator in  the  class  of  beneficiaries,  wlio  are  ultimately  to  profit  by  it, 
liable  to  be  divested  by  the  subsequent  failure  to  acquire  the  site 
within  Buch  twenty  years.     Woodruff  v.  Marnh,  346. 

CHARTERS. 
See  Corporations,  14-17,  19. 

CHATTEL  MORTGAGES. 
Priobities  Between — Mortgagee  in  Good  Faith,  Who  Is. — A  subse- 
quent mortgagee  cannot  obtain  priority  for  his  lien  over  an  earlier  un» 
recorded  mortgage,  unless  he  shows  that  he  is  a  mortgagee  in  good  faith, 
a  terra  which,  in  such  cases,  means  "  without  notice"  as  well  as  "for 
a  valuable  consideration'';  but  good  f;iith  is  prima  facie  made  out  bjf 
proof  that  the  second  mortgage  was  taken  for  a  valuable  consideration 
•and  in  the  ordinary  course  of  business.  Wright  v.  Larson,  504. 
See  Mortgages. 

CHATTELS. 
See  Personal  Propekty;  Sales. 

CHECKS. 
See  Paymknt,  1,  6. 

CHOSES  IN  ACTION. 
See  Husband  and  Wife,  10. 
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CITIES. 
See  Municipal  Cobporations. 

CLOUD  ON  TITLK 
Scrr  TO  Reuoyb  a  cloud  from  the  title  to  land  may  be  maintained  by  th» 
owner  of  the  equitable  title,  although  the  laud  la  in  the  posseasion  of 
another,  when  the  object  of  such  Buit  is  to  diveat  title  and  declare  » 
tmst.    Connecticut  etc  Ins.  Co.  v.  Smith,  656. 
See  Imjcnction^  2. 

COLLATERAL  ATTACK. 
See  CoBPOBATiOMs,  11;  Eminent  Domain,  1,  2;  Judombnts^  3;  Juanan  o» 

THE   PkACB. 

COLLECTION. 
See  Intebrst,  2. 

COLLISIONS. 
See  Railroads,  18. 

COMMERCE. 
flee  Intkbstate  Commbrob;  JuRisDionoir,  4 

COMMISSIONERS. 
See  PABTrnoN,  4,  5. 

COMMISSIONS. 
See  Brokers,  1-4,  6,  9. 

COMMON  CARRIERS 
See  Carriers. 

COMMON  LAW. 
See  Evidence,  12. 

COMPULSION. 
See  Cbiminal  Law,  1;  Hokioidi^  7. 

CONCURRENT. 
See  JuBisDieriON,  7« 

CONDITIONS. 
See  Chabities,  6;  Deeds,  7-9;  TsirraB. 

CONFESSIONS. 
See  Evidencb,  S. 

CONFLICT  OP  LAWS. 
L  L«x  FoBi— Stipulation  in  Mortgage  fob  Payment  of  ATroBKBT*f  Fx% 
Ootbbmbd  bt. — A  atipulation  in  a  mortgage  for  the  payment  of  ma 
attorney's  fee,  in  the  event  of  the  bringing  of  a  suit  to  foreclose  the  lien. 
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cannot  be  enforced  if  it  is  invalid  by  the  law  of  the  state  when  tb« 
remedy  on  the  contract  is  sought,  although  both  the  mortgage  and  a  not* 
which  it  secures  contain  a  clause  expressly  providing  that  "they  ar« 
made  and  executed  under  and  are  in  all  aspects  to  be  construed  by  th« 
laws"  of  another  state  where  such  a  stipulation  is  binding.  Security  Co, 
V.  Eyer,  735. 

2.  Recovery  for  Injury  Recbitbd  in  Onb  Statb  Resdltino  in  Death 
IN  Another. — If  a  person  injured  in  one  state  dies  of  such  injury  in 
another  state,  his  personal  representative  cannot  maintain  an  action  ta 
recover  therefor  in  the  latter  state  unless  a  negligent  act  or  omission 
suffered  there  is  directly  responsible  for,  and  the  proximate  cause  of,  the 
injury  sustained  in  the  former  state.  Derr  r.  Lehigh  Valley  R.  R,  (?•., 
848. 

See  CoKTKAOTs,  1-3;  Corporations,  4^  21-23;  iNJUNcnoNS,  1;  IxsoLTSirori 
Kkoliqbmox,  6-8;  Public  Lands,  1:  Ubvbt,  i. 

C50NGRESS. 
See  Intxbstatb  Comherob,  1;  Jubisdiotion.  S-S. 

CONSIDERATION. 
See  Contracts,  4-^;  Fraudulxnt  CoNTXTANon^  6w 

CONSOLIDATION. 
See  MANDrACTUKiNQ  Corporations. 

CONSTITUTIONAL  LAW. 
See  Constitdtions;  Fdnishmemts;  STATirrBs;  Vaoranot. 

CONSTITUTIONS. 

CONSTITDTIONAI.  LaW — URGENCY,  SEVERAL  CasES  Of,  MaY  Bb  CoNSIIV 
BRED  Together. -^-If  a  constitution  declares  that  a  bill  shall  be  read 
on  three  several  days  before  being  placed  in  its  final  passage,  unleH  in 
a  case  of  urgency,  two-thirds  of  the  house  where  such  bill  may  be  pend* 
ing,  by  a  vote  of  ayes  and  nayes,  dispenses  with  this  provision,  the 
bouse  may  exercise  this  dispensing  power  with  respect  to  two  or  more 
bills  at  the  same  time,  and  by  one  declaration  of  its  purpose;  nor  does 
the  fact  that  several  of  the  members  of  the  house  voting  to  declare  a 
bill  a  case  of  urgency,  voted  against  it  on  its  final  passage,  deprive  the 
vote  of  urgency  of  its  force,  or  impair  the  validity  of  the  biU.  Peopla 
w.  County  of  Olenn,  305. 

See  Taxes;  Trial,  5;  WnNESSBS,  2. 

CONSTRUCTION. 
See  Charitibs,  2-6;  Dbyisb,  1;  Usury,  2;  Wills,  1,  % 

CONTINUANCE. 
See  Appeal,  12;  Judgments,  4 

CONTRACTORS. 
See  Municipal  Corporations,  5;  Waters,  & 
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CONTRACTS. 

I*  CoHTLiCT  ov  Laws. — ^The  law  of  the  place  where  the  contract  is  mad* 
it  a  part  thereof,  and  determines  the  measure  of  right  it  secures 
subject  to  the  limitation  that  no  state  enforces  contracts  entered  into  in 
another  state  or  country,  if  such  enforcement  involves  a  breach  of  legal 
or  moral  right  as  maintained  in  the  law  of  the  forunu  FaUa  r.  United 
State*  Sav.  etc.  Co.,  194. 

%  Conflict  of  Laws — Constkuction  of  Contbaot.— Though  a  mortgag* 
given  by  a  citizen  of  Alabama  to  secure  a  loan  in  a  foreign  loan  associa- 
tion stipulates  that  it  is  made  under  and  with  reference  to  the  laws  of 
the  state  where  such  association  was  created,  yet  if  the  loan  was  negoti* 
ated  and  the  mortgage  executed  in  Alabama,  it  is  an  Alabama  contract 
governed  by  the  law  of  that  state.  Falls  v.  United  States  Sav.  etc  Co., 
194. 

8.  Lkx  Loci. — ^The  question  whether  the  giving  of  a  promissory  note  for 
an  antecedent  debt  operates  as  a  payment  aud  extinguishment  thereof 
is  one  which  goes  to  the  force  and  effect  of  the  contract  itself,  and 
must  therefore  be  determined  by  the  law  of  the  state  where  the  con> 
traot  was  entered  into.  Thomson  -  Houston  Electric  Co.  r.  Palmer, 
636. 

4.  Wills— Parol  Agreement  to  Make— Breach  of— Damages  fob  Serv- 
ices.— When  services  are  rendered  by  one  person  to  another  in  pursu- 
ance of  a  parol  mutual  understanding  and  agreement  between  them, 
that  compensation  for  them  should  be  made  by  will,  and  the  party  re- 
ceiving such  services  dies  without  making  the  expected  compensation, 
the  party  rendering  the  services  is  entitled  to  compensation  out  of  the 
estate  of  the  deceased  as  a  creditor  for  the  value  of  such  services.  Qrant 
▼.  Orant,  379. 

6.  Wills — Parol  Agreement  to  Make— Breach  of — Damages  for  Serv- 

ices.— If  services  have  been  performed  under  a  parol  contract  in  con- 
sideration of  property  to  be  conveyed  by  will,  and  a  breach  of  the 
contract  cannot  be  enforced  by  reason  of  the  statute  of  frauds  an  ac- 
tion will  lie  against  the  personal  representative  of  the  decedent,  on  a 
quantum  meruit,  to  recover  the  value  of  such  services.  In  such  case  the 
value  of  the  services  performed,  and  not  the  value  of  the  property  agreed 
to  be  conveyed,  is  the  measure  of  damages,  and  before  the  plaintiff  can 
maintain  his  action  he  must  allege  and  prove,  that  prior  thereto  he  had 
presented  his  claim  against  the  estate  and  to  the  persoual  representa- 
tive of  the  decedent.  Orant  v.  Orant,  379. 
t.  Wills — Parol  Agreement  to  Make — Specific  Performance — Statcts 
OF  Frauds — Part  Performance.— A  parol  agreement  which  expressly 
calls  for  succession  by  will  to  both  real  and  personal  property,  and 
which  is  made  in  consideration  of  a  child  becoming  the  member  of  a 
family,  is  entire  and  within  the  statute  of  frauds  and  cannot  be  specifi- 
cally enforced  in  equity  upon  the  death  of  the  promisor  without  perform- 
ance on  his  part;  nor  will  the  fact  that  such  child  has  performed  its 
part  of  the  contract  constitute  such  part  performance  as  to  relieve  the 
ease  from  the  operation  of  such  statute.     Orant  v.  Orant,  379. 

7.  SiATtrrE  OF  Fradds — Specific  Performance  of  Parol  Contract. — Acts 

OF  Part  Performance  are  sufficient  to  take  a  parol  contract  out  of  the 
operation  of  the  statute  of  frauds  if  they  are  such  as  clearly  refer  to 
some  contract  in  relation  to  the  subject  matter  in  dispute,  the  terms  of 
which  may  then  be  established  by  paroL     Orant  v.  Orant,  379. 
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4l  Monbt  Paid  Upon  a  Contrac!T  Void  Undeb  th«  Statutb  o»  TnAvim 
Mat  Bk  Reoovbrsd  as  money  had  and  received  for  the  nse  of  the  pni^ 
ehaser,  and  a  previous  demand  in  not  necessary.  Nelton  r.  Shelbf  Mfg* 
ttc.  Co.,  116. 

9.  Statute  of  Frauds — Agreement  tor  Sale  or  Lands. — A  letter  from 
•  general  land  agent  of  a  railroad  company  to  a  settler  npoa  its  lands* 
assuring  him  that  if  he  is  the  first  settler  thereon,  continues  to  reside 
npon  and  improve  such  land  until  it  shall  be  ofifered  for  sale,  he  will  be 
entitled  to  the  first  privilege  of  purchase  at  an  appraised  valuation  to 
be  fixed  without  reference  to  the  improvements,  does  not  constitute  a 
valid  contract  for  the  conveyance  of  the  land  which  can  be  specifically 
enforced,  although  the  condition  as  to  settlement  and  improvement  has 
been  fully  complied  with.     Lomhard  Investment  Co.  v.  Carter,  861. 

to.  Contracts,  When  Binding  Affer  Death  op  the  Contbactoh. — A 
oontract  made  to  induce  the  organization  of  a  water  company,  agreeing 
to  take  a  specified  amount  of  water  per  annum  for  ten  years  and  to  pay 
therefor  a  price  designated  in  the  contract,  continues  obligatory  after 
the  death  of  the  contractor,  and  renders  his  estate  liable  for  the  price 
of  the  water  to  be  taken  by  him  during  the  years  contemplated  by  the 
contract.     Drummond  v.  Crane,  460. 

4See  Carriers;  Damages,  1,  2;  Forgery,  2;  Husband  and  Wive,  16;  In« 
VANTs;  Intervention,  1;  Mechanics'  Liens,  5;  Partnership,  1;  Pay- 
ment, I;  Physicians  and  Surgeons,  3,  4;  Sales;  Usury;  Vsndob 
AND  Purchaser. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  9,  10. 

CONVERSION. 
See  EstoppSl,  2;  Judgments,  7;  Pleading,  2;  Trotbb. 

CONVEYANCES. 
See  Corporations,  II,  12;  Fraudulent  Conveyances;  Homestead,  6-7. 

CORPORATIONS. 

L  Corporation  De  Facto,  When  Constituted. — To  give  a  body  of  men  the 
status  of  a  de  facto  corporation,  there  must  have  been  an  apparent  at* 
tempt  on  their  part  to  perfect  a  corporate  organization  under  statutory 
authority,  and  a  user  of  corporate  powers  pursuant  to  such  attempted 
organization.  If  these  conditions  are  satisfied,  it  is  not  necessary  that 
there  should  have  been  a  full,  or  even  a  substantial,  compliance  with 
the  provisions  of  the  law.     Fitinegan  v.  Noerenberg,  552. 

2.  Corporation  De  Facto,  Informality  Not  Preventing  Body  From  Be- 
coming.— The  omission  to  state  distinctly  in  the  articles  filed  by  a  body 
of  men  assuming  to  form  a  corporation,  the  place  where  its  business  is  to 
be  carried  on  will  not  prevent  such  body  from  acquiring  the  rights  of  a 
corporation  de  facto.     Finnegan  v.  Noerenberg,  552. 

8.  Corporations  De  Facto.— A  Sufficient  User  of  Corporate  Rights  to 
impart  the  character  of  a  corporation  de  facto  to  a  body  of  men  who 
have  attempted  to  organize  under  the  law  is  shown  by  the  collection  of 
subscriptions  to  the  capital  stuck  of  the  association,  the  election  of 
officers,  the  adoption  of  by-laws,  the  purchase  of  a  lot,  the  erection  of  a 
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bnflding  thereon,  and  the  demise  of  portions  of  that  bailding  to  Tariona 
tenants.  Finnegan  v.  Noerenberg,  552. 
i.  Conflict  o»  Laws. —Act  of  Becominq  Stockholdkr  in  Foreign  Corpo* 
KATiON  is  deemed  as  done  in  the  state  where  the  corporation  was  created 
and  has  its  domicile,  and  the  amount  chargeable  as  a  membership  fee  ia 
gorerned  by  the  laws  of  that  state.  Falls  r.  United  States  Hav.  etc  Co., 
194. 

6.  A  Note  Signed  by  an  Agent  of  a  Corporation  authorized  generally    I 

to  give  notes  on  its  behalf  is  enforceable  by  a  bona  fide  holder  thereof, 
though  the  olBcer  or  agent  exceeded  his  authority  in  executing  the  not« 
in  question.     Merchants'  Nat.  Bank  v.  Citizens'  Cos  Light  Co.,  453. 

8.  The  Authority  of  an  Officer  to  Sign  Notes  on  behalf  of  a  corpora- 

tion need  not  appear  in  the  by-laws,  nor  be  expressly  given  by  a  vote  of 
the  trustees  or  stockholders.  Merdiants'  Nat.  Bank  v.  Citizens'  Oas  Light 
Co,,  453. 

7.  Negotiable  Notes — Authority  to  Execute. — If  a  corporation  permits 

its  treasurer  to  act  as  its  fiscal  agent,  and  holds  him  out  to  the  public  aa 
having  the  general  authority  implied  from  his  official  name  and  charac- 
ter,  and  by  its  silence  and  acquiescence  su£fers  him  to  draw  drafts,  and 
to  indorse  notes  payable  to  the  corporation,  it  is  bound  by  his  acta 
within  the  scope  of  such  implied  authority.  MercJutnls'  Nat,  Bank  v, 
Citzens'  Oas  Light  Co.,  453. 
6.  Pbksumed  Authority. — Treasurers  of  manufacturing  and  trading  cor- 
porations are  clothed  by  virtue  of  their  office  with  power  to  act  for  the 
corporation  in  making,  accepting,  indorsing,  issuing,  and  negotiating 
promissory  notes  and  bills  of  exchange,  and  such  a  negotiable  instru- 
ment in  the  hands  of  an  innocent  purchaser  for  value,  who  has  taken 
it  without  notice  of  any  want  of  authority  on  the  part  of  the  treasurer^ 
is  binding  on  the  corporation,  although  with  reference  to  the  corporation 
it  is  accommodation  paper.  Merchants'  Nat,  Bank  v.  Citizens'  Qa»  Light 
Co.,  453. 

9.  Negotiable  Instruments. — The  Treasurer  of  a  Gas-Lightino  Cor- 

poration Is  Presumed  to  Have  Authority  by  virtue  of  his  office  to 
execute  negotiable  promissory  notes  which  will  bind  the  corporation.  It 
is  to  be  regarded  as  a  manufacturing  corporation,  and  its  treasurer  as 
invested  with  the  same  powers  as  treasurers  of  other  manufacturing 
corporations.    Merchants'  Nat.  Bank  v.  Citizens'  Gas  Liglit  Co.,  453. 

10.  A  Corporation  Is  Estopped  to  Deny  that  the  person  executing  a  nego- 
tiable instrument  as  its  treasurer  was  such  treasurer,  and  that  his  acta 
within  the  implied  power  of  his  office  are  binding  upon  it,  when  he  took 
possession  of  the  office  under  a  pretended  election,  and  was  permitted, 
without  objection  on  the  part  of  the  corporation,  or  any  of  its  stock- 
holders, to  continue  in  discharge  of  the  duties  of  the  office,  and  his  elec- 
tion was  ultimately  ratified  by  the  corporation  and  its  stockholders 
after  the  execution  of  the  note  in  question.  Merchants'  Nat.  Bank  ▼. 
Citizens'  Oas  Light  Co.,  453. 

11.  Conveyances  to,  Collateral  Attack. — The  capacity  of  a  corporation 
to  take  a  conveyance  of  land,  after  the  transfer  has  reached  completion, 
can  be  collaterally  attacked  by  the  state  only,  and  not  by  a  private 
party.     Connecticut  etc.  Ins.  Co.  v.  Smith,  056. 

12.  Conveyances  to — Presumption. — A  proper  and  legitimate  purpase  is 
presumed  on  the  part  of  a  corporation  in  accepting  a  conveyance  to 
land.     Connecticut  etc.  Ins.  Co,  v.  Smith,  636. 
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13.  Ceeation  o?  Fkahd. — Any  attempt  to  acquire  corporate  life  and  funo* 
tions  by  a  pretentious  or  evasiTe  compliance  with  the  statute,  as  to  issu* 
of,  or  payment  for,  stock,  no  matter  what  the  papers  of  the  corpora- 
tion say  upon  their  face,  must  be  adjudged  abortive  as  a  fraud  upon 
the  law.  The  conditions  to  organization  prescribed  by  the  statute  are 
prerequisite  to  a  rightful  or  lawful  corporate  organization,  and  it  is  only 
when  these  things  are  done  that  the  subscribers  become  a  body  corpor* 
ate.     StaU  v.  Webb,  151. 

14.  Action  to  Annul  thr  Charter  of  a  private  corporation  may  be 
brought  in  the  name  of  the  state,  under  the  Alabama  statute,  on  the 
information  of  any  person  giving  security  for  costs,  without  first  obtain* 
ing  an  order  from  any  court.     State  v.   Wehb,  151. 

16.  AarioN  to  Annul  Charter — Parties — Sufficiency  of  Informa- 
tion.— An  information  in  an  action  to  annul  the  charter  of  a  private 
corporation,  which  names  certain  stockholders  who  compose  its  gov* 
erning  body,  and  who  fairly  represent  the  other  stockholders,  who 
the  information  alleges  are  too  numerous  to  be  brought  upon  the  record, 
that  some  are  unknown  and  the  remainder  nonresidents,  is  not  open  to 
demurrer  on  the  ground  that  all  of  the  stockholders  are  not  made  parties. 
State  V.  Webb,  151. 

16.  Action  to  Annul  Charter — Parties. — An  information  in  an  action 
to  annul  the  charter  of  a  private  corporation,  alleging  that  certain 
stockholders  named,  who  compose  its  governing  body,  together  with 
their  associates,  are  usurping  the  powers  of  a  corporation,  makes  the 
stockholders  specially  named  the  only  parties  defendant,  and  is  not 
subject  to  demurrer  on  the  ground  that  it  seeks  to  make  other  stock- 
holders  parties  defendant,  by  describing  them  as  associates,  without 
naming  or  otherwise  designating  them.     State  v.   Webb.  151. 

17.  Action  to  Annul  Charter — Waiver  of  Right. — If  allegations  in 
an  information  brought  by  a  private  person  in  the  name  of  the  state 
to  annul  the  charter  of  a  private  corporation,  charging  fraudulent  pre- 
liminary steps  in  its  organization,  and  the  concealment  of  such  fraud 
by  its  stockholders  from  the  state,  are  true,  such  stockiiolders  can  ac- 
quire no  advantage  from  such  fraud,  and  they  cannot  successfully  claim, 
on  demurrer  to  the  information,  that  the  btate  has  waived  its  right  to 
proceed  against  them,  nor  that  by  its  failure  to  proceed  against  them  it 
has  admitted  or  acquiesced  in  their  corporate  existence.  State  v.  Webb^ 
151. 

18.  Action  to  Restrain  Individuals  From  Acting  as  Corporation — 
Parties. — An  action  against  individual  stockholders  to  restrain  thera 
from  fraudulently  usurping  the  powers  of  a  corporation  is  properly 
brought  against  them  individually,  and  the  corporation,  whether  de 
jure  or  de  facto,  is  not  a  proper  nor  necessary  party  defendant.  State 
V.  Webb,  151. 

19.  Proof  of  Incorporation. — In  an  action  by  a  foreign  corporation  to 
foreclose  a  mortgage  showing  on  its  face  that  the  plaintiff  is  a  corpora- 
tion, proof  of  its  incorporation  is  dispensed  with,  and  error  in  receiv- 
ing in  evidence  a  defective  copy  of  its  charter  of  incorporation  ii 
immateriaL     Falls  v.  United  States  Sav.  etc.  Co.,  194. 

20.  Estoppkl  to  Dent  Existence  of. — In  an  action  by  a  foreign  corpora- 
tion to  foreclose  a  mortgage  showing  on  its  face  that  it  is  payable  to 
a  corporation,  the  mortgagor  is  estopped  from  denying  the  corporate 
capacity  of  the  mortgagee.     Falls  v.  United  Stales  Sav,  etc  Co.,  194. 
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21.  FofiEiON  CoRPOKATiONS— Conflict  o»  Laws. — A  corporation  wliicli  per- 
forms corporate  acts  in  a  state  other  than  its  domicile,  and  seeks  to  en« 
force  rights  there,  can  exercise  no  exceptional  rights  and  privileges  which 
are  conferred  by  the  law  of  its  creation  if  such  enforcement  involves  a 
breach  of  the  public  policy  or  statutory  system  of  the  state  where  such 
rights  are  sought  to  be  enforced.  One  state  cannot  confer  rights  and 
aathorize  their  exercise  beyond  its  own  boundaries,  unless  they  are  in 
harmony  with  the  general  policy  of  the  state  in  which  the  exercise  ia 
attempted.    Falls  v.  United  States  Sav.  etc.  Co.,  194. 

22.  FoKEiQN  Corporations — Con  flict  of  Laws.  — The  power  of  a  corporation 
to  act  in  a  foreign  country  or  another  state  depends  upon  the  law  of  the 
country  of  its  creation,  and  on  the  law  of  the  place  where  it  assumes  to 
act.  It  has  only  such  powers  as  were  given  to  it  by  the  authority  which 
created  it,  and  it  cannot  do  any  act  by  virtue  of  those  powers  in  any 
conntry  or  state  where  the  laws  forbid  it  so  to  act.  Falls  v.  United 
States  Sav.  etc  Co.,  194. 

23.  Conflict  of  Laws — Usury. — Though  a  corporation  is  expressly  author- 
ized by  its  charter  to  charge  a  certain  rate  of  interest  upon  its  loans, 
it  is  not  permitted  to  charge  the  same  rate  in  a  foreign  state,  if  that  ia 
contrary  to  the  usury  laws  there  in  force.  Falls  v.  United  States  Sav.  etc 
Co.,  194. 

See  Interstate  Commerce;  MANnFAcruRiNO  Corporations;  Receiysrs,  2} 
Statutes,  2;  Usury,  1. 

COSTS. 
See  Joint  Liability,  4. 

COTENANCY. 
See  Homestead,  1;  Partition;  Partnership,  2,  3. 

COUNSEL. 
See  Municipal  Corporations,  2,  3;  Trial,  8. 

COUNTIES. 
See  Officers,  1;  Statutes,  7;  Taxes. 

COURTS. 
See  Jurisdiction. 

COVENANTS. 
See  Deeds,  8,  9;  Vendor  and  Purchasbb,  14,  17. 

CREDITOR'S  SUIT. 

1.  Allegations  op  Fraud. — A  mere  general  averment  of  fraud  is  not  snffi- 

cient  in  a  bill  by  which  a  creditor  seeks  to  restrain  a  threatened  dis* 
position  of  a  debtor's  property.  The  conduct  and  facts  from  which  the 
conclusion  of  fraud  is  deduced  must  be  set  out  with  such  particularity 
that  issue  may  be  joined  on  the  allegations.  Fort  Payne  Furnace  Co.  ▼. 
Fm^t  Payne  Coal  etc  Co.,  109. 

2.  A  Creditor's  Bill  to  Reach  the  Income  of  a  Trust  Fund  may  be  sus- 

tained by  an  execution  creditor  or  an  assignee  in  insolvency  of  the  bene- 
ficiary,  where  a  sum  has  l)een  bequeathed  to  the  trustee  upon  a  trust  to 
AM.  St.  Kkp..  You  XXXVIIL  —  to 
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pay  the  income  over  to  snch  beneficiary  during  the  term  of  his  natoral 
life,  although  such  trustee  is  also  given  authority,  in  addition  to  the  in- 
come,  to  pay  over  any  part  of  the  principal  when  he  shall  regard  such 
payment  as  wise  and  expedient,  and  demanded  by  the  necessities  of  tho 
beneficiaries.     Evana  v.  Wall,  406. 

CRIMINAL  LAW. 

1.  Crime  Undbr  Compulsion. — No  man  can  excuse  himself  under  the  plea 

of  necessity  or  compulsion  for  taking  the  life  of  an  innocent  person.  Arp 
V.  Slaie,  137. 

2.  Thb  Same  Act  Mat  Be  an  Offense  Both  Against  the  State  and  the 

United  States,  and  punishable  in  each  jurisdiction  under  its  laws. 
PeopU  V.  Welch,  793. 

8.  Criminal  Evidence— Marks  or  Footprints. — Any  traces  or  marks  found 
at  or  near  the  scene  of  a  crime  about  the  time  of  its  commission,  indicative 
of  the  presence  or  proximity  of  the  accused,  are  admissible  in  evi* 
dence  as  facts  tending  to  connect  him  with  its  commission.  The  char* 
acter  of  footprints  found  where  the  crime  is  discovered,  leading  to  or 
from  the  place  of  the  crime,  and  their  correspondence  with  the  feet  of 
the  accused,  or  with  shoes  worn  by  or  found  in  his  possession,  are  also 
admissible  in  evidence  to  identify  him  as  the  guilty  party.  Hodge  v. 
State,  145. 

See  Accessories  and  Accomplices;  Appeal,  12, 13;  Definitions;  Forgery; 
Homicide;  Information;  Larceny;  States;  Trial,  6-11;  Vagbanctj 
Witnesses,  1,  2,  6,  6. 

CROSS-EXAMINATION. 
See  Witnesses,  1,  2. 

CROSSINGS. 
See  Railroads,  3-7. 

CRUELTY. 
See  Mar&iagb  and  Divorce,  2. 

CUSTODY. 
See  Parent  and  Child,  1-3, 

CUSTOM. 
See  Banks,  7;  Railroads,  22: 

DAMAGES. 

1.  Mental  Suffering  Unconnected  With  Any  Physical  Injitby  is  not 

sufficient  to  sustain  an  action  for  damages  for  breach  of  contract. 
Connell  v.  Wealan  Union  TeL  Co.,  575. 

2.  The    Measure    of  Damages  for  the  Refusal  of  a  Deceased  Con- 

tractor to  take  water  of  a  specified  value  for  a  term  of  years  is  not 
necessarily  the  amount  agreed  to  be  paid  for  snch  water,  though  the 
eost  of  delivering  it  is  nothing.  There  should  be  deducted  from  the 
amount  agreed  to  be  paid  such  sums  as  the  water  company  has  received 
from  tho  use  of  the  water  on  the  premises  on  which  its  use  was  coUtem- 
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plated  at  tlie  tnabfng  of  the  contract,  thongb  nxich  premfsei  no  longtr 
belong  to  anch  contractor  nor  to  his  estate.  Drummond  r.  Crane,  460. 
fiee  Brokxrs,  7,  8;  Contracts,  6;  Deeds,  8;  Eminent  Domain,  3;  Libkl^ 
S,  6-8;  Master  and  Servant,  10-12;  Mdnicipal  Corporations;  Raii<* 
K0AD3,  2;  Telkgbafh  Coufanies;  Vendor  and  Pubchassb,  6. 

DEATH. 
See  Contracts,  10. 

DEBTOR  AND  CREDITOR. 
Application  ot  Payments  Between  Mortgagor  and  Mortoaoes. — A 
mori^agee,  in  the  absence  of  an  agreement  with  the  mortgagor,  is  bonnd 
to  apply  moneys  realized  from  the  sales  of  property  covered  by  the 
mortgage  to  the  mortgage  debt.  The  burden  of  proving  that  the  mort- 
gagor consented  that  such  moneys  should  be  applied  to  any  other  debt 
rests  npon  the  mortgagee.  Boyd  v.  Jones,  100. 
Cl«e  Assignment  for  the  Benefit  of  Creditors;  Creditor's  Scit;  Evi- 
dence, 5;  Execution;  Fraudulent  Conveyances;  Husband  and  Wif^ 
13-15,  22;  Injunctions;  Parent  and  Child,  4,  5. 

DECLARATIONS. 
See  Evidence,  9,  10. 

DEEDS. 

1.  Deltvbby. — A  deed  delivered  by  the  grantor  to  a  third  person  to  be 
delivered  to  the  grantee,  and  by  such  third  person  delivered  to  tha 
grantee,  constitutes  a  good  delivery,  though  the  grantor  was  dead  at 
the  date  of  the  last  delivery.  The  delivery  becomes  operative  by  rela- 
tion as  of  the  date  when  first  made  to  such  third  person,  if  an  intent  to 
that  effect  is  manifested  by  acts  or  words,  or  by  both.  White  t.  Pel» 
lock,  671. 

■2,  Deuveby. — A  deed  from  a  father  to  his  son,  delivered  by  the  father  to 
his  wife  and  accepted  by  her  in  the  presence  of  the  son,  and  with  his 
consent,  accompanied  by  words  showing  a  present  intent  to  deliver, 
constitutes  a  good  delivery,  although  the  deed  is  not  delivered  by  the 
wife  to  the  son  until  after  the  grantor's  death.      White  v.  Pollock,  671. 

Z.  A  Deed  Is  Not  Delivered  though  it  is  executed  in  the  presence  of  a  wit- 
neas,  if  there  is  no  declaration  on  the  part  of  the  grantor  that  he  intenda 
it  to  take  effect  at  once,  and  he  retains  it  in  his  possession  during  hia 
lifetime,  putting  it  in  a  chest  and  bequeathing  the  cheat  to  the  grantee. 
Pan-ott  V.  Avery,  465. 

4.  Delivery — Acceptance. — The  payment  of  a  debt  by  the  execution  and 
delivery  of  a  deed  requires  the  assent  of  the  grantee,  and  until  such  as- 
sent is  given  no  title  is  transferred.     Cravens  v.  Rossiler,  606. 

Z.  Delivery  of  a  deed  to  a  recorder  for  registry  is  not  a  delivery  to  tha 
grantee.     Cravens  v.  Rossiter,  606. 

■6.  Registry  as  Delivery— Ratification — Intervening  Lien. — Registry 
of  a  deed  by  the  grantor,  without  the  grantee's  knowledge  or  consent, 
does  not  of  itself  constitute  a  delivery.  The  subsequent  ratification  and 
acceptance  of  the  deed  by  the  grantee  does  not  relate  back  so  as  to  oat 
>at  an  intervening  judgmeut  lien.     Cravens  v.  BossUer,  606. 
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7.  FOBTKITURI    FOR    CONDITION     BROKEN— Rb-BKT11T. — A    grantoT    Of    hl» 

grantee  can  maintain  ejectment  against  the  grantee  or  his  grantees,  for 
a  breach  of  an  express  condition  of  forfeiture  in  a  deed,  without  re-entry 
npon  the  land,  or  an  express  reservation  of  a  right  of  entry  in  the  deed. 
Ruddick  v.  St.  Louis  etc.  Ry.  Co.,  570. 

8.  FORFKITURB     FOR     CONDITION     BROKEN — REMEDY — MeASURB     OW     DaM> 

AGES. — If  a  railroad  company  has  entered  under  a  deed  of  a  right  of 
way  containing  a  covenant  to  furnish  the  grantor  with  an  annual  pass, 
coupled  with  a  condition  that  a  failure  to  furnish  such  pass  shall  work 
a  forfeiture  of  the  land,  a  subsequent  breach  of  the  condition  will  nofe 
sustain  an  action  by  the  grantor  for  damages  for  the  taking  of  the  land 
for  a  right  of  way,  and  for  injuries  to  his  whole  tract.  Uia  remedy  !• 
either  an  action  for  damages  for  failure  to  furnish  such  pass,  or  eject* 
znent  for  forfeiture  on  condition  broken,  in  which  latter  action  he  is  en« 
titled  to  rent  for  the  use  of  the  roadbed  from  the  time  of  such  breach. 
Ruddick  T.  St.  Louis  etc  Ry.  Co,  570. 
0.  FoRFBiTCRE — CONDITION  SUBSEQUENT. — A  successor  to  E  grantee  in  % 
deed  to  a  railway  for  a  right  of  way,  containing  a  covenant  to  fumisk 
the  grantor  with  an  annual  pass,  coupled  with  a  condition  that  a  failure 
to  do  so  shall  work  a  forfeiture  of  the  land,  takes  subject  to  sucb  oon* 
dition.     Ruddick  v.  St.  Louis  etc.  By.  Co.,  570. 

See  Husband  and  Wifb,  6;  Judqmbnts,  2. 

DE  FACTO. 
See  Corforations,  1-3;  Ofucbrs,  4. 

DEFAULT. 
See  Judgments,  3,  4,  13;  Mortgages,  11. 

DEFINITIONS. 
"Assistance."     Woodruff  v.  Marslt,  .346. 
"Care  and  Control."     Woodruff  v.  Marsh,  ZiA, 
"Education."     Woodntffy.  Marsh,  346. 
In  Good  Faith.      Wriglti  v.  Larson,  504. 
"Laborer."     Henderson  v.  Nott,  720. 
Marketable  Title.     Htrman  v.  Somers,  851. 
Party  Wall.     Normlle  v.  Gill,  441. 
Proximate  Cause.      Western  Ry.  v.  Mutch,  179. 
Reasonable  doubt  is  doubt  for  which  a  good  reason  arising  from  the  erio 

dence  can  be  given.     Hodge  v.  State,  145. 
Self-defense.     Springfield  v.  State,  85. 
Watercourse.     CJtawierlain  v.  Hemingway,  330. 

DE  JURE. 
See  Officers,  4. 

DELIVERY. 
See  Carriers,  1;  Deeds,  1. 

DEMURRER. 
See  Judgments,  18;  Pleading,  8L 
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DE  SON  TORT. 
See  Trusts,  2. 

DEVIATION. 
See  Mastbb  and  SERTAirT,  8-flL 

DEVISE. 

L  Wtlu — CoHSTRucnoK  or  Devise — Life  Estate  or  Fee. — A  testament* 
ary  devise  as  follows:  "to  my  beloved  wife  I  allow  the  nse  as  she  may 
deem  best  the  residae  of  my  estate  for  her  own  advantage,  and  at  her 
death,  if  any  of  it  remain,  to  be  equally  divided  between  my  three  ehil* 
dren,"  followed  by  a  provision  in  the  will  that  the  residuary  real  estate 
devised  to  the  wife  is  subject  to  sale  for  the  payment  of  the  testator'a 
debts,  if  that  should  be  necessary,  in  preference  to  the  sale  of  real  estate 
devised  to  one  of  the  children,  vests  in  the  testator's  widow  only  a  life 
estate  in  the  residuary  realty  devised  to  her.     Taylor  t.  Bell,  867. 

S    Willi. — A  Devise  of  Land  Cannot  Result  From  a  Beqcsstova  CHxar 
AND  In  Contents,  though  a  part  of  such  contents  is  an  undelivered 
•onveyanoe  from  the  testator  to  the  legatee.     ParroU  r,  Averjf,  466ii 
See  HcsBAND  and  Wife,  L 

DIRECTING  VERDICT. 
See  Libel,  8;  Trial,  6. 

DISCHARGK 
8m  Master  and  Servant,  10-12;  Trial,  10^  11. 

DISCOVERY. 
See   Accounts. 

DIVORCE. 
See  Marriage  and  DrvARoa. 

DOWEK. 
See  Homestead,  6;  WiUM,  2, 

DRAINS. 
See  Waters,  4. 

DRUGS. 
See  Trademarks. 

EARNINGS. 
See  Parent  and  Child,  4,  S, 

EASEMENTS. 
See  Highways. 

EJECTMENT. 
See  Dnn^  7,  8;  Mortoaoes,  7;  Trusts,  10;  Vendor  ahd  Purohabbb,  IC 
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ELECTION. 
Se«  EsTorpHi,  2}  Joint  Liability,   1,  2;  Landlord  avd  Tbvaxi;  Sf 

Yendob  ahv  Purchaukr,  1. 

ELECTRIC  COMPANIES. 
See  Mamufac-iurimq  Corporaxxons. 

EMINENT  DOMAIN. 

1.  CoNDBMNATioif  Pbocekdings— CoLLATBRAL  ATTACK.— Proceeding*  of  » 

judicial  nature  to  acquire  laud  for  a  public  use,  when  collaterally 
attacked,  are  to  be  viewed  and  construed  with  the  benefit  of  the  same 
presumptions  of  validity  and  regularity  ascribed  by  law  to  other  pro> 
ceedings  before  the  same  courts  or  officers.     Leonwd  v.  Sparks,  646. 

2.  Condbmmatiok    Proceeoinos  —  CoLLATERAi.    ATTACK.  —  Although  th» 

record  and  judgment  in  proceedings  to  open  a  street  do  not  affirma> 
tively  show  that  the  jury  was  composed  of  "  disinterested  freeholders,"^ 
•8  required  by  law,  yet  such  proceedings  are  presumed  to  be  regular^ 
and  the  judgment  cannot  be  collaterally  attacked.  Leonard  r.  Sparks,. 
646. 
8.  Assessment  ot  Damages  Ufon  Entire  Tract.— A  landowner  is  en- 
titled to  have  his  compensation  assessed  for  the  injury  to  the  entire 
tract  of  which  the  land  appropriated  by  proceedings  in  eminent 
domain  forms  a  part.  Mere  artificial  or  nominal  lines  of  division  are 
not  material  where  the  several  lots  or  parcels  are  contiguous,  and  ar» 
held  and  used  for  a  common  purpose,  so  that  they  may  properly  be 
treated  as  an  entirety  for  the  assessment  of  the  compensation.  Eremer 
T.  Chicago  etc  By,  Co.,  468. 

See  Railroads,  1-8. 

ENTIRETIES. 
See  Husband  and  Wirx,  1-4. 

ENTRY. 
See  Pleading,  5. 

EQUITY. 

See  Accounts;  Fbaudulknt  Conveyances,  9;  Husband  and  Wit^  13^  14;^ 

Jurisdiction,  1;  Partition,  3;  Partnership,  4,  6. 

ERROR. 
See  Appeal;  Forgery,  5;  Homicide,  9. 

ESCAPK 
See  Homicide,  6. 

ESTATES. 
See  Devise,  1. 

ESTOPPEL. 
L  Air  Estoppel  Is  Not  Confined  to  a  Judgment,  But  Extends  to  Ali» 
Facts  Involved  in  it  as  necessary  steps  or  the  groundwork  upon  wbioli 
ii  nuut  have  been  founded.     Sly  v.  Hunt,  403. 
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SL  ELKonov  ov  Remedies. — On  a  sale  of  goods  for  cash,  and  a  failnre  of 
payment,  the  vendor,  by  bringing  an  action  by  attachment  against 
the  purchaser  to  recover  the  purchase  price,  is  not  estopped  from  dis* 
missing  that  action  before  judgment,  and  then  maintaining  an  action 
for  the  conversion  of  the  goods.  Johnson' Briiikman  Commission  Co.  r. 
Central  Bank,  615. 

See  CoBPORATioss,  10,  20;  Homestead,  5;  Judgments,  9,  12,  14,  15;  Mobt> 
GAQES,  9;  Officers,  2. 

EVIDENCE. 

1.  Evidence  as  to  What  Books  Brokers  Usually  Keep  Is  Not  Admis- 

sible where  the  testimony  shows  what  books  were  actually  kept,  and 
what  became  of  them.     Oilletl  v.  Whiting,  702. 

2.  Evidence  of  the  Value  of  Land. — When  the  question  is  whether  a  prin- 

cipal, by  uniting  in  a  conveyance  and  sale  of  land  instead  of  selling  it 
under  execution,  has  thereby  injured  a  surety  of  the  debt  for  which  the 
judgment  was  entered,  the  question  to  be  submitted  to  the  jury  is  not, 
what  is  the  cash  value  of  the  land  if  sold  by  the  sheriff  at  public  auction, 
but  what  is  its  fair  market  value  at  the  time  of  the  sale  thereof?  Mont- 
gomery V.  Sayre,  271. 

8.  Evidence  of  the  Value  of  Land  Is  Not  Necessarily  Confined  to  thb 
Very  Day  on  which  it  was  sold,  but  may  include  other  periods  before 
and  after  guch  sale.     Montgomery  v.  Sayre,  271. 

4.  Statutes  of  Sister  State,  Proof  of. — The  statutes  of  another  state 
printed  in  compiled  form  by  authority  of  a  statute  thereof  are  admis- 
sible in  evidence  without  further  proof,  though  published  by  a  privata 
person  under  authority  of  such  statute.  Falls  v.  United  Stales  Savings 
etc.  Co.,  194. 

6.  Pleading — Foreign  Laws  Need  Not  Be  Specially  Pleaded,  When. — 
The  rule  that  foreign  laws  must  be  pleaded  and  proved  like  other  facts 
is  not  applicable  when  they  consist  of  mere  matters  of  evidence. 
Hence,  under  a  general  plea  of  payment,  it  is  competent  for  a  debtor  to 
prove  that,  according  to  the  laws  of  a  sister  state  upon  which  the  nature 
of  his  obligation  depends,  a  creditor's  acceptance  of  his  debtor's  prom- 
issory note  for  a  pre-existing  debt  operates  as  an  extinguishment 
thereof.     Thomson-  Houston  Electric  Co.  v.  Palmer,  536. 

6.  Negotiable  Instruments — Parol  Evidence  Inadmis.««ible  to  Contra- 

DICT  Indoksement. — The  indorsement  of  commercial  paper,  "without 
recourse,"  creates  an  express  and  complete  contract,  which  cannot  be 
varied  or  contradicted  by  parol  evidence  of  a  contemporaneous  agree- 
ment by  which  the  indorser  undertook  to  be  liable,  as  guarantor,  for  the 
payment  of  the  instrument.      Younglerg  v.  Nelson,  497. 

7.  Parol  Proof  of  Contents  of  LErrEKS,  When  Permissible. — A  suf- 

ficient foundation  for  the  introduction  of  secondary  proof  of  the  con- 
tents of  letters  from  the  plaintiff  to  one  of  the  defendants  is  laid  by 
showing  that  the  latter  is  beyond  the  jurisdiction  of  the  court,  and 
that,  while  his  deposition  was  being  taken  in  another  state,  he  refused 
to  produce  the  letters  in  question,  the  terms  in  which  his  refusal  was 
couched  being  such  as  to  indicate  clearly  that  he  was  acting  in  the  in- 
terest of  his  codefendant.     Thomson-Houston  Electric  Co.  v.  Palmer,  536. 

8.  Confessions— Admissibility. — A  voluntary  confession  or  admission  by  a 

person  accused  of  murder,  made  to  o£Bcers,  while  in  jail,  that  a  gua 
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fonnd  at  his  liotise  ahortly  after  his  arrest  is  his  property  is  admissible 
in  evidence  against  him.     Hodge  v.  Statf,  145. 

9.  A  Declaration  or  A  Vicb-Prii^ipal  or  Foreman  at  the  time  when 

a  cliff  falls  upon  and  injures  an  employee  is  a  part  of  the  ret  geaUa 
and  therefore  admissible  in  an  action  against  his  employer  by  another 
servant  to  recover  for  injuries  sustained  by  such  fall.  EUedgev.  National 
City  etc.  Ry.  Co.,  290. 

10.  Married  Women — Separate  Estate— Declarations  of  the  Husband. 
As  between  a  husband's  creditors  and  his  wife,  claiming  the  property 
in  dispute  as  her  separate  estate,  the  declarations  of  the  husband  as  to 
the  ownership  of  the  property  are  not  admissible  as  against  the  wife. 
Tropnell  v.  Covklyn,  30. 

11.  Public  Officers,  Presumption  in  Favor  of  Acts  of. — In  the  absence 
of  any  showing,  it  ia  presumed  that  a  public  ofhcer's  action  is  correctly 
taken,  and  that  he  has  complied  with  all  the  requirements  of  law.  LeoU' 
ard  V.  Sparks,  64(5. 

12.  Presumption. — Tije  Common  Law  of  One  State  is  presumedto  be  the 
same  as  that^f  tinother  state  where  the  action  is  brought.  Alabama 
etc.  R.  R.  Co.  V.  Carroll,  163. 

See  Appeal,  1-5,  7;  Brokers,  4;  Carriers,  I;  Corporations,  19;  Criminai. 
Law,  3;  Fougert,  5;  Homicide,  3-5;  Int£Rf.st;  Judgments,  8;  Lab< 
CENT;  Libel,  3,  4;  Payment,  3,  4;  Public  Lands,  6;  Trial*  2,  3; 
Vendor  and  Purchaser,  7,  8;  Wills,  4-6. 

EXECUTION. 

1.  Laborer  Within  Meaning  of  Exemption  Statute,  Who  Is  Not. — 

One  who  contracts  to  manufacture  brick  at  a  fixed  price  per  thou< 
sand,  furnishing  and  paying  all  help,  keeping  the  machinery  in  good 
order  and  feeding  a  team  supplied  by  the  other  contracting  party,  is  net 
a  "  laborer"  within  the  meaning  of  a  statute  providing  that  no  property 
of  a  debtor  shall  be  exempt  from  levy  and  sale  on  execution  or  attach* 
ment  for  "clerks',  laborers',  or  mechanics'  wages."  Henderson  v.  Nott, 
720. 

2.  A  Granary  Which  Is  Appurtenant  to  an  Exempt  Homestead  Is  It- 

self Exempt,  and  its  severance  from  the  freehold  through  the  wrongful 
act  of  a  trespasser  does  not  deprive  it  of  its  exempt  character.  WyUe 
V.  Orundysen,  509. 

3.  Exemption  of  Probate  Homesteads. — A  Homestead  Selected  by  the 

Court,  and  Set  Apart  to  the  Surviving  Wife  in  proceedings  to 
administer  upon  her  husband's  estate,  is  exempt  from  execution  under 
any  judgment  for  a  debt  existing  against  her  in  his  lifetime,  though  the 
statute  does  not  in  express  terms  declare  such  exemption,  if  there  is  a 
general  provision  in  the  code  respecting  homesteads  and  their  selection, 
to  the  effect  that  a  homestead  is  exempt  from  execution  or  forced  sale. 
Keyes  v.  Cyrus,  296. 

4.  Judgment  for  Value  of  Converted  Property  When  Exempt  From 

Levy. — A  judgment  recovered  for  the  value  of  an  exempt  granary, 
which  has  been  severed  from  the  homestead  through  the  wrongful 
act  of  a  trespasser,  is  to  be  treated  as  a  judgment  for  exempt  personal 
property,  and  is  therefore  exempt  from  execution.  Wylie  v.  Orundysen, 
509. 
6.  Sheriff's  Liability  for  Violation  of  Exemption  Laws. — To  fix  a 
liability  upon  a  sheriff  for  a  wrongful  levy  upon  an  exempt  judgment^ 
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be  sliotild  b«  given  proper  notice,  or  demand  should  be  made  upon 
him  before  suit  is  brought,  but  proof  that  such  demand  was  made 
is  not  necessary,  if  the  pro^ceeda  of  the  execution  sale  were  paid  orer 
before  the  plaintiff  was  duly  notified  of  the  levy,  and  thus  enabled  to 
make  a  seasonable  demand.  Wylie  v.  Orundysen,  509. 
C  ExBCPTioN  Sales. — A  Purchaser  at  an  Execution  Sale  Who  Patb 
THE  Amount  of  His  Bid  Without»Notice  op  a  Vendor's  Lien 
against  the  property  purchased,  though  he  receives  notice  of  such  lien 
before  he  becomes  entitled  to  the  sheriff's  deed,  is  not  affected  by  the 
lien,  and  it  cannot  be  enforced  against  him.  Marowy  v.  Boyle,  821. 
See  Creditor's  Suit,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Mechanics'  Liens,  6;  Partnership,  1.  , 

EXEMPTION. 
8««  ExiODTiON,  1-5;  Homestead,  2,  3,  6;  iNjaKCTionSi 

EX  MALEFICIO. 
See  Trusts,  3. 

FALSE  REPRESENTATIONS. 
8m  Nkgotiablk  Instruments;  Vendor  and  Pubchaseb,  8. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  15,  16.     • 

FENCES. 
See  Railroads,  12. 

FOOTPRINTS. 
See  Criminal  Law.  3;  Wii'n  esses,  6. 

FORECLOSURE. 
8e«  CoBroxATiONS,  19,  20;  Intervention,  2;  Mortoaqks,  7-11;  Trusts^ 

6,  10. 

FORFEITURE. 
See  Deeds,  7-9;  Vendor  and  Purchaseb,  8> 

FORGERY. 

1.  It  is  Not  Indispensable  to  constitute  the  crime  of  forgery  that  the  ivrii. 

ing,  if  genuine,  be  sufficient  to  form  the  basis  of  a  legal  liability.    Peoplt 
▼.  Munroe,  323. 

2.  A  Contract  Against  Pdblic  Policy  and  therefore  illegal  and  void,  may 

nevertheless  be  the  subject  of  forgery.  People  v.  Munroe^  323. 
8.  A  MoRTOAOE  OF  a  Homestead  Mat  Be  a  FoROERrand  punishable  aa 
such,  though  it  purports  to  be  executed  by  the  husband  alone,  and 
would  therefore  be  inoperative,  even  if  genuine,  if  such  mortgage  waa 
forged  with  intent  to  defraud  a  person  named  in  the  information. 
Peojjfe  V.  Baker,  276. 
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4.  Indictment— Variano*. — The  Fact  That  a  Mortoaqk  Allxoed  to 
have  been  forged  doea  not,  as  set  out  in  the  indictment,  contain  a  copy 
of  the  certificate  of  acknowledgment  affixed  thereto,  does  not  establish 
a  fatal  variance.     People  v.  Baker,  276. 

6.  Evidence. — If  a  mortgage  alleged  to  have  been  forged  is  set  out  in  th» 
indictment,  and  contains  a  copy  of  the  note  to  be  secured  thereby,. 
it  is  not  error  to  admit  evidence  of  the  signing  of  the  note,  as  well  a* 
the  mortgage  by  the  accused.     People  v.  Bauer,  276. 

6.  A  SoFFiciKNT  UrrERiNO  OF  A  FoKGED  MORTGAGE  is  showu  by  evidence 
tending  to  prove  that  it  was  placed  upon  record  by  a  person  other  than 
the  mortgagee,  though  never  delivered  to  the  latter,  if  the  object  ol 
placing  it  upon  record  was  to  obtain  a  loan  from  him  and  to  otherwisa 
defraud  him.    People  v.  Baker,  276. 

See  Banks,  3,  6;  Officers,  1, 

FRAUD. 

Presumption — Failure  to  Appear. — The  failure  of  a  party  charged  with 
fraud  to  appear  and  deny  what  is  peculiarly  within  his  own  knowledge 
raises  a  presumption  against  him.     Connecticut  etc.  Ins.  Co.  v.  Smitli,  656. 

See  Appeal,  15,  16;  Banks,  6;  Corporations,  13,  17;  Creditor's  Suit; 
Fraudulent  CoNVEyANCEs;  Husband  and  Wife,  7,  13;  Limitation» 
of  Actions,  3;  Negotiable  Instruments;  Trusts,  3;  Vendor  ani> 
Purchaser,  13. 

FRAUDULENT  CONVEYANCES. 

1.  A  Transfer  of  a  Homestead  Cannot  Be  Fraudulent  as  Against 

Creditors  of  the  Grantor,  because  they  have  no  right  to  resort  Uy 
it  for  the  payment  of  their  demands.     Pipkin  v.  Williams,  241. 

2.  An  Intention  to  Defraud  Existing  Creditors  may  be  inferred  where 

a  debtor,  in  embarrassed  circumstances,  executes  a  mortgage,  which 
secures  an  amount  largely  in  excess  of  the  sum  actually  due  to  the  mort* 
gagee,  and  is  not  &;iveu  to  cover  future  advances.  Hanson  v.  Bean,  516. 
8.  Relationship  of  Parties,  Evidence  of  Fraud. — The  fact  that  there 
is  a  family  relationship  between  the  parties  to  a  mortgage  is  material 
in  determining  whether  it  is  fraudulent  as  to  existing  creditors,  and, 
where  that  question  arises,  the  jury  are  properly  instructed  that  pref- 
erences claimed  by  way  of  mortgage,  under  such  circumstances,  should 
be  carefully  scrutinized.     Hanson  v.  Bean,  516. 

4.  The  Recovery  of  a  Judgment  in  Another  State  does  not  make  the 

plainti£fa  judgment  creditor  within  this  state  having  the  right  to  attack 
a  conveyance  of  his  debtor  on  the  ground  that  it  was  made  to  defraud 
creditors.     Brown  v.  Campbell,  314. 

5.  Notice  of  Fraud  in  a  Conveyance,  by  which  a  party  is  defrauded  of  hi» 

property,  need  not  consist  of  positive  information  brought  directly  home 
to  the  party  sought  to  be  charged,  but  any  thing  which  puts  a  prudent 
man  on  inquiry  is  notice  in  such  case.  Connecticut  etc^  Ins.  Co.  v.  Smitli, 
656. 

6.  Inadequate  Consideration  as  Notice.  —A  purchase  of  property  for  %■ 

one  hundred  and  fiftieth  part  of  its  real  value  is  in  itself  actual  notice 
of  fraud  on  the  part  of  the  grantor.     Connecticut  Ins.  Co.  v.  Smilli,  656. 

7.  Bona  Fide  Purchaser— Borden  of  Proof.— One  claiming  to  be  a  bona 

fide  purchaser  from  a  fraudulent  grantor  has  the  burden  of  proof  \» 
establish  his  claim.     Connecticut  Ins.  Co.  v.  Smitli,  656. 
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t.  Who  Mat  Attack.  — No  creditor  can  be  said  to  be  delayed,  hindered, 
or  defrauded  by  any  conveyance  until  some  property,  out  of  which  h» 
has  a  specific  right  to  be  satisfied,  is  withdrawn  from  his  reach  by  » 
fraudulent  conveyance.  This  specific  right  does  not  exist  until  be  ha» 
bound  the  property  by  a  judgmeut,  or  by  a  judgment  and  execution, 
as  the  case  may  be,  and  has  shown  that  he  is  defrauded  by  the  convey, 
ance  in  consequence  of  not  being  able,  to  procure  satisfaction  of  his  debfc 
in  due  course  of  law.     Brown  v.  Campbell,  314. 

9.  Rkihbursemsmt   or    Purchase   Monet. — A  fraudulent  grantee,  whos* 
title  to  land  is  annulled  by  a  court  of  equity,  is  not  entitled  to  be  reiiB> 
bursed   for  purchase   money   paid  by  him  of  his  own   wrong  and   ia 
furtherance  of  an  aetual  fraud.     Connecticut  etc.  Ins.  Co.  v.  Smith,  656. 
See  Husband  amo  WirK,  18;  Limitations  of  Aci'ions,  2;  Salks,  i. 

FREIGHT. 
See  Carriers,  1. 

GIFTS. 
See  Charities,  I;  Husband  and  Win,  20-22. 

GRANTS. 
See  Public  Lands,  I. 

GUESTS. 
See  Innkeepers. 

HEIRS. 
See  Patmbnt,  4. 

HIGHWAYS. 
Highways  and  Streets. — The  Owner  of  Land  Over  Which  a  Hiqh- 
WAT  Is  Laid  Retains  his  right  in  the  soil  for  all  purposes  consistent 
with  the  full  enjoyment  of  the  easement  acquired  by  the  public.  This 
right  may  grow  less  as  the  public  needs  increase,  bat  at  all  times  ho 
retains  all  that  is  not  needed  for  the  public  use,  subject,  however,  to 
municipal  and  police  regulations.     Allen  v.  Boston,  423. 

HOLIDAYS. 

See  Sun  DAT. 

HOMESTEAD. 

1.  Homestead  IN  Lands  Held  in  Cotenanct.— An  undivided  interest  in 

real  estate,  accompanied  by  the  requisite  occupancy  of  the  owner  and 
his  family  will  support  a  homestead  claim.     Qiles  v.  Miller,  730. 

2.  A  Statute  Granting  Homestead  Rights  of  Exemption,  being  reme* 

dial  in  its  nature,  should  be  liberally  construed  in  favor  of  the  rnani* 
fest  purpose  of  the  legislature.  Keyea  v.  Cyrus,  296. 
8.  How  Far  Free  From  Judgment  Lien  in  Purchaser's  Hands. — Tho 
purchaser  of  land  held  and  occupied  as  a  homestead,  and  which  does  no* 
exceed  the  amouut  of  the  statutory  exemption,  takes  the  same  free  from 
the  lien  of  a  judgment  docketed  against  the  Fendor  prior  to  such  par- 
chase.     OiUt  r.  Miller,  730. 
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s4.  I»  AN  Attachment  Is  Levied  Upon  a  Homestead,  and  snch  borne* 
stead  is  subsequently  abandoned,  the  attachment  becomes  operatire 
from  tlie  date  of  its  levy,  and  takes  precedence  over  subsequent  con- 
veyances of  the  property.     Piplcin  v.  Williamt,  241. 

Z.  Rights  of  Wife  in,  Not  Affected  by  Acts  of  Husband,  When. — 
The  filing  of  a  sworn  statement  by  a  judgment  debtor,  iu  which  for 
the  purpose  of  securing  the  exemption  of  his  personalty,  he  alleges 
that  he  has  no  lands  occupied  as  a  homestead,  and  a  subsequent  recov- 
€ry  by  him  of  that  personalty,  in  an  action  of  replevin  brought  against 
the  purchaser  at  the  execution  sale  thereof,  will  not  estop  the  wife  of 
such  judgment  debtor  from  asserting  her  rights  in  a  homestead  pre- 
viously declared  ujjon  his  land.     Oilea  v.  Miller,  730. 

C  A  Conveyance  of  a  Homestead  in  Which  the  Husband  At-onb  Ap- 
pears AS  Grantor,  but  containing  a  clause  declaring  that  the  wife 
releases  to  the  grantee  all  her  right  or  possibility  of  dower,  the  deed 
being  signed  and  acknowledged  by  both  spouses,  cannot  be  regarded 
as  executed  by  the  wife  for  any  purpose  except  to  release  her  dower, 
and  is  therefore  inoperative  as  against  the  homestead  rights  either 
of   herself  or  of  her  husband.     Pipkin  v.    H^*7/t«77M,  241. 

7.   A   Conveyance  of  a    Homestead  in  Which  the   Wifb  Does  Not 
Join  is  absolutely  void  under  a  statute  declaring  that  no  conveyance 
affecting  the  homestead  of  a  married  man  shall  be  of  any  validity  unless 
his  wife  joins  in  the  execution  thereof.     Pipkin  ▼.  Williamt,  241. 
See  Execution,  2-4;  Forgery,  3;  Fraudulent  Conveyances,  1. 

HOMICIDE. 

1.  An  Actual  Intention  to  Take  Life  Is  Not  an  Essential  Elehknv 

OF  Manslaughter  in  the  first  degree.  Therefore  an  instruction  to  the 
effect  that  a  defendant  should  be  found  guilty  of  that  offense  if  he 
intentionally  did  an  act  which  was  calculated  to  produce,  and  did  pro- 
duce, fatal  renults,  is  not  open  to  exception.     Letcia  v.  State,  76. 

2.  Premeditation,  When  Presumed. — The  existence  of  the  formed  de- 

sign necessary  to  constitute  the  crime  of  murder  is  presumed  from  the 
intentional  use  of  a  deadly  weapon  with  a  fatal  result.  Hundley  r. 
State,  81. 

3.  Murder — Evidence  of  Motive. — On  a  trial  for  murder,  evidence  that 

an  indictment  for  another  crime  is  pending  against  the  accused,  and  that 
the  deceased  was  a  prosecuting  witness  iu  that  case,  is  admissible,  when 
offered  in  connection  with  threats  by  the  accused  to  take  the  life  of  the 
deceased,  because  she  was  a  witness  against  him  in  that  case,  to  show 
motive  for  the  perpetration  of  the  crime.     Bodge  v.  State,  145. 

4.  Murder — Evidence — Collateral  Facts. — Ou  a  trial  for  murder,  rags 

and  paper  blackened,  as  if  by  powder,  found  near  the  place  where  the  de- 
ceased was  killed  by  gunshot  wounds,  are  admissible  iu  evidence  against 
the  accused,  when  it  appears  that  one  barrel  of  a  double-barrel  shotgun 
belonging  to  the  latter,  and  found  concealed  in  his  house  shortly  after 
his  arrest,  was  empty,  while  the  other  contained  rags  and  paper  similar 
to  those  admitted  iu  evidence.  Hodge  v.  State,  145. 
B.  Testimony  of  Df.fendant's  Intention  Not  Competent. — One  accused 
of  homicide  cannot  be  allowed  to  introduce  testimony  as  to  the  uncom> 
municated  intention  with  which  he  did  the  act  which  inflicted  the  fatal 
wound.     Lewia  v.  State,  75. 
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8.  Killing  Misdembanast  Solely  to  Prevent  His  Escape  Not  Jus* 
tihable. — Neither  an  oflGcer  charged  with  the  duty  of  arresting  a  mis- 
demeanant, nor  a  private  person,  who  is  lending  his  aid  to  effect  tb» 
arrest,  at  the  officer's  request,  is  justified  in  killing  such  misdemeanant 
solely  for  the  purpose  of  preventing  his  escape.    Handley  v.  Stale,  81. 

7.  Murder  Under  CoMPnLSiON. — A  man  canuot  excuse  or  justify  the  kill- 

ing of  an  innocent  man  under  the  plea  that  compulsion  was  exerted  and 
operated  upon  him  at  the  time,  and  forced  him  to  the  commi.^sion  of  th« 
act,  if  he  might  have  avoided  the  necessity  by  escape  before  that  time. 
Arpv.  State,  137. 

8.  Drunkenness  on  the  Part  of  the   Accused  at  the  time  of  commit- 

ting a  homicide  may  have  the  effect  of  reducing  the  offense  from  murder 
to  manslaughter,  if  shown  to  have  been  so  excessive  as  to  render  him 
incapable  of  forming  the  design  to  take  life,  but  there  is  no  principle 
of  law  which  authorizes  drunkenness  to  be  invoked  as  an  excuse  for 
crime,  or  as  a  ground  for  enlarging  the  right  of  self-defense.  Spnng- 
Jield  V.  State,  85. 

9.  Character  of  Defendant — Instructions  Properly  Refused. — When, 

on  the  trial  of  one  accused  of  murder,  evidence  has,  without  objec- 
tion, been  admitted  to  the  effect  that  the  defendant  had  told  the  wit- 
ness, on  the  morning  of  the  day  of  the  homicide,  that  "be  had  killed 
five  men  while  guarding  convicts,"  and  that,  "on  the  previous  night, 
while  the  defendant  and  the  witness  were  near  the  dwelling-house  of 
the  deceased,  he,  the  defendant,  would  have  shot  the  deceased,  if  he 
had  shown  his  head  at  the  door,"  it  is  not  error  to  refuse  instructions 
which  assert  that  there  was  no  evidence  that  the  defendant  "ever  killed 
any  other  person,"  "ever  shed  any  otiier  person's  blood,"  or  "liked  to 
shed  man's  blood."     Handley  v.  State,  81. 

10.  Criminal  Law — Good  Characikr  as  a  Defense. — Proof  of  the  good 
character  of  the  accused  is  admissible  in  all  criminal  cases,  not  only 
where  doubt  exists  on  the  other  proof,  but  also  to  generate  a  doubt;  but 
an  instruction  should  not  be  granted,  which  would  leave  the  jury  to 
infer  that  the  good  character  alone  of  one  accused  of  murder  might, 
if  proved  to  their  satisfaction,  raise  a  reasonable  doubt  that  the  kill- 
ing was  done  by  the  defendant  with  a  criminal  intent.  Sfri7iQfield  v. 
State,  85. 

11.  Self-defense,  Correct  Instructions  as  to  Law  of. — An  instruc- 
tion to  the  effect  that,  in  the  sj'stem  of  self-defense  established  by  the 
law,  "no  balm  or  protection  is  provided  for  wounded  pride  or  honor 
in  declining  combat,  or  sense  of  shame  in  being  denounced  as  cowardly" 
is  a  correct  exposition  of  the  law.     Sprimjjield  v.  State,  85. 

12.  Self-defense,  What  Is. — Self-defense  is  the  resistance  of  force  or 
seriously  threatened  force,  either  actually  pending  or  reasonably  appar- 
ent, by  force  sufficient  to  repel  the  actual  or  apparent  danger  and  no 
more.  If  it  goes  beyond  this,  there  is  guilt  which  is  not  excusable  or 
justifiable.     SpringHeld  v.  State,  85. 

18.  Self-defense,  Circumstances  Insufficient  to  Sustain  Plea  of. — 
In  a  trial  for  murder,  if  the  whole  evidence,  including  the  defendant's 
own  testimony  as  to  his  means  and  opportunity  for  avoiding,  without 
danger  to  himself,  the  necessity  of  slaying  the  deceased,  can  lead  to 
no  other  conclusion  but  that,  having  merely  to  choose  between  commit- 
ting the  homicide  or  turning  loose  a  "wild  and  skittish  mule,"  he 
elected  to  take  the  life  of  the  deceased  and  hold  on  to  the  mule,  the 
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conditions  necessary  to  make  out  a  case  of  self-defense  are  not  estab> 
lished.     Sjiringfield  v.  State,  85. 

14.  Ability  of  Defendant  to  Retreat  Safely  a  Question  for  thb 
Jury. — An  instruction  which  assumes  as  a  matter  of  law  that,  on  the 

•  facts  therein  postulated,  the  defendant  in  a  prosecution  for  murder 
could  not  have  retreated  witliout  endangering  his  life,  is  properly  re- 
fused.    Sjn-inijfeld  v.  State,  85. 

15.  Self-defense — Hostile  Demonstrations  by  Deceased. — The  defend* 
ant  in  a  prosecution  for  homicide  cannot  complain  of  the  refusal  of  the 
court  to  give  an  instruction  which  assumes,  as  a  matter  of  law,  that 
the  mere  drawing  of  a  knife  by  the  deceased  in  a  hostile  manner, 
created  an  impending  imperious  necessity  for  the  defendant's  slaying 
him  in  self-defense.  It  is  not  enough  that  the  deceased  had  at  hand  the 
means  for  effecting  a  deadly  purpose  with  respect  to  the  defendant,  but 
it  must  also  appear,  by  some  act  or  demonstration  of  the  former,  that 
he  intended,  at  the  time  of  the  killing,  to  carry  out  his  purpose,  or  the 
circumstances  must  be  such  as  to  create  a  reasonable  belief  in  the  mind 
of  the  slayer,  that  it  was  necessary  to  deprive  his  assailant  of  his  life  to 
save  his  own.     Springfield  v.  State,  85. 

16.  Duty  to  Retreat — Burdkn  of  Proof. — When  the  intentional  killing 
of  the  deceased  by  the  defendant  has  been  shown  by  the  uncontradicted 
testimony  of  the  state,  the  burden  is  then  cast  upon  the  defendant  to 
show  not  only  a  pressing  necessity,  actual  or  reasonably  apparent,  to 
take  the  life  of  the  deceased  in  self-defense,  but  also  his  inability  to 
retreat  safely  without  apparently  increasing  hia  periL  Sprin<jjield  r. 
State,  85. 

17.  Abstract  Instructions  Properly  Refused. — If,  in  a  trial  for  murder, 
no  testimony  is  introduced  which  tends  to  show  that  the  killing  was 
accidental,  the  court  is  justified  in  refusing  to  instruct  the  jury  upon 
that  hypothesis.     Lewis  v.  State,  76. 

18.  Failure  to  Instruct  as  to  Defendant's  Testimony,  When  Not 
Error. — The  mere  fact  that,  in  a  trial  for  homicide,  the  court  has 
omitted,  in  its  general  charge,  to  instruct  the  jury  on  the  hypothesis 
that  the  defendant's  testimony  might  be  true,  affords,  in  the  absence  of 
a  special  request  for  such  instruction,  no  ground  for  an  exception. 
Letvisv.  State,  75. 

19.  Murker — Failure  of  Accu.sed  to  Deny  Guilt — Effect  of. — The  fail- 
ure of  an  accused,  when  testifying  as  a  witness,  to  deny  that  he  fired  the 
fatal  shot,  is  not  an  admission  of  guilt,  but  is  only  a  circumstance,  the 
weight  of  which  is  for  the  jury  in  the  light  of  all  the  evidence.  Hodge 
▼.  State,  145. 

See  Apfeal,  13;  Evidencb,  8. 

HOTELS. 
See  Innkeepers. 

HUSBAND  AND  WIFE. 

1.  Estate  by  Entireties. — A  devise  to  a  husband  and  wife  vests  in  them  aa 

estate  by  entireties  which  the  husband  has  the  right  to  use  during  cov- 
erture, but  cannot  alienate.     Phelps  v.  Simoris,  430. 

2.  Entireties. — A  Wife  who  is  a  tenant  by  the  entireties  with  her  husband 

of  shares  of  stock  in  a  corporation  cannot  be  compelled  to  surrender  the 
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certificate  of  sucb  stock  to  her  husband's  transferee.  Phelpt  r.  Simons, 
430. 

5.  Entireties— PBR3o>f  AT.  Property.— A  Bequest  to  a  Husband  and  wife 

vests  in  them  an  estate  by  the  entireties.  Phelps  t.  Simons,  430. 
4.  Entireties  in  Personal  Property,  Husband's  Control  Over. — If  per« 
sonal  property  is  bequeathed  to  a  hnsband  and  wife,  and  he  undertakes 
to  transfer  it,  his  transfer  vests  in  the  transferee  an  estate  for  the  life  of 
the  husband,  but  cannot  deprive  the  wife  of  her  right  of  survivorship 
should  her  life  be  prolonged  beyond  his.     Phelps  v.  Simons,  430. 

6.  Married  Woman's  Contract. — A  mortgage  executed  by  a  wife  with  her 

husband's  assent  as  security  for  a  loan  used  by  her  to  redeem  land  in 
which  she  has  a  right  of  redemption  is  the  contract  of  the  wife,  and  not 
a  loan  to  the  husband.     Falls  v.  United  States  Sav.  etc.  Co.,  194. 

6.  Wife's  Defective  Deed  Not  Cured  by  Husband's  Subsequent  Deed, 

When. — A  married  woman's  deed,  defective  for  the  reason  that  her  hus- 
band did  not  join  therein,  is  not  validated  by  a  subsequent  deed  exe* 
cnted  by  the  husband  alone.     Rollins  r.  Mitchell,  519. 

7.  A  Judgment  Confessed  by  a  Husband  in  Favor  of  His  Wife  for  a  debt 

justly  due  from  him  to  her,  on  account  of  her  separate  estate,  is  valid 
against  all  persons  unless  impeached  for  fraud.    Bennett  v.  Bennett,  47. 

8.  Money  Is  Not  Necessaries,  and  a  Married  Woman  livintj  separate 

from  her  husband  cannot  borrow  money  on  his  credit  to  purchase  neces* 
saries  and  thus  create  a  liability  against  him.  Skinner  v.  Tiiiell,  447. 
H.  Transactions  Between — Evidence  to  Impeach. — In  transactions  be- 
tween husband  and  wife  less  proof  is  required  to  impeach  the  act,  and 
more  and  stricter  proof  to  repeal  impeachment  than  between  strangers. 
Bennett  v.  Bennett,  47. 

10.  Married  Women — Separate  Estate.— Wife's  Choses  in  Action,  not 
reduced  to  his  possession  by  the  husband  before  a  statute  takes  effect 
vesting  such  choses  in  the  wife  as  her  separate  estate,  cannot  thereafter 
be  reduced  to  his  possession  by  the  husband  or  his  creditors.  Trapnell 
V.  Conklyn,  30. 

11.  Married  Women — Separate  Estate. — Property,  real  or  personal,  pur- 
chased by  a  married  woman  from  a  stranger,  on  credit,  becomes  her 
separate  estate,  although  she  pays  for  it  out  of  the  profits  arising  from 
her  use  thereof,  whether  she  antecedently  had  any  separate  estate  or 
not.     Trapnell  v.  Conklyn,  30. 

12.  Married  Women — Separate  Estate. — Profits  produced  by  the  skill 
and  labor  of  a  married  woman  ia  the  use  of  her  separate  estate  while 
living  with  her  husband  are  a  part  of  such  estate,  and  not  earnings 
belonging  to  her  husband.      Trapnell  v.  Conklyn,  30. 

13.  Married  Women — Separate  Estate — Profits  From  Husband's  La- 
bor.— The  mere  fact  that  an  insolvent  husband  devotes  his  time  and 
labor  upon  his  wife's  separate  estate,  and  profit  results  therefrom,  does 
not,  in  the  absence  of  fraud,  make  such  profits  his  property,  nor  render 
them  liable  for  his  debts.  If,  after  the  support  of  the  family  is  provided 
for,  a  surplus  of  profits  still  remains,  equity,  in  proper  cases,  divides 
the  surplus  between  the  wife  and  the  husband's  creditors.  Trapnell  v. 
Conklyn,  30. 

14.  Married  Women — Separate  Estate — Pp.ofits  to  Whom  Belongs. — 
Mere  participation  by  the  husband  in  the  production  of  profits  out  of  the 
wife's  separate  estate  does  not  make  them  liable  to  his  creditors,  while 
the  husband  and  wife  are  living  together,  without  regard  to  tlie  support 
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of  the  family.  If,  in  such  caaes,  substantial  property,  traceable  to  tho 
skill  and  labor  of  the  husband,  is  found  to  exist,  courts  of  equity  will 
make  a  just  apportionment  thereof  between  the  wife  and  her  husband'i 
creditors.  2'rapmU  v.  Conklyn,  30. 
16.  Married  Women— Separatb  Estate— Husband  as  Agent.— A  married 
woman  with  separate  estate  may  barter  and  trade  with  reference  thereto 
by  her  husband  as  agent,  and  she  will  still  be  entitled  to  the  increase 
thereof.  The  marital  relation  does  not  prevent  nor  disqualify  the  hus- 
band from  acting  as  his  wife's  agent  with  reference  to  her  separate  estate, 
nor  will  his  agency  render  her  property  or  its  profits  liable  to  his  cred- 
itors.    Trapnell  v.  Conklyn,  30. 

16.  Separate  Property.— A  Husband  Mat  Relinquish  his  right  to  the 
earnings  of  his  wife,  and  if  she  and  he  orally  agree  that  any  compensa- 
sation  she  may  earn  in  nursing  and  caring  for  a  person  whom  she  is 
under  no  legal  obligation  to  nurse  and  care  for  shall  be  hers  such  agree- 
ment is  valid  and  entitles  her  to  sue  for  the  compensation  due  for 
such  services,  as  for  her  separate  estate,  if  a  statute  of  the  state 
authorizes  husband  and  wife  to  make  any  contract  with  each  other,  op 
with  any  other  person,  respecting  property  which  either  might  if  un- 
married.  It  is  not  necessary  that  the  person  to  whom  the  services  were 
rendered  should  have  had  knowledge  of  the  agreement  between  the  hus- 
band and  wife.      Wren  v.   Wren,  287. 

17.  Indebtedness  Between. — The  reception  and  use  by  a  husband  in  his 
business  of  the  proceeds  of  his  wife's  land  implies  a  promise  to  repay 
her,  and,  as  between  them,  creates  a  valid  indebtedness.  Riley  r. 
Vaughan,  686. 

18.  Right  to  Prefer  Wife  as  Creditor.— A  husband  in  failing  circum- 
stances, who  owes  a  debt  to  his  wife,  may  prefer  her  as  a  creditor  to 
the  exclusion  of  others,  and  a  transfer  of  property  made  by  him  to  her 
for  this  purpose  in  good  faith,  without  fraud  on  his  part,  or  if  with 
such  fraud,  without  participation  therein  by  her,  must  be  upheld. 
Riley  v.  Vauglian,  586. 

19.  Fraudulent  Conveyances  Between. — A  wife  who  gives  her  husband 
unlimited  control  of  her  property  and  money,  and  permits  him  to  invest 
it  in  his  own  business  for  a  series  of  years,  is  not,  in  case  of  his  insolv- 
ency, permitted  to  shield  his  property  from  the  just  claims  of  persons 
who,  in  good  faith,  have  given  the  husband  credit  in  reliance  upon  his 
ownership.  In  such  case  a  conveyance  of  property  by  the  husband  to 
the  wife  is  fraudulent  and  void  as  to  his  creditors.  Riley  v.  Vaughan^ 
586. 

20.  Loan  Out  of  Separate  Estate — Presumption. — A  loan  by  a  wife  to 
her  husband  out  of  her  separate  estate  to  be  valid  as  a  loan  must  bo 
accompanied  with  an  express  promise  of  repayment  made  at  the  time. 
Otherwise  it  is  presumed  to  be  a  gift.     Bennett  v.  Bennett,  47. 

21.  Gift,  Presumption  of. — Money  of  the  wife  received  from  her  by  her 
husband,  though  belonging  to  her  separate  estate,  is  presumed  to  be  a 
gift.  Before  she  can  recover  it  from  him  or  his  estate  as  against  hi» 
creditors,  she  must  establish  by  clear  proof  that  it  was  a  loan  with  aa 
express  promise  of  repayment  made  at  the  time  of  the  transaction. 
Bennett  v.  Bennett,  47. 

22.  If  a  husband  uses  and  deals  with  separate  property  of  his  wife  as  his 
own,  a  gift  is  presumed,  and  their  testimony  of  a  private  understanding 
between  themselves  that  the  transaction  was  intended  as  a  loan,  is  not 
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■nffielent  u  against  the  creditors  of  the  insolvent  husband,  to  rebut  th« 
presumption.     Bennett  v.  Bennett,  47.  > 

See  EviDSMCE,  10;  Homestead,  5-7;  Subroqation,  8. 

IMPEACHMENT. 
See  Public  Lands,  5;  Husband  and  Win,  9. 

IMPROVEMENTS. 
See  CJoNTRACTS,  9. 

INCOME. 
See  Cbeditor's  Suit,  2. 

INDEMNITY. 
See  Bonds;  Judgments,  8-12. 

INDICTMENT. 
See  FoRGERT,  4. 

INDORSEMENT. 
See  Evidence,  6. 

INFANTS. 

Restitution  of  Consideration  Upon  Avoidance  of  Contracts  by.  What 
Necessary. — One  seeking  to  avoid  a  contract  on  the  ground  of  infeucy 
will  be  required  to  make  restitution  only  of  that  part  of  the  considera^ 
tion  still  in  his  hands,  when  he  attains  his  majority,  or  when  he  electa 
to  disaffirm.  It  is  not  necessary  as  a  condition  to  such  relief,  that 
he  should  return  an  equivalent  for  property  wasted  or  squandered. 
Bloomer  v.  Nolan,  690. 

See  Mechanics'  Liens,  I;  Negligence,  9;  Railroads,  15;  Real  Pbop« 
ERTT,  4-6;  Statutes,  5,  6. 

INFORMATION. 

1.  Criminal  Law.— An  Information  Charging  an  Offense  is  not  mate* 

rially  defective  because  it  does  not  contain  the  word  "information" 
in  the  body  of  the  pleading,  if  such  word  is  used  in  the  heading,  and 
the  facts  specifically  alleged  constitute  the  crime  sought  to  be  charged. 
People  v.  Baker,  276. 

2.  Criminal  Law — Venue,  Statement  of. — An  information  having  in  the 

body  thereof  the  words  "county  of  Los  Angeles,  state  of  California,** 
and  charging  the  commission  of  a  crime  "at  the  county  and  state  afore* 
said,"  sufficiently  avers  the  place  of  such  commission.     People  v.  Baker^ 

27& 

See  Corporations,  14-17. 

INJUNCTIONS. 
1.  Exemptions — Injunction  to  Protect  Property  in  Another  State.— 
If  a  creditor  and  debtor  are  citizens  of,  and  residents  in,  the  same  state, 
and  the  creditor  institutes  an  action  by  attachment  and  garnishee  pro* 
ceedings  in  another  state  to  reach  property  or  credits  due  the  debtor 
there,  and  exempt  from  legal  process  in  the  state  where  the  parties  are 
AM.  ST.  Rep..  Vou  XXXVIII.- 61 
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domfciled,  snch  creditor  may  be  enjoined  from  further  prosecating  1i!a 
action  in  the  other  state.  Allen  v.  Buchanan,  187. 
2.  Mechanics'  Liens — Foreclosure — Injdnci"ion  Restraining  Sals.— As 
a  sale  of  property  belonging  to  an  insolvent  estate,  under  a  void  judgment 
of  foreclosure  of  a  mechanic's  lien,  would  constitute  a  cloud  on  the 
assignee's  title,  although  he  is  not  made  a  party  to  the  suit,  he  may 
maintain  an  action  to  restrain  such  sale.     Quinby  v.  Slipper,  899. 

INNKEEPERS. 

1.  Innkeeper  and  Guest,  Evidence  Insufficient  to  Establish  Rela> 

TION  of. — Evidence  which  merely  shows  that  a  man  and  his  family  were 
received  as  boarders  and  lodgers  at  a  hotel,  and  continued  to  board  and 
lodge  there  for  about  six  months  at  a  weekly  rate,  does  not  affirmatively 
establish  the  relation  of  guest  and  innkeeper,  so  as  to  subject  the  latter 
to  the  liability,  or  give  him  the  rights,  incident  to  that  relation.  Hinger 
Mfg.  Co.  V.  Miller,  568. 

2.  Innkeeper's  Lien,  Goods  in  Possession  of  Boarder,  Not  Subject  to. — 

The  fact  that  goods  in  the  possession  of  a  guest  at  an  inn  belong  to  a 
third  person  does  not  prevent  the  innkeeper  from  having  a  lien  thereon, 
provided  he  has  no  notice  of  snch  ownership,  but  this  rule  has  no  ap- 
plication, where  the  party  in  possession  of  the  goods  ia  received  as  a 
boarder.     Singer  Mfg.  Co.  v.  Miller,  568. 

INSOLVENCY. 

1.  CbNiTLicT  OF  Laws. — An  Assignment  by  a  Court  of  insolvency  of  one 

state  cannot  of  its  own  force  convey  to  the  assignee  the  title  to  land 
situate  in  another  state,  unless  the  laws  of  the  latter  state  accord  to  the 
assignment  that  effect.     Chipman  v.  Peabody,  437. 

2.  Conflict  of  Laws. — If  There  Are  Two  Insolvencies  or  Bankruptcies 

of  the  person  in  different  states,  the  title  of  the  assignee  to  the  land  of 
the  debtor  situate  in  each  must  be  determined  by  the  laws  of  the  state 
where  the  land  is  situated.  Therefore  a  mortgage  or  transfer  of  lands 
by  an  insolvent  valid  in  the  state  in  which  they  are  situated  cannot  be 
avoided  in  the  other  state  because  forbidden  by  its  laws.  Chipman  v. 
Peabody,  437. 
See  Assignment  for  thr  Benefit  of  Creditors;  Creditob's  Suit; 
Mechanics'  Liens;  Parent  and  Child,  4. 

INSTRUCTIONS. 
See  Atfsal.  6.  7,  10,  13;  Homicide,  1,  9,  12,  14,  15,  17,  18;  Trial,  5,  8,  9; 

Witnesses,  3. 

INSURANCE. 
Double  Insurance,  Policy  Not  Avoided  by,  When. — A  policy  of  fire 
insurance,  containing  the  stipulation  against  "other  insurance,"  is  not 
invalidated  by  the  fact  that,  at  the  time  of  its  issuance,  a  prior  policy 
covering  the  same  property  is  in  existence,  nnless  the  assured  has 
an  interest  in  such  prior  policy,  or  will  derive  a  benefit  nnder  it  in  the 
•rent  of  the  property's  being  burned.     Copeland  v.  Phoenix  Ins,  Co.  134. 

INTEREST. 
1.  Right  to  Recover  Unearned  Interest  Paid  in  Advance. — ^No  part 
of  the  interest  paid  in  advance  on  a  note  according  to  its  term  can 
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Im  recorered  upon  a  Tolantary  payment  of  the  principal,  daring  the 
time  for  which  the  interest  has  been  paid,  in  the  absence  of  a  promise 
by  the  payee  to  return  unearned  interest  in  ease  of  such  payment,  or  of 
a  reservation  of  the  right  to  bring  suit  within  the  time  for  which  inter* 
est  has  been  paid.  Skelly  v.  Bristol  Sav.  Bank,  340. 
SL  Payment  of  in  Advance— Foebeabancb  to  Sue. — The  taking  of 
interest  in  advance  on  a  note  is,  in  the  absence  of  any  agreament  to 
the  contrary,  prima  facie  evidence  of  an  agreement  to  forbear  collection 
of  the  note  during  the  period  for  which  interest  has  been  paid.  Skelljf 
▼.  Bristol  Sav.  Bank,  340. 

See  UsURT. 

INTERSTATE  COMMERCE. 

1.  FoBEiQN  Corporations. — The  power  of  Congres  to  regnlate  commerce, 

includes  commerce  carried  on  by  corporations  as  well  as  commerce 
carried  on  by  natural  persons,  and  a  state  can  no  more  regulate  com- 
merce carried  on  by  the  former  than  such  commerce  carried  on  by  the 
latter.     Ounn  v.   While  Sewing  Machine  Co.,  223. 

2.  Ir  A  Corporation  Formed  Under  the  Laws  op  One  State  enters 

into  a  contract  with  residents  of  another  state  to  act  as  its  agents  in 
the  sale  of  its  property  in  the  latter  state,  and  such  agents  give  a 
bond  with  sureties  to  account  for  and  pay  over  the  proceeds  of  such 
aale,  and  thereafter  goods  are  shipped  by  the  corporation  to  stich  agents 
upon  orders  received  in  the  state  of  its  domicile,  a  statute  of  the  state  to 
which  the  goods  are  shipped  declaring  that  all  contracts  of  foreign  cor- 
porations  doing  business  therein  shall  be  void  unless  such  corporation 
shall  have  filed  a  certificate  in  the  office  of  the  secretary  of  the  state 
designating  an  agent  upon  whom  process  may  be  served,  is  inoper- 
ative against  such  bond,  because  to  give  it  operation  would  be  to  per- 
mit the  state  to  regulate  interstate  commerce.  Ounn  ▼.  Wlute  Hewing 
Machme  Co,,  223. 

INTERVENTION. 

1.  When  Not  Permissible. — Permission  to  intervene  in  an  action  brought 

by  the  assignee  of  a  contract  of  sale  to  recover  the  balance  of  the  snm 
due  upon  the  contract  is  properly  denied,  where  the  complaint  of  the 
applicant,  a  judgment  creditor  of  the  assignor  of  the  contract,  merely 
alleges  that  the  assignment  was  fraudulent,  that  the  assignor  is  en- 
I  titled  to  the  money  sued  for,  and  that  the  plaintiff  has  attached  that 
money  in  garnishment  proceedings  duly  instituted  against  the  assignor, 
and  still  undetermined.     Dennis  t.  Spencer,  499. 

2.  Intervention  in  Foreclosure  Proceedings,  Who  Mat  Object  to.— 

The  trustee  in  a  trust  deed  executed  by  a  railway  company  to  secure  an 
issue  of  bonds,  and  providing  that  foreclosure  proceedings  by  the  indi- 
vidual bondholders  are  not  to  be  resorted  to  until  the  trustee  has  refused 
to  comply  with  the  request  of  a  certain  number  of  the  botidholtiers  to 
institute  such  proceedings,  is  entitled  to  resist  the  application  of  indi- 
vidual bondliolders  to  l>e  allowed,  contrary  to  that  provision,  to  intervene 
in  a  foreclosure  suit  already  instituted  by  himself.  Seibcrt  v.  Minneapo- 
Us  etc.  By.  Co.,  530. 
A  Interest  Necessakt  to  Entitle  Third  Party  to  Privilege  op. — Tha 
interest  which  entitles  a  party  to  intervene  in  an  action  between  other 
parties  must  be  iu  the  matter  in  litigation  in  the  suit  as  originally 
brought,  and  of  such  a  direct  and  immediate  character  that  the  inter- 
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Taner  will  cither  gain  or  lose  by  the  direct  legal  effect  of  the  judgment 
therein.    Detmi*  v.  Spencer,  499. 

See  Plea Di NO,  3. 

INTOXICATION. 
See  Homicide,  8. 

JOINT  LIABILITY. 

1.  Election  Between  Remedies — Maintaining  an  Action  Against  a  Sua* 

VIVINQ  Partner  for  an  Accounting,  and  recovering  a  personal  judg- 
ment against  him  for  the  amount  found  to  be  due,  furnishes  no  evideuca 
of  an  election  between  inconsistent  remedies,  to  the  extent  of  protect- 
ing other  wrongdoers  from  the  consequences  of  their  wrong.  Russell  v. 
McCall,  807. 

2.  Election. — Pursuing  One  ov  Several  Wrongdoers  is  not  an  election 

to  pursue  them  severally,  so  that  thereafter  no  joint  action  can  be  had 
against  them — at  least,  this  objection  will  not  be  sustained  when  made 
by  one  who  has  never  before  been  sued.     Russell  v.  McGall,  807. 

5.  One  of  Several  Wrongdoers  Is  Liable  to  the  Full  Amount  of  » 

conversion  or  misappropriation  in  which  he  has  participated,     Russell 
V.  McGall,  807. 
4.  If  Separate  Judgments  Have  Been  Obtained  Against  Two  Wrong- 
doers for  the  same  wrong,  the  satisfaction  of  either  satisfies  the  other, 
except  as  to  costs.     Russell  v.  McCall,  807. 

6.  A  Judgment  Against  One  of  Several  Wrongdoers  Unsatisfied  i» 

not  a  bar  to  the  maintenance  of  an  action  against  the  others.  Russell 
T.  McCall,  807. 

See  Merger;  Railroads,  19. 

JUDGMENTS. 

1.  If  a  Nonresident  Is  Not  Personally  Served  With  Process  Withiw 

THE  State  and  does  not  appear  in  the  action,  no  valid  personal  judg- 
ment can  be  entered  against  him,  unless  his  property  is  attached  in  the 
action,  and  the  effect  of  such  judgment  is  restricted  to  the  property  sa 
attached.     Brown  v.  Campbell,  314. 

2.  Deeds — Delivery — Judgment — Priority.  — A  judgment  rendered  subse- 

quently to  the  execution  of  a  deed  by  the  judgment  debtor,  but  before 
its  delivery,  has  a  priority  over  such  deed.     Cravens  v.  Rossiter,  606. 

3.  Judgments  by  Default—Collateral  Attack — Notice. — A  judgment 

by  default  in  a  condemnation  proceeding  in  which  the  defendant  was  per- 
sonally served  with  process  five  days  before  the  return  day  is  not  sub- 
ject to  successful  attack  collaterally  on  the  ground  that  the  statute 
requires  "at  least  six  days'  notice."    Leonard  v.  Sparks,  646. 

4.  Judgment  by  Default,  What  Is  Admitted  by. — The  general  rule  that  a 

default  is  an  admission  of  such  facts  only  as  are  properly  alleged  in  the 
petition  or  complaint  is  subject  to  the  exception,  that  where,  in  a  fore- 
closure or  other  kindred  proceeding,  a  defendant,  who  is  called  upon  to 
disclose  his  supposed  but  unknown  interest  in  the  subject  of  the  action, 
makes  default  he  will  be  held  to  have  admitted  that  his  interest  therein 
is  subordinate  to  that  of  the  plaintiff.  Lincoln  Nat,  Bank  v.  Virgifi,  747. 
6.  A  Judgment  Against  a  Surviving  Partner  Which  Has  Not  Been 
Satisfied  does  not  bar  further  efforts  to  obtain  relief  against  other 
wrongdoers.     Russell  v.  McCall,  807. 
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€.  Mbrgeb. — A  Judgment  Against  a  Surviving  Partner,  in  favor  of  tha 
representative  'of  the  deceased  partner  in  a  suit  for  an  accounting, 
does  not  constitute  any  defense  to  any  suit  against  other  wrongdoers, 
who,  by  intermeddling  with  the  property  and  assets  of  the  estate,  have 
rendered  themselves  liable  as  trustees  de  son  tort  for  the  wrong  done. 
Russell  v.  McCall,  807. 

7.  Merger. — A  Judgment  for  the  Conversion  op  a  Chattel  Dobs 
Not,  Before  Its  Satisfaction,  change  the  title  to  the  property,  nor 
bar  an  action  against  any  other  wrongdoer.     Russell  v.  McCall,  807. 

•8.  Action  Against  Indemnitor — Evidence. — In  an  action  by  a  city 
against  a  car  company  to  recover  the  amount  of  a  judgment  against 
such  city  in  an  action  for  personal  injury  caused  by  holes  in  the  street, 
and  the  fact  that  the  rails  of  the  car  track  were  several  inches  above 
the  surface  of  the  street,  of  which  action  notice  was  given  to  the  oom« 
pany,  the  pleadings,  verdict,  and  judgment,  but  not  the  testimony,  in 
the  first  action,  are  admissible  in  evidence.  St.  Joseph  v.  Union  By.  Co., 
626. 

9  Estoppel  o»  as  Against  Indemnitor. — One  who  is  required  to  protect 
another  from  liability  is  bound  by  the  result  of  litigation  to  which  such 
other  is  a  party,  provided  the  former  had  notice  of  such  litigation,  and 
an  opportunity  to  control  its  proceedings.  St.  Joseph  v.  Union  By.  Co., 
626. 

10.  Action  Against  Indemnitor — Evidence. — In  an  action  by  a  city 
against  a  car  company  to  recover  the  amount  of  a  judgment  against  tha 
city  in  an  action,  notice  of  which  was  given  to  the  company,  for  per- 
sonal injuries,  resulting,  as  shown  by  the  record  of  that  action,  from 
holes  in  the  street,  and  the  fact  that  the  track  was  several  inches  above 
the  surface  of  the  street,  and  in  which  an  ordinance  providing  that  the 
company  should  lay  its  track  even  with  the  surface  of  the  street,  and 
keep  the  space  between  the  rails  in  repair,  was  introduced  in  evidence, 
avidence  is  admissible  to  show  that  the  company  laid,  kept,  and  main- 
tained its  tracks  in  compliance  with  the  ordinance,  and  the  record  in  the 
first  case,  though  admissible  in  evidence,  does  not  make  out  a  prima 
Jacie  case  in  favor  of  the  city  in  the  second  action,  if  such  record  fails 

to  show  any  breach  by  the  company  of  its  duty  under  such  ordinance. 
SL  Joseph  V.  Union  Ry.  Co.,  626. 

11.  Conclusiveness  Against  Indemnitor. — A  judgment  in  an  action 
against  a  city  for  injuries  resulting  from  defects  in  a  street  caused  by 
the  failure  of  a  car  company,  which  is  notified  of  the  action,  to  com* 
ply  with  an  ordinance  requiring  it  to  lay  its  tracks  on  a  level  with  the 
street,  and  keep  the  space  between  them  ip  repair,  the  petition  alleging 
that  such  street  was  full  of  holes,  that  the  rails  of  the  track  were  several 
inches  above  the  level  of  the  street,  and  that,  by  reason  thereof,  plain- 
tiff was  injured,  is  conclusive  in  an  action  by  the  city  against  the  car 
company  to  recover  the  amount  of  such  judgment,  only  of  the  facts  that 
the  street  was  defective  as  charged,  and  that  by  reason  thereof  plaintiff 
lostained  damage  in  the  amount  recovered  by  such  judgments.  St.  Joseph 
v.  Union  Ry.  Co.,  626. 

12.  Conclusiveness  of  as  Against  Indemnitor. — A  judgment  against  a 
party  indemnified  is  conclu»ive  in  a  suit  against  his  indemnitor  only  as 
to  the  facts  thereby  established.  The  estoppel  created  by  the  first 
judgment  cannot  be  extended  beyond  the  issues  necessarily  determined 
by  it.    St.  Joseph  r.  Union  Ry.  Co.,  626. 
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13.  Judgment  Not  Bindiko  in  Subsequent  Action  Between  Dkfeniv 
ANTs,  When. — Where,  in  an  action  against  a  landowner  and  his  mort- 
gagee to  enforce  a  lien  on  the  premises  for  materials  furnished  for  the 
construction  of  a  building  thereon,  neither  of  the  defendants  appears,  and 
a  personal  judgment  is  rendered  by  default  against  the  landlord  and  de> 
clared  to  be  paramount  to  the  lien  of  the  mortgage,  this  judgment,  in  the 
absence  of  proof  that  the  mortgagor  was  notified  to  assume  the  defense  of 
the  action,  binds  only  the  mortgagee  upon  the  issue  of  the  priority  of 
the  materialman's  lien,  and  cannot  be  introduced  as  evidence  of  such 
priority  in  a  subsequent  action  instituted  by  the  mortgagee,  after  satis- 
fying the  judgment,  to  recover  the  amount  paid  from  the  mortgagor  and 
bis  sureties.     Pioneer  Sav.  etc.  Co.  v.  Bartsch,  511. 

14.  Judgments  Beyond  the  Issues,  No  Estoppel  by. — A  judgment  entered 
by  a  court  outside  the  issues  submitted  to  its  determination,  staud* 
npon  the  same  footing  as  one  dealing  with  a  subject  matter  which  is  en> 
tirely  foreign  to  its  jurisdiction,  and  is  therefore  a  nullity.  Lincoln  Nat, 
Bank  v.  Virgin,  747, 

16.  Judgments  as  Estoppel — Physicians — Malpractice. — A  judgment  by 
default  in  favor  of  a  physician  in  an  action  to  recover  for  his  services  does 
not  estop  the  latter  from  bringing  his  cross-action  for  malpractice;  but 
if  the  patient  appears  in  such  suit  he  is  bound  to  present  all  his  defenses^ 
and  the  judgment  therein  is  an  estoppel  to  a  subsequent  action  for  mal- 
practice.    Lawson  v.  Conaway,  17. 

16.  Res  Judicata. — A  Decision  Upon  a  Contest  of  a  Will  that  the  tes- 
tator was  of  sound  and  disposing  mind  at  a  particular  time  is  con- 
clusive of  that  question  in  a  subsequent  controversy  between  the  sam» 
parties  in  which  the  same  issue  is  again  involved.     Sly  v.  Hunt,  403. 

17.  Res  Judicata. — A  Judgment  From  Which  a  Right  of  Appeal  Exists 
cannot  support  a  plea  of  res  judicata.    Brown  v.  Campbell,  314. 

18.  Judgments  on  Demurrer — Res  Judicata.— Final  judgment  on  demurrer 
to  a  petition  which  goes  to  the  merits  renders  the  whole  matter  re» 
judicata.     ConnecticiU  etc.  Ins.  Co.  v.  Smith,  656. 

19.  A  Judgment  Entered  Upon  an  Agreement  of  Counsel  Against  th» 
Prohibition  of  His  Client  will  be  vacated  upon  application  season- 
ably made,  though  payment  of  such  judgment  has  also  been  made  to 
such  counsel,  if  the  parties  can  be  placed  tn  statu  quo.  Dalton  v.  Wett 
End  etc.  By.,  410. 

See  Appeal,  16;  Deeds,  6;  Eminent  Domain,  2;  Estoppel,  1;  Fraudulent 
Conveyances,  4,  8;  Homestead,  3,  5;  Husband  and  Wife,  7;  Inter- 
VKNTioN,  3;  Joint  Liability,  4,  5;  Justices  of  the  Peace;  Limita- 
tions of  Actions,  2;  Mechanics'  Liens,  6;  Merger;  Partnkrship^ 
6,  7;  Pleading,  4,  6;  Trial,  4;  Suretyship. 

JURISDICTION. 
1.  Suits  Affectino  Property  in  Another  State.— Suit  in  equity  may  b* 
maintained,  and  remedies  granted  which  effect  and  operate  upon  th» 
person  of  defendant,  and  not  npon  the  subject  matter  when  it  is  situated 
in  another  state  or  country,  but  the  parties  are  within  the  juri^idiction. 
of  the  court,  although  such  subject  matter  is  referred  to  in  the  decree, 
and  the  defendant  is  ordered  to  do,  or  to  refrain  from  doing,  certain 
acts  towards  it,  and  it  is  thus  ultimately  but  indirectly  effected  by  th» 
relief  granted.     Allen  v.  Buc/ianan,  187. 
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Si  A  Statb  May  Exercisk  Jurisdiction  Over  Navigable  Waters  Within 
Its  Limits,  and  subject  persons  and  property  thereon  to  the  civil  and 
criminal  jurisdiction  of  its  courts,  in  the  absence  of  any  prohibition  in 
the  national  constitution  or  laws.     People  v.   Welch,  793. 

IL  CoMSTi'i'UTiONAL  liAW. — An  act  of  Congress  declaring  that  every  per- 
son employed  on  any  steamboat  or  vessel,  by  whose  misconduct,  or 
negligence,  or  inattention  to  his  duties  on  such  vessel  the  life  of  any 
person  shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter,  is 
within  the  power  of  Congress,  under  the  grant  to  it  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  states, 
and  the  grant  of  judicial  power  in  cases  of  admiralty  and  maritime 
jurisdiction.     People  v.  Welch,  793. 

4.  CoMSTiTUTioNAL  Law. — The  Power  TO  Kegclate  Commebck  extends 
to  the  persons  who  conduct  navigation,  as  well  as  to  the  instruments 
nsed,  and  the  courts  of  the  United  States  may  be  invested  by  Congress 
with  jurisdiction  over  offenses  committed  upon  the  waters  within  the 
admiralty  jurisdiction.     People  v.   Welch,  793. 

fi.  Constitutional  Law— Jurisdiction  of  State  Courts,  When  Excluded 
BY  THB  Action  of  Congress. — Wherever  it  is  within  the  power  of 
Congress  to  legislate,  it  is  competent  for  it  to  exclude  the  jurisdiction 
of  the  state  courts  in  respect  to  all  subjects  over  which  legislative  action 
is  authorized.  To  exclude  the  jurisdiction  of  the  state  courts  over  mat- 
ters within  their  ordinary  jurisdiction,  the  intention  of  Congress  to  exer- 
cise this  power  should  be  distinctly  manifested,  and  the  legislation  relied 
npon  should  be  clear  and  unambiguous.  There  must  be  express  words 
of  exclusion  or  a  manifest  repugnancy  to  tlie  exercise  of  state  authority 
over  the  subject.     People  v.   Welc/i,  793. 

8,  State  and  Federal  Courts. — When  a  legal  right  arises,  and  the  state 
court  is  competent  to  administer  justice,  the  right  may  be  asserted  in 
that  court,  although  the  federal  court  may  have  jurisdiction  of  the  same 
question,  subject,  however,  to  the  proviso  that  there  is  no  law  limiting 
jurisdiction  to  the  federal  courts.     Eaisler  v.  Oliver,  213. 

7i  Criminal  Law — Jurisdict-ion  Concurrent  in  the  State  and  National 
Courts. — An  act  of  Congress  making  punishable  as  manslaughter  the 
commission  on  vessels  of  certain  acts  already  constituting  that  crime  by 
the  common  law,  and  by  the  law  of  the  state,  does  not  exclude  the 
jurisdiction  of  the  state  courts,  to  punish  the  offense  under  the  state 
laws.  PecypU  v.  Welch,  793. 
See  Accounts;  Criminal  Law,  2;  Justices  of  thb  Peace;  States. 

JURY  AND  JURORS. 
See  Trial,  6,  7,  10,  11. 

JUSTICE  OF  THE  PEACE. 
JvinoBs'  Judgments — Jurisdiction — Presumption. — If  the  facts  touching 
the  acquisition  uf  jurisdiction  are  fully  disclosed,  judgments  of  justices 
of  the  peace,  so  far  as  collateral  attack  is  concerned,  are  regarded  oo 
less  favorably  than  those  of  courts  having  more  extensive  powers.  Leon* 
4urd  T.  Sparktt  646. 

LABORERS. 
See  Execution,  1. 
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LACHES. 
See  Limitations  of  Actions,  1;  Fatmuit,  ft. 

LAKES. 
See  PoBLio  Lands,  2;  Watkhs,  6. 

LANDLORD  AND  TENANT. 

1.  Rkuainiko  ih  Possession  Afier  Constkuctive  Eviction,  Effect  ow. — 

A  tenant  is  not  obliged,  upon  the  occurrence  of  the  first  neglect  of  duty 
on  the  part  of  the  landlord  which  would  justify  a  surrender  of  the 
premises,  to  eleot  immediately  between  an  abandonment  and  a  reten- 
tion  of  the  possession.  Whether  his  omission  to  avail  himself  of  his 
right  to  surrender  was  unreasonable  under  the  circumstances  is  a  ques- 
tion for  the  jury.     Minneapolis  Co-operative  Co.  v.   Williamson,  473. 

2.  Tenant  Not  Liable  for  Rent  After  Surrender  of  Preuises,  When. 

A  tenant,  who  exercises  an  option  which  his  lease  gives  him  to  continue 
his  tenancy  after  the  expiration  of  the  term,  cannot  terminate  his  ten- 
ancy, at  his  mere  election,  before  the  end  of  the  year,  but  is  not  liable 
for  rent  accruing  after  a  surrender  of  the  premises  which  is  accepted 
by  the  landlord.  Minneapolis  Co-operative  Co.  v.  Williamson,  473. 
S,  Action  fob  Rent — Defen-ses  Not  Inconsistent. — In  an  action  for  rent, 
an  answer  alleging  that  the  landlord  accepted  the  tenant's  surrender  of 
the  premises  and  resumed  possession,  and  also  that  the.tenant  aban- 
doned the  premises  because  of  their  untenantable  condition,  is  not  open 
to  the  objection  that  it  embodies  inconsistent  defenses.  Minneapoli* 
Co-operative  Co.  r.  Williamson,  473. 

See  Partition,  2. 

LARCENY. 
Possession  of  Stolen  Property  as  Evidence  of  Gdilt. — ^The  late  posses- 
sion of  stolen  property  alone  is  not  sufficient  to  sustain  a  verdict  of 
guilt  of  larceny,  but  it  is  a  circumstance  tending  to  show  guilt.  An  in- 
•traction  embodying  this  proposition  is  not  open  to  the  objection  that 
it  charges  upon  matters  of  fact.     Utate  v.  Duncan,  88S. 

LEASK 
See  Partition,  2;  PARTNSRSHiFf  2. 

LEGISLATURE. 
See  Statutes;  Taxes. 

LETTERS. 
See  CoNTBAcrs,  9;  Evidence,  7. 

LEVY. 
See  Execution. 

LEX   FORL 
See  Conflict  of  Laws,  I, 

LEX  LOCL 
See  Contracts,  3. 
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LIBEL. 

1.  Implied  Malice.— Every  willful  and  unauthorized  publication,  impnt* 

ing  to  a  merchant  or  business  man  conduct  which  is  injurious  to  his 
character  and  standing  as  a  merchant  or  business  man,  is  a  libel,  and 
implies  malice.     Mitchell  v.  Bradatieet  Co.,  592. 

2.  By   Mercantilk    Agency. — A    false    and   voluntary   publication  by  a 

commercial  agency  that  a  business  firm  has  assigned,  sent  to  all  the 
subscribers  of  such  agency  regardless  of  their  location  or  interest  in  the 
financial  standing  of  the  firm,  is  not  privileged,  though  published  with- 
out malice;  especially  wlien  such  agency  is  requested  to  retract  the 
statement  and  refuses  to  do  so.  Mitchell  v.  Bradslreet  Co.,  592. 
Z.  Evidence  o»  Loss  or  Custom  as  an  element  of  damage  after  a  libel- 
ous publication  by  a  mercantile  agency  is  admissible  under  an  allega- 
tion in  the  petition  that  "  the  publication  is  a  libel  on  plaintiffs'  good 
name  and  credit,  and  that  by  reason  thereof  they  were  forced  to  suspend 
business  to  their  damage"  in  a  designated  amount.  Mitcliell  v.  Brad* 
street  Co.,  692. 

4.  EviDBNCB.-^In  an   action   against  a  mercantile  agency  for  a  libelous 

publication,  evidence  is  admissible  by  its  subscribers  who  are  also 
creditors  of  plaintiff  to  show  the  fact  of  publication,  when  the  answer 
admits  that  if  made,  such  publication  was  in  the  usual  course  of  business^ 
Mitchell  V.  Bradstreet  Co.,  592. 

5.  WoBDS  Charging  Insolvency — Actionable  Per  Se.— A  false  publica- 

tion by  a  mercantile  agency  that  a  business  firm  has  assigned  is  action- 
able per  se,  and  malice  is  implied  therefrom.  Mitcliell  v.  Bradstreet  Co., 
692. 

6.  Charging  Insolvency — Damages. — In    an  action  of   libel  against  a 

mercantile  agency  for  a  false  publication  that  a  business  firm  has  as- 
signed, it  is  entitled  to  recover  large  damages  upon  proof  of  the  falsity 
of  the  publication,  and  that  it  was  doing  a  large  and  lucrative  business, 
principally  upon  credit,  and  that  the  publication  compelled  it  to  retire 
therefrom,  and  almost  entirely  destroyed  its  credit.  Mitcliell  v.  Brad- 
street Co.,  692. 

7.  Special  Damages  when  claimed  in  an  action  for  libel  must  be  alleged 

and  proved  as  in  any  other  case.     Mitcliell  v,  Bradstreet  Co.,  592. 

8.  Directing  Verdict. — If,  in  an  action  for  libel,   the  publication  in  dis- 

pute sent  out  by  a  mercantile  agency  is  libelous  per  «e  as  to  all  other 
persons  to  whom  it  is  sent,  except  as  to  creditors  of  the  plaintiff,  the 
jury  is  properly  instructed  to  find  for  the  plaintiff.  The  only  question 
for  consideration  is  the  amount  of  damages  that  plaintiff  is  entitled  to 
recover.     Mitcliell  v.  Bradstreet  Co.,  592. 

Sea  Appeal,  2;  Municipal  Corporations,  i. 

LICENSE. 

i.  LiCBNSk  TO  OccDPY  Land,  Not  Binding  on  Pdrchaseb  Whew. — A 
license  to  a  railroad  company  to  enter  and  occupy  land  is  a  protection 
for  any  acts  done  under  it,  but  a  sale  of  the  land  constitutes  a  revoca- 
tion of  the  license,  and  the  vendee  is  entitled  immediately  after  the 
transfer  to  bring  his  action  to  recover  possession  of  the  strip  so  occu- 
pied.    Kremer  v.  Chicago  etc.  By.  Co.,  468. 

t.  Railroad  Companies  Occupying  Land  Under  License,  When  Deemed 
Trespassers. — The  entry  and  occupation  of  land  by  a  railroad,  and  th« 
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construction  of  its  road,  under  a  license  from  the  landowner,  does  not^ 
operate  as  an  appropriation  of  the  land  so  occupied,  nor  divest  the  title 
of  the  landowner.  That  title  passes  to  a  purchaser  of  the  premises,  and 
aa  to  him  the  railroad  company  ia  a  naked  trespasser.  Krenur  v.  CiU* 
cago  etc  Ry.  Co.,  46a 

See  Railroads,  6. 

LIENS. 

1.  A  LiKN  Can  Gknkrallt  Be  Created  Onlt  by  the  Owner  of  Propertt 

or  by  some  person  by  him  authorized.  Hence,  one  having  possession 
of  a  horse  under  an  agreement  to  purchase  by  which  the  vendor  retains 
title  until  such  payment  is  made,  cannot,  as  against  the  vendor,  create 
a  lien  for  its  board  and  care.     Lowe  v.   Woodi,  301. 

2.  Lien  of  Stable-keeper  for  the  board  and  keeping  of  horses  intrusted  to- 

him  does  not  exist  when  the  person  making  the  contract  for  such  board 
and  care  is  uot  the  owner,  though  the.  statute  declares  tliat  livery  or 
boarding  or  feed  stable  proprietors,  and  persons  pasturing  horses  or 
stock  have  a  lien  dependent  on  possession  for  their  compensation  ia 
caring  for,  boarding,  feeding,  or  pasturing  such  horses  or  stock.  The 
rule  of  caveat  emptor  applies  against  the  lien  claimant.  Lowe  v.  Woods, 
301. 
See  Ati'achment,  1;  Bonds;  Chattel  Mortgages;  Deeds,  7;  Execution, 
6;  Innkssfbbs,  2;  Mechanics'  Liens;  Vendor  and  Fdrcuaser,  17,  18. 

LIMITATIONS  OF  ACTIONS. 

1.  Limitations  of  Actions— Effect  ok  Lapse  of  Time. — A  plaintiflf's  righfe 

to  avail  himself  of  a  legal  remedy  is  not  impaired  merely  by  inaction 
or  delay  in  seeking  that  remedy.     Kremer  v.  Chicago  etc.  Ry.  Co.,  468. 

2.  Statute  of  Limitations  in  an  Action  to  SuBjEar  Property  Fraudu- 

lently Conveyed  to  the  payment  of  plaintiflf's  judgment  does  not 
begin  to  run  at  the  date  of  such  conveyance,  but  only  on  the  recovery 
of  the  judgment,  because,  until  it  was  obtained,  plaintiff  had  no  cause 
of  action.     Brown  v.  Cavipbell,  314. 

8.  Fraud. — In  cases  of  fraud  the  bar  of  the  statute  of  limitations  begins  to 
run  only  from  the  date  of  the  discovery  of  the  fraud.  Connecticut  etc. 
Im.  Co.  V.  Smith,  656. 

4.  New  Promise. — A  receipt  stating  that  the  person  signing  it  had,  at 
various  times,  received  of  another  person,  designated  therein,  a  sum  of 
money  also  designated,  "  which  is  hereby  acknowledged,"  is  an  unquali- 
fied acknowledgment  of  the  debt  as  existing,  and  tlierefore  constitutes 
a  new  promise  sufficient  to  take  the  debt  out  of  the  statute  of  limita- 
tions.    Custy  V.  Donlan,  419. 

8.  A  New  Promise  is  implied  from  a  general  unqualified  acknowledgment 
of  a  debt.     Custy  v.  Donlan,  419. 

See  Trusts,  7. 

LODGERS. 
See  Innkeepers. 

MALICK 
See  Libel,  1,  5. 
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MALICIOUS  PROSECUTION. 

L  Probable  Causk— Bdrden  of  Proof. — If  one  accused  of  crime  is  dvh- 
ebarged  by  the  examining  magistrate  and  brings  an  action  for  malicion* 
prosecation  against  the  prosecutor  the  burden  of  proving  probable  caus* 
it  on  the  latter.     Barhight  v.  Tammany,  853. 

2.  Malice  aud  Pkobablk  Cause  When  Question  fob  Jury.— If  in  aa 
action  for  malicious  prosecution  plaintiff's  evidence  shows  malice  and 
want  of  probable  cause,  while  defendant's  evidence  shows  directly  th» 
contrary,  the  jurymen  are  the  sole  judges  of  the  credibility  to  be- 
attached  to  the  evidence  as  introduced,  and  they  should  be  so  in> 
structed  by  the  court.     Barhight  v.  Tammany,  853. 

5.  Advice  of  Counsel  which  constitutes  a  defense  to  an  action  for  malicious. 

prosecution  must  rest  on  an  honest  and  full  presentation  to  counsel  of 
ail  the  facts  within  the  knowledge  of  the  prosecutor,  or  which  he  has- 
reasonable  gronnd  for  believing  he  is  able  to  prove.  An  incomplete  and 
unfair  statement  warrants  an  inference  that  the  advice  was  sought  as  a. 
mere  cover  for  the  prosecution,  and  an  opinion  based  on  such  statement 
is  an  unsatisfactory  reply  to  evidence  of  malice  and  want  of  probable 
cause.  Barhight  v.  Tammany,  853. 
4.  Leoal  Advice  as  Defense. — Legal  advice  sought,  received,  and  acted 
upon,  after  a  truthful  and  fair  statement  of  the  facts  as  understood  by 
the  prosecutor,  is  a  defense  to  an  action  for  malicious  prosecution.  It 
is  available  when  the  plaintififhas  made  a,  prima  facie  case  of  malice  and 
want  of  probable  cause,  but  it  is  an  afSrinative  defense,  and  the  burdea 
of  proving  it  is  on  the  defendant.     Barhight  v.  Tammany,  853. 

6.  Advice  of  Counsel  as  Defense. — Any  evasion  or  concealment  by  th» 

prosecutor  in  his  statement  of  the  case  to  his  counsel  upon  which  the 
prosecution  is  founded,  or  any  failure  on  his  part  to  make  a  full  dis- 
closure of  the  facts  within  his  knowledge  concerning  it,  deprives  hinx 
of  the  protection  which  legal  advice  founded  upon  an  honest,  fair,  and 
fall  presentation  of  the  case  affords  when  he  is  sued  for  malicious  prose-^ 
cution.     BarhiglU  v.  Tammany,  853. 

MALPRACTICK 
See  Judgments,  15;  Physicians  and  Surgeons,  6;  Witnesses,  7. 

MANSLAUGHTER. 
See  Homicide,  1,  7. 

MANUFACTURING  CORPORATIONS. 
Eleotric  Companies  Deemed  to  be. — A  corporation  engaged  in  generating^ 
storing,  transmitting,  and  selling  electricity  is  a  manufacturing  cor- 
poration within  the  purview  of  the  section  of  the  Alabama  code  (1566^ 
which  authorizes  the  consolidation  of  corporations  of  that  character. 
Begga  v.  Edison  Electi-ic  etc  Co.,  94. 

See  Corporations,  9. 

MARRIAGE  AND  DIVORCE. 

1.   SUFFICIKNOT  OF  COMPLAlNT  IN   DiVORCE — SURPLUSAOB. — If  a  Complain* 

in  an  action  for  divorce  stating  a  good  cause  of  action  sustained  by  the 
evidence,  also  contains  additional  matter  which  makes  it  inconsistent 
in  it*  terms,  aud  therefore  demurrable,  it  should  be  amended  by  strik- 
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ing  ont  snch  inconsistent  matter  as  surplusage,  and  tberenpon  a  dirorc* 
should  be  decreed.     HeiWron  v.  Heilbron,  845. 

2.  Cruelty— EviuBNCE  to  Sustain. — A  complaint  in  an  action  for  divorce 

bj  a  husband  against  his  wife  for  cruel  and  barbarous  treatment  is 
sustained  by  her  admissions  on  cross-examination  that  she  broke  the 
glass  door  of  her  husband's  store,  interfered  with  his  customers,  broke 
dishes  rnd  threw  them  downstairs,  threw  hot  water  on  the  hired  girl, 
and  on  two  occasions,  when  her  stepsons  complained  of  dinner,  brought 
in  slop  and  threw  it  on  the  table.     Heilbron  v.  HeAlhron,  845. 

3.  Alimont — Pendente  Lite. — An  order  of  the  courc  of  quarter  sessions 

in  an  action  for  divorce  requiring  the  libelant  to  pay  for  the  support 
of  his  wife,  does  not  prevent  the  court  of  common  pleaa  from  decree- 
ing alimony  pendente  Ute.  Both  orders  may  run  concurrently  during 
the  pendency  of  the  proceedings,  but  when  the  common  pleas  has 
awarded  a  divorce,  with  or  without  alimony,  the  jurisdiction  of  the 
quarter  sessions  ends.     Heilbron  v.  Heilbron,  845. 

4.  Alimony. — Under  a  petition  for  alimony  ^pendente  Ute,  the  court  in  dis. 

missing  the  action,  cannot  require  alimony  to  be  paid  until  the  further 
order  of  the  court.  The  order  must  be  limited  to  the  pendency  of  the 
■ait.     Heilbron  v.  Heilbron,  845. 

MARRIED  WOMEN. 
See  Husband  and  Wifb, 

MASTER  AND  SERVANT. 

1.  Relation  op.  When  Exists. — A  teamster  hired  to  haul   coal  in  hia 

own  wagon  for  a  fuel  company  occupies  the  position  of  a  servant,  when 
he  represents  the  company  in  all  the  details  of  the  work  assigned  to 
him,  and  is  subject  to  its  control  as  long  as  his  employment  continues. 
Under  such  circumstances,  it  is  immaterial  that  he  is  paid  for  his  work 
by  the  load,  and  not  by  the  day  or  hour.  Waters  v.  Pioneer  Fuel  Co., 
564. 

2.  Teamster,  When  Acting  Within  the  Scope  of  His  Duties. —When 

a  teamster,  hired  to  haul  coal  for  a  fuel  company,  has  the  cover  of  a 
coal-hole  in  a  sidewalk  removed  for  the  purpose  of  delivering  a  load  of 
coal,  it  is  one  of  his  duties,  as  a  servant  of  the  company,  to  see  that  the 
cover  is  securely  replaced,  or  the  hole  otherwise  protected  until  the  oc- 
cupant of  the  premises  can  attend  to  the  matter,  and  if,  owing  to  his 
failure  to  perform  that  duty  properly,  the  cover  gives  way  under  a 
person  using  the  sidewalk,  the  company  is  liable  for  the  injuries  thereby 
sustained.      Waters  v.  Pioneer  Fuel  Co.,  564. 

3.  Who  Occupy  Relation  of. — The  attendants  at  a  bath-house,  if  selected 

and  subject  to  be  discharged  by  the  owner,  and  performing  services  for 
him  in  keeping  the  bathrooms  and  the  adjacent  halls  clean,  comfortable, 
and  properly  heated,  are  hia  servants,  for  whose  conduct  or  negligence 
be  is  answerable  to  bis  patrons,  though  they,  and  not  he,  pay  such  at- 
tendants all  the  compensation  they  receive,  and  the  attendants  when 
performing  services  for  patrons  are  under  their  immediate  control. 
Oaines  v.  Bard,  266. 

4.  The  Payment  or  Promise  oi  Wages  Is  Not  Essential  to  the  exist- 

ence of  the  relation  of  master  and  servant.     Oaines  v.  Bard,  266. 
K.  ScoFK   OF  Employment — Question    of    Fact.— Whether  or  not  the  act 
of  a  servant  for  which  it  is  sought  in  a  particular  case  to  hold  th« 
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muter  liable  was  done  In  the  execution  of  the  master's  business  withia 
the  scope  of  the  employment  is  in  most  cases  a  qnestion  of  fact. 
Ritchie  v.  Waller,  361. 
&  Course  op  Employment — Deviation  by  Servant — Liability  o»  Mas- 
ter.— A  farm  laborer  who,  under  orders  from  his  master,  proceeds  with 
a  team  and  wagon  to  a  brewery  some  distance  from  the  farm  and  pro- 
cures a  load  of  manure  without  any  directions  from  his  master  as  to 
the  route  to  be  taken  in  going  or  coming,  and  who  in  returning  deviate* 
from  the  usual  route  and  stops  to  attend  to  business  of  his  own,  leaving 
the  team  unhitched  in  the  highway,  is  still  acting  in  the  execution  of 
the  master's  business  and  within  the  scope  of  his  employment  so  as  ta 
make  the  master  liable  for  injury  to  the  property  or  person  of  a  third 
party,  caused  by  the  running  away  of  the  team  while  the  servant  is  thu» 
engaged  in  the  transaction  of  his  own  business.     Hitrhie  v.  Waller,  3G1. 

7.  Deviation  by  Servant— Liability  of  Mastkr— Question  of  Law  or 

Fact. — In  most  cases  when  the  question  of  the  master's  responsibility 
turns  principally  upon  the  mere  extent  of  deviation  by  tlie  servant 
from  the  strict  course  of  his  employment  or  duty,  such  question  is  gen- 
erally one  of  fact  and  not  of  law,  and  must  depend  upon  the  extent 
of  deviation  and  all  the  attendant  circumstances.  When  the  deviation 
is  slight  and  not  unusual  the  court  may,  as  a  nntter  of  law,  deter- 
mine that  the  servant  was  still  executing  his  master's  business,  or  if  the 
deviation  is  very  marked  and  unusual  the  court  in  like  manner  may 
determine  that  the  servant  was  not  on  the  master's  business  but  on  hi» 
own,  relieving  the  master  from  liability.  Cases  falling  between  these 
extremes  are  regarded  as  involving  merely  a  question  of  fact  to  be  left 
to  the  jury  or  other  trier  of  these  questions.     Ritchie  v.   Waller,  361. 

8.  Deviation  by  Servant  From  Course  of  Employment — Liability  of 

Master. — In  cases  of  deviation,  a  mere  departure  by  the  servant  from 
the  strict  course  of  his  duty,  even  for  a  purpose  of  his  own,  does  not 
in  and  of  itself  constitute  such  a  departure  from  the  master's  business 
as  to  relieve  him  of  responsibility.     Ritchie  v.  Waller,  361. 

9.  Deviation  of  Servant  From  Course  of  Employment — Liability  of 

Master. — If  a  servant,  while  deviating  from  the  strict  line  of  his  em- 
ployment, is  really  engaged  in  the  execution  of  the  master's  business  it 
is  immaterial  that  he  joins  with  this  some  private  business  or  purpose 
of  his  own,  and  the  master  is  still  liable,  but  if  the  servant,  during  such 
deviation,  is  on  a  frolic  of  his  own,  without  being  at  all  on  his  master'a 
business,  the  latter  is  not  liable.     Ritchie  v.    Waller,  361. 

10.  Damages  for  the  Wrongful  Discharge  by  an  Employer  of  an 
Employee  before  the  contract  of  service  has  terminated  are,  if  an 
action  is  brought  after  the  expiration  of  the  term  specified  in  the  con- 
tract, presumed  to  be  the  contract  price,  and  the  burden  is  upon  tlio 
defendant  to  rebut  this  presumption  by  proof  that  the  damages  sustained 
were  actually  less.      Qatea  v.  School  District,  249. 

11.  The  Damages  Recoverable  for  the  Wrongful  Discharge  of  an 
E^IPLOYEE  cannot  be  reduced  by  showing  that  because  of  such  dis> 
charge  he  removed  to  another  part  of  the  country,  where  the  living 
expenses  of  himself  and  family  were  less  than  in  the  locality  where  he 
had  been  employed.     Oates  v.  School  District,  249. 

12.  The  Damages  Recoverable  for  a  Wrongful  Discharge  of  an  em- 
ployee may  be  reduced  by  proving  that,  after  such  discharge,  he  per- 
formed work  on  his  own  account,  in   his  own  business,  incompatible 
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with  the  performance  of  the  service  stipulated  to  be  performed  !n  th* 
violated  contract.     Oates  v.  School  District,  249. 

13.  Thb  Duties  Which  an  Employer  Owes  to  his  employees  are  to  far> 
nidh  saitable  macliinery  and  appliances  by  which  the  service  is  to  be 
performed,  and  to  keep  them  in  order,  to  exercise  ordinary  care  in  the 
selection  and  retention  of  competent  servants  to  properly  condiict  the 
business  in  which  the  servant  is  employed,  and  to  make  such  provision 
for  the  safety  of  the  employees  as  will  reasonably  protect  them  against 
the  dangers  incident  to  their  employment.  Elledge  v.  National  City  etc. 
By.  Co.,  290. 

14.  Dangerous  Plack  in  Which  to  Work.  —If  a  workman  is  put  to  work 
alongside  a  cliff  or  enbankment  of  stone  which  he  believes  to  be  solid 
and  secure,  but  which  the  foreman  knows  to  be  insecure  and  danger- 
ous, and  injury  is  suffered  by  the  workman,  the  master  is  answerable, 
because  it  is  his  duty  to  furnish  his  employees  a  reasonably  safe  place 
in  which  to  work.     Elledge  v.  National  City  etc.  By.  Co.,  290. 

15.  NEaLiGENCE — Fellow-servants. — A  master  is  not  liable  for  an  injury 
inflicted  upon  a  servant  through  the  negligence  of  a  fellow-servant. 
Alahama  etc.  B.  B.  Co.  v.  Carroll,  163. 

16.  Negligence — Fellow-servants.— Car  inspectors  and  trainmen  are  feU 
low-servants.     Alabama  etc  B.  B.  Co.  v.  Carroll,  163. 

17.  A  Master  Is  Not  Responsible  for  the  Negligence  of  His  Supk- 
BIOR  Servant  in  giving  orders  whereby  injury  is  sustained  by  an  in- 
ferior servant.     Moody  v.  Hamilton  Mfg.  Co.,  396. 

18.  Vice- Principal. — If  a  master  owes  a  duty  to  his  servants,  and  deputes 
the  performance  of  that  duty  to  another  servant,  then  the  latter  it 
the  representative  of  the  master,  who  is  chargeable  with  his  knowledge, 
and  his  negligence  in  not  performing  such  duty  to  another  employee  or 
servant  is  the  negligence  of  the  master,  for  which  be  is  answerable. 
EUedge  v.  National  City  etc  By.  Co.,  290. 

See  Evidence,  9;  Postoffices,  3. 

MATERIALMEN. 
See  Mechanics'  Liens,  5. 

MAYOR. 
See  Municipal  Corporations,  3> 

MECHANICS'  LIENS.. 

1.  Intants,  Lands  or,  Nor  Subject  to  Mechanic's  Lien. — There  can  be  no 

mechanic's  lien  on  the  lands  of  a  minor  whether  he  represents  himself  to 
be  of  full  age  or  not,  and  if  a  materialman  bases  his  claims  upon  the  rat- 
ification of  a  contract  out  of  which  a  lien  might  arise,  he  must  prove 
that  the  landowner  has  intentionally  acknowledged  the  obligation  of 
the  contract,  after  the  attainment  of  liis  majority.  To  establish  such  a 
ratification,  it  is  not  sufficient  to  show  that  he  has  retained  the  property 
and  collected  the  rents  therefrom.     Bloomer  v.  Nolan,  690.  • 

2.  The  Descriffion  of  a  Building  in  the  notice  of  a  mechanic's  lien  is 

sufficient  if  it  enables  a  person  familiar  with  the  locality  to  identify  the 
building  as  the  only  one  corresponding  with  such  description.  Hughes 
▼.  Torgerxon,  105. 

3.  Notice  of  Lien — Error  in  the  Name  of  the  Owner. — The  descrip* 

tion  of  a  building  in  the  notice  of  a  mechanic's  lien  is  not  rendered 
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insufficient  by  the  fact  that  the  building  is  stated  to  be  the  property 
of  a  person  who  was  no  longer  alive  when  the  notice  was  filed.  Hughes 
V.  Torgerson,  105. 

4.  Architects,  When  Within  the  Pkotection  of  the  Statute. — An 
architect  who  prepares  the  drawings,  plans,  and  specifications  for  a 
building,  and  superintends  the  erection  thereof,  is  within  the  protec- 
tion of  a  statute  which  creates  a  lien  in  favor  of  **  every  mechanic,  or 
other  person  who  shall  do  or  perform  any  work  or  labor  upon  .... 
any  building,  or  improvement  on  land."     Hugluta  v,  Torgerson,  105. 

6.  Matebialhan  Most  Pkovb  Contkact  With  Landowner. — To  en- 
title a  materialman  to  recover  under  the  provisions  of  the  mechanic's 
lien  laws,  it  is  not  enough  to  prove  the  furnishing  of  the  material  for 
which  the  lien  is  claimed,  and  the  due  filing  of  the  verified  account 
thereof.  He  must  also  show  that  the  material  was  furnished  in  pursu- 
ance of  an  agreement,  express  or  implied,  with  the  owner  or  his  agent. 
Bloomer  v.  Nolan,  690. 

6.  SciTS  TO  £nforce — Necessary  Parties  Defendant. — Judgment  for 

the  plaintiff  in  a  suit  to  enforce  a  mechanic's  lien  must  be  reversed 
for  want  of  the  necessary  parties  defendant,  if  the  only  defendant  in 
the  suit  was  the  administrator  of  a  deceased  owner  of  the  property 
subject  to  the  lien.     Hu(/hes  v.  Torgerson,  105. 

7.  Mechanics'  Liens — Parties — Pleading. — In  an  action  to  enforce  a  me- 

chanic's lien  against  the  property  of  an  insolvent  owner,  a  complaint 
merely  alleging  that  a  third  person,  not  described  as  assignee  of  the 
insolvent,  has,  or  claims,  some  interest  in  the  property,  must  be  inter- 
preted as  directed  against  such  assignee's  interest  in  his  personal  capac- 
ity, and  is  not  sufficient  to  make  the  insolvent  estate  a  party  to  the 
action.     Quinby  v.  Slipper,  899. 

8«e   ASSIQNHENT   FOB  THE  BENEFIT   OF  CREDITORS;    INJUNCTION,   2;    JUDO* 

HENTS,   13. 

MEMORANDUM. 
See  Vendor  and  Purchaser,  9-12. 

MENTAL  ANGUISH. 
Se«  Dahaqes,  1;  Telegraph  C!oHFANnH. 

MERCANTILE  AGENCIES. 
See  Libel,  2-6. 

MERGER. 
A  JuDOiCBNT  Against  One  or  Several  Joint  Deffors  Merges  the  origi- 
nal debt  into  the  higher  security  of  the  judgment,  and  no  action  can 
thereafter  be  maintained  against  any  of  the  other  debtors,  even  though 
no  satisfaction  is  received  over  the  judgment.    Ruastll  v.  McCallf  807. 
See  Judgments,  6,  7. 

MINORS. 
See  Infants. 

MISDEMEANORS. 
See  Statutes,  6. 
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MISFEASANCES. 
See  Officers,  1,  2. 

MORTGAGES. 

1.  Reissue  of. — If  the  note  secured  by  a  mortgage  of  chattels  is  fully  sat* 

isfied,  but  subsequently  the  mortgagor  procures  a  uew  loan  of  the  uiort. 
gage  and  reissues  the  note  and  redelivers  the  mortgage  to'him  with  an 
oral  agreement  that  all  the  written  privileges  and  powers  contained  ia 
the  mortgage  shall  be  revived  for  the  purpose  of  securing  this  loan,  thi» 
transaction  does  not  vest  in  the  mortgagee  any  title  to  the  goods  mort< 
gaged,  there  being  no  delivery  of  such  goods  to  him.  Especially  i» 
this  true  where  the  second  loan  is  for  a  different  amount  from  the  first, 
and  the  mortgage  was  executed  both  by  the  mortgagor  and  his  wife, 
and  the  oral  agreement  was  made  by  him  alone.     Douglas  v.  Stetson,  442. 

2.  MoBTQAOB  TO  Sec0RB  DiFFKBKNT  NoTES — Pkiohities. — An  assigumeut 

to  different  persons  of  notes  secured  ly  the  same  mortgage,  but  made 
payable  at  different  dates,  either  with  or  without  an  accompanying 
assignment  of  the  mortgage,  does  not  entitle  the  holder  of  the  note  first 
coming  due  to  any  prior  right  to  the  proceeds  of  a  foreclosure  sale  of  the 
mortgaged  premises.  On  the  contrary,  all  the  assignees  are  entitled  to 
share  pro  7-ata  in  the  proceeds  of  the  mortgaged  premises.  Firdt  Nat. 
Bank  v.  Andrews,  885. 

8.  Stipdlation  for  Attorneys'  Fees  if  Suit  Is  Brought,  Effect  of. — 
The  mere  bringing  of  a  suit  on  a  mortgage  contract  does  not,  witlioufc 
further  proof,  authorize  the  recovery  of  attorneys'  fees  which  the  mort- 
gagor has  stipulated  to  pay  in  the  event  of  the  claims  being  placed  iu 
the  hands  of  an  attorney  for  collection.  Such  fees  cannot  be  recovered 
if  the  debt  is  paid  before  suit  is  brought.     Boyd  v.  Jones,  100. 

i.  Assignment  of  a  Mortgage,  in  order  to  transfer  the  entire  legal  and 
equitable  interest  of  the  mortgagee,  must  be  by  deed  containing  such 
words  of  grant  as  show  an  intention  of  the  parties  to  malce  a  complete 
transfer.  When  a  formal  assignment  is  thus  made,  and  the  bond,  note, 
or  other  evidence  of  the  debt  is  assigned  and  delivered,  the  assignee  is 
invested  not  only  with  the  legal  title  but  also  with  any  power  of  sale 
contained  in  the  mortgage.     Lankr-y.  Mcintosh,  670. 

5.  Equitable  Assignment. — A  sale  of  mortgaged  premises,  which  is  in« 

effective  on  account  of  defects  in  the  execution  of  the  power,  operates 
as  an  equitable  assignment  of  the  mortgage  to  a  purchaser  if  he  pays  the 
purchase  money  in  good  faith,  and  it  is  applied  to  the  satisfaction  of  the 
mortgage  debt.     Lanier  v.  Mcintosh,  676. 

6.  Equitable  Assignment. — The  mere  assignment  of  the  mortgage  debt 

carries  with  it  the  mortgage  as  an  incident,  and  may  be  enforced  by 
the  assignee  in  his  own  name,  and  an  equitable  assignment  is  declared 
and  enforced,  by  way  of  subrogation,  whenever  right  and  justice  require 
it.     Lanier  v.  Mcintosh,  676. 

7.  Foreclosure — Outstanding  Title — Ejectment. — A  mere  right  of  re- 

demption in  a  third  person  after  foreclosure  of  a  mortgage  is  not  such 
an  outstanding  title  as  defeats  a  recovery  in  ejectment.  The  outstand- 
ing title  in  such  case  must  be  such  a  one  as  the  owner  thereof  could 
recover  on  if  he  were  asserting  it  in  an  action.    Lanier  v.  Mcintosh,  676. 

8.  Defective  Sale  Under  Power — Effect  of  on  Purchaser. — A  sale  and 

conveyance  of  mortgaged  p'-eniises,  by  a  mortgagee  or  trustee  acting 
under  a  power,  though  defectively  executed,  passes  the  legal  title  and 


Index.  977 

estate  to  the  purchaser  subject  to  the  right  of  redemption.  In  such 
case  the  title  passes  by  a  conveyance  of  the  projerty  by  the  person 
holding  such  title.     Lanier  v.  Mcintosh,  676. 

0.  Defeotivb  Foreclosubk  Salb — Estoppel  to  Attack. — A  mortgagor 

who  accepts  the  surplus  arising  from  a  defective  foreclosure  sale  of 
mortgaged  land,  and  contracts  with  the  purchaser  for  him  to  hold  the 
title  as  security  for  the  money  advanced  and  to  reconvey  upon  being 
reimbursed  therefor,  is  estopped  from  attacking  the  validity  of  the  sale* 
Lanier  v.  Mcintosh,  676. 

10.  Defective  Foreclosure — Resale. — Entry  of  record  of  satisfaction  of 
a  mortgage  made  by  the  mortgagee  after  foreclosure,  under  the  mis- 
taken belief  that  the  foreclosure  sale  has  eflFectually  foreclosed  the 
mortgage,  is  not  conclusive  on  the  purchaser  who  has  paid  the  purchase 
money,  but  he  may  show  by  parol  that  no  title  passed  at  such  sale* 
and  may  have  a  resale  to  correct  the  error.     Lanier  v.  Mcintosh,  676. 

11.  Judgment  by  Default  in  Foreclosure  Suit  How  Fab  an  Estoppel. 
A  default  by  a  junior  mortgagee,  against  whom  relief  is  sought  in  fore- 
closure proceedings,  under  an  allegation  that  he  has  some  unknown  in- 
terest in  the  premises,  which  it  is  prayed  that  he  may  be  compelled  to 
set  up,  or  be  forever  debarred  from  asserting,  is  merely  an  admission 
that  the  plaintiff  in  such  proceedings  has  a  good  cause  of  action,  and 
will  not  estop  the  junior  mortgagee  from  subsequently  enforcing  his  own 
lien  in  a  suit  against  the  mortgagor.     Lincoln  Nat.  Bank  v.  Virgin,  747. 

See  Banks,  8;  Bonds;  Chattel  Mortgages;  Conflict  of  Laws,  1;  Con- 
tract's. 2;  Corporations,  19,  20;  Debtor  and  Creditor;  Forgery, 
3-6;  Fraudulent  Conveyances,  2,  3;  Husband  and  Wife,  5;  In- 
solvency, 2;  Judgments,  13;  Tender,  2. 

MUNICIPAL  CORPORATIONS. 

1.  Power  to  Lay  Out  New  Streets  Over  State  Tide  Land. — A  statute 

authorizing  a  city  to  "project  or  extend  its  streets  over  and  across  any 
tide  lauds  within  its  corporate  limits,  and  along  or  across  the  harbor 
areas  of  such  city,"  does  not  authorize  such  city  to  lay  out  a  new  street 
over  state  tide  lands,  but  only  to  extend  streets  already  in  existence. 
Seattle  etc.  By.  Co.  v.  State,  866. 

2.  Employment  of  Special  Counsel — Liability  of  City. — The  employ- 

ment of  special  counsel  by  the  mayor  of  a  city  to  defend  him  in  nuuida' 
mus  proceedings  to  require  him  to'  sign  an  illegal  issue  of  bonds,  when 
the  legislative  and  judicial  departments  of  the  city  are  arrayed  against 
him,  and  refuse  to  furnish  him  with  counsel,  renders  the  city  liable  for 
the  services  of  such  special  counsel,  although  their  employment  by  the 
mayor  was  contrary  to  the  city  cliarter.      Wiley  v.  Seattle,  1)05. 

3.  Power  of  Mayor  to  Employ  Special  Counsel. — Although,  as  a  gen- 

eral rule,  the  mayor  of  a  city  has  no  authority  by  virtue  of  his  oflBce  to 
authorize  litigation  in  behsJf  of  the  city,  or  to  employ  special  counsel 
to  represent  him  or  it,  yet  cases  of  emergency  may  arise  when  such 
power  must  necessarily  exist,  though  contrary  to  the  charter  provisions 
of  the  city.      Wiley  v.  Seattle,  905. 

4.  Libel. — A  Town  Is  Not  Answerable  for  a  Libel  referred  to  in  an 

account  or  contained  in  any  report  of  a  committee  accepted  by  it.     No 
action  lies,  because  what  is  done  by  a  town  is  done  as  a  political  body, 
and  as  a  part  of  the  administration  of  the  gorernment.     Howland  r, 
InJiabitanls,  445. 
Aic  ST.  lup.,  vou  xxxvm.— 62 
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5.  Contractors  When  Not  Liablb  fob  Contihuino  Injuries  to  Ripa- 

rian Peopri^ors. — If  contractors  by  constructing  a  conduit  for  a  city 
thereby  drain  off  a  pond  on  the  land  of  a  third  person,  aad  the  operation 
of  the  conduit  after  its  construction  is  to  keep  draining  off  such  waters, 
such  ccntractors  are  not  answerable  for  the  damages  resulting  from  th« 
maintenance  of  the  conduit,  it  being  on  the  lands  of  the  city,  of  which 
they  have  no  control,  and  the  draining  off  of  the  waters  being  a  result 
not  reasonably  to  be  anticipated  from  the  axsts  of  the  contractors.  Covert 
V.  Cran/ord,  826. 

6.  Municipal  Liability  for  Sewers. — If  the  duty  of  keeping  sewers  re- 

paired rests  on  a  municipality,  it  is  answerable  to  a  property-owner 
who  has  constructed  a  cellar  under  a  sidewalk  for  injuries  received  by 
the  escape  of  odors  and  other  noxious  contents  of  the  sewer  inte  such 
cellar;  nor  can  the  city  escape  liability  on  the  ground  that  the  power 
to  fix  the  location  and  prescribe  the  plan  of  sewers  rests  with  the  board 
of  aldermen,  if  such  board  had  not  exercised  that  power.  Allen  v.  Boa- 
ton,  423. 

7.  A  MuNiciPALrry  Is  Not  Exonerated  From  Liability  for  injuries  suf- 

fered by  a  property-owner  from  its  negligence  respecting  a  sewer  on 
the  ground  that  his  premises  were  not  directly  connected  with  the 
sewer,  and  he  was  not  liable  to  be  assessed  for  the  expense  thereof. 
Allen  r.  Boston,  423. 

8.  The  Damages  Recoverable  From  a  City  for  Its  Negligence  in  re- 

spect t-o  a  sewer  may  include  compensation  for  injuries  to  plaintiff's 
health  and  business,  as  well  as  iujury  to  his  property.  Allen  T.  Boston, 
423. 

See  Judgments,  8-11;  Officers,  2;  Waters,  6. 

MURDER. 
See  HoMiciDS. 

NAVIGATION. 
See  Jobisdiotion,  2-4;  Waters,  2,  8. 

NECESSARIES. 
See  Husband  and  Wife,  8;  Sdbboqation,  Z, 

NEGLIGENCE. 

1.  Neolioencb  Is  Usually  a  Mixed  Question  of  Law  and  Fact,  and  ia 

never  purely  one  of  law  unless  the  facts  are  wholly  andispated  and 
admit  of  no  conflicting  inferences.     Isliam  v.  Post,  766. 

2.  Negligence— PRESUMFnoN  of. — Injury  to  a  passenger  in  consequence  of 

something  done  or  not  done  by  the  carrier  or  his  employees,  or  con- 
nected with  the  appliances  of  transportation,  raises  a  presumption  of 
negligence  which  the  carrier  is  required  to  rebut.  Fleming  v.  Pittsburgh 
etc.  By.,  835. 

8.  Proximate  Cause. — Persons  who  perpetrate  torts  are  responsible  only  for 
the  proximate  consequences  thereof.     Westei^  By.  v.  Mutch,  179. 

4.  Proximate  Cause.— Proximate  cause  is  that  which  is  a  natural  and 
Goutiuuous  sequence,  unbroken  by  any  efQcient,  intervening  cause,  pro* 
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ducing  the  result  complained  of,  and  without  which  that  result  would 
not  have  occurred.      Westeiii  Ry.  v.  Mutch,  179. 

5.  A  Wronqdokr  and  Trespasser  Cannot  Recover  for  Injobies  which 

are  the  joint  consequence  of  his  own  wrong  and  the  negligence  of  aa« 
other,  and  this  remains  true,  though  the  person  injured  is  a  child,  and 
only  does  what  children  of  his  age  and  intelligence  may  reasonably  b« 
expected  to  do.     Gay  v.  Essex  etc.  Ry.,  415. 

6.  Conflict  of  Laws — Rkcovkrt   for  Injury  Received  iw    Anothkb 

State. — There  can  be  no  recovery  in  one  state  for  injury  received 
through  negligence  in  another,  nnless  the  infliction  of  the  injury  is  ac- 
tionable under  the  law  of  the  state  where  it  is  sustained.  Alabama  etc 
R.  R.  Co.  V.  Carroll,  163. 

7.  Recovery  for    Injury  Received  in  Another  State. — Although  th« 

negligence,  which  is  the  proximate  cause  of  injury  inflicted  by  one  fel- 
low-servant upon  another,  occurs  in  one  state,  while  the  injury  is  re- 
ceived in  another,  there  can  be  no  recovery  for  such  injury  in  the  former 
state  based  on  its  laws,  unless  a  right  of  action  for  the  injury  is  given 
by  the  laws  of  the  latter.  Alnhama  etc.  R.  R.  Co.  v.  Carroll,  163. 
6.  Conflict  of  Laws — Extraterritorial  Operation  of  Statute. — The 
law  of  a  state  in  which  a  railroad  brakeman  is  injured  through  the  negli- 
gence of  a  fellow-servant  determines  his  right  to  recover,  although  that 
law  is  opposed  to  the  law  of  another  state  in  which  the  negligence 
occurs,  and  which  is  also  the  domicile  of  the  parties  and  the  place  in 
which  the  contract  of  employment  is  made.  If  he  cannot  maintain  an 
action  for  the  injury  in  the  former  state  he  cannot  recover  in  the  latter. 
Alabama  etc  R.  R.  Co.  v.  Carroll,  163. 

9.  Infants  of  Tender  Years  and  Wanting  in  Discretion  are  not  amen- 

able to  the  disabling  effects  of  contributory  negligence.  Western  Ry.  ▼. 
Mutch,  179. 

10.  Contributory  Negligence  Is  No  Defense  to  injuries  which  result 
from  gross  negligence.      Western  Ry.  v.  Mulcli,  179. 

Sec  Bailments;  Banks,  3-^;  Carriers,  2;  Conflict  of  Laws,  2;  Masteb 
and  Servant,  16-18;  Municipal  Corporations,  7,  8;  Negotiable 
Instruments;  Physicians  and  Surgeons,  5;  Postofficeji,  1,  2,  4; 
Railroads,  9-12,  16,  20-22;  Real  Property,  3,  6;  Searchers  or 
Records. 

NEGOTIABLE  INSTRUMENTS. 

f  BAUD  IK  Inception  of  Note  No  Defensk  in  Action  by  Indobseb,  Whbh. 
One  who  voluntarily  si&ins  an  instrument  which  be  knows  to  be  a  prom- 
issory note  of  some  kind,  relying  wholly  upon  the  statements  of  the 
party  opposed  to  him  in  the  contract  as  to  its  nature,  and  without  in- 
forming himself  of  its  contents,  is  guilty  of  such  negligence  as  will  pre- 
clude him  from  availing  himself,  in  action  on  the  note  by  a  borui  fid» 
indorsee  for  value,  of  the  defense  that  his  signature  was  obtained  by 
false  and  fraudulent  representations  as  to  the  character  of  the  obliga- 
tion.     Ward  V.  Johnson.  5  J  6. 

£«e  Corporations,  5-10;  Evidence,  6,  6;  Intbrest;  Mobtgaoxs,  1,  2; 
Payment,  2;  Suretyship;  Tendeb,  2. 

NEW  PROMISE. 
Bee  Limitations  of  Actions,  4,  Sw 
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NEW  TRIAL. 
YzBDiCT  Against  Evidencb. — ^That  a  verdict  is  papaLIy  against  tli«  vrU 
denoe  is  good  grouad  for  a  new  trial.     Western  By.  v.  MtUch,  179. 
See  Apfjsal. 

NOTICE. 

NoncK  Mat  Bb  Inferred  From  Circumstances  and  by  reasonable  infer* 
ences  therefrom.     Connecticut  etc.  Ins.  Co.  v.  Smith,  656. 

Sea  Brokers,  5,  7,  8;  Corpokations,  5-10:  Evidence,  11;  FRAtmuLBSf 
CoNVEYANCEa,  5,  6;  Judgments,  3,  9-11;  Mechanics' Liens,  3;  Pat* 
HENT,  5;  Public  Lands,  3-5;  Sales,  1,  3;  Vendor  and  Purchaser,  18. 

OFFICERS. 

L    LlABILITT  07  COUNTT  TREASURER  FOR  PAYING  FORGED  CERTIFICATES. — 

The  failure  of  a  county  treasurer  to  satisfy  himself  of  the  genuine- 
ness of  the  indorsements  upon  certificates  made  payable  to  the  order 
of  the  persons  therein  named  is  negligence,  which,  if  the  indorsements 
prove  to  have  been  forged,  renders  him  liable  for  the  loss  suffered  by 
the  county,  especially  where  the  indorsee  presenting  such  certificates 
for  payment  is  a  deputy  clerk  who  had  the  opportunity  of  fraudulently 
issuing  them,  and  has  actually  done  so.  Nor  is  the  treasurer,  in  such  a 
case,  relieved  of  his  liability  by  the  fact  that  another  oflScer  is  also 
answerable  for  the  misfeasances  of  the  deputy  clerk.  Board  of  County 
Commrs.  v.  Nelsoji,  492. 

2.  Public  Agents,    Misfeasances    op,   No    Estoppel  Raised  by. — The 

wrongful  acts  of  the  oflScers  of  a  municipal  corporation  cannot  creata 
an  estoppel  against  the  corporation,  the  taxpayers,  or  the  people.  Board 
of  County  Commrs.  v.  Nelson,  492. 

3.  A  Public  Office  Becomes  Vacant  Upon  the  Absence  of  the  Incum- 

bent From  the  State  for  more  than  sixty  days,  though  such  absence 
is  made  necessary  by  bis  liealth,  if  the  statute  declares  that  an  officer 
shall  in  no  case  absent  himself  from  the  state  for  a  period  of  more  tliau 
sixty  days,  and  that  an  office  becomes  vacant  on  the  absence  of  an  offi- 
cer  from  the  state,  without  permission  of  the  legislature,  beyond  the 
period  allowed  by  law.  No  official  notice  to  the  appointing  power  i» 
required.  It  may  therefore  appoint  an  incumbent  to  fill  the  vacancy, 
but  such  appointment  does  not  conclude  the  person  whose  office  is  to  be 
filled  from  proving  that  the  assumed  cause  of-  vacancy  never,  in  fact^ 
existed.     People  v.  Shorb,  310. 

4.  Officers  De  Jure  Not  Entitled  to  Salary  Already  Paid  to  Offi- 

cers De  Facto. — If  an  officer  de/aclo^iaa  been  paid  the  salary  accruing 
during  his  incumbency  of  the  office,  the  officer  tie _/«?•«  cannot  recover  any 
compensation  for  the  same  period,  although  the  payment  to  the  officer 
tie  facto  was  made  with  full  knowledge  that  the  title  to  the  office  wasi 
in  litigation.     State  v.  Milne,  724. 

OLOGRAPHIC. 
See  Wills,  3. 

OPINIONS. 
See  Witnesses,  5,  6. 
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ORDINANCES. 
See  Railroads,  14,  15;  Rial  Pbopkrtt,  2. 

PARENT  AND  CHILD. 

1.  Custody  or  Child. — A  parent  who  has  transferred  the  custody  of  hia 

infant  child  by  fair  agreement,  which  has  been  acted  npon  to  the  mani< 
feat  interest  and  welfare  of  the  child,  will  not  be  permitted  to  reclaim 
its  custody  unless  he  can  show  that  such  change  of  custody  will  mate* 
rially  promote  its  moral  and  physical  welfare.  CunningJuim  t.  Bamea, 
57. 

2.  CoNsiDBRATiOKS  IN  AWARDING  CusTODT  01  CHILD. — The  welfare  of  a 

child  is  the  polar  star  by  which  the  court  is  guided  in  awarding  the  cus* 
tody  as  between  contending  parties,  but  the  legal  rights  of  the  parent 
will  be  respected,  because  founded  in  nature  and  wisdom,  unless  they 
have  been  transferred  or  abandoned.     Cunningham  v.  Barnes,  57. 

3.  Aqreehent  as  to  Custody  or  Child. — A  father  can  by  agreement  sur* 

render  the  custody  of  his  infant  child  to  another  so  as  to  make  the 
custody  of  that  other  legal,  and  he  cannot  thereafter  repudiate  such 
agreement  and  regain  the  custody  of  bis  child,  unless  he  can  show  a 
clear  breach  of  the  agreement,  or  abuse  of  the  child.  Cunningham  t. 
Barnes,  67. 

4.  Earnings  or  Child  When  Not  Liablb  fob  Parent's  Debts. — ^Tbe 

fact  that  the  minor  son  of  an  insolvent  father  labors  on  the  separate 
estate  of  the  wife,  with  the  father's  consent,  for  the  maintenance  of  the 
family,  does  not  render  the  products  of  such  estate  liable  for  the 
father's  debts.  Trapnell  v.  Conklyn,  30. 
6.  Child's  Earnings  When  Not  Liable  for  Parent's  Debts.— 'Although 
a  minor  sou's  services  and  earnings  belong  to  his  father,  and  are  liable 
for  his  debts  while  he  supports  him,  yet  an  insolvent  father  may  eman« 
cipate  his  son,  and  the  latter's  earnings  then  belong  to  him,  to  dispose 
of  as  he  pleases,  free  from  the  claim  of  the  father's  creditors.  Trap- 
nell V.  Conklyn,  30. 

See  Statutes,  5,  6. 

PAROL, 
See  Evidence,  6,  7;  Mortgages,  10;  Public  Lands,  6;  Vendor  and  Pub- 

chaser,  10. 

PARTIES. 
See  Corporations,  15-18;  Mechanics'  Liens,  7;  Trusts,  1. 

PARTITION. 

1.  PARTrnow  Is  Matter  or  Right,  and  not  of  judicial  discretion,  and  tha 

only  indispensable  requisite  to  entitle  the  co-owner  applying  for  parti- 
tion  to  relief  is  that  he  shall  show  a  clear  legal  title.     Ransom  v.  High,  67. 

2.  Partition  by  Tenant  Based  on  Adversk  Title. — A  tenant  in  posses* 

sion  of  land  under  a  lease,  who  acquires  an  outstanding  title  to  an  un« 
divided  interest  therein  from  a  third  person  cannot  maintain  partition 
without  having  surrendered  possession  to  the  landlord.  Barlow  t. 
Dahm,  192. 
8.  Pleading. — A  bill  in  equity  for  partition  naming  the  proper  partiea 
need  not  make  any  formal  deraignment  of  title,  or  any  deraignment 
further  than   is  necessary   to  describe   and  locate  the  land,  and  to 
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show  how  the  parties  became  co-owners,  that  they  hold  it  together  and 
ondivided  in  certain  proportions,  and  that  they  are  entitled  to  par- 
tition.    Ransom  v.  high,  67. 

4.  CoMMissiONBBS — REMOVAL. — Commissioners  appointed  to  make  parti* 

tion,  although  appointed  in  the  absence  of  some  of  the  parties,  caa> 
not  be  removed  except  for  good  and  sufficient  cause,  unless  by  consent 
of  all  parties.     Hansom  v.  Uigh,  67. 

5.  Report  of  Commissioners — Seii'ino  Asids. — The  report  of  commis- 

sioners to  make  partition  may  be  set  aside  on  the  ground  that  they 
erred  in  making  allotments,  but  will  be  confirmed  unless  the  par- 
tition is  based  on  wrong  principles,  or  it  is  shown  by  a  clear  and  de- 
cided preponderance  of  evidence  that  they  have  made  a  very  unequal 
or  unfair  partition  or  allotment.     Hansom  v.  IJig/i,  67. 

PARTNERSHIP. 

1.  Partnership  Is  Created  only  by  contract,  express  or  implied,  and  the 

burden  of  showing  its  existence  is  on  him  who  alleges  it.  Dunham  v. 
Laverock,  838. 

2.  Cotenancy. — An  agreement  between  cotenants  of  an  oil  lease  to  drill  an 

oil  well  on  the  leased  premises,  at  the  common  cost  of  the  cotenants, 
does  not,  as  between  them,  create  a  partnership  agreement.  Dunham 
v.  Laverock,  838. 

3.  Cotenants  May  Become  Partners  if  they  agree  to  assume  that  relation 

towards  each  other;  but  the  law  does  not  create  that  relation  for  them 
as  the  consequence  of  a  course  of  conduct  and  dealing  naturally  refer- 
able to  a  relation  already  existing  between  them,  making  such  a  coursa 
of  conduct  to  their  common  advantage.     Dunham  v.  Laverock,  838. 

4.  A   Surviving    Partner  Has   the  Legal  Titlk  to  the  Assets  o» 

THE  Firm,  and  holds  them  as  the  legal  owner,  and  not  as  trustee  in 
the  strict  sense  of  that  term.  In  equity,  however,  he  is  to  be  regarded 
to  some  extent  as  a  trustee,  and  his  duty  is  to  pay  the  debts  and  dis- 
pose of  the  assets  of  the  partnership  for  the  beueiit  of  himself  and 
the  estate  of  his  deceased  partner.     Russell  v.  McCall,  807. 

6.  A  Surviving  Partner   Misappropriating  the  Assets  of  the  Firm, 

AND  Converting  Them  to  His  Own  Use,  is  so  far  guilty  of  a  breacb 
ttf  trust  tliata  court  of  equity  will,  when  called  upon,  intervene  and  give 
appropriate  relief.    Russell  v.  McCall,  807. 

6.  Judgment — Merger. — A  Judgment  Against  a  Surviving  Partner  for  a 

sum  found  to  be  due  from  him  to  the  representatives  of  his  deceased  co- 
partner does  not  make  the  partnership  assets  the  absolute  property  of 
the  survivor,  free  from  any  duty  on  his  part  regarding  them,  nor  doe» 
it  vest  in  him  the  legal  right  to  convert  those  assets  and  apply  them  to 
his  own  use,  or  to  transfer  them  to  a  mere  volunteer  free  from  all  liabil- 
ity to  the  estate  of  the  deceased  partner.  Until  such  judgment  is  satis- 
fied, the  surviving  partner  has  no  further  or  larger  right  to  the  assets 
than  he  had  before  it  was  entered.     Russell  v.  McCall,  807. 

7.  The  Representative  of  a  Deceased  Partner  Suing  a  Person  guilty 

of  taking  and  misappropriating  the  assets  of  a  firm  is  entitled  to  recover 
the  full  amount,  regardless  of  any  sum  due  from  the  partnership  to  a 
third  person,  or  to  one  of  the  parties  to  the  suit,  and  for  which  tho 
defendant,  against  whom  the  judgment  is  entered,  is  not  answerable* 
Russell  r.  McCall,  807. 

See  Joint  Liability,  1;  Judgments,  5,  6;  Trusts,  2. 
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PARTY  WALLS. 

1.  A  Party  Wall  ob  Partition  Wall  Means  a  Solid  Wall.    NormUU 

V.  Oill,  441. 

2.  The  Owner  of  Land  in  Building  a  Party  Wall  partly  on  hia  own 

land  and  partly  on  that  lying  adjacent  has  no  right,  against  the  objec- 
tion of  the  adjacent  owner,  to  leave  openings  in  the  walls  for  windows, 
to  be  nsed  for  his  own  convenience  until  such  time  as  his  neighbor 
shall-build  upon  the  adjacent  land.    Normille  w.  GUI,  441. 

PASSES. 
See  Deeds,  8,  9;  Railroads,  II. 

PATENTS. 
See  PcBLio  Lands,  2-C;  Trademarks. 

PAYMENT. 

1.  A  Check  on  a  bank  is  not  payment  unless  by  express  contract  it  is  so 

received.     Johnson- Brinkman  Commission  Co.  v.  Central  Bank,  615. 

2.  What  Does  Not  Constitdte. — A  mere  direction  by  the  maker  of  a 

note  to  his  agent  to  apply  thereon  money  which  he  has  received  and 
holds  as  such  agent  does  not  constitute  a  legal  application  of  the  money 
by  reason  of  the  fact  that  the  same  person  is  also  the  general  agent  of 
the  payee  of  the  note,  unless  there  is  evidence  that  he  consented,  ex- 
pressly or  impliedly,  as  the  agent  of  such  payee,  to  apply  the  money  as 
directed.     Moore  v.  Norman,  523. 

8.  Evidence  of  Contents  of  Private  Book  Entry  by  a  Deceased  Person  of 
payments  of  money  is  inadmissible  to  prove  such  payments  when  neither 
the  book  nor  a  copy  of  the  entry  is  produced,  nor  the  book  verified. 
Bennett  v.  Bennett,  47. 

4,  Payments,  Proof  of  as  Against  Third  Persons. — A  written  instrument 
signed  by  the  heirs  of  a  deceased  debtor  showing  that  they  had  received 
various  sums  from  him,  is  not  admissible  to  prove  such  payment  as 
against  his  creditors  or  strangers.     Bennett  v.  Bennett,  47. 

6.  Sales  for  Cash— Payment — Waiver  of  as  Against  Third  Party.— 
The  giving  of  a  worthless  check  by  a  purchaser  of  goods  for  cash  is  not 
payment,  and  does  not  pass  the  title,  but  a  delivery  of  a  bill  of  lading  in 
such  case  by  the  vendor  to  the  purchaser  is  such  laches  on  the  part  of 
the  former  as  estops  him  from  claiming  the  property  or  its  proceeds  iu 
the  hands  of  a  third  person  who  is  an  innocent  purchaser.  If,  however, 
such  third  person  has  notice  of  the  terms  of  the  sale  and  of  the  nonpay- 
ment of  the  purchase  money,  the  original  vendor  is  not  thus  estopped. 
Johnson- Brinkman  Commission  Co,  v.   Central  Bank,  615. 

See  Debtor  and  Creditor;  Deeds,  4;  Evidence,  5;  Interest;  Sales,  6,  6; 
Subrogation;  Tender,  2. 

PERPETUITIES. 
See  Charities,  2,  6. 

PERSONAL  PROPERTY. 
See  Homestead,  5;  Husband  and  Wife,  3,  4;  Sales;  Trovib. 
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PHYSICIANS  AND  SURGEONS. 

1.  Physician  and  Patient — Duties  of  and  Relations  Between. — The 

employment  of  a  physician  to  attend  upon  a  sick  person  continues  while 
the  sickness  lasts,  and  the  relation  of  physician  and  patient  continues 
unlesa  it  is  ended  by  the  consent  of  the  parties,  or  revoked  by  the  ex- 
press dismissal  of  the  physician;  and  the  latter  is  bound  to  bestow  such 
reasonable,  ordinary  care,  skill  and  diligence,  as  physicians  and  surgeons 
in  the  same  neighborhood,  and  in  the  same  general  line  of  practice,  or- 
dinarily have  and  exercise  in  like  cases.  Time  and  locality  are  to  be 
taken  into  account.  In  the  absence  of  special  agreement  his  engage- 
ment is  to  attend  the  case  as  long  as  it  requires  attention,  unless  he 
gives  notice  of  his  intention  to  discontinue  his  visits,  or  is  dismissed  by 
the  patient;  and  he  is  bound  to  exercise  reasonable  and  ordinary  care 
and  skill  in  determining  when  his  attendance  should  cease.  The  mere 
failure  to  effect  a  cure  does  not  raise  a  presumption  of  want  of  proper 
care,  skill,  and  diligence.  It  is  the  duty  of  the  patient  to  co-operate 
with  the  physician,  and  to  conform  to  his  prescriptions  and  directions, 
and  if  he  neglects  to  do  so  he  cannot  hold  the  physician  liable.  On  the 
other  hand,  the  patient  may  rely  upon  the  directions  of  his  physician, 
and  incurs  no  liability  in  doing  so.     Laiuson  v.  Conaway,  17. 

2.  Dismissal  of. — A  patient  may  at  any  time  discharge  or  dismiss  his  physi- 

cian, and  from  that  moment  the  physician  is  relieved  from  responsibility. 
Lawson  V.  Conaway,  17. 
8.  Degree  of  Skill  and  Diligj:ncr  Requiked  of. — Physicians  and  sur- 
geons by  holding  themselves  out  to  the  world  as  such  impliedly  con- 
tract that  they  possess  the  reasonable  and  ordinary  qualification  of  their 
profession,  and  are  under  a  duty  to  exercise  reasonable  and  ordinary 
care,  skill,  and  diligence.  In  determining  what  constitutes  such  skill 
and  diligence,  the  testis  that  which  physicians  and  surgeons  in  the  same 
neighborhood  and  same  line  of  practice  ordinarily  have  and  exercise  in 
like  cases  at  the  time  of  the  treatment.     Force  v.  Oregoiy,  371. 

4.  Care  and  Skill  Required  ok. — A  surgeon  employed  professionally  to 

treat  an  injury  is  bound  to  use  in  his  treatment  a  reasonable,  ordinary 
degree  of  care  and  skill  of  the  profession  in  his  community,  but  he  does 
not  undertake  to  use  the  highest  degree  of  care  or  skill,  nor,  in  the 
absence  of  a  special  agreement,  to  perform  a  cure.  Lawson  v.  Cona- 
way, 17. 

5.  Malpractice— Sufficiency    of    Complaint. — A  complaint    against    a 

physician  or  surgeon  changing  that  after  having  entered  upon  the 
treatment  and  cure  of  a  patient  he  carelessly,  negligently,  and  un- 
skillfully  conducted  himself  in  that  behalf,  and  that  in  consequence  of 
such  conduct  the  injury  resulted,  is  sufficient  to  authorize  a  recovery 
for  abandonment  of  his  treatment  by  the  surgeon.  Lawson  v,  Cona- 
way, 17. 

6.  Physicians  of  Different  Schools — Ability  of.  How  Measured. — If  a 

physician  belonging  to  a  certain  particular  and  distinct  school  of  medi- 
cine is  sued  for  malpractice,  his  treatment  is  to  be  tested  by  the  general 
doctrines  of  his  school,  and  not  by  those  of  other  and  different  schools 
of  practice.     Force  v.  Gregory,  371. 

7.  Physicians  of  Different  Schools — Ability  and  Treatment  of,  How 

Tested. — If  a  physician  called  to  treat  a  patient  adopts  the  treatment, 
not  of  one  particular  school  in  the  abstract,  but  of  his  own  particular 
school,  which  he  publicly  professes  and  practices,  and  is  then  sued  for 
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malpractice,  and  the  medical  testimony  offered  by  the  plaintiff  relates 
to  treatment  prescribed  by  a  different  school,  such  testimony  must  be 
"weighed,  not  alone  with  regard  to  bias  and  prejudice  influencing  the 
testimony  of  witnesses,  but  with  regard  to  bias  or  prejudice  which 
might  influence  or  incline  the  jury  in  favor  of  one  school  rather  than 
the  other,  and  the  jury  must  be  instructed  not  to  judge  by  determining 
which  school  in  their  own  view  is  best.  Force  v.  Gregory,  371. 
See  Judgments,  15;  Witnesses,  7. 

PLEADING. 

i.  Suit  Cannot  Be  Urocght  on  One  Cause  op  Action  and  recovery  had 
on  another.     Johnson- Br iuhman  Commission  Co.  v.  Central  Bank,  615, 

{2.  EsTOPPEU — A' petition  alleging  that  defendant,  in  disregard  of  plaintiff's 
rights,  took  certain  wheat  and  converted  it  to  his  own  use,  and  has  the 
proceeds  thereof  in  his  possession  and  under  his  control  equal  to  the 
value  of  such  wheat,  and  that  plaintiff  has  demanded  the  value  of 
the  wheat,  is  sufficient  to  support  a  verdict  for  money  had  and  re- 
ceived, especially  if  the  case  is  tried  by  both  parties  on  that  theory. 
Johnson- Brinkman  Commission  Co.  v.  Central  Bank,  615. 

3.  Demurrer  Taken  to  Part  of  Complaint  Only,  When  Good. — One 

who  intervenes  in  a  suit  in  which  there  are  several  defendants,  and 
in  separate  portions  of  his  complaint  sets  out  the  facts  upon  which  his 
claim  for  relief  against  each  of  them  is  based,  cannot  object  that  a  de- 
murrer by  one  of  those  defendants  is  bad  because  taken  to  a  portion  of 
the  complaint  only,  when  the  portion  to  which  it  is  directed  embraces 
a  statement  of  all  the  facts  upon  which  the  intervener  founds  his  claim 
for  relief  against  that  particular  defendant.  Seibert  v.  Minneapolis  etc. 
Ry.  Co.,  530. 

4.  An  Amended  Answer  Cannot  Be  Filed  after  the  entry  of  final  judg* 

ment.     Connecticut  ttc.  Ins.  Co.  v.  Smith,  656. 
6.  Amendment  of  Pleading. — A  petition  or  complaint  may  be  amended  to 

conform  to  the  facts  proved  at  any  time  before  the  entry  of  final  judg* 

ment.     Connecticut  etc.  Ins.  Co.  v.  Smith,  656. 
6.  Waiver  of  Objection — An  objection  to  an  amended  petition  as  being  a 

departure  from  the  original  is  waived  by  pleading  over  and  going  to  trial 

without  making  objection.     Gelutt  v.  Ridge,  683. 
See  Creditor's  Suit,  1;  Evidence,  5;  Information,  1;    Marriagb  and 

Divorce,   I,  2;  Mechanics'  Liens,  7;  Physicians  and  Surgeons,  5; 

Vendor  and  Purchaser,  2,  3. 

POLICE  POWER. 
See  Statutes,  4-8. 

POSSESSION. 

See  Deeds,  3;  Husband  and  Wife,   10;  Larceny;  Ltcknsk,  1;  Liens,  2; 

Trover;  Vendor  and  Purchaser,  7-9,  11. 

POSTMASTERS. 
See  PosTOFFiCBS,  2. 

POSTOFFICES. 
1.  Po5?TMASTEiui  AND  DEPUTY  POSTMASTERS  ARE  LiABLK  for  losses  and  injnriea 
caused  by  their  own  defaults  and  negligence.     Raialer  T.  Oliver,  213. 
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2.  POSTUASTERS — LIABILITY   0¥  FOR  NeGLIGENCB— BURDEN  OT  PrOOF.— The 

responsibility  of  a  postmaster  for  money  or  letters  received  by  him  in  hi» 
official  capacity  is  not  that  of  a  common  carrier,  and  proof  that  letters 
containing  money  were  delivered  to  a  postmaster  for  registration,  or  to 
his  assistant  in  his  presence  and  by  his  direction,  and  the  loss  of  th» 
letters  and  money,  without  more,  is  not  sufficient  to  authorize  recovery. 
The  burden  of  proof  is  on  plaintiff  to  show  culpable  negligence  affirma- 
tively, and  such  a  state  of  facts  as  to  authorize  the  jury  to  attribute  th» 
loss  to  such  negligence.    Ralsler  v.  Oliver,  213. 

3.  Postmasters — Liability  of  fob  Negligence  of  Assistants. — A  post- 

master is  not  responsible  for  the  defaults  or  misfeasauces  of  his  clerks  or 
assistants  appointed  by  him  under  express  authority  and  under  his  con- 
trol, unless  it  appears  that  he  was  negligent  in  not  exercising  proper  care 
and  prudence  in  the  selection  of  competent  and  suitable  persons  to  per- 
form such  duties,  or  unless  he  was  himself  negligent  in  failing  to  prop- 
erly superintend  such  assistants  in  the  performance  of  the  particular 
acts  or  duties,  the  doing  of  which,  or  the  omission  to  do  which,  caused 
the  loss  or  injury.     Raisler  v.  Oliver,  213. 

4.  Postmasters — Liabiliti  of  fob  Negligence  of  Assistants. — A  post* 

master  who  employs  a  clerk  or  assistant  independent  of  express  author- 
ity, and  who  pays  him  out  of  his  own  salary  or  means,  is  liable  for  his 
default  or  misfeasance,  as  any  private  person  would  be  far  the  act  of  hia 
agent  or  employee.  In  the  absence  of  any  thing  in  the  record  it  will 
be  presumed  that  such  assistant  is  employed  merely  as  an  individual,  to 
assist  the  postmaster  in  the  discharge  of  his  official  duties.  Raialer  r. 
OUvtr,  2\'i. 

POWER  OF  SALE. 
See  Mortgages,  4,  5,  8. 

"  _  POWERS. 

See  Trusts,  8-12. 

PRACTICE. 
See  Appeal,  Plradinq,  Triau 

PREFERENCE& 
See  Husband  and  Wifi,  19. 

PRESUMPTIONS. 
See  Carriers,  1;  Corporations,  9,  12;  Eminent  Domain,  1,  2;  Etidkno^ 
II,  12;  Fraud;  Homicide,  2;  Husband  and  Wife,  20-22j  NEQLiaiiNCi, 
2;  Railroads,  10,  21;  Sales,  1. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PRIORITY. 
See  Chattbl  Mortqaoes;  Homestead,  4;  Judouxnts,  2;  Mortoaoxs,  2. 
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PRIVILEGE. 
*  See  With  KssKS,  2. 

PRIVILEGED  COMMUNICATIONS. 
See  Attormet  and  Cuent;  Libel,  2. 

PROBABLE  CAUSE. 
See  Malicious  P&osecutioh. 

PROCESS. 
See  Judgments,  1,  3. 

PROFITS. 
See  Husband  and  Wirs,  12-14;  Tsusra^  4. 

PROMISSORY  NOTES. 
See  Negotiable  Instruments. 

PROXIMATE  CAUSE. 
See  Negligence,  3,  4. 

PUBLICATION. 
See  Libel,  1-6. 

PUBLIC  LANDS. 

1.  Construction  of  Grants  of,  by  What  Law  Determined. — Where  pub- 

lic lands  bounded  on  streams  or  other  waters  are  granted  by  th» 
United  States  without  reservations  or  restrictions,  the  riparian  rights 
of  the  grantee  are  determined  by  the  law  of  the  state  in  which  thfr 
lauds  are  situated.     Lamprey  v.  State,  541. 

2.  Issuance  of  Patent  to  Land  Bordering  on  Meandered  Lake,  Ef- 

fect OF. — After  the  United  States  has,  by  patent,  disposed,  without 
reservation  or  restriction,  of  lauds  bordering  on  a  meandered  lake,  they 
have  nothing  further  to  convey,  and  therefore  a  subsequent  patent  to 
land  formed  outside  the  meander  line  by  the  gradual  drying  up  of  the 
lake  is  inoperative  and  void.     Lamprey  v.  Stale,  541. 

5.  Patents — Unauthorized  Issue  of— Evidence. — The  act  of  government 

officers  in  issuing  a  patent  to  public  land  which  had  never  been  withia 
their  control,  or  had  been  withdrawn  from  that  control  at  the  time  they 
undertook  to  so  act,  is  absolutely  void.  Cummings  v.  Powell,  610. 
4.  Patent  to— Unauthorized  Issue  of. — A  patent  to  public  land  issued 
by  government  officers  acting  without  authority  U  absolutely  void. 
Cummings  v.  Powell,  610. 

6.  Patent  to — Impeachment  of. — The  validity  of  a  patent  to  land,  though 

in  due  form,  is  subject  at  all  times  to  the  inquiry  whether  the  officers  of 
the  eovernment  who  issued  it  had  lawful  authority  to  do  so.  Cumming* 
T.  Powell,  610. 
6.  Patent  to — Impeachment  of. — A  government  patent  to  lands  may  b* 
shown  to  be  void  by  extrinsic  parol  evidence  establishing  a  want  of  aa* 
thority  for  its  issue.  Cummings  v.  Powell,  610. 
See  Municipal  Cosporations,  1;  Railroads,  1,  2;  Watbbs,  6L 
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PUBLIC  POLICT. 
See  Cabriers,  3;  Corporations,  21;  Foroebt,  2. 

PUNISHMENT. 
OowgrrruTiowAi.  Law.— The  Power  to  Enact  Rules  Upow  a  SPEomo 
Subject  Includes  the  power  to  enforce  penalties  for  their  violation. 
PeopU  V.  Welch,  793. 

See  Vagbanot. 

QUASHING. 
See  Trial,  7. 

RAILROADS. 

1.  Eminent  Domain — Appropriation  of  State  Lands. — State  tide  lands 

cannot  be  taken  by  a  railroad  company  in  the  exercise  of  the  right  of 
eminent  domain,  unless  there  is  either  express  or  clearly  implied  an- 
thoritv  to  that  effect  contained  in  the  statute  relied  upon  as  conferring 
such  right.     Seattle  etc  Ry.  Co.  v.  State,  866. 

2.  Eminent  Domain — Damages  fob  Appropriation  of  State  Land. — The 

state,  as  owner  in  fee  of  tide  lands  abutting  on  both  sides  of  a  lawful 
street,  is  entitled  to  damages  for  the  occupation  of  such  street  for  ordi- 
nary railroad  purposes.     Seattle  etc,  Ry.  Co.  v.  State,  866. 

S.  Eminent  Domain— Intersecting  Railroads — Condemnation  of  Cross- 
ing.— A  railway  seeking  to  appropriate  a  right  of  way  to  cross  the 
tracks  of  a  railroad  already  in  existence  may,  by  stipulation  tendered, 
bind  itself  to  assume  the  burden  of  maintaining  frogs  and  crossing 
apparatus.      Seattle  etc.  Ry.  Co.  v.  State,  866. 

4.  Eminent  Domain — iNTERSEcriNO  Railroads — Practice. — Two  or  more 
intersecting  railroads  should  show  an  attempt  to  agree  upon  connec- 
tions and  points  of  crossing  before  resort  is  had  to  judicial  proceedings 
to  condemn  a  right  of  way  to  cross  by  the  later  and  intersecting  road. 
Seattle  etc  Ry.  Co.  v.  State,  866. 

8.  Eminent  Domain — Interskctinq  Railroads — Necessity  for  Crossing 
Matter  for  Judicial  Determination. — Under  statutes  providing 
that  any  railway  may  cross,  intersect,  join,  and  unite  with  any  other 
railway  before  constructed,  at  any  point  in  its  route,  and  if  the  two  com- 
panies cannot  "agree  on  the  compensation  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossings  and  connections,  the  same  shall  be 
ascertained  and  determined  in  the  manner  provided  by  law  for  the  tak- 
ing of  lands  for  the  construction  of  a  railroad,"  and,  if  the  court  shall 
be  satisfied,  by  competent  proof,  that  the  property  sought  to  be  taken  is 
necessary  for  the  purposes  of  the  enterprise,  it  shall  make  an  order  for 
«  jury,  etc.,  the  necessity  for  such  connection,  or  crossing,  is  always  a 
matter  for  judicial  determination  in  the  event  of  the  failure  of  the  com- 
panies *o  agree  thereon,  and  the  intersecting  railway  cannot  determine 
this  matter  for  itself,  nor  will  the  court  declare  a  necessity  for  a  cross- 
ing at  a  certain  point  desired  by  the  new  road,  where  it  would  greatly 
injure  the  senior  road,  and  near  by  which  the  new  road  can  pass  with* 
out  such  injury,  and  with  merely  an  additional  expense.  Seattle  etc  Rjf, 
Co.  V.  State,  866. 

€.  Intersecting  Railroads — Crossings  in  Street. — No  railroad  company 
is  permitted  to  claim  that  tracks,  no  matter  bow  numerous,  when  con* 
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■trueted  lengthwise  on  a  public  street,  constitute  a  part  of  its  yard,  so 
that  they  may  not  be  crossed  by  a  new  railroad  when  there  is  reason- 
able necessity  therefor.  In  such  case,  all  that  the  railroad  has  is  a  per« 
manent  license,  not  coupled  witii  any  interest  in,  or  ownership  of,  the 
land,  or  any  contingency  through  which  it  may  acquire  the  land.  Seattle 
etc.  Ey.  Co.  r.    State,  86G. 

7.  Imersectino  Railroads — Appropkiations  op  Ckossings. — The  railway 

first  constructed  has  the  prior  right  to  the  right  of  way,  and  one  whiclx 
is  subsequently  constructed  so  as  to  cross,  or  parallel,  the  one  already 
in  existence  must  accommodate  itself  to  the  established  way  of  the  first. 
It  cannot  be  constructed  so  as  to  overlap  such  right  of  way  and  existing 
tracks  longitudinally,  so  that  the  first  company  cannot  use  its  track 
during  the  operation  of  the  road  of  the  last  company.  Seattle  etc  /?y. 
Co.  V.  State,  866. 

8.  Occupation  of  Land  Without  Legal  Right— Ejectment — Pleading. 

In  an  action  by  a  landowner  to  recover  damages  for  the  trespass  of  a 
railroad  company  in  constructing  its  road  without  having  obtained  the 
right  to  do  so,  either  by  grant  or  proceedings  in  eminent  domain,  the 
defendant  is  entitled  to  withdraw  a  portion  of  its  answer  in  which  it 
seeks  to  obtain  a  condemnation  of  the  land  alleged  to  be  the  right  of  way 
strip,  but  a  mere  motion  for  leave  to  make  such  withdrawal  is  to  bo 
regarded  as  an  application  addressed  to  the  discretion  of  the  trial  judge* 
whose  ruling  will  not  be  interfered  with  by  the  appellate  court  unless 
he  has  been  guilty  of  an  abuse  of  discretion.  Kremer  v.  C/iicago  etc  By, 
Co.,  463. 

9.  Duty  of,  to  Aged  and  Infirm  Passengers. — A  railroad  company  is 

not  bound  to  receive  on  its  cars  a  passenger  who,  because  of  ex- 
treme youth  or  old  age,  or  any  physical  or  mental  infirmities,  is  un- 
able to  take  care  of  himself,  unless  he  has  an  attendant  with  him; 
but  if  a  person  whose  inability  to  care  for  himself  is  apparent  or 
made  known  to  the  company's  servants,  and  renders  special  care  neces- 
sary, is  actually  accepted  as  a  passenger,  without  an  attendant,  tlia 
company  is  negligent  if  it  does  not  exercise  the  degree  of  care  commen- 
surate with  the  responsibility  which  it  has  thus  voluntarily  assumed, 
that  care  being  such  as  is  reasonably  necessary  to  insure  the  safety  of 
the  passenger,  in  view  of  his  mental  and  physical  condition.  Croom  v. 
Chicago  etc.  Ry.  Co.,  557. 

10.  Negligence—  Presumption  of. — An  injury  to  a  railroad  passenger  which 
has  no  connection  with  the  machinery  or  appliances  of  transportation, 
and  so  discnnnected  from  the  operation  of  the  business  of  the  carrier  as 
not  to  involve  the  safety  or  sufficiency  of  the  instrumentalities  of  trans- 
portation, or  the  negligence  of  his  servants,  raises  no  presumption  of 
negligence  against  the  carrier,  and  the  burden  of  proof  to  show  such 
negligence  is  upon  the  party  who  avers  it.  Fleming  v.  Pittsburgh  etc  Ry.^ 
835. 

11.  Carriers — Liability  for  Negligence  to  Passenger  Riding  on  Passes. 
A  person  accepting  and  riding  upon  a  free  railroad  pass  containing  stip- 
ulations absolving  the  carrier  from  liability  for  negligence  is  bound  by 
its  terms,  and  cannot  recover  for  personal  injuries  suffered  by  him  through 
the  negligence  of  a  servant  of  the  carrier.  Muldoon  v.  Seattle  etc.  Ry. 
Co.,  901. 

12.  A  Railroad  Corporation  Placing  a  Barbed  Wire  Fence  Along  Its 
Right  of  Wat,  and  suffering  it  to  become  out  of  repair  so  that  loose 
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.  livestock  may  pasa  throngli  snch  fence  and  enter  upon  sucli  right  of 
way,  is  not  liable  for  injuries  to  such  trespassing  animals  from  their 
being  frightened  by  passing  trains  and  caused  to  run  on  and  become 
•wounded  by  such  fence.     Railway  Co.  v.  Ferguson,  217. 

13.  A  Railway  Corporation  as  to  Stock  Straying  Upon  Its  Right  of 
Way  is  not  under  any  obligation  difiFerent  from  that  of  other  owners  or 
occupiers  of  real  estate.     Railway  Co.  v.  Ferguson,  217. 

14.  Negligence — Proximate  Cause.— Running  a  railroad  train  through  a 
town  at  a  rate  of  speed  in  excess  of  that  permitted  by  ordinance  is  not 
proximate  cause,  so  as  to  make  the  company  liable  for  the  death  of 
a  boy  nine  years  of  age  who  is  killed  in  attempting  to  board  such 
moving  train  within  the  town  limits.      Western  Ry.  v.  Mutch,  179. 

16.  An  Infant  Going  With  Other  Children  Upon  Stp.eet  Cars  Left 
in  a  public  street  by  a  street  railway  corporation,  in  violation  of  a  munici- 
pal ordinance,  must  bo  regarded  as  a  trespasser  and  joint  actor  with  the 
other  children,  and  therefore  cannot  recover  compensation  for  injuries 
Buffered  by  him  either  from  any  act  done  by  himself  or  the  other  chil- 
dren, though  the  corporation  knew  that  the  cars  would  be  attractive  to 
children  and  was  bound  to  anticipate  what  occurred.  Oay  v.  Essex  etc 
Ry.,  415. 

16.  A  Railway  Corporation  Is  Not  Bound  to  Keep  a  Lookout  to  Pre- 
vent Boys  From  Swinging  on  tub  Ladders  of  Its  Moving  Freight 
Trains,  and  its  failure  to  do  so  is  not  negligence.  Catleit  v.  Railway 
Co.,  254. 

17.  A  Slowly  Moving  FreigbCt  Train  is  not  a  dangerous  machine,  alluring 
to  boys,  so  as  to  impose  upon  a  railway  corporation  the  duty  of  watch- 
ing to  see  that  no  boy  in  stealing,  or  attempting  to  steal,  a  ride  thereon 
is  injured.  To  a  boy  who  thus  rides,  or  attempts  to  ride,  the  company 
owes  no  duty  save  not  to  injure  him  wantonly.  Catleit  v.  Railway  Co.,  254. 

18.  Negligence— Railroad  Collisions — Duty  of  Passenger  at  Cross- 
ing.— A  passenger  on  a  street-car  has  the  right  to  presume  that  he  will 
be  carried  safely,  and  when*  approaching  a  railroad  crossing  is  under  no 
obligation  to  look  and  listen  for  an  approaching  train  or  to  jump  from 
the  car  in  apprehension  of  possible  collisions.  O'Toole  v.  Pittsburgh  etc 
R.  R.,  830. 

19.  Negligence  at  Railroad  Crossings — Liability  for  Personal  Injury. 
If  a  collision  between  the  cars  of  a  street-car  company  and  those  of  a 
steam  railroad  company  at  a  crossing  is  the  result  of  the  negligence  of 
hoth  companies  each  is  answerable  to  a  passenger  of  the  street-car  com- 
pany injured  thereby;  but  if  the  collision  is  the  result  wholly  of  the 
negligence  of  the  street-car  company,  the  railroad  company  is  not  an. 
Bwerable.     O'Toole  v.  Pitlshtmjh  etc  R.  R.,  830. 

20.  Street  Railway  Companies,  Degree  of  Care  Required  of,  in  Car- 
riage OF  Passengers. — A  street  railway  company  is  bound  to  exercise 
the  utmost  skill,  diligence,  and  human  foresight  in  conveying  its  passen- 
gers, and  is  liable  for  slight  negligence.  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  753. 

21.  Street  Railway  Companies— Negligence  Presumed  From  Happen, 
INO  of  Accident — Burden  of  Proof. — In  an  action  against  a  street 
railway  company  for  personal  injuries  caused  by  the  derailment  of  a  car- 
the  burden  of  proof  lies  on  the  carrier  to  reliut  the  presumption  of  negli- 
gence which  is  raised  by  the  occurrence  of  .such  an  accident,  by  showing 
that  it  was  produced  by  causes  wholly  beyond  his  control,  and  that  he 
has  not  been  gnilty  of  the  slightest  negligence  contributing  thereto,  and 
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that,  by  the  exercise  of  the  ntmoat  human  care,  diligence,  and  foresight, 
the  casualty  could  not  have  been  prevented.  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  763. 

22.  Nkoligence— Standing  on  Car  Platform. — It  is  not  negligence  per  «e 
for  a  passenger  to  stand  upon  the  front  platform  of  the  trail  car  of  a 
moving  cable  train,  in  the  absence  of  any  rule  of  the  company  against 
it  and  when  it  has  been  the  custom  for  passengers  to  occupy  that  posi-  \ 
tion.  In  cases  of  this  nature  the  question  of  contributory  negligence  i» 
generally  for  the  jnry.     Muldoon  v.  Seattle  etc  Ry.  Co.,  901. 

See  Carriers,  1;  Deeds,  8,  9;  Jcdoments,  8-11;  Licbmsk;  Mastbb  akd 

Skkvant,  16. 

RATIFICATION. 
See  Brokers,  4-6;  Deeds,  6;  Mechanics'  Libks,  L 

REAL  PROPERTY. 

1.  Trespassers,  Landowner's  Liability  to.— The   Owner  o»  Privatb 

Gbocnds  is  under  no  obligation  to  keep  them  in  a  safe  condition  for  the 
benefit  of  trespassers  or  those  who  may  go  upon  them  uninvited  from 
curiosity  or  motives  of  private  convenience  in  no  way  connected  with 
the  owner.     Railway  Company  v.  Ferguson,  217. 

2.  Hiohwats  and  Streets. — The  Owner  of  Land  Has  the  Right  to 

ErcAVATE  Under  a  Sidewalk,  if  he  thereby  does  not  violate  any  ordi- 
nance  or  regulation  of  the  city.     Allen  v.  Boston,  42.3. 

8.  Negligence. — Owner  of  a  Lot  Is  Not  Negligent  in  Not  Building  a 
CellaR'WALL  so  as  to  keep  out  sewage  when  he  has  no  knowledge  that 
the  sewer  will  leak.     Allen  v.  Boston,  423. 

4.  If  an  Infant  Trespasses  on  the  Premises  of  Another,  and  Is  There 
Injured  by  something  which  he  does  while  so  trespassing,  he  cannot 
recover  of  the  owner  of  the  premises,  unless  the  injury  was  wantonly 
inflicted  or  was  due  to  his  recklessly  careless  conduct  McGuiness  v. 
BtUler,  412. 

IL  Infant's  Right  to  Recover  for  Damages  Occasioned  by  His  Own 
Wrongful  Act  does  not  exist,  though  he  was  acting  when  injured  as 
children  of  his  age,  intelligence,  and  experience  may  be  expected  to  act 
under  like  circumstances.     McOuiness  v.  Butler,  412. 

6.  Infant,  Injured  by  His  Own  Wrongful  Act. — If  a  Child  P*.ayino 

on  the  Street  Interferes  with  marble  slabs  leaning  against  a  house, 
whereby  they  are  thrown  over  upon  him  and  he  is  injured,  he  cannot 
recover  of  the  owner  of  the  premises,  though  the  latter  may  have  been 
negligent  in  leaving  the  slabs  in  the  position  in  which  he  did,  and  the 
child  in  playing  and  doing  with  them  as  he  did  only  acted  as  a  child  of 
his  age  might  reasonably  be  expected  to  act.     McGuiness  v.  Butler,  412. 

7.  Trespassing  Stock,  Liability  for  Injuries  to. — A  Landowner  is  not 

liable   for  injuries  received   by  stock  trespassing  on  his  premises  on 
account  of  such  premises  being  in  a  dangerous  condition  and  not  being 
kept  in  proper  and  safe  repair.     Railway  Co.  v.  Ferguson,  217. 
fice  Evidence,  2,  3;  Highways;  License;  Party  Walijs;  Railroads,  13; 
Trusts,  7;  Vendor  and  Pukchasbr. 

REASONABLE  DOUBT. 
See  DBFiNiriONS. 
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RECEIVERS. 

1.  Appointmknt  of,  Whek  Proper. — The  appointment  of  a  receiver  ii^ 
as  a  general  rule,  discretionary.  The  discretion  is  not  arbitrary  or 
absolute;  it  is  a  sound  and  judicial  discretion,  taking  into  account 
all  the  circumstances  of  the  case,  exercised  for  the  purpose  of  pro> 
moting  the  ends  of  justice  and  of  protecting  the  rights  of  all  the  par. 
ties  interested  in  the  controversy  and  subject  matter,  and  based  upoa 
the  fact  that  there  is  no  other  adequate  remedy  or  means  of  accomplish- 
ing  the  desired  objects  of  the  judicial  proceeding.  Fwt  Payne  Furnact 
Co.  V.  Fort  Payne  Coal  etc.  Co.,  109. 

Si  CiBCUMSTAKCES  NoT  Warran'iino  APPOINTMENT  OF. — A  Creditor's  bill 
which  merely  avers  that  the  directors  of  the  defendant  corpora, 
tion,  acting  in  pursuance  of  a  vote  of  the  stockholders,  bad  ordered 
the  issue  of  bonds,  secured  by  a  trust  deed  on  all  its  property,  that  a 
portion  of  those  bonds  had  been  issued  and  disposed  of,  that  the  direct* 
ors  afterwards  voted  to  sell,  the  corporate  property  at  a  public  sale, 
that  the  directors  then  issued  a  circular  letter  appealing  to  the  stock* 
holders  to  purchase  the  bonds  as  the  only  means  of  saving  the  property 
from  sale  and  obviating  an  entire  sacrifice  of  all  the  corporate  effects  ia 
the  payment  of  the  bonds  already  disposed  of,  does  not  present  a  case 
for  the  appointment  of  a  receiver,  there  being  no  allegations  that  any  of 
the  directors  had  an  interest  in  the  bonds  or  in  the  sale  thereof,  or  that 
those  bonds  were  not  sold  for  their  value  and  to  honajide  purchasers, 
nor  any  facts  stated  which  would  show  that  the  proposed  sale  was  not 
in  strict  compliance  with  the  requirements  of  the  trust  deed.  Fort 
Payne  Furnace  Co.  v.  Fort  Payiie  Coal  etc.  Co.,  109. 

RECORD. 
See  FoBGERT,  6;  Skarchbrs  of  Records. 

REDEMPTION. 
See  Mortgages,  7,  8;  Trusts,  9. 

REGISTRATION. 
8ee  Dkeds,  5,  6;  Sales,  3 
« 

RELICTIONS. 
See  Waters,  6. 

RENT. 
See  Landlord  atid  Tenants,  2,  3. 

RESCISSION. 
See  YsNDOB  and  Purchaser,  6-8,  13,  16. 

RES  GEST^ 
See  Evidence,  9. 

RES  JUDICATA. 
See  Judgments,  IG-ISL  ' 
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RESTITUTION. 
See  Infants. 

RIGHT  OP  WAY. 
See  Dkeds,  8,  9. 

RIPARIAN  RIGHTS. 
See  Public  Lands,  1;  Watkbs,  3,  6,  6. 

SALARY. 
See  Officers,  4. 

SALES. 

1.  Carbieb,  Delivery  of  Goods  to.  Passes  Title  to  Consignee. — Th« 

legal  presumption  is  that  upon  the  delivery  of  gooda  to  a  common  car* 
rier  the  title  thereto  vests  in  the  consignee,  and  the  carrier,  having  the 
right  to  rely  npon  this  presumption,  in  the  absence  of  express  notice 
from  the  consignor  to  the  contrary,  may  settle  with  the  consignee  in 
case  the  property  is  lost,  stolen,  or  destroyed.  Dysr  v.  Oreou  Northern 
Ry.  Co.,  506. 

2.  Carriers,  Liabilitt  of,  to  Consignee. — The  consignment  of  a  chattelby 

a  common  carrier  to  one  who  has  purchased  it  on  the  understanding 
that  the  title  thereto  is  not  to  vest  in  him  until  the  price  is  fully  paid 
gives  him  a  special  property  in  such  chattel,  and,  if  it  is  destroyed  while 
in  the  carrier's  possession,  he  is  entitled  to  recover  its  full  value  from 
the  latter.  Dyer  v.  Great  Northern  Ry.  Co.,  506. 
8.  Notice  of  Title  to  Chattel.  Carrier  Not  Affected  With,  by  Filing 
OF  Bill  of  Sale. — The  registration  of  a  conditional  contract  of  sale,  ac* 
cording  to  the  provisions  of  the  Minnesota  statute,  does  not  affect  a 
carrier  who  has  received  the  subject  ma  ter  of  the  contract  for  trans* 
portation  to  the  vendee,  with  notice  of  the  fact  that  the  title  to  the 
property  is  still  in  the  vendor.  Hence,  if  the  property  is  destroyed 
while  in  the  carrier's  hands,  he  may  show,  in  bar  of  an  action  by  the 
seller  to  recover  its  value,  that  a  settlement  has  already  been  made 
with  the  vendee.     Dyer  v.  Great  NortJiem  Ry.  Co.,  506. 

4.  Purchasers. — It  is  not  true  that  if  a  purchaser  on  credit  has  no  reason* 

able  expectation  of  being  able  to  pay  that  this  is  equivalent  to  an  in. 
tention  on  his  part  not  to  pay.  Evidence  that  he  had  no  reasonable 
expectation  of  being  able  to  pay  tends  to  prove  that  it  was  his  inten* 
tion  not  to  pay,  but  whether  such  intention  existed  or  not  is  a  ques* 
tion  of  fact,  which  the  jury  must  be  permitted  to  determine.  Oavin  v. 
ArmuUead,  262. 

5.  Sales  for  Cash — Delivery  of  Bill  of  Lading— Waiver  of  Prepay. 

HENT. — On  a  sale  of  gooda  for  cash  without  express  reservation  of  title, 
the  voluntary  delivery  and  transfer  by  the  vendor  to  the  purchaser  of  » 
bill  of  lading  for  the  goods  is  prima  facie  a  waiver  of  prepayment, 
especially  as  to  third  persons.  Johnson- Br inkman  Commiuiion  Co.  v. 
Central  Bank,  615. 

6.  Sales  for  Cash— Payment— Waiver. — A  sale  for  cash  can  be  avoided  by 

the  vendor  npon  failure  by  the  vendee  to  pay  the  purchase  money  while 
the  property  is  in  his  hands  or  in  the  bands  of  any  other  purchaser,  an* 
AM.  St.  Kkf..  Vol.  XXXVIlL-63 
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less  the  payment  of  the  purchase  price  has  been  waived.  Johnson- Brlnk» 
man  Commission  Co.  v.  Central  Bank,  615. 

7.  Thb  Expenses  or  Keepino  Peusonal  Propebtt  which  the  vendee  re- 
fuses to  receive  cannot,  after  an  action  has  been  sustained  to  recover 
the  entire  contract  price,  be  recovered  in  a  second  action  brought  by  th« 
vendor  against  the  vendee.     PtUnum  v.  Olidden,  394. 

See  BsoKiRS;  Carriers,  I;  Estoppel,  2;  Mortoages,  4,  6,  8-11;  Patuint, 
6;  Vendor  and  Purchaser;  Trusts,  8-12. 

SCHOOLS. 
See  Charities,  5,  6. 

SEARCHERS  OF  RECORDS. 
Nkoligvnck — Liability  of  a  Searcher  ok  Records. — A  searcher  of  ros- 
ords  who,  in  the  preparation  of  an  abstract  of  title,  assumed  the  infor- 
mation derived  from  a  marginal  reference  in  the  record  book  to  be 
correct,  does  so  at  bis  peril,  and  is  liable  in  damages  to  an  employer 
who  suffers  loss  owing  to  his  omission  to  examine  the  record  of  the  iustru- 
ment  referred  ta      Wacek  v.  Frink,  502. 

SELF-DEFENSE. 
See  Homicide,  9,  11-16. 

SEPARATE  PROPERTr. 
See  Husband  and  Witb,  10-18. 

SERVICES. 
See  Contracts,  4-6. 

SEWERS. 
8m  McKioirAL  CoKFORATioNs,  6-8;  Real  Fbopbrtt,  H 

SHERIFF. 
See  Execution,  6. 

SIDEWALKS. 
See  Real  Propebtt,  2. 

SLAVERY. 
Sea  Vagranot. 

SPECIAL  COUNSEL. 
See  Municipal  CoRPORATZOKa. 

SPECIFIC  PERFORMANCE. 
8m  Ck>irTKACTa,  6,  9;  Vbndob  and  PuRCHASUt,  1. 

STATES. 
Thb  Rtatbs   Do  Not    Enforce  thb  CBnaxAL  Laws   or  tk«  Ubitb* 
Statbs.    People  v.  WekJi,  793. 
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4See  CoN'Fi.icrr  of  Laws;  Contracts,  1-3;  Corporations,  11,14,21;  Evi- 
dence, 4;  Interstats  Comheiu:b;  Jdsisdiction,  2;  STATOTBa»  1; 
Trial,  2;  Waters,  6. 

STATUTE   OP  FRAUDS. 
See  Bbokbrs,  9;  Contracts,  6-9;  Vendor  and  PaRCHASSR,  10-12. 

STATUTE  OP  LIMITATIONS. 
See  Limitations  or  Actions. 

STATUTES. 

1.  Extraterritorial  Operation  op. — The  laws  of  a  state  can  have  no  force 
propria  vigore  outside  of  that  state.  Falls  v.  United  States  Sav,  etc  Co., 
194. 

S.  Subject  Matter  op  When  Not  Variant  From  Title. — An  act  em- 
powering the  formation  of  "co-operative  associations"  is  not  open  to 
the  constitutional  objection  that  its  title  does  not  express  its  subject, 
when  its  provisions  are  couched  in  language  which  shows  that  it  was 
designed  mainly  for  the  purpose  of  enabling  men  of  small  capital,  or  of 
no  capital  but  their  labor  and  skill  in  trades,  to  form  corporations  and 
thus  give  employment  to  such  capital  or  labor  and  skill.  Finnegan  v. 
Noerevherg,  552. 

8.  Construction  op. — Headings  of  Chapters  of  the  code  op  of  any  other 
statute  may  be  examined  for  the  purpose  of  ascertaining  the  intention 
of  the  legislature  with  respect  to  such  chapters  or  statutes.  Keye»  v. 
Vyrtu,  296. 

4.  Constitutional  Law.— The  Police  Power  of  the  State  extends  in  the 
direction  of  so  regulatiug  the  use  of  private  property,  or  of  so  restrain* 
ing  personal  action,  as  manifestly  to  secure,  or  to  tend  to  the  comfort, 
prosperity,  or  protection  of  the  community.     People  v.  Ewer,  788. 

O.  Constitutional  Law— Parent  and  Child. — By  Preventing  thb  Ex- 
hibition OP  Children  op  Tender  and  Immature  Age  upon  the 
theatrical  or  other  public  stage,  the  legislature  is  exercising  that  right 
of  supervision  and  control  of  children  which  in  every  civilized  state  in- 
heres  in  the  government,  and  which  nothing  in  the  relation  of  parent 
and  child  should  be  deemed  to  forbid.     People  v.  Ewer,  788. 

t.  Constitutional  Law. — A  Statute  Forbidding  the  Exhibition  or  Em- 
ployment OP  A  Female  Child  apparently,  or  actually,  under  the  age  of 
sixteen  years,  either  as  a  dancer  or  in  any  theatrical  exhibition,  or  in 
any  exhibition  dangerous  to  the  health,  limb,  life,  or  morals  of  the  child, 
and  making  a  violation  of  such  statute  a  misdemeanor,  is  a  constitu- 
tional and  valid  exercise  of  the  police  power  of  the  state.  People  t. 
Ewer,  788. 

7.  CoNSTrruTioNAL  Law.— It  Is  Not  Material  to  ▲  Bill  Providing  poe 
the  Organization  of  a  new  county,  that  many  of  its  provisions  arc 
intended  to  be  only  preliminary  and  temporary,  as,  that  the  first  elec- 
tion for  supervisors  shall  take  place  before  the  county  has  been  divided 
into  supervisor  districts.     People  v.  County  of  Oknn,  305. 

See  Constitutions;  Evidence,  4;  Homestead,  2;  Interstate  Cohmbro^ 
2;  NsGLiaBNCK,  8;  Railroads,  5;  Sales,  3;  Vagrancy. 

STOCKHOLDERS. 
See  Corporations,  15-18. 
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STREET  RAILROADS. 
See  Railroads,  16,  18-22. 

STREETS. 
See  HiOHWATS;  Jvdohents,   8-11;  Municipal  CoBFOBATiOMfl,   1|  Bah^ 

BOADS,  2,  6. 

SUBROGATION. 

1.  These  Must  Be  a  New  Agreement,  either  express  or  implied,  or  somfr 

obligation,  interest,  or  right,  legal,  or  equitable,  on  the  part  of  a  party 
making  a  payment  or  advance  in  respect  to  the  matter  concerning  whicli 
payment  is  made  of  the  moneys  advanced  in  order  to  entitle  him  to  rab> 
rogation.     Skinner  v.  Tirrell,  447. 

2.  A  Mere  Voldntber  is  not  entitled  to  subrogation.     Skinner  r,  Tirrell,. 

447. 
8.  One  Who  Advances  MoNEr  to  a  Wife  Living  Separate  From  Her 
Husband,  and  which  she  uses  for  necessaries,  is  not  entitled  to  be  sub- 
rogated as  against  him  to  the  rights  of  a  person  by  whom  necessaries  aro 
furnished  and  to  whom  the  wife  made  payment  out  of  the  moneys  so 
advanced.     Skinner  v.  Tirrell,  447. 

See  Mortgagks,  6. 

SUBSCRIPTION. 
See  Corporations,  3. 

SUNDAY. 
Holiday,  Writ  of  Attachment  Issued  on,  Not  Void,  When. — The 
issuance  of  a  writ  of  attachment  on  a  debt  past  due  is  a  purely  minis- 
terial  act,  and  therefore  does  not  fall  within  the  inhibition  of  a  statute 
which  declares  that  no  "judicial  business  can  be  transacted  on  Sunday 
or  any  lejjal  holiday."     Whipple  v.  Hill,  742. 

SURETYSHIP. 
If  a  Promissory  Note  Is  Executed  bt  One  Person  to  Secure  the  pay- 
ment of  another  proinisory  note  made  by  another  person,  the  maker  of 
the  first  note  is  in  legal  effect  a  surety  of  the  maker  of  the  second,  and 
is  relieved  from  liability  by  a  release  of  a  judgment  recovered  on  the 
becond  note,  or  by  the  failure  of  the  judgment  creditor  to  enforce  such 
judgment  and  bis  selling  or  joining  in  the  sale  of  ti^e  land  upon  which 
it  was  a  lien  for  less  than  its  real  value,  when  by  taking  out  an  execu- 
tion on  his  judgment  and  selling  the  land  at  its  real  value  he  would 
have  realized  sufficient  to  have  paid  the  second  note,  and  thereby  hav» 
rendered  any  resort  to  the  surety  unnecessary.     Montgomery  ▼.  Sayrt, 

271. 

See  Appeal,  14-16;  Bonds. 

SURGEONS. 
See  Fhtsicians  and  Surgeons. 

SURRENDER. 
S«e  Landlord  and  Tenant. 
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TAXES. 
Thk  Tax  fob  Countt  Purposes  Must  Bb  on  thk  Entiki  Coumtt. — ^It 
is  not  within  the  power  of  the  legislature  to  divide  the  county  into  tax« 
ing  districts,  and  thereby  to  authorise  the  levy  of  a  greater  tax  in  on* 
part  of  the  county  than  in  another,  for  a  purpose  which  is  not  local, 
but  is  purely  a  county  purpose,  if  there  is  a  provision  in  the  state  eon- 
stitution  exacting  uniformity  of  taxation.  Hutchinson  ▼.  Ozark  Land 
Co.,  258. 

TEAMSTER. 
See  Master  and  Servant,  1,  2. 

TELEGRArn  COMPANIES. 

Damages — Mental  Anquish  as  an  Element  of. — A  telegraph  company 
is  not  liable  for  mental  suffering  and  pain  resulting  from  its  neglect  to 
transmit  a  message  promptly,  although  advised  by  the  contents  of  the 
message  that  such  sufferiug  and  pain  will  naturally  result  from  its  fail* 
ure  to  deliver  the  message  without  delay.  Connell  v.  Western  Union  TeL 
Co.,  575. 

TENDER. 

1.  Tender  With  Condition  Annexed  Not  Valid.  —When  a  larger  ram 
than  that  tendered  is  in  good  faith  claimed  to  be  due,  the  tender  is  not 
effectual  if  it  is  coupled  with  such  conditions  that  the  acceptance  of 
it,  as  made,  will  involve  an  admission  by  the  creditor  that  no  more  ia 
due.     Moore  v.  Norman,  526. 

2..  Mortgage,  Lien  of,  Not  Discharged  by  Conditional  Tender. — The 
maker  of  a  note  already  past  its  maturity  and  still  in  the  hands  of  the 
payee  cannot  insist  upon  its  surrender  as  a  condition  precedent  to  the  pay 
ment  of  a  sum  asserted  by  him  to  be  the  full  amount  of  the  balance  dne 
thereon,  but  alleged  by  the  payee  to  be  insufficient  to  liquidate  the  debt, 
and  a  tender  thus  qualified  will  not  discharge  the  lien  of  a  mortgage 
given  to  secure  the  note.     Moore  v.  Norman,  526. 

THEATERS. 
See  Statutes,  5,  6. 

THREATS. 
See  Homicide,  3. 

TORTS. 
See  Negligence,  3. 

TRADEMARKS. 

1.  Trade  Name— Right  to  Sell  Unpatented  Drug. — Those  who  have 
lawfully  and  fairly  acquired  a  knowledge  of  the  composition  of  an  nn* 
patented  drug  have  the  right  to  manufacture  and  sell  it,  following  the 
formula  of  the  inventor,  and  to  publish,  by  label  or  otherwise,  the  truth, 
that  their  compound  is  made  in  accordance  with  that  formula.  Waikina 
▼.  London,  560. 

a.  Trade  Name,  No  Exclusive  Property  in.  When.  —A  person  beginning 
to  manufacture  and  sell  an  unpatented  drug  cannot  acquire  an  exclusive 
property  in  the  inventor's  name,  if  it  has  been  so  long  used  in  the  mar- 
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ket,  for  the  purpose  of  designating  the  preparation,  as  to  hare  acquired 
the  quality  of  a  description  thereof.      Watkins  v.  London,  660. 

TRADE  NAMES. 
See  Teademarks. 

TREASURER. 
See  Corporations,  7-10;  Officzbs,  1. 

TRESPASS. 
See  Railroads,  8. 

TRESPASSERS. 

See  ExKOCTiON,  2,  4;  License,  2;  Negligence,  5;  Railroads,  15;  RiAi» 

Property,  1,  4,  7. 

TRIAL. 

1.  Evidence— Discretion  of  the  Court. — When  an  examination  of  the 

books  of  a  broker  is  sought  for  the  purpose  of  discrediting  his  alleged 
purchase  of  certain  stocks  the  court  has  discretion  to  exclude  from  such 
examination  the  names  of  the  other  customers  of  the  broker  as  they 
appear  on  his  books.     Qillett  v.  Whiting,  762. 

2.  Trial — Effect  of  Evidence,  When  a  Question  fob  the  Court. — 

Where  the  evidence  as  to  the  law  of  another  state  consists  entirely  of 
the  judicial  opinions  of  that  state,  the  question  of  their  construction 
and  effect  is  one  for  the  court  alone.  T'liomaon- Houston  Electric  Co.  r. 
Palmer,  536. 

3.  The  Legal  Sufficif.nct  of  the  Evidence  to  warrant  a  verdict  is  a 

question  of  law  which  the  court  must  decide.  It  matters  not  when  or 
how  it  arises.  And  if  the  evidence  ofifered  by  the  plaintiff  is  not  such 
as  could  support  a  verdict  in  his  favor,  the  jury  have  no  duty  to  per- 
form, and  the  judge  should  tell  them  so,  and  direct  them  to  return  a  ver« 
diet  for  the  defendant.     Catlctt  v.  Railway  Co.,  254. 

4.  Judgment  as  a  Ground  for  Continuance.— If  a  judgment  has  been  ren- 

dered in  an  action  which  cannot  be  pleaded  as  a  bar  because  the  right 
of  appeal  therefrom  still  exists,  and  a  second  action  is  brought  involving 
the  same  issues,  the  first  action  and  the  judgment  therein  constitute  a 
good  grouud  for  the  continuance  of  the  second  until  the  final  determina- 
tion of  the  former  action.     Broion  v.  Campbell,  314. 

6.  Power  of  the  Court  to  Direct  a  Verdict. — The  declaration  in  a  state 
constitution  that  judges  shall  not  charge  juries  with  regard  to  matters 
of  fact,  but  shall  declare  the  law,  does  not  deprive  the  judge  of  the 
power  to  direct  the  verdict  when  there  is  no  evidence  to  support  the 
cause  of  action  or  of  defense.     Catlett  v.  Railway  Co,  254. 

6.  Juries — Challenges — Insufficient  Grounds  for. — That  one  of  the 
jurors  summoned  in  a  criminal  case  was  at  the  time  serving  as  a  juror  in 
another  case;  that  anotiier  had  not  been  a  resident  of  the  state  or  county 
for  the  preceding  year  and  was  excused  for  cause;  that  another  failed 
to  answer  when  called;  that  anotiier  was  over  the  age  of  seventy  years 
and  was  challenged  for  cause;  and  that  another,  on  his  examination  aa 
to  his  competency,  stated  that  he  had  heard  a  part  of  the  evidence  at 
the  preliminary  examination,  and  from  that  evidence  had  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  and  that,  in  hi* 
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judgment,  snch  opinion  would  not  bias  liis  verdict,  constitute  no  ground 
of  challenge  to  the  jury  selected  to  try  the  case.     Arp  y.  State,  137. 

7.  Juries — Motion  to  Quash  Venire. — That  some  of  the  jurors  summoned 

on  a  special  venire  to  try  a  criminal  case  had  served  as  regular  jurors 
during  the  preceding  week;  that  another  had  been  summoned  as  a  regu* 
lar  juror  for  the  week  of  the  trial  and  had  not  been  a  resident  of  the 
state  or  county  for  the  preceding  year,  and  that  another  had  served  as  » 
juror  at  a  term  of  the  court  in  the  same  year,  are  not  sufficient  grounds 
for  quashing  the  venire.     Arp  v.  State,  137. 

8.  Criminal  Tkials— Province  of  Court  and  Jurt. — If  one  of  the  defend- 

ant's counsel  in  a  criminal  trial  tells  the  jury  that  they  are  "above  the 
court  and  the  supreme  court  in  their  right  to  decide  the  case,"  it  is 
proper  for  the  trial  judge  to  obviate  any  erroneous  impression  which 
might  be  produced  by  the  remark,  and  to  instruct  the  jury  that  they 
are  judges  of  the  facts  but  not  of  the  law.     Springfield  v.  Slate,  85. 

9.  Instructions  Explaining    Another  Portion  of    a  Charge,   When 

Proper. — Written  instructions  given  in  a  criminal  trial,  at  the  request 
of  the  defendant,  may  properly  be  explained  by  supplementary  instruc- 
tions orally  requested  by  the -counsel  for  the  state.     Lewis  y.  Stale,  75. 

10.  Acquittal. — The  Discharge  of  a  Jury  in  a  criminal  case,  without  the 
consent  of  the  accused,  and  not  called  for  by  some  pressing  necessity, 
operates  as  an  acquittal    Jones  v.  State,  150. 

11.  Acquittal  by  Unauthorized  Discharge  of  Jury. — If  a  jury  in  a  crimi- 
inal  case  returns  a  verdict  to  the  clerk  of  the  court  after  it  has  adjourned 
for  the  day,  without  the  consent  of  the  accused,  and  thereupon  disbands 
and  goes  home,  and  the  verdict  is  eutered  the  next  day,  this  operates  as 
an  acquittal.     Jones  v.  Staie,  150. 

See  Appeal;  Malicious  Prosecution,   2;  New  Trial;  Phy3ICIan3  kbco 

Surgeons,  7. 

TROVER. 
Trover  and  Conversion  Cannot  Be  Maintained  when  the  plaintiflF  has 
neither  the  right  of  property  in,  nor  the  right  of  possession  to,  the  chat- 
tels alleged  to  have  been  converted.     Johnson-Brinhman  Commission  Co, 
V.  Central  Bank,  615. 

TRUST  DEEDS. 
See  Attachment,  I;  Intervention,  2;  Receivers,  2;  Trusts,  6,  8-12. 

TRUSTS. 

1.  Parties,  Trustee  and  Beneficiary. — If  a  trustee  is  authorized  to  pay 

oyer  any  part  of  the  principal  of  a  trust  fund  to  a  desij^nated  person,  when- 
ever he  shall  regard  such  payment  as  wise  and  expedient,  and  demanded 
by  the  needs  of  the  beneficiary,  and  other  persons  are  entitled,  upon  the 
death  of  the  beneficiary,  to  receive  whatever  of  the  principal  remains 
unexpended,  the  latter  are  not  necessary  parties  to  a  suit  involving  such 
fund,  but  are  sutficiently  represented  by  the  tiustee.  Evans  v.  Wall, 
406. 

2.  Trustee  De  Son  Tort. — One  who,  knowing  that  property  is  held  by  a  sur- 

viving partner,  and  is  assets  of  a  late  iirm,  and  who  with  such  partner 
takes  such  property  and  applies  it  to  their  own  uses,  should  be  treated 
as  a  trustee  de  son  tort,  and  held  answerable  in  an  equitable  action. 
Eussell  v.  McCall,  807. 
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8.  Trustei!  Ex  Maltevicio,  Who  Is. — One  vrho  obtains  a  conveyanoe 
of  land  from  a  former  owner  by  fraudulently  giving  him  to  understand 
that  it  is  for  the  purpose  of  supporting  an  earlier  defective  conveyance, 
and  thus  validating  the  title  of  one  who  claims  thereunder,  may  be 
charged  by  the  latter  as  a  trustee  ex  malejicio.  In  such  a  case  the  rights 
of  the  cestui  que  trust  do  not  depend  upon  the  existence  of  a  fiduciary  re- 
lation in  regard  to  the  title  l)etween  him  and  the  fraudulent  grantee,  nor 
upon  the  fact  that  he  has  some  legal  claim  to  the  land  which  he  could 
have  enforced  against  the  original  owner  thereof.  BolUns  v.  Milchell, 
519. 

4.  Gains  and  Profits  to  Whom  Belong. — All  gains  and  profits  arising 
from  land,  which  come  into  the  hands  of  a  trustee,  or  fiduciary  agent, 
by  means  of  his  position,  belong  to  the  owner  of  the  land,  and  not  to 
the  trustee.     Connecticut  etc.  Ins.  Co.  v.  Smith,  656. 

6.  Resulting  Trusts,  Which  Can  Be  Rebutted  by  Extrinsic  Evidence, 

are  those  claimed  upon  a  mere  implication  of  law,  and  not  those  arising 
from  the  failure  of  an  express  trust  for  imperfection  or  illegality.  Wood- 
ruff v.  Marsh,  346. 
fl.  CoNTEAcrr  to  Institute  Foreclosurb  Proceedings  Only  in  a  Certain 
Manner  Not  Invalid,  When. — A  provision  in  a  trust  deed  executed  by 
a  railway  company  to  secure  an  issue  of  bonds,  by  which  it  is  stipulated 
that  individual  bondholders  are  to  be  debarred  from  foreclosure  pro- 
ceedings until  the  trustee  has  been  requested  by  a  reasonable  propor- 
tion of  the  bondholders  to  institute  such  proceedings,  and  has  refused 
to  comply  with  that  request,  is  valid  and  obligatory.  Such  a  stipula- 
tion does  not  divest  the  bondholders  of  their  right  to  judicial  remedies, 
but  merely  imposes  certain  conditions  upon  them  in  respect  to  the  ex- 
ercise of  that  right.    Seibert  v.  Minneapolis  etc.  Ry.  Co.,  630. 

7.  Enforcement  of  Trust. — A  trust  in  real  estate  may  be  enforced  at  any 

time  within  ten  years  from  its  termination  under  the  Missouri  statute. 
Connecticut  etc.  Ins.  Co.  v.  Smith,  G56. 

8.  Trust  Deeds. — Power  of  Sale  contained  in  a  trust  deed,  in  which  the 

legal  estate  has  been  conveyed  to  the  trustee  to  secure  a  debt  due  to  a 
creditor,  is  not  a  mere  naked  authority,  but  a  power  coupled  with  an 
interest,  and  is  irrevocable  by  the  grantor.  Schanewerkv.  IloberecIU,  631. 

9.  Trust  Deeds — SalesUnder.  —  Apowerof  sale  contained  in  a  deed  of  trust 

must  be  strictly  followed  to  render  its  exercise  valid,  and  a  sale  at  a 
place  other  than  that  designated  in  the  deed  does  not  deprive  the  grantor 
of  the  right  to  redeem.      Schanewerk  v.  HoberecM,  631. 

10.  Trust  Deeds — Sales  Under. — A  deed  pursuant  to  a  sale  under  a 
power  contained  in  a  trust  deed  not  made  at  the  place  designated  therein 
passes  the  legal  title,  aud  is  a  good  defense,  as  an  outstanding  title,  to 
an  action  of  ejectment  brought  by  a  purchaser  at  a  subsequent  foreclos- 
nre  sale,  under  the  trust  deed  against  the  grantor  therein.  Schanevxrk 
V.  Uohereeht,  631. 

11.  Trust  Deeds— Sale.*?  and  Conveyances  by  Trustee. — If  a  trustee,  hold- 
ing property  under  a  trust  deed  containing  a  power  of  sale,  conveys  the 
property,  even  in  breach  of  the  trust,  he  extinguishes  his  power,  and  a 
subsequent  sale  by  him  is  void.  The  title  thus  first  conveyed  by  him 
becomes  absolute  in  his  vendee  in  a  court  of  law.  Schanewerk  v.  Hobe- 
redd,  631. 

12.  Trust  Deeds — Flack  of  Sale. — A  power  of  sale  contained  in  a  trust 
deed,  providing  that  the  sale  "shall  be  made  at  the  courthouse  door,** 
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means  tTiat  <me  sale  of  the  property  shall  be  made  at  the  door  of  one 
particular  conrthonse,  and  not  that  several  sales  shall  be  made  at  differ* 
ent  times,  at  the  door  of  sereral  courtbooses.  ScAanewerk  t.  Hoberecht, 
631. 
See  CHiBirmj  Cloud  oh  Titlk;  Cbkditoh'h  Suit,  2;  Judohbiiti,  6| 
Pabtnsbship,  4;  Wills,  2. 

UNDUE    INFLUENCE 
See  Wills,  4-6. 

UNITED  STATES. 
8e«  Crixihal  Law,  2;  Public  Lahds;  Statol 

USAGE. 
See  Banks,  7. 

USES. 
See  CHABims. 

USURY. 

1.  COKFLICT  ow  Laws. — A  contract  entered   into  In  Alabama  with  a  for* 

eign  loan  association,  by  which  the  borrower,  who  does  not  share  io 
the  profits  or  assets  of  the  corporation  and  has  no  voice  in  its  govern* 
ment,  agrees  in  effect  to  pay  interest  greatly  in  excess  of  eight  per  cent 
per  annum  is  usurious  in  Alabama,  and  can  be  enforced  there  only  as  to 
the  principal,  although  such  contract  is  not  usurious  under  the  law  of 
the  stats  where  snch  association  was  created.  Falls  v.  United  State* 
Sav.  etc  Co.,  194. 

2.  CJoN'STBUcrioN  OF  CoNTEACT. — ^In  determining  whether   a   contract  is 

infected  with  usury,  its  substance  and  effect,  not  its  form,  are  mate- 
rial. The  intent  to  take  or  reserve  more  than  lawful  interest  for  a  loan 
of  money  or  the  forbearance  of  a  debt  must  exist,  and  this  is  deduced 
from  the  relations  of  the  parties,  their  acts  contemporaneous  with,  or  sub. 
sequent  to,  the  contract  and  all  attendant  circumstances.  When  this 
intent  exists  and  such  is  the  substance  and  effect  of  the  contract,  no 
form  or  covering  which  may  be  given  it,  no  device  or  shift  can  sns* 
tain  it.  Falls  v.  United  States  Sav.  etc.  Co.,  194. 
See  CoBFOBATioNs,  23. 

VACANCY. 
See  Officebs,  3. 

VAGRANCY. 
CoNSTiTunoirAL  Law — Vagbanct — Involuntabt  Sebvitude. — A  statute 
authorizing  a  vagrant,  not  accused  of  crime,  to  be  hired  for  a  specified 
period  to  the  highest  bidder,  after  a  finding  of  the  fact  of  vagrancy  by 
a  jury,  is  void,  as  being  in  conflict  with  both  the  state  and  federal  con* 
stitutions  prohibiting  "slavery  or  involuntary  servitude  except  in  pun- 
ishment of  crime  whereof  the  party  shall  have  been  duly  convicted."  In 
re  T/iompsont  639. 

VARIANCE. 

See  Appeal,  11;  Forgebt,  4. 
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VENDOR  AND  PURCHASER. 

1.  Bbxaoh  or  Contract  tor  Sale  of  Land— Remedy. — In  case  of  a  breach 

of  contract  for  the  sale  of  land  the  vendor  can  either  sue  at  law  for  dam- 
ages or  resort  to  equity  for  specific  performance.     Hogan  v.  Kyle,  910. 

2.  Breach  of  Conteact  for  Sale  of  Land— Sifficiency  of  Complaint. — 

A  complaint  based  upon  a  contract  for  the  sale  of  land  providing  for  a 
cash  payment  of  one-third  of  the  purchase  price  and  the  balance  in  two 
equal  installments,  time  being  made  of  the  essence  of  the  contract,  and 
the  complaint  simply  alleging  the  contract,  failure  to  pay,  the  ownership 
of  the  property,  and  the  tender  of  a  good  deed  prior  to  the  commence- 
ment of  the  suit,  is  insufiScient  either  at  law  or  in  equity  to  authorize 
the  recovery  of  a  money  judgment  for  the  deferred  payments  when  tho 
suit  is  not  instituted  until  more  than  two  years  after  the  maturity  of 
the  last  installment,  and  the  delay  is  wholly  unexplained.  Hogan  v^ 
Kyle,  910. 
S.  Breach  of  Contract  fob  Purchase  of  Land— Sufficiency  of  Com- 
FLAINT. — A  complaint  in  an  action  to  recover  the  purchase  price  for  a 
breach  of  a  contract  to  purchase  land,  which  on  its  face  shows  such  a 
delay  on  the  part  of  the  vendor  in  bringing  his  action,  that,  unexplained^ 
it  amounts  to  a  waiver  of  his  rights  under  the  contract  and  an  accept- 
ance of  a  forfeiture,  is  clearly  insufficient  to  authorize  a  recovery,  ea* 
pecially  when  time  is  made  the  essence  of  the  contract.  Hogan  v.  Kyle, 
910. 

4.  Contract  for  Sale  of  Land — Aci'ion  for  Purchase  Price.— In  an 

action  by  the  vendor  to  recover  for  a  breach  of  a  contract  for  the  sale 
of  land,  he  cannot  retain  the  title  thereto  and  recover  the  entire  pur* 
chase  price.     Hogan  v.  Kyle,  910. 

5.  Breach  of  Contract  for  Sale  of  Land— Measure  of  Damages. — In 

an  action  at  law  by  a  vendor  to  recover  damages  for  the  breach  of  a 
contract  for  the  sale  of  land,  the  measure  of  damages  is  not  the  contract 
price,  but  the  diflference  between  that  inioe  and  the  price  for  which  the 
land  could  have  been  sold  at  the  time  of  the  breach,  and  such  damages 
must  be  alleged  and  proved  like  any  other  fact  in  the  case.  Hogan  r, 
Kyle,  910. 

6.  Rescission. — A  CoNTRAcr  for  the  Sale  of  Land  may  be  rescinded  by 

the  vendee,  when  his  agreement  to  purchase  the  laud  at  twice  its  value 
has  been  induced  by  false  representations  of  the  vendor's  agent  that 
there  is  great  demand  for  building  lots  on  the  laud,  that  a  railroad  com- 
pany is  about  to  erect  shops  in  tl.  i  vicinity,  that  a  syndicate  had  been 
formed  to  secure  the  land,  and  had  offered  a  large  sum  of  money  for  it, 
but  he  is  guilty  of  such  gross  carelessness  in  acting  upon  such  represen- 
tations without  making  inquiry  as  to  their  truth,  that  he  is  not  entitled 
to  recover  his  costs  in  his  suit  in  equity  to  rescind  the  contract.  Sutton 
V.  Morgan,  841. 

7.  Evidence  Admissible  on  the  Issue  of  Possession  by  Purchaser. — 

Where,  in  an  action  by  the  purchaser  to  resciud  a  contract  for  the 
Bale  of  town  lots,  and  recover  back  money  paid  thereon,  the  vendor  i» 
seeking  to  show  that  the  contract  is  rendered  obligatory  by  the  fact  of 
the  purchaser's  having  entered  into  possession,  it  is  not  error  to  allow 
the  plaintiff  to  be  asked,  during  his  cross-examination,  to  designate  the 
lots  to  which  the  contract  relates  upon  a  map  of  the  town  produced  by 
the  defendant.     In  such  a  case  the  plaintiff's  ability  to  point  out  the 
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lots  may  properly  serve  as  a  basis  for  argument  in  connection  with  other 
facts  in  evidence.     Nelson  v.  Shelby  Mfij.  etc.  Co.,  116. 

8.  Purchaseb's  Entry  Into  Possession  of  Land,  Evidencb  Admissibls 

TO  Show. — In  an  action  by  the  purchaser  to  rescind  a  contract  for  the- 
sale  of  land,  and  to  recover  back  the  purchase  money  paid  thereon,  it  ift 
competent,  on  the  issue  of  his  hairing  entered  into  possession,  to  give  ia 
evidence  his  statements  and  admissions  that  he  had  offered  the  land  for 
sale,  or  placed  it  in  the  liands  of  real  estate  agents,  and  to  show  that- 
he  has  spoken  of  it  as  his  property.  Such  evidence  tends  to  establish^ 
claim  of  ownership  and  the  exercise  of  coutroL  Nelson  v.  Slulby  Mfg. 
etc.  Co.,  116. 

9.  Memorandum  of  Sale  Not  Authorizing  Purchaser  to  Takb  Posses- 

sion.— A  receipt  for  the  purchase  money  of  land  of  the  following  tenort 
"Received  of  F.  N.  one  hundred  and  sixty-six  dollars,  being  one-third 
cash  payment  on  lot  No.  28  of  block  No.  94.  Bond  for  title  to  said 
lot  will  be  delivered  on  execution  of  notes  for  balance  of  purchase 
money  and  return  of  this  receipt  duly  indorsed  " — does  not  authorize  th» 
purchaser  to  take  possession  of  the  laud  until  there  is  a  further  compli- 
ance with  the  terms  of  sale.     Nelson  v.  Shelby  Mfg.  etc.  Co.,  116. 

10.  Memorandum  of  Sale. — A  contract  for  the  sale  of  land  is  not  sufficient 
to  satisfy  tlie  requirements  of  the  statute  of  frauds  if  the  precise  term» 
of  payment  cannot  be  ascertained  therefrom  without  resorting  to  parol 
evidence.     Nelson  v.  Shelby  Mfg.  etc.  Co.,  116. 

11.  Statute  of  Frauds— Payment  of  Purchase  Price. — A  contract  for 
the  sale  of  laud  invalid  for  the  want  of  a  sufficienc  memorandum  i» 
not  rendered  obligatory  by  the  payment  of  the  purchase  money,  in 
wliole  or  in  part,  unless  the  purchaser  has  also,  in  pursuance  of  th» 
contract,  entered  into  possession  of  the  land.  Nelson  v.  Shelby  Mfg. 
etc.  Co.,  116. 

12.  Money  Paid  on  Contract  Void  Under  Statctb  of  Frauds  May  Bb. 
Recovered,  When. — The  amount  paid  on  a  contract  for  the  sale  of 
laud  may  be  recovered  back,  without  any  previous  demand,  in  all 
cases  where  the  purchaser  has  not  subscribed  a  note  or  memorandum 
in  writing  within  the  meaning  of  the  statute  of  frauds,  and  was  not 
let  into  possession,  so  as  to  bring  the  contract  within  tiie  exceptiou 
provided  in  the  statute,  and  the  vendor  has  not  subscribed  a  note  or 
memorandum  in  writing  within  the  requirements  of  the  statute  of 
frauds,  and  has  not  estopped  himself  from  asserting  the  invalidity  of  the 
contract.     Nelsoti  v.  Shelby  Mfg.  etc.  Co.,  116. 

13.  Fraud  fob  Which  a  Contract  May  Be  Rescinded. — The  failure  to 
perform  a  mere  promise  or  undertaking — something  to  be  done  in  the 
future — does  not  authorize  tl>e  rescission  of  a  contract  on  the  ground  of 
fraud.  It  is  the  making  of  a  promise,  having  no  intention  at  the  time 
to  perform  it,  that  constitutes  fraud  which  justifies  the  rescission  of  & 
contract   induced  by  such  promise.     Nelson  v.  Shelby  Mfg.  etc.  Co.,  116. 

14.  Covenant  for  Marketable  Title. — A  covenant  in  a  contract  for  the 
sale  of  land  tiiat  tlie  property  is  "  to  be  free  from  all  liens  and  encum- 
brances" and  the  purchase  money  is  "  to  be  refunded  if  title  should  nob 
prove  good  on  examination  of  records,  or  cannot  be  made  good,"  is 
equivalent  to  a  covenant  to  convey  a  good  marketable  title.  Herman  v. 
Somers,  851. 

15.  Marketable  Title  in  equity  is  one  in  which  there  is  no  doubt  involved 
either  as  to  matter  of  law  or  fact.    If  there  is  color  of  outstanding  titl« 
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which  may  prove  snljstantial,  though  there  is  not  enongh  in  evidence 
to  enable  the  chancellor  to  say  so,  a  purchaser  is  not  compelled  to  take 
it  and  encounter  the  hazard  of  litigation.     Herman  r.  Somera,  851. 

16.  Mauketable  Title — Rksoission  of  Contract  or  PoRCHAaE. — A  vendee 
may  rescind  his  contract  for  the  purchase  of  land  when  he  is  entitled  to 
a  marketable  title  and  the  vendor  acquired  the  land  at  sheriff's  sale 
while  the  vendor's  husband  fraudulently  procured  such  sale  to  defeat 
the  rights  of  the  real  owners  who  had  recovered  a  judgment  in  eject- 
ment against  him  and  had  conveyed  to  third  persons.  Herman  ▼. 
Somers,  851. 

17.  A  Vendor's  Lien  Is  Not  Waived  by  Taking  thb  Individual  Note, 
Bond,  or  Covenant  of  the  Grantee  for  the  purchase  money  remain- 
ing unpaid,  though  the  grantor  relies  on  the  solvency  and  financial  ability 
of  the  grantee,  and  may  not  rely  upon  any  lien  or  know  that  he  ia 
entitled  to  any,  and  may  not  have  in  contemplation  the  enforcement 
of  any  lien  at  the  time  when  he  takes  such  note  or  other  obligation. 
Maroney  v.  Boyle,  821. 

18.  A  Vendor's  Lie»  Is  Not  Allowed  to  Prevail  Against  One  Who 
Takes  an  Encumbrance  Upon  the  Land,  or  an  interest  therein,  or  a 
conveyance  thereof,  in  good  faith  and  without  notice  of  the  lien  and  for 
a  valuable  consideration  parted  with  before  such  notice.  Maroney  r* 
Boyle,  821. 

See  Brokers,  1-4,  9;  Contracts,  8,  9;  Licensi,  1;  Siles. 

VENDOR'S  LIEN. 
See  Execution,  6;  Vendor  and  PancHAsiR,  17,  18. 

VENUE. 
See  Information,  2. 

VERDICT. 
See  New  Trlal;  Trial,  3, 5,  1L 

VICE-PRINCIPAL. 
See  Evidence,  9;  Master  and  Servant,  17,  IS. 

VOLUNTEERS. 
See  Subrogation,  2. 

WAGES. 
See  Attachment,  I;  Master  and  Servant,  4, 

WAIVER. 
See  Patuent,  5;  Pleading,  6;  Sales,  5,  6;  Vendob  ash  Pci&ohasxb, 

3,  17. 

WATER  COMPANIES. 
See  Contracts,  10;  Damages. 

WATERS. 
1.    Definitio?*. — A  watercourse  ia  a  living  stream  with  definite  banks  and 
channel  and  a  mouth  distinguishable  from  its  source,  not  necessarily 
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running  all  the  time,  bnt  fed  from  more  permanent  sources  than  mer* 
surface  water.     Chamberlain  v.  Hemingtoay,  330. 

2.  Navigable  Waters,  What  Are. — Navigable  waters  include  not  only 
those  in  which  the  tide  ebbs  and  flows,  but  those  which  are  navigable 
in  fact,  and  afford  a  channel  for  commerce  or  subserve  any  other  bene* 
ficial  public  use.     Lamprey  v.  State,  541. 

8.  Riparian  RianTS. — A  mere  sluiceway  or  inlet  from  the  ocean  into 
which  the  sea  water  runs  when  the  tide  rises,  and  out  of  which  the 
water  flows  when  the  tide  falls,  is  not  a  watercourse,  and  the  abutting 
owners  on  it  have  no  riparian  rights.  The  owner  of  the  land  through 
which  it  runs  may  fill  it  up  and  convert  it  into  upland.  Cliamherlain  v. 
Hemingxoay,  330. 

4.  Action  for  Draining  Oft. — If,  by  drains,  ponds  or  other  waters  on 
the  plaintiff's  land  are  lost  to  him  he  sustains  an  actionable  damage, 
and  may  recover  of  the  party  maintaining  such  drain  or  other  means  of 
draining  off  such  waters.     Covert  v.  Cranford,  826. 

6.  Riparian  Proprietors. — Parties  who,  while  constructing  a  conduit  un- 
der a  contract  with  the  city,  impair  the  flowing  of  a  stream  of  water  to 
the  injury  of  a  riparian  proprietor  are  liable  to  him  for  the  damages  sus- 
tained during  the  prosecution  of  their  work.  The  fact  that  they  are 
acting  under  the  direction  of  the  city  cannot  excuse  them.  Covert  v. 
Cranford,  826. 

6.  Riparian  Rights  or  Owners  of  Land  Bordering  on  Lakes. — By  the 
common  law,  the  same  rules  M  to  riparian  rights  which  apply  to  streams 
apply  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a  mean- 
dered lake  is  non-navigable  in  fact,  the  patentee  of  land  bordering 
thereon  takes  to  the  middle  of  the  lake,  while,  if  the  lake  is  navigable 
in  fact,  its  waters  and  bed  belong  to  the  state  in  its  sovereign  capacity, 
and  the  riparian  patentee  takes  the  fee  only  to  the  waters'  edge,  but 
with  all  the  rights  incident  to  riparian  ownership  on  navigable  waters, 
including  the  right  to  accretions  or  relictions  formed  in  front  of  his 
land  by  the  action  or  recession  of  the  water.  Lamprey  v.  Slate,  541. 
See  Boundaries;  Jdkisdiction,  2-4;  Public  Lands,  1. 

WILLS. 

1.  Construction. — Courts,    in    reading    wills,    always    supply    obviously 

omitted  words  whenever  the  word  omitted  is  apparent,  and  no  other 
word  will  supply  the  defect.     Mitchell  v.  Donohue,  279. 

2.  Construction — Precatory  Trusts. — A  will  by  which  a  testator  makes 

a  bequest  to  his  wife  in  lieu  of  dower,  and  tlien  gives  her  four  sepa- 
rate legacies  "  for  her  to  help  as  she  sees  fit "  each  of  four  persons 
named  at  her  decease,  the  residue  of  said  legacies  "to  go  to  W."  who 
will  do  by  said  four  persons  as  he  sees  fit  and  see  that  they  are  comfort- 
ably provided  for  during  their  lifetimes  "  unless  my  wife  sees  fit  to  make  a 
will  and  dispose  of  the  remainder  of  these  legacies  differently,  then  they 
go  as  she  wills"  followed  by  a  clause  giving  the  wife  another  legacy  to 
use  as  she  might  see  fit  in  caring  for  0.  must  be  construed  as  giving  to 
the  widow  the  five  legacies  as  a  trustee,  and  each  upon  separate  trusts 
until  her  death  with  power  to  expend  the  legacies  in  helping  the  benefi- 
oiaries,  or  to  invest  them  in  part  and  so  expend  the  balance,  but  before 
entering  upon  either  of  the  trusts  she  must  give  a  bond,  and  should  she 
decline  either  trust,  the  probate  court  can  designate  a  successor  to  hold 
during  her  life,  whose  duty  it  would  then  be  to  apply  the  money  for  the 
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help  of  the  beneficiaries,  as  the  widow  should  from  time  to  time  direei. 
la  case  of  the  prior  death  of  any  one  of  the  four  legatees,  the  residae 
arising  therefrom  should  be  invested  and  accumulate  during  the  life  of 
the  widow,  when  the  whole  residue  becomes  a  common  fund  in  the 
bands  of  W.  for  the  benefit  of  the  survivors  of  the  four,  unless  the 
widow  otherwise  appoints  a  trustee  by  will,  under  reasonable  terms,  to 
carry  out  the  testator's  purpose.  If  C.  survives  the  widow,  a  new  trus- 
tee must  be  appointed  to  expend  any  balance  of  her  legacy  according  to 
her  needs.  If  there  is  any  failure  by  the  trustee  to  exercise  an  honest 
discretion  in  favor  of  any  beneficiary,  he  or  she  can  obtain  relief  in  the 
probate  court  or  in  equity.  The  mode  of  help  extended  in  all  cases  rests 
largely  in  the  discretion  of  the  trustee  subject  to  direction  by  the  court. 
The  balance  unexpended  at  the  conclusion  of  the  trusts  forms  part  of 
the  testator's  residuary  estate.     Dexter  v.  Evans,  336. 

3.  Olograpuic — What  Sufficient. — The  words:  "  Crolldepdro,  february 

3,  1892.  this  is  to  serifey  that  ie  levet  to  mey  wife  Real  and  persnal 
and  she  to  dispose  for  them  as  she  wis,"  constitute  a  good  olographic 
will,  and  should  be  read  as  follows:  "Corral  de  Piedra,  February  3, 
1892.  This  is  to  certify  that  I  leave  to  my  wife  [my]  real  and  personal 
[property],  and  she  to  dispose  of  them  as  she  wishes."  Mitc/ieU  v.  Dono- 
hue,  279. 

4.  Undue  Influence-  Mental  Capacity — Evidence  op. — The  contents  of 

a  will  constitute  the  highest  evidence  of  the  capacity  or  incapacity  of 
the  testator.  If  its  provisions  under  all  the  circumstances  are  just  and 
reasonable,  this  is  a  circumstance  tending  to  prove  capacity  and  to  dis- 
prove undue  influence  precisely  as  an  absurd  and  unreasonable  will 
tends  to  prove  the  contrrary.     CrandalVa  Appeal,  Zlb. 

B.  Mental  Capacity — Unequal  Provisions  as  Evidence  of  Undue  Im- 
FLUENCE. — If  the  jury  find  from  all  the  evidence,  giving  the  character 
of  the  contents  of  the  will  its  due  weight  as  evidence,  that  the  testator 
had  sufficient  mental  capacity,  then  the  equity  or  inequity  of  the  dis- 
position of  the  estate  does  not  invalidate  the  wilL  CrandalCa  Appeal, 
375. 

«.  Wills— Capacity  and  Undue  Influence— Value  of  Testimony  of  At. 
TESTING  Witnesses.— The  evidence  of  the  attesting  witnesses  to  a  will 
as  to  mental  capacity  or  undue  influence  is  not  entitled  to  special  con- 
sideration or  prominence  merely  because  they  are  attesting  witnesses. 
On  the  contrary,  the  value  of  their  evidence  is  exactly  the  same  as  that 
of  any  other  witnesses  of  equal  intelligence,  with  equal  means  of  knowl- 
«dge  and  observation,  and  equally  credible.  Ciandali's  Appeal,  375. 
See  Charities,  2-6;  CoNTKAcrs,  4-6;  Devise;  Judquskts,  16. 

WITNESSES. 

1.  Criminal  Law— Cross-Examination  of  Accused.  —A  person  accused  of 

crime  testifying  in  his  own  behalf  for  the  sole  purpose  of  establishing  his 
innocence,  although  he  is  not  directly  questioned  as  to  his  guilt,  may  be 
cross-examined  relative  to  his  flight  soon  after  the  crime  was  committed 
for  the  purpose  of  evading  prosecution.  Such  cross-examination  is 
proper  as  affecting  the  credibility  of  the  accused  as  a  witness.  State  r. 
Duncan,  888. 

2.  Criminal  Law — Cross-Examination  of  Accusf,d. — A  person  accused  of 

crime  testifying  in  his  own  behalf  is  subject  to  be  contradicted,  disputed, 
or  impeached  the  same  as  any  other  witness.     Cross-examination  for  thi« 
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purpose  is  not  in  vi^ation  of  a  constitutional  provision  that  no  person 
accused  of  crime  shall  be  compelled  to  give  evidence  against  himself. 
State  V.  Duncan,  888. 

8.  Cbedibilitt  or,  a  Qitestion  for  the  Jurt. — Since  it  lies  entirely  with 
the  jury  to  determine  what  weight  should  be  given  to  the  testititony 
of  a  witness  who  is  shown  to  have  made  contradictory  statements,  the 
court  may  properly  refuse  an  instruction  to  the  effect  that  proof  of  the 
the  making  of  such  statements  by  a  witness  goes  to  his  credibility. 
Springfield  v.  Slate,  85. 

4.  Competency. — A  party  competent  to  prove  the  motives  and  intentions 
which  have  governed  his  conduct  may  state  in  general  terms  that  he 
did,  or  refrained  from  doing,  a  certain  thine;  on  account  of  information 
received  from  third  persons;  but  he  cannot  go  into  details  as  to  conver« 
sations  with  third  persons,  not  held  in  the  presence  or  hearing  of  tho 
opposite  party.     Lawson  v.  Conaway,  17. 

C.  Criminal  Law — Evidence — Opinion  as  to  Cause  of  Defendakt's 
Flight. — For  the  purpose  of  rebutting  the  inference  arising  from  the 
flight  of  an  accused,  the  mere  opinion  of  a  witness  that  "  the  defendant 
seemed  afraid  of  "  the  father  of  the  deceased,  is  incompetent.  Lewis  v. 
StaU,  75. 

6.  Evidence — Opinion  as  to  Footprints. — A  witness  in  a  criminal  oase  is 

allowed  to  state  that  he  measured  tracks  found  at  the  place  where  a 
crime  was  committed,  and  compared  them  with  tracks  made  by  the  ac- 
cused the  next  day,  and  that  they  corresponded;  but  he  is  not  allowed 
to  say  that  a  particular  shoe  which  he  found  on  the  foot  of  the  accused 
would  make  such  a  track,  nor  that  in  his  judgment  it  was  his  track, 
nor  to  give  his'^  opinion  on  the  subject  at  aU.  He  must  state  the  facts  of 
identification,  and  it  is  for  the  jury  to  find  from  the  facts  deposed  to 
whether  the  tracks  were  made  by  the  accused  or  not.  Hodge  v.  States 
145. 

7.  Malpractice — Evidence. — In  an  action  against  a  physician  for  malprac- 

tice, a  witness  who  is  well  acquainted  with  the  ability  of  the  plaintiff  to 
perform  manual  labor  both  before  and  since  the  injury  was  sustained  is 
competent  to  testify  to  the  inability  of  the  plaintiff  to  perform  such 
labor  since  his  injury,  as  compared  with  his  ability  to  perform  it  bjfore 
ths  injary  was  received.  Lawson  v.  Conavoay,  17. 
See  Homicide,  3,  19;  Wills,  6. 

WORDS  AND  PHRASES. 
See  Definitions. 

WRONGDOERS. 
8m  Jonrr  Liability;  Judqments,  5-7;  NKOLiaunn,  ft. 
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